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A Bill for

AN ACT of Parliament to give effect to the provisions of
Articles 11, 40 (5) and 69 of the Constitution; to
provide for the establishment of the Kenya
Intellectual Property Authority: to provide for
patents, utility models and indusivial design; to
provide for copyrights and related rights; to
regulate on  anti-counterfeit measures  and
regulation of counterfeit goods ; and for connected
purposes

ENACTED by the Parliament of Kenya, as follows—
PART I—PRELIMINARY

THE KENYA INTELLECTUAL PROPERTY BILL, 2026

1323

1. This Act may be cited as the Kenya Intellectual Seen il

Property Act, 2026,

2. In this Act, unless the context otherwise requirgs—  [mepettion.
“Authoriy” means the Intellectual Property Authonty

established under the provisions of section 3,

“Board” means the Board of Directors appointed under

the provisions of section 6 |

“Cabinet Secretary” means the Cabinel Secretary for
the tme being responsible for matters relating 1o

intellectual property:

“Director General” means the Dwrector General of the

Authority appomnted under the provisions of section 11,

“intellectual property nghis” mclude, patents, mhiyr

models, industrial designs, wade marks, copynght and
related nghts and geographical mdications,

“Tribunal” means the Intellectual Property Tribunal

established under the provisions of section 232

PART II—ESTABLISHMENT AND
ADMINISTRATION OF THE AUTHORITY

3. (1) There is established an authority 1o be known as

the Kenya Intellectual Property Authonity

{2) The Authority shall be a body corporate with

Estabid st o
Kamya Inkelicciual
Fropaity

Aythouty
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perpetuzl succession and a common seal and shall, in its
corporate name, be capable of —
{a) suing and being sued,
(b) taking, purchasing or otherwise acquiring,
holding, charging or disposing of moveable and
immovable property;
{c) enlermg mio contracis, and

(d) undertaking or performung all other activities
necessary for the proper performance of s
functions under this Act that may lawfully be done

or performed by a body corporate.
i wal
Hmta_m Headquarters of the Authority shall be f"“"r.

3. (1) The functions of the Authonity shall be to— Pusctiain of the

(a) consider applications for and grant or register
mtellectual property rights. including patents,
utility models, industrial designs, trade marks,
geographical indications, copyright and related
rights and trade secrets,

(b} regulate the importation and manufaciure of goods
through an intellectual property recordal system
and collect levies on ntellectual property goods,
where applicable;

{c) license and regulate the activities of collective
managemeni orgenizaiions and  intellectual
propeny agents,

(d) establish and maintain relevant repositories,
daiabases and regisiers on intellectual property
mformation,

(e} suppont, promote and enhance the protection of
genetic resources, fraditional knowledge and
cultural expressions,

(f) combat piracy, counterfeiting, trade and other
dealings m counterfeit goods in Kenya in
accordance with the law;

(g) undertake public awareness, education and
capacity building to promote creativity,
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inventiveness, innovativeness and respect for
intellectual property,

(h) direct, co-ordinate and oversee the implementation
of national, regional and mtemational intellectual
property laws to which Kenva is a party,

{1) carry out research into matters relating (o
intellectual property rights, counterfesting and
piracy, to mform public policy and decision
making,

{1} promote valuation and ubilhzation of mtellectual
property assets in businesses. and

(k) promote  and [acildate alternative dispute
resalubion with respect to imellectual property.

{2) In the performance of iis functions under
subsection (1}, the Authonty shall administer and enforce
all provisions of the writlen laws set oul in the Firsi
Schedule.

(3) The Cabinet Secretary may. by notice in the
Crazette amend the First Schedule

G. (1) There = established the Board of the
Authority

{2) The Board shall consist of—

{(a) a non-executive chairperson, appointed by the
President;

(b) the Principal Secretary responsible for intellectual
property matters or a designated representative;

fc) the Principal Secretary responsible for the
Manonal Treasury or a designated representative;

(d)the  Attomey-General or a  designated
representative;

() five other members, not bemng pubhic officers, to
be appointed by the Cabinet Secretary and who
ghall be nominated by —

{1) manufucturers,
(un) mucro, small and medium enterpnses;

1325
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(i) creabive sectors.
{iv) intellectual property experts; and
{¥) an expert in finance or management, and

{f) the Director General of the Authonty appointed
under section 11 of this Act

{3} A person shall be qualified for appoiniment as

charperson to the Board if such a person—

{a) holds a munimum of a bachelors degree from a
umiversity recognized in Kenya,

(b} has knowledge and expenence of at least ien years
in matters relating to intellectual property, and

(c) sansfies the requirements of Chapter Six of the
Constitution of Kenya, 2010

{(4) A person shall be qualified for appoiniment under

sechion 4{1) (&) i such a person—

{a) holds a minimum of a bachelor's degree from a
university recognized in Kenya,

(b) has knowledge and expenence of al least five
years in matters relating to mtellectual property,
law, applied sciences, information technology,
finance, economics or creative arts; and

(c) satisfies the requirements of Chapter Six of the
Constitution of Kenya, 2010,

(5) A person shall not be appointed to the Board il the

person—

(a) has been convicted of a cniminal offence and
imprisoned for a lerm exceeding six months
without the option of a fine;

{b) 15 a member of a governing body of a political
party.

{c) has previpusly been removed from public office
for contravention of the provisions of the
Constitution of Kenva, 2010, or any other written
law;

(d) s an un discharged bankrupt. and
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(&) violaes the Constitution of Kenya, 2010, or any
other written law
(6) The appointment of the chairperson and the
members appointed under subsection (1) (e) shall be by
name and by notice in the Gazetie.
{7) In appointing the members under subsection (1)
{a} and (e) the appoming authonnes shall—
(a) ensure that nol more than two-thirds of the
members arg of the same gender,

(b) observe the principle of regonal and ethmc
balance;

(c) ensure that the members retire on a rotational
basis; and
{(d) have due regard to the pnnciple of fair
representation  for youth and persons with
disabilities
{8) The Chairperson and members of the Board shall
be appomnted at different imes 5o that the respective expiry
dates of thewr terms office shall fall ai different imes.

(%) A member of the Board shall not trade directly or
indirectly with the Authority.

{10) The Chairperson or member of the Board may be
removed from office on account of any of the following—

{a) violation of the Constitution of Kenya, 2010 or
any other law;

(b) gross misconduct, whether in the performance of
the member's or office holder's functions or
otherwise,

{c) physical or mental incapacity to perform the
functions of the Authority,

(d) being abseni from three consecutive meefings of
the Board, as the case may be, withoul reasonable
cause;

(e) failure to disclose to the Board any mterest in any
contract or matter before the Board,

(f) being convicted of a criminal offence and

1327
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sentenced to prison for a period exceeding six
months ;

(g) incompetence; or

{h) bankrupicy.

7. The Board shall have all the powers necessary for
the proper performance of the functions of the Authority
under this Act and, in particular, the Board shall have
pOwWer to—

{n) control, supervise and administer the assets of the
Authority in such manner as besi promotes the
purpose for which the Authority is established:

(b} determine the provisions to be made for capital
and recurrent expenditure and for reserves of the
Authority,

(c) receive any granis, gifis, donations or endowments
on behalf of the Authority and make legitimate
disbursements therefrom;

(d) enter into associahon with other bodies or
organizations  within or outside Kenya as the
Board may consider desirable or appropriate and
in furtherance of the purpose for which the
Authority 18 established; and

{e) open a banking accound or banking accounts for
the funds of the Authonty

B. (1) The conduct and regulation of the business and
affairs of the Board shall be as provided in the Schedule.

(2) Except as provided in the Schedule, the Board may
regulate its own procedure.

9. The Board members of the Board shall pay be
paid such remuneration, fees. or allowances for expenses as
may be determined after consultation with the Cabinet
Secretary for the ime being responsible for Finance and
the Salaries and Remuneration Commission

10. The Board may, by resolution either generally or
in any particular case, delegate to any commuttee of the
Board or to any member, officer, employee or agent of the
Authority, the exercise of any of the powers or the

Powors of tha
Bl

Comduet alf
edainis ded
iy o the:

the Bagnd

[edegatian by the
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under this Act or under any other written law.

1L (1) There shall be a Director General of the Diselor el
Authority who shall be competitively recruited and
appointed by the Board and whose terms and conditions of
service shall be determined by the Board in the instrumeant
of appomiment.

(2) A person shall be qualified for appomiment as

the Director General of the Authonity if the person—

(a) is a citizen of Kenya.

(b) sanisfies the requirements of Chapler Six of the
Constitution of Kenya, 2010;

{c) holds a bachelor's degree from a umiversity
recognized in Kenya or its equivalent m the fields
of intellectual property, law, science, socal
sciences, economics, business, information and
commumcathion technology,

(d) holds a master’s degree [fom a umversily
recognized in Kenya or its equivalent i the felds
of intellectual property, law, science, economics,
business, mformation and communication
techrodozy; and

{e) has ai leasi fifteen years of professional expenence
mn the relevani fGeld, five of which should be in
SENBOF managemeant.

(3) The Durector General shall hold office for a term

of five years, and be eligible for re-appomtment for a
further one term of five vears,

{4) The Director General shall, subject 1o the direction

of the Board—

(@) be an ex-officic member of the Board but shall
have no right 1o vole al any meeting of the Board,

(b) be responsible for the day-to-day management of
the Authonty; and

(c) be responsible for the direction of the affairs and

12. (1) The Director-General may, in writing, delegate Doepation by the
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conferred on him or her by this Act or any other written
law to an officer in the Authority.

(2) A delegation under this section—

(a) shall be subject to any conditions the Director-
Cieneral may impose;

(b} shall not relieve the Director-General of
responsibility concerning the exercise of the
delegated function or performance of the
delegated power; and

(c) may be withdrawn or varied by the Director-
General al any time

13.(1) The Director General, may be removed from

office by the appointing authority in accordance with the
terms and conditions of service only for—

{a) mability to perform the functions of the Authority
ansing oul of physical or mental incapacity,

{b) gross misconduct or misbehaviour,

(c) mecompetence or neglect of duty,
(d) wviolation of the Constitution or anv other law;

() bankruptcy, or
{f) any other ground that would justify removal from
office under the terms and conditions of service.

{2) Before the Dwector General, is removed under
subparagraph (1), he or she shall be given—

{a) sufficient notice of the allegations made against

him or her, and

(b) an opportunity to present his or her defence

agunsi the allegations.

14. The Board may appomt such officers and other
stafl of the Authority as are necessary upon such terms and
conditions of service as the Board may deternune.

15.(1) The common seal of the Authority shall be
kept in such custody as the Board may direct and shall not
be used except on the order of the Board.

(2) The common seal of the Authonty when affixed 1o

[Hredaor-Ciemeral

Meimidal [om
alfecs of tha
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officially noticed and unless and until the contrary s
proved, any necessary order or authonsation by the Board
under this sechion shall be presumed 1o have been duly
BiVen

16. Mo matter or thing done bv & member of the Board
or any officer, emplovee or agent of the Authority shall, if
the matier or thing i done bhong fide for execuling the
functions, powers or duties of the Authority, render the
member, officer, emploves or agenl or any person acling
on his directions personally hable to any action, clam or
demand whatsoever

17. The provisions of section 16 shall not relieve the
Authority of the Lability 1o pay compensation or damages
to any person for an injury to him, his property or any ol
his interests caused by the exercise of the powers conferred
on the Board by this Act or by any other wntien law or by
the farlure, whether wholly or partially. of any works

PART Ill— PATENTS, UTILITY MODELS AND
INDUSTRIAL DESIGNS

18. In this part, unless the context otherwise requires—

“Al-Assisted Invention™ means an invention in which
artificial imelligence contnbutes to the research, design, or
development process, buf a natural provides the
essential inventive concepl by the problem,
overseeing Al operations, or inlerpreting Al-generated
resulis and the human mventor must make a meaningful
intellectual contribution for the wvention o quahfy for
patent protection,

“Al-Generated Inveniion”™ means an invention where
artificial imtelhigence autonomously generates a novel
concept, process, or product without direct human
mvolvement in the mventive act;

“application” means an application under this Act for
the grant of—

{a) a patent;
(b} a certificate of utility model or technovation, or

{c) registration of an industrial design.

1331
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“ARIPO" means the Afncan Regional Industrial
Property Organisation, established under the Lusaka
Agreament of 1976,

“Authority™ means the Kenya Intellectual Property
Authority established under secton 6 |

“Board™ means the Board of Dwrectors of the Kenya
Intellectial Property Authority constituted under section 6 |

“Cabinet Secretary” means the Cabinel Secretary for
the ume bemng responsible for matters relanng 10
miellectual property,

“Court” means the High Court of Kenya,

“Harare Protocol”™ means the Protocol on Patents and
Industrial Designs adopted ai Harare on 10th December
1982

“industrial design™ has the meaning assigned 1o il in
section 83,

“Intellectual Property Journal” means a journal
published by the Authonty mamly for the purpose of
advertising intellectual property applications and for
publishing other matters required to be published under this
Act;

“Innovation” utility models, technovation
models, and industnal designs and any other non-
patentable creations or improvements that may be deemed
as deserving specified intellectual property nghts;

“International Bureau”™ means the Intemational Bureau
of the World Intellectual Property Organisation established
by the convention signed atl Stockholm on 14th July, 1967,

“International Classification” as regards industnal
designs, means classification in accordance with the
Locarno Agreement of October, 1968, establishing an
miernational Classification For Industnal Designs,

“Intemational Classification” as regards patents and
utility models, means classification in accordance with the
International Patent Classification as established by the
Strasbourg agreement of 1971 establishing an intemational
classification of patents and utility models,

“intemnational-type search™ means a search similar to
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an intermantional search provided under Article 15 of the
Patem Cooperation Treaiy,

“invention” means a new and useful arl (whether
producing a physical effect or not), process, machme,
manufacture or composition of matler which is not
aobvious, or any new and useful improvement thereof which
15 not obvious, capable of being used or applied in trade or
indusiry and mcludes an alleged invention,

“inventor” means the person who actually devises the
inventon as defined in section 19 of this Act,

“licence contract” means a contract or agreement by
which a person grants permission to ose his industrial
property nghts,

“licenCe”™ means a licensee under a contract registered
or deerned 1o have been registered under this Act,

“hcensor” means a party (o the heence contract who
granis the permission,

“Paris Convention” means the Paris Convention for
the Protection of Industrial Property, of 20th March, 1883,
as last revised,

“Patent Cooperation Treaty™ means the treaty of that
name signad al Washington on the 19th June, 1970,

“priority date” means the date of the first application
that serves as the basis for claming the nght of prionty
provided for in the Pans Convention;

“Regulanons™ means Regulations made under this

1

At

“self-replicable matier” means any matler possessing
the genelic matenal necessary (o direct its own replcation
by way of a host organism or in any other indirect way,

“techmical character” means the mvention must relate
to a technical field, address a technical problem and
technical features thai can be defined m the clam
essentially involving a technical teaching or mstructions to
solve a problem using techmcal means;

“Tribunal” means the Intellectual Propeny Tribunal
established under section 232 of the Act, and

“utlity model” means any form, configuration o
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disposiion of element of some appliance, utensil, tool,
elecirical and electronic circuitry, instrument, handicraft
mechanism or other object or any part of the same allowing
a better or different functioning, use, or manufacture of the
subject matter or thal gives some utlity, advantage,
environmental benefil, saving or technical effect nol
available m Kenya before and includes micro-organisms or

other self- replicable material, producis of genetic
resources, herbal as well as nutritional formulations which
give new effects.

A. Patent: Patentability
19.(1) For the purposes of this section, “invention™
means a solution to a specific problem in the feld of
technology

(2) Subject to subsection (3), an Invenhon may be, or

may relate to, a product or a process.

(3) The following shall not be regarded as inventions

and shall be excluded from patent protection—

(a) discovenies, scientific theories and mathematical
method;

(b) schemes, rules or methods for doing business,
performing purely mental acts or playing games;

(c) Artificial Intelligence generated mventions;

(d) Aruficial Intelhgence algonthms and software per
se, that do not have a technical character,

{e) methods for treatment of the human or animal
body by surgery or therapy, as well as diagnostic
methods practised in relation therefo, except
products for use in any such methods;

(M mere presentation of information; and

{(g) public health related methods of use or uses of any
molecule or other substance whatsoever used for
the prevention or treatment of any disease which
the Cabinet Secretary responsible for matters
relating (o Health may designate as & serious
health hazard or as a life threatening disease.

20. An invention 15 patentable if il 15 new, involves an

inventive step and 15 ndustrally apphcable.

21. (1) An mvention s new if it is not anticipated by

Meaning of an
rvention.

Paicwlabls
s el

Novelty.
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prior ar.

{2) For the purposes of this Act, everything made
available to the public anywhere in the world by means of
writen diclosure  (including drawmgs and other
illustrations) or, by oral disclosure, use, exhibition or other
non-written means shall be considerad prior ant-

Provided that such disclosure occurmed before the date
of fihng of the application or, if prionty i1s clamed, before
the aarliest pronty date validly claimed m respect thereol

{3) For the purpose of the evaluation of novelty, an
apphcation for the grani of a patent or a utillity model
certificale in Kenya shall be considered 1o have been
comprised in the pnor art as from the [lng date of the
apphcation, or if prionty is claimed, as from the date of its
validly clasmed prionty, to the extent to which its content
is available, or 5 later made available, to the public in
accordance with this Act or in sccordance with the Patent
Cooperation Treaty.

{4) For the purposes of subsection (2), a disclosure of
the invention shall not be taken into consideration if 1
occurred not earher than twelve months before the Glng
date or, where applicable, the pnonty date of the
application and if it was by reason or in consaquence of —

(a) acts committed by the applicant or his predecessor

in ftle, or

(b) an evident abuse committed by & third party n

relation (o the applicant or his predecessor i title.

22. An invention shall be considered as involving an
ventive step if, having regard 1o the prior an relevant to
the apphcation cluming the mvention, it would not have
been obvious to a person skilled in the arl o which the
invention pertang on the date of the filng of the
application or, il priority & clamed, on the prionty date
validly claimed in respect thereof

23, An invention shall be considered mndustnally
applicable if, according to its nature, it can be made or used
in any kind of idustry, mcluding agriculture, medicine,
fishery and other services.
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4. The [ollowing shall not be patentable— Non:pulumtzble

(a) plam vaneties as provided for in the Seeds and ©or 326
Plant Varieties Act, but not parts thereof or
products of biotechnological processes; and

(b) inventions contrary to public order, morality,
public health and safety, prnciples of humanity
and environmental conservation.

25, (1) Where an application for a patent is filed with Informetion
the Authority under this Act or under any international mh
convention to which Kenya is a party, and il appears to the o wisyof public
Director General that the application contains mformation
of a description notified to him by the Cabinet Secretary
responsible for Defence or the concerned Cabinet Secretary
as being mformation the publication of which mighi be
prejudicial to the defence of Kenya, the Director General
may give directions prohibiting or restncling  the
publication of that mformation or its communication to any
specified person or persons.

(2) If n appears to the Director General that any
application so filed contains information the publication of
which might be prejudicial to the safety of the public, he
may give directions prohibiiing or restnicting the
publication of thai information or its communication to any
specified person or persons until the end of a period not
exceeding three months from the end of the penod
prescribed for the purposes of section 42

(3) Where dwrections under this section are in force
with respect to any application—

{a} if the application is made under this Act, i may be
processed to the stage where it is in order for the grant of a
patent, but shall not be published and any mformation
relating thereto shall not be commumicated and no patent
shall be granted in pursuance of the application;

{b) if it 15 an application for an ARIPO patent, it shall
not be sent (0 ARIPO; and

{ch if it is an memational application for a patent, a
copy thereof shall not be sent 1o the International
Bureau or to any iniemational searching authority
appointed under the Patent Cooperation Treaty.
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{4) Where the Direcior General gives instructions

under this section with respect to any application, he shall

give notice of the application and of the directions 1o the

Cabinet Secretary responsible for Defence or the concerned

E:hinn Secretary and the following provisions shall then
ve effect—

{a) the Cabinet Secretarv responsible for Defence or

the concerned Cabinet Secretary shall, on receip
of the notice, consider whether the publication of
the applicaion or the publicaiion or
communication of the mformation 0 guestion
would be prejudicial to the defence of Kenya or
the safety of the public,

{b) 1if the Cabinet Secretary responsible for Defence or

the concerned Cabinet Secretary determines that
the publication of the application or the
publication or communication of the mformation
would be prejudicial to the safety of the public, he
shall notify the Direcior General, who shall
continue his directions under subsection (2) until
they are revoked under paragraph (e),

() 1f the Cabinet Secretary responsible for Defence or

the concerned Cabinet Secretary determmes that
the publication of the application, or the
publication or communication of the mformation
would be prejudicial to the Defence of Kenva or
the safety of the public, he shall {unless a notice
under paragraph (d) has previously been given by
the Cabinet Secretary responsible for Defence or
the concerned Cabmet Secretary to the Director
General) recomsider that question during the
perod of nine moaths from the date of filing the
application and at least once in every subsequent
period of twelve months;

(d} if on the consideration of an application at any

tme 1 appears o (he Cabinet Secretary
responsible for defence or the concerned Cabinel
Secretary that the publication of the application, or
the publication or communication of the
nformation, contamed 10 it would not, or would
no longer, be prejudicial 10 the defence of Kenya

1337
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or the safety of the public, he shall give notice 1o
the Director General 1o that effect; and

{e) on receipi of a nobce under paragraph (d), the
Director General shall revoke the directons and
may, subject to such conditions as he may deem
fmmﬂ'ﬂﬂhﬁmﬁxdﬂmﬂﬂuﬂunﬂmmﬂm
authonsed to be done bv or under this Act in
connection with the application, whether or not
that time had previously expired

{(5) The Cabinet Secretary responsible for Defence or

the concerned Cabinet Secretary may, in determining a
question under paragraph (c) of subsection (4)—

(a) at any time after, or, with the consent of the
applicant, before the expiry of the period
prescribed for the purposes of section 43, consider
the apphcation and any documents submitted
relation thereto, or

(b) where the application contains informaton
relating to the production or use of atomic energy
or research into matters connected with such
production or use, authonse the Mational Council
for Science and Technology to siudy the
application and any documents sent 1o the Director
General in connection therewith and repor to him
as soon as reasonably practicable on the utility or
otherwise of the patent applied for

(6) Where directions have been given under this

section in respect of an application for a patent for an
nvention and the peniod prescribed in relation thereto
expires, and while such directions are still in force, an
application 15 brought for the grant of a patent. then—

(a) if while the drections are in force, the invention 15
used by or with the written authonzation of or on
the order of a Government Ministry, Department
or _u;mr;y.thﬁpﬁﬁsimﬂufnﬂmn?ﬂslﬂ! apply
a5 1
(1) the use was made pursuant to the provisions of

that section,

(u) the application had been published ai the end
of that penod; and
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{i)a patent had been granted for the invention at
the time the application is brought for the gram
of a patent (taking the terms of the patent to be
those of the application as at the time it was so
brought), and

(h) if it appears to the Cabinet Secretary responsible

for Defence or the concerned Cabmet Secretary
that the applicant for the pateni has suffered
hardship by reason of the continuation m force of
the directions, he may, with the conseni of the
Minisiry responsible for Finance, make such
payment by way of compensation to the applicant,
as appears lo be reascnable having regard Lo the
mventive merit and utility of the invention, the
purpose for which it is designed and any other
relevant circumstances.

(7) If the applhicant is dissatisfied with the amount of
compensation paid 1o him or her under subsection (6)(h),
he or she may appeal 1o the Tribunal

{8) Where a pateni 15 granted m pursuance of an
application i respect of which directions have been given
under this section, no renewal [ees shall be pavable in
respect of any period during which those directions remain
in force.

() A person who fails to comply with any direction
under this section shall be hable, on conviction, to
imprisonment for a term not exceeding two vears, or o a
fine not exceeding twenty thousand shillings, or to both.

26. (1) Subject to the provisions of this section, no
person resident in Kenya shall without written authority
granied by the Director General, file or cause to be filed
outside Kenva, an application for a pateni for invention,
unless—

(a) an application for a patemt for the same mvention
has been filed with the Authority not less than six
weeks before the filing of the apphcation m
Kenyva; and

(b} erther no directions have been given under section
25 in relation to the applcation in Kenya or any
such directions have been revoked.

339
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{2) Subsection (1) shall not apply to an apphication for
& patent for an mvention in respect of which an application
for a patent has first been filed in a country outside Kenya
by a person resident outside Kenya.

{3) A person who files or causes to be filed an
application for the grant of a patent in contravention of this
section shall be hable on conviction, o a fine nol
exceedng itwo hundred thousand shillings, or to
Lﬂnﬁismmmhrawmmmuuﬁutmmmm

27.(1) If an invention concems & micro-biological
process or the product thereof and involves the use of a
micro-organism which is not available 1o the public and
which cannot be described in the patent application in such
a manner as (o enable the nvention o be carmed out by a
person skilled in the art, the invention shall only be
regarded as being disclosed if a culture of the micro-
organism has been deposted with a deposiory institution
as prescribed by the Regulations.

(2) The mformation referred to in subsection (1) may
be submitted within a period of sixteen months after the
date of filing of the application or, if priority 15 claimed,
afler the pnority date.

(3) The deposited culture shall be made available
ﬁmmﬁmmm&mmmmﬂu

€3,

(4) If a deposited microorganism ceases to be
available from the mstitution with which it was deposited
because—

{a) the micro-organsm is no longer viable, or

(b} for any other reason the depository mstitution is
unable to supply samples, and il the micro-
organism has not been itransferred io another
depository mstition from which n continues o
be available, an imerruption in availability shafl
not be deemed to have occurred if a new deposit
of the micro- organism onginally deposited is
made within a period of three months from the
date on which the depositor was notified of the
mtermuption by the depository institution and a

Paborns ralating o
hvng matsa
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copy of the receipt of the deposit issued by the

institution & forwarded to the Awthomty within

four months from the date of the new deposi

stating the number of the application or of the
patent.

(5) A new deposit shall be accompanied by a

statement signed by the depositor indicating thai the newly

deposited mucro-organism 15 the same as  onginally

deposifed.
8. (1) For purposes of this section— oo
“prior informed consent™ means the consent of a party el

1o an activity that 15 given afier receiving full disclosure ==
regarding the reasons for the activity, the specific imowdge
procedures that activity would entml, the polental risks
involved and the Full implications that can realistically be
foreseen or the giving by a collector of complete and
accurate mformation, and, based on that information, the
prior acceplance of that collector by the government and
the concemed local community or communities to collect ¢y, v
biological resources, or indigenous knowledge, or
technologies;

“traditional knowledge” means a body of knowledge
held by individuals, indigenous and local communities and
which 15 vital to the communities; and

“biological resource™ has the meaning assigned to the
term under the Environmental Management and iz o
provide for disclosure of genetic material and traditional
knowledge m patent apphcations in accordance with the
Environmental Management and Co- ordination Act.

(2) Where the subject matter of a patent application is
denved from or developed with biological resources or
associated traditional knowledge, the applicant shall be
required to fumish proof of prior nformed consent in the
prescribed manner.

(3) Where the applicamt [ails to comply with the
provisions of sub section (1) above, the application shall be
deemed as abandoned.

B. Right to inventions and naming of inventor

29.(1) Subject to this section, the 10 & patent R pee
shall belong to the inventor e



(2) If two or more persons have joinly made an
inveniion the nght to the patem shall belong to them
jomtly

(3) If and 1o the extent o which two or more persons
have made the same nvention independently of each other,
the person whose application has the earliest filing date, or
if prionity 15 clmmed, the earhest validly claimed pnonty
date that leads to the grant of a patent shall have the nght
to the patent

{(4) The right to a patent may be assigned or may be
transferred by succession

(5) Sections 81 to 95 shall apply with the necessary
modifications 1o contracts assigning the nght o a patent

30. Where the applicant has obtained the essential
elements of the mvention which 15 the subject of his
application from the invention of another person, he or she
shall, unless authonzed by the person who has the right o
the patent or who owns the pateni, be obliged 10 assign o
such person the apphication or, where the patent has already
been granted, the pateni.

31. (1) Notwithstanding section 29 and in the absence
of contraciual provisions 1o the conirary, the right o a
patent for an invention made in execution of a commussion

or of an employment contract shall belong to the person
having commussioned the work or to the emplover

Provided that where the mveniion 15 of exceptional
importance the employee shall have a nght to equitable
remuneration taking into consideration his salary and the
benefil derived by the employer from the said invention.

{2) The provisions of subsection (1) shall apply where
an employment contract does nol require the emplovee 1o
exercise any inventive activity but when the emplovee has
made the invention by using data or means available to him
during his employment.

{3) In the circumstances provided for m subsection
{2), the emplovee shall have a nght to equitable
remunaration taking mto account his or her salary, the
importance of the invention and any benefit denved from

the invention by the employver.

applecaion hasgd
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{4) In the absence of agreemeni between the parties,
the remuneration shall be fixed by the Tribunal

(5) Inventions made without any relation © an
employmeni or service contract and without the use of the
employer’s resources, dala means, matertals, installations
or equipment shall belong solely to the emplovee or the
person comimissionsd,

(6) This section shall, where relevant, apply directly
or indirectly to govemmental and other relevani
organizalions,

32. The mventor shall be named as such m the
application for patent and in the pateni unless in a special
written declaration addressed 1o the Director General he
indicates thal he wishes not to be named and any promise
or undertaking by the inventor made to any person 10 the
elfiect that he will make such declaration shall be without
legal effect

C. Application, grant and refusal of grans of a patent

33. (1) An application for a patent shall be filed with
the Director General and shall contain—

(a) a request,

{(b) a description,

(c) one or more clams,

(d) one or more drawings, where necessary,

(¢) sequence hsting in the prescribed format , where

necessary) and,

() an abstract.

(2) Where the applcant’s ordinary residence or
principal place of business 15 outside Kenya, he or she shall

be represented by an agent who shall be a citizen of Kenya
admitied to practice before the Authonity.

(3) The requesi shall state the name of, and prescribed

concerming the applicant, the inventor and the agent, if
any, and the utle of the mvention, and where the applican
i5 not the mventor the request shall be accompamed by a
statement justifying the applicant’s right 1o the patent,

1343
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{4) The appointment of an agent shall be indicated by
furnishing a power of attorney signed by the applicant.

(5) The description shall disclose the invention and
the best mode for carmying out the mvention, in full, clear,
concise and exaci lerms as to enable a person skilled in the
art o make, use or evaluate the mvention and that
description shall include any drawing, sequence listings
and relevant deposits as in the case of microorganisms and
self-rephicable matenal which are essential for the
understanding of the mvention.

{6) The clam or clams shall define the matter for
which protection is sought and shall be clear and concise
and fully supported by the description.

(7) The abstract shall merely serve the purpose of
technical information;, in particular, it shall not be taken
mto account for the purpose of interpreting the scope of the
protection sought,

(&) The detmls of the requirements with which the
application must comply shall be prescribed by the
Regulations made under this Act.

M. (1) An application shall relate to one invention or
W a group of nventions so linked as 1o form a single
general mventive concepl.

(2) The Regulations shall prescribe rules for
determining comphiance with the requirement of unity of
invention under subsection (1)

(3) Non-compliance with the requirement of umity of
invention under subsection (1) shall not constitute & ground
for the invalidation or revocation of a pateni.

35. (1), An applicant may amend the application under
section 33, provided that the amendment shall not go
bevond the disclosure m the mitial apphication.

(2) An amendmenl made after an applicanon has been
recommended for grant bui before pavment of the grant
fees shall be accompanied by—

{a) request for amendment; and

(b} a request for substantive examination.

L
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(3) Where an applicant iz invited 1o amend an
application afier substantive examination, the applicant
may amend the application not more than three times, after
which the Director General shall make a final decision to
grant or rgject the application.

{4) The Cabinet Secretary may make Regulations for
the better carrying oul of the provisions of this section.

36.(1) An applicant may divide an application mio
two or more divisional applications, if each divisional
application does not extend beyvond the disclosure in the
applicaton as onginally fled

(2) A divisional application shall retain the filing date
and, where applicable, the priority date of the earher
apphication from which 1t 15 divided.

(3) The Cabinet Secretary may make Regulations for
the better camying oul of the provisions of this section

37.(1) The application may contain a declaration
cluming the prionty as provided for in the Pans
Convention of one or more earlier nathonal, regional or
international apphications filed by the applicant or his or
her predecessor in title in or of amy state party 1o the Pans
Convention

(2) The Durector General may, at any time after the
expiration of three months from the filing of an application
containing the declaration, require that—

{a) the applicant furnish a copy of the earlier
application, certified as correct by the Authorty
with which ot was filed, or

(b) where the earher applicabon 13 an mitemnational

apphication filed under the Pateni Cooperation
Treaty, by the Intemational Bureau

38.(1) The Director General may request an
applicant to fumish him or her with the filing date and
applcation number of any application for a patent or other
title of protection filed by the applicant with a national or
regional industnal propenty office in another country
relating o the same invention clamed in the application
filed under this Act

1345
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(2) An apphcant shall, al the request of the Direcior
General, furnish him or her with the following documents
relating o a foreign applications—

(a) copes of any commumcation received by the
applicant concerming the results of any search or
examination carmed out in respect of the foreign
application;

(b) a copy of the patenl or other title of protection
granted on the foreign application; and

{c) a copy of any final decision rejecting the foreign
application or refusing the grant requested in the
foreign application.

{3) The applicant shall, at the request of the Director
General, furnish him with a copy of any decision revoking
or invalidating the patent or any other title of protection
granted by the applicant on the basis of the foreign
apphication,

(4) The apphcant shall. &t the request of the Director
General, furmish him with copies of any communication
received by the applicant conceming the resulis of any
search or exammnation carried owl in respect of any foreign
application other than the one referred (o in subsection (2).

(5) The documents fumished under this section shall
merely serve the purpose of facilitating the evaluation of
novelty claimed in the application filed with the Director
Geperal or m the patent granted on the basis of thal
application,

(6) The applicant shall have the right to submit
comments on the documents furnished under this section.

(7) The details of the requirements under this section
shall be prescribed by the Regulations.

39.(1) An application in this part shall be subject tp  Pament of fees
the payment of the prescribed fees

{2) The Board may waive whole or part of the fees m
the manner and in the circumstances as may be prescribed

40. An applicant may withdraw an application at any = “ihéawlof
Iinnbnﬁ:mdumafapmm-mumnﬂﬁﬁmhnﬂm
rejection of the application or of refusal to grant a patent,
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41. (1) The Director General shall accord as the filing Fiee &icad

date the date of receipt of the application, provided at the #H_mhu
time of receipt, the documents filed contain—

{a) the name and address of the applicant;
(b) a part which on the ace of i appears to be a
description; and

(c) a part which on the face of it appears to be a claim
or claims
(2) If the Direcior General finds that the application
did not, at the time of receipt, fulfil the requirements under
subsection(1) , he or she shall ivite the applicant in
writing, tn-ﬁ.inthareqmmdmrmnmn

{3) If, the applicant complies with the invitation
referred to in subsection (2), the Director General shall
accord as filing date the date of receipt of the required
correction, otherwise he shall treat the applicaton as if it
had not been filed.

{4) Where the application refers to drawimngs which are
not included in the applicabon, the Director General shall
mvite the applicant in wnting to furmish the missing
drawings, and, if the applicant complies with the invitation,
the Director General shall accord as the filing date the date
of receipt of the missing drawings, otherwise he shall
accord as the filing date the date of receipt of the
application and shall treat any reference o the drawings as
non-existent.

{5) Where no mvitation under subsections (2) and (4)
was seni to the applicant and the applicant nevertheless
files a corection, perianing to any of the requirements
under subsection (1), to his or her application, the Dwector
Cieneral shall accord as filing date the date of receipi of the
comection, provided that the correction was received withun
thirty days from the date of application

{(6) The Director General shall cause an examination

to be carmied out as to whether there are any of the
following defects with respect to the application-—

{a) the request does not comply with the requiremenis
of section 33(3) and the rules pertaining therelo,
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(b) the description, the claims and, where applicable,
the drawings and sequence listing do not comply
with the physical requirements prescribed by the
Regulations,

{c) the application does not contain an abstract;

(d) the fees referred 1o in section 39 have not been
pad as provided for in the Regulationz or the
payment of such fees has been waived under that
section.

{7) If the Director General finds any of the defects
referred to under subsection (6), he shall invite the
applicant 1o remedy such defects provided thal any
correciions made 1o the application shall not be such that
they would require a change of the filing date and if the
applicant does not comply with the invitation, the
apphication shall be rejected by the Director General

(8) The details of the requirements and the procedure
under this section shall be preseribed by the Regulations.

42.(1) The Director General shall publish the Pebicsonar
application as soon as possible after the expiration of
eighteen months from the filing date or, where priority is
claimed, the date of pnority:

Provided that the Director General may al the request
of the appll:'.mm publish the application before the expiry
of eighteen months.

(2) For the purposes of subsection (1), i the case of
applicabions claiming priority, the term of eighteen months
shall be construed from the onginal filing date and in the
case of applications with two or more prionty claims, the
period shall be construed from the earliest pnority dates.

{3) The publication of the patemt application shall be
effected by publishing the particulars set ow in the
Regulations, in the Intellectual Property Journal

{4) The Cabinet Secretary may make Regulations for
the carmving out of the provisions of this section.

43. (1) The Director General may instruct thal any [|eessSmalipe
application found m order as o form be the subject of an
international-type search.
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{2) When a direction under subsection (1) 15 made, the
Director General shall invite the applicant to pav the
prescribed fee; and if the applicant does not comply with
the invitation, the apphcation shall be rejected.

{3) Upon receipt of the report on the inlemational-type
search, the Director General may requesi the applicant 1o
furmish him with a copy of any document cited i the repon
and 1if without lawful reason, any copy s not furmshed
within the prescribed time limit, the application shall be
rejected.

(4) If it is apparent from the report on the
international-type search or from the declaration on the
non-establishment of the report, thal the subject of the
apphication or of any claim or claims is nol an mvention,
the Director General shall reject the defective application
or consider the defective claim or claims to be withdrawn,
a5 the case may be, unless the applicant satisfies him or her
that the subject of the apphcation or claums constitutes an
invention.

(5) If 1 is apparemt from the report on the
international-type search or from the declaration on the
non-establishment of the report, that—

(a) the description, the claims or, where apphcable,
the drawings do not comply, in whole or in par,
with the prescnibed requarements to such an extent
that no meaningful search could be carned out,

{b) the apphcation does nod comply, m whole or
parl, with the requiremenis of unity of mvenhon
prescribed by sechion 18 of this Act and the rules
pertaming thereto, or

(c) the invention claimed in the apphcation does not
fulfil the requirements of novelty, the Director
General shall reject the application unless the
apphicani etther satisfies him that the requirements
have been fulfilled or amends or divides the
applicalion so s to comply with the requirements.

{6} The details of the requirements and the procedures
under this section shall be prescribed by the Regulations.

44.(1) Where an application for a paieni sabsfies Esamination s i
therequirements specified in section 41 (7), the Director
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General shall notify the applicant, in wnting, who shall,

within five years from the filing

date of the application, submii a request in the
prescribed form for the examination of the application
pursuant (o the provisions of subsection (2).

Provided that where no request s made within the
prescribed period, the application shall be deemed o be
abandoned

{2) Where a request is filed under subsection (1), the
Dhrector General shall cause an examination of the
application to be made as to whether—

(a) the nvention in respect of which the application 15

made s patentable within the meaning of this Act,

(b) the application complies with the requirements of

subsections (5) and (6) of section 33, and

(c) the application complies with the requirements of

umity of invention prescribed m section 34

(3) Where the Director General is of the opinion that
any of the conditions referred to in subsection (2) are not
[ulfilled, he or she shall noufy the applicant accordingly
and mvite him or her to make his or her observations, and
where applicable, to amend his or her application

(4) Where the Director General determines that an
application does nol satisfy any of the conditions referred
o in subsection ( 2), despue amy observations or
amendmenis submitied by the applicant, the Drector
General shall refuse to grant the patent and shall notify the
applicant accordingly.

(5) The details of the requirements and the procedure
to be followed under this section shall be preseribed by the
Regulations.

45. (1) Unless an application has been rejected under
of a patént has been refused under section 41 or 44, a
patent shall be granted and msued (o the applicant in the
prescribed form

~ (2) Every patent granted under subsection (1) shall be
registered, and shall, a5 soon as reasonably practicable, be
published by the Director General in the manner prescribed
in the Regulations.
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46. (1) The Director General shall maintam a register
in which all patents granted under this Act shall be
recorded and numbered in the order of grant, and, in
respect of each patent, where appropnate, its lapse for non-
payment of annual fees and all transactions to be recorded
by wirtue of this Act.

(2) Any person may, dunng working hours, mspect
the register mantained under subsection (1) and may,
subject to the paymeni of the prescnibed fee and any
regulations made under this section, obtan extracts
therefrom

{3) The details concerning the register shall be
prescribed by the Regulations.

47, The applicant may appeal to the Tribunal agamnst
any decision by which the Director General accords a filing
date, rejects the application, treats the application as if it
had not been filed, considers any of the clams to be
withdrawn or refuses (o grant a patent.

D. International applications

48. For the purposes of this Par—

“nternational application™ means an international
apphication filed in accordance with the Patent Cooperation
Treaty and the Regulations prescribed thereunder;

“designated Office” has the meaning assigned to it
under the Patent Cooperation Treaty,

“elected Office™ has the meaning assigned 1o it under
the Patent Cooperation Treaty,

“international prelimimary examination repon”™ has the
meaning assigned to i under the Patent Cooperation
Treaty,

“miernational publication” has the meaning assigned
to it under the Patent Cooperation Treaty,;

“internaiional search report™ has the meaning assigned
1o il under the Patemt Cooperation Treaty,

“Receiving Office” has the meaning assigned to it
under the Patent Cooperation Treaty;

Par 1T
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“to designate” has the mesning assigned to it under
the Patent Cooperation Treaty, and

“to elect” has the meaning assigned to il under the
Patent Cooperation Treaty.

49.(1) The Authority shall act as a receiving Office
where an nlemnational application is fled with it by a
national or a resident of Kenva

(2) The Authority shall act as a designated Office or
an elected Office in the case of any intemational
application in which Kenya 15 designaled or elected for a
national patent.

(3) The functions of the Authority under this Pari shall
be performed in accordance with the provisions of the
Patent Co-operation Treaty and this Act,

{4) In the event of a conflict between this Act and the
Patemt Cooperation Treaty, the Regulations or the
admanistrative instructions issued under the Treaty, the
Patent Cooperation Treaty. the Regulations and the
administrative instructions shall prevail

50.(1) Where an international search repon is not
established, or relates only o one or some of the claims in
an intemational application, the Director General shall
reject the intemational application or treal as withdrawn
any clmm not covered by the reporl, unless the applicant
satisfies the Director General that the failure 1o establish
the report, in whole or in part, was unjustified

(2) Where the international search repont relstes 1o
only one or some of the clams due to the applicant’s
refusal to pay additional fees, those paris of the
international application which consequently have not been
searched shall be comsidered withdrawn unless the
applicant divides out from the application as provided for
in section 36 the pars concerned or satisfies the Director
General that the invitation to pay the additional fees was
nol justified.

(3) Where an international preliminary examination
report with respect to an mternational application has been
communicaied (© the Director General the following
paragraphs shall apply-—

Fartha fenclioms
of the Aaiharcny
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{a) where, in the case of tack of compliance with the
requirements of umily of mvention, the
intermational preiminary  examination  repon
mdicates that the international preliminary
examination was carried oul on restricted clmms,
or was carned out on the main invention only,
those paris of the mtemational application
mdicated as not having been the subject of
intemnational preliminary examinabon shall be
considered withdrawn unless the applicant divides
oul from the apphcation as provided for in section
36 the parts concerned or satisfies the Director
General that the invitation of the miemational
preliminary exarmining authority was not justified.
and

{b) where the mtemational prelimunary examination
report states, with respect 1o the entre
intemational application or on2 or some of iis
clmms only, the opinion that a defect under Article
17(4)a) of the Patent Co-operation Trealy exisis
under the international application or the clam or
claims, gs the case may be, shall be considered
withdrawn umless the applicanmt satsfies the

{4) The Director General may refuse to grant a pateni
upon the application il it 15 appareni from an mtemational
search repori or an inlemational preliminary examination
report that an invention claimed i an intemational
application does not fulfil the requirements of novelty,
unless the applicam either satisfies him  that the
requiremenis have been Rulfilled or amends the claims n
such a way that fulfils the requirements.

S1.(1) An applicant may seek reliel agamsi
' in respect of acts committed before the gram
of the patent but after the date of international publication
under the Palemt Co-operation Treaty, where the said
mternational publication was effected in English.

(2) Where the international pubhication 18 made in a
language other than English, subsecuion (1) applies only if
the applicant transmits an English translation of the
international publication to the mfrninger and only m respect
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of acts commutted after the nfringer receives the
translation.

3. The publication of an international application
under Article 21 of the Patent Cooperation Treaty, in which
Kenya is designated for a national patent, shall be deemed
to be publication under section 26
E. Rights and obligations of the applicant or the owner of

e invention

S3.(1) An applicant or the owner of the invention
shall have the following nghis—

(m) o be pranted the patent, where the relevant

requirements under this Act are fulfilled,

(b) afier the grant of the patent and within the limiis
defined in section 3% to preclude any person from
exploiting the patented invention in the manner
referred to n section 38; and

{c) to conchude licence contracts as provided for n
Pari 1 of thes Act, and subject to the obhgations
referred 1o in subsection (2).

(2) The apphcant or the owner of the invention shall

have the following obligations—

(a) to disclose the invention i accordance with this
Act,

(b) 1o give mformation concerning corresponding
foreign applications and grants; and

(c) o pay lees lo the Direcior General, as prescribed
m this Act and the Regulations, subject to the
sanctions provided for therein.

54. (1) The owner of the patent shall have the right to
preclude any person [rom exploiting the protected
invention by any of the following acts—

{(a) Where the patent has been granted m respect of a

product—

(1) making, importing, offermg for sale, selling
and using the product, or

(n) stocking such a product for the purposes of
offering it for sale, selling or using the
product,

Pabbszaiunn off
il craalsom |
Epplication.
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process—

(i) using the process, or
(i) doing any of the acts referred to in

(&), in respect of a product abtained directly by
means of the process.

(2) The nghts conferred on the owner of the patent
under this section shall not apply o acts by third parties
necessary to obtmin approval or regstration of a product
from a relevanl authonity, for the purpose of
commarcialising the product after expiry of the patent

S5. The owner of a patent shall have the nght—

{a) to obtain an injunction (o restrain the performance
or the likely performance, by any person without
his authorzation, of any of the acts referred 0 n
section 55,

{b) to clasm damages from any person who, having
knowledge of the patent, performed any of the acts
referred 1o in section 55, withow the owner's
authorization;

(c) to clum compensation from any person who,
withoul his or her authonization, performed any of
the inventions, clamed m the published
application, as if a pateni had been granted for that

INVEnion:
Provided that the person, & the ome of the
performance of the act, had—

(1) actual knowledge that the mvention that he or
she was using was the subject matter ol a
published application, or

(n) received written notice that the inventon that
he or she was using was the subject matter of
a published application, such apphcation being
wentified m the sad notice by s senal
number.

56. (1) MNotwithstanding the provisions of secthion 38 a
prior user patent shall have no effect against any person
who, in good faith, for the purposes of his or her

Enfiscement of o
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enterprise or business, before the filing date or, where
prionty 15 claimed, the priorty date of the application
on which the patent is granted, and within the temiory
where the pateni produces its effect. was using the
invention or was making effective and senious
preparations for such use; anv such person shall have
the right, for the purposes of s or her enterpnse or
business, to continue such use or to use the invention as
envisaged in such preparations.

{2) The nght of his or her enterprise or business, or
with that pant of his or her enlerpnse or business in which
the use or preparations the prior user may only be
transferred or devolved together with for use have been

57. The scope of tehe protection shall be determined
by the terms of the claims but the description, including
sequence listings, where necessary) and the drawings
mncluded in the patent may be used to interpret the claims

58. (1) The nghts under the patent shall extend only to
acts done for industrial or commercial purposes and in
particular not to acts done for scientific research

{2) The nghts conferred by a patent shall not extend 1o
the extemporaneous preparation by a pharmacy, for
individual cases, of a medicine in accordance with a
medical prescription or acts concerning the medicine so

(3) The nghts under the patent shall not extend to acts
in respeci of ariicles which have been put on the market in
Kenya or n any other couniry or imporied mto Kenya by
the owner of the patent or with his or her express conseni.

(4) The nights under the patent shall not extend 1o the
use of articles on arcrafl, land vehicles or vessels of other
counines which temporanly or accidentally enter the
mirspace, termiory or waters of Kenya respectively

{5) The nghts under the patent shall be limated by the
provisions of the terms of the patent

(6) A patent shall be subject to—

(a) the provisions relating to compulsory licences

issued on grounds of public inlerest or
interdependence of patenis, and
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{(b) the provisions relating 1o Stale explonation uf
patented inventions under the Act

(7) The nghts of the patent shall not extend to vanants
or mutants of living forms or replicable living matter that is
distinctively different from the onginal for which patents
were obtamed where such mutants or vananis are
deserving of separate patents.

59. (1) For the purposes of this section—

"designate” has the meaning assigned to it by the
Harare Protocol,

"designated office” has the meanmg assigned Lo i by
the Harare Protocol,

"receiving office” has the meaning assigned o it by
the Harare Protocol,

"regional application” means an application for a
patent, utility model or industrial design filed in
accordance with the Harare Protocol and the Regulations
made thereunder;

{(2) The Authority shall act as a receiving office where
Kenya is designated in a regional application.

(3) The Authorty shall sct as a designated office
where Kenya is designated i a regional application.

{4) The functions of the Authority under this section
shall be performed i accordance with the provisions of
this Act and the Harare Protocol

{5) In the event of a conflict between this Act and the
Harare Protocol, the provisions of this Act shall preval

(6) A patent, utility model or industrial design granted
or registered under the Harare Protocol and m which Kenya
is designated shall be treated as if it were granted or under
this Act.

(7) For purposes of subsection (6)—

(a) the owner of a patent, utility model or industrial
design shall have the same rights and remedies
and be subject to the same conditions as the owner
of a patent, utility model or industrial design
granted or registered under this Act, and
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{b) the provisions of this Act relating to surrender,
revocation, infringement and rectification of
registers shall apply, with necessary modification
w the patent, utility model or industrial design
granted,

(8) The requrements and procedures under this

section shall be prescribed in the Regulations,
F. Term of patent and annual fees

60, A patent shall expire at the end of twenty years
from the filing date of the application.

61.{(1) In order to mamiain the application or the
patent, an annual fee shall be pavable on or before each
anmiversary of the date of fling of the application or the
patent, and shall be paid in the manner prescribed.

{2) A grace period of six months shall be granted fior
the payment of the annual fee upon pavment of such
surcharge as may be prescribed in the Regulations.

{3) If an annual fee 15 not pasd in accordance with this
section, the apphcation shall be deemed to have been
withdrawn or the pateni shall lapse and the respective
mvention shall cease (o be protected.

(4) The Director General shall publish the lapse of any
patent under subsection (3),

(5) Within six months from the expiration of the grace
period referred to in subsecthon (2), any mieresied person
may, upon payment of the prescnibed fee, request the
Authonty to restore an application thal is deemed to have
been withdrawn, or a patent that has lapsed, by viriue of
subsection {3}

{6) Upon a request under subsection (5), the Director
General shall, if satisfied that the fmlure to pay the annual
fee was not miended, and subject to the payment of the
annual fee, make an order restoring the apphcation or the
paient, as the case may be.

(7) Where a patent is resiored, no proceedings shall be
brought in respect of the patent—

(a) with respect to any acts performed after the lapse

of the patenl and before the date of the order for
restoration; or

Term of s puaitenl



m&nmhﬂkuhdﬂﬁpenyﬂ'ﬂlm

i:h}wuhmspu:ltnmncupuﬁ:muduﬂﬂrﬂﬂdm&ol
the order of restorahon n relation to articles
imported o or manufactured m Kenya. after the
lapse of the patent and before the date of the order
for restoration.

. Change in the ownership and joint ownership of
applications amd patens
62. (1) All contracts assigning applicathions or patents
ghall be in writing and shall be signed by the parties to the
contract.

(2) Anv change i the ownership of an application or a
patent shall be recorded in the patent register in accordance
with, and on payment of a fee fixed by the Regulations and
until the change has been recorded, anv document
evidencing the change n ownership shall not be admitied
in any proceadings as evidence of the title of any person (o
?meawmmm:mmmnmﬂ
Irects

63. (1) In the absence of an agreement to the contrary
between the parties, joint owners of an application or
patent may separately—

(a) wansfer thew nghts in the apphicaton or patent;

(b} exploil the patented invention, and

(c) prevent any person from exploiting the patented
Invention.

(2) The joint owners may granl permission (o a third
party to undertake any act referred to in section 38 only
jointly.

H. Contractual Heences

64. (1) In the absence of any provision to the contrary,
in the hcence contract, the licenses shall be entitled to do
any of the acts referred to n section 54 in respect of the
invention, withoul limitation as to ume, in the whole of
Kenya and in any field of use of the wnvention, wliliy
model or indusinal design.

{2) In the absence of any provision to the contrary n

the licence contract, the licensee may not grant to any third
person to do any of the acts referred to in section 54.
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65. (1) In the absence of any provision to the contrary
in the licence contract, the licensor may granl permission o
any third person to do, or may himsedf do, snv of the acts
which constitute exercismg the rights of ownership.

(2) If the lhicence contract provides that such contract
or the permission granted by il is exclusive, the licensor
may neither grani permission to any third person o do any
of the acts referred to in section 54 and covered by the
licence contracl, nor himself do any of those acts, and the
licensee shall be considered an exclusive licensee for the
purposes of this Act.

66. (1) Where, before the expiration of the hcence
contract any of the following events occurs with respect (o
any apphication or patent refarred to in that contract—

(a) the application 15 withdrawn,
(b) the application 13 finally rejected, or
{c) the patent 15 finallv revoked or declared invalid.

(2) the Tribunal may meke any order it deems
reasonable under the circumstances for the repayment of
the rovalties, or the retwn of any consideration paid or
given under the contract, directly relating to amy such
apphcaiion or patent

&7, All hicence contracts shall be in writing and shall
be signed by the pariies thereto.

68. (1) All hcence contracts, including modifications
thereol, shall be submitted to the Authority for registration
in the patent register.

(2) A petition for registraiion under subsection (1)
may be made by any party to the contract, and shall be
accompanied by such documents and fees as may be
prescribed.

(3) The Durector General shall 1ssue 1o the applicant a
receipl, which shall be prool of the fact of filing the
petition and of the date on which it was filed and if no
receipt is issued within fourteen days from the date of the
petition, the petitioner may rely on other evidence o prove
the fact and date.

Effextn o paicnt
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{4) Where section 85 or subsections (2) to (4) of this

section, and the rules relating thereto, have not been
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the licence contract, stating the reasons for such refusal.

(5) Before refusing to register the hicence contract, the
Director General shall notify the petitioner and allow the
parties—

(a) to submut the observations, if any;

(b} to correct any defect in the petition; or

{c) to amend any term, or to correct any defect, in the
licence confract that has been declared by the Director
General to be a term or defect precluding registration,
within forty-five days from the date of the noufication

{6) A licence contract shall be voud if the registration
has been refused by the Director General in accordance
with the provisions of this Act.

69. (1) Where the Director General [inds that the
contract may be registered, he shall register the coniraci
and issue a certificate of registration to the petitioner,

{2} If the Director General fals—

(2) to nonfy the petitioner of defects in the petition or
of terms or defects precluding registrabon of the
licence contract, within minety days of the date of
the petiion, or

{b) to nolify the petitioner of his decision to refuse 1o
register the hicence contract, within ninety days of
the date of notification referred to in paragraph (a),
the licence contract shall be deemed o have been
registered and the Director General shall 13sue a
certificate of registration to the pelioner.

(3) The registration shall take effeci—

(a}) il the petition was made within sixty days from the
conclusion of the contraci, on the date of the
conclusion of the contract; and

(b) in all other cases, on the date of the petition.

{4) When the petition 15 corrected or the licence
contract 15 amended under section 51(5), the petition shall

[EL]
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be deemed to have bean received on the date when the
correction or amendment was made

(5) The registration and the certificate shall state—

(a) he name of the partes 1o the coniract and of the
licensee if he 15 not a party;

(b) the date of the petition,

(c) the date of the registration; and

(d) the registrabon number,

{e) all of which shall be published n the Kenva
CGazetie or in the Industnal Property Journal

(6) The contents of the contract shall be confidential,
unless both parties (o the contract agree to permil access
thereto by third parties and such access shall only be (o the
extent of the permission so granted.

70, An appeal aganst the decision of the Director
General may be made to the Tribunal by the petitioner
within two months of his refusal provided that the grounds
of such an appeal shall be limited (o the following—

(a) that the decision of refusal contans no stalement
of the reasons for refusal;

(b) that none of the reasons specified in the decision 1s
a valid reason under this Act or that such reason
was wrongly applied to the petitioner or to the
licence contract; or
(c) that the procedure apphed by the Director General
was iregular and prejudicial (o the rights of the
petitioner
T1.(1) At any time after four vears from the filing
date of an apphcation or three years from the grani of a
palent, whichever period last expires, any person may
apply to the Tnbunal for a icence to explon the patented
invention on the grounds that a market for the patented
invention 18 not being suppbed on reasonable terms in
Kenva
(2) Notwithstanding subsection (1), a non-voluntary
licence shall not be granted if the owner of the patent
satisfies the Trnibunal that circumstances exist which justify

eemalies
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the fact that the market for the patenied invention is not
being supplied, or is not being supplied on reasonable
terms, in Kenva

7. (1) Where a patented mvention cannot be worked
withouwt infrmging the rights derived from an earlier patent,
the owner of the latter patent may request the Tnbunal at
any tme for the grant of a compulsory heence with respect
to the earlier patent to the extent necessary for the working
of his mvention, if the nventon constitiles an imporiani
technical advance of considerable economic sigmficance in
relation lo the mvention claimed in the earhier pateni.

(2) The owner of the first patent shall be entitled 10 a
cross-licence on reasonable ferms (o use the wnvention
clamed in the second patent

{3) The wse authorized in respect of the first patent
shall be non-assignable except with the assignment of the
second patent.

{4) In this section, “earlier patent™ or “first patent”
means a patent granted on an earlwr apphcation or
benefiting from an earhier validly claimed prionty date, and
“latter patent” or “second patent” shall be construed
accordingly.

73.(1) A compulsory licence shall not be gramed
unless for grant of the person requesting the licence—

(a) satisfies the Tribunal that he has asked the owner
of the patent for a contractual licence but has been
unable to obtain the licence on reasonable
in:mm:'m! terms and within a reasonable time;

(b) offers guarantees satisfactory to the Tribunal to
work the relevant invention sufficiently to remedy
the deficiencies or 1o sausfy the requirements
which gave rise to his request

(2} The requirement under subsection (1)a) shall be

waived i the case of a national emergency or other
circumstances of extreme urgency, provided the owner of
the patent shall be notified as soon as is reasonably
practicable.

T4.(1) In comsidering a request for a compulsory

licence, the Tribunal shall decide whether a compulsory
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licence may be granted and shall then, if it decides in e
favour of the grant taking into account any terms agreed by
the parties, proceed to fix the terms which shail be deemed
to constitute a valid contract between the parties and shall
be governed by the provisions of contractual bicences,

(2) In fixing the terms under subsection (1), the
Tribunal shall ensure that the compulsory licence—

(a) 15 limited, in scope and duration, to the purpose
for which i was authorised, and in the case ol
semiconductor technology, shall only be for public
non-commercial use or to remedy a practice
determined after a judicial or administrative
process (o be anti-competitive;

(b) 1s limmed predominantly for the supply of the
domestic market,

{c) does not entitle the licensee to grant further

licences, withowt the consent of the owner of the
patent,

(d) is non-exclusive, and

{e) provides for the pavment to the owner of the
patent of remuneration which is equitable with due
regard to all the circumstances of the case,
mcluding the economic value of the licence.

(3) A representative of the Authomty and of the
Government shall I:nwﬂ'iﬂn.glntﬂappem'mdhﬂhu:du

75. A compulsory licence may be transferred only Trsde of
with that part of the industrial underiaking or its goodwill, —
in which the relevant mvenlion 15 used and no such transfer
shall be valid until the consent of the Tribunal has been
obtamed.

76. (1) On the apphication of any mierested party, the Coesllsiionefa

Tribunal may cancel a compulsory licence il— v vt o
{a) the licensee fmls to comply with the terms of the
licence; or

(b) the conditions which justified the gram of the
licence have ceased to exist and are unlikely to
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recur, provided thal the legiimate interests of the
licensee are adequately protected

{2) On the application of the Cabmet Secretary, or on
the apphcation of the owner of the patent, the Tribunal
may, cancel the compulsory hicence if, within two vears
[rom the grant of the licence, the heensee has not taken the
necessary steps o work the relevant invention sufficiently
s0 a5 to remady the deficiencies or to satsfy the
requirements which gave nsa to his application for the sad
licance.

(3) On the application of the owner of the patent or
the licensee, the Trbunal may vary the terms of a
compulsory licence if new facts justify the vanation and in
particular if the patentee has granted contractual licence on
more favourable terms.

77. Where the Tnbunal grants. cancels or vanes the Reswirstioned
terms of a compulsory licence, the Tribunal shall instruct  Sooiistion or
the Director General, to record the grant, cancellation or ristios
varation in the regster withoul paymemt of any fee.

78. (1) The owner of a patent may request the Director A Ssemee s of
General to make an entry in the register to the effect that "™
licences under the patent are to be available as of nght

(2) The request shall be notified by the Director
General 1o the hcensees under the patent.

(3) Any licensee may, within the prescribad tme
limit, object to the entry requested, on the ground that the
owner of the patent is, by the relevam licence contraci,
precluded from granting further licences.

(4) Where the Director General receives no objection
under subsection (3) or considers all objections made o be
unfounded, he shall make the requested entry i the register
and shall publish the entry

(5) Where a patent 15 the subject of an entry under this
section, any person may require the owner of the patent to
grani him a non-exclusive licence under the patent on terms
which, in the absence of an agreement between the parties,
shall be fixed by the Tribunal

(6) The amount of the annual fees with respect o a
patent which 5 subject of an entrv under this section,
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falling due after the dale of the eniry, shall be reduced by
hall

(7) The owner of the patent may al any time request
the Director General to cancel an entry under this section
and the Direcior CGeneral shall cancel the eniry after
pavment of the balance of all annual fees which would
have been payable if no entry had been made and the
Director General shall publish the cancellation of any
entries under this section

(R) Section 78(3) shall apply, mutatis mutandis, where
the terms of licence granted under subsection (5) have been
fixed by the Tnbunal

1. exploitation of patented inventions by the
Grevernment or by a third person authoriged by the
Crovernmeni,

79, (1) Subyect to this section, where—

() the public interest, in particular, national security,
nutrition, health, environmental conservation, or
the development of other vital sector of the
national economy S0 requires; or

(b} the Director General determines thal the manner of
exploitation of an mvention by the owner of the
pateni or his licensee 5 not competitive, the
Cabinet Secretary may, upon application to him in
the prescribed form and after consultation with the
Authonity and the owner of the patent, order that
the protected invention shall be exploited by a
Governmeni Ministry, Department, agency of
other person as the Cabmel Secretary may
designate in the order subject to the payment of
adequate compensation 10 the owner of the patent

n accordance with this section.
(2) Upon exercising the powers conferred upon him
under subsection (1), the Cabinet Secretary may,

notwithstanding any of the measures set out in this section,
authorise by written order the imporiation, manufacture or
supply, or authorize the utilisation of any molecule or
substance whatsoever by any mdividual, corporation or
sociefy as named or described by any individual,
corporation or society as named or described in the order

Evplotation of s

mresinns by the
Cremarrumesd or by

mthanired by tha
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without notice to the patent holder or any other notifiable
party, and such order shall remain m force until revoked by
the Cabinel Secretary in writing, afier giving six months’
prior potice of his intention of such revocation (o the party
named or described in the order.

{3) An order made under the subsection (2) shall not

require the payment of compensation 1o the owner of the
patent or licence holder or any other party so mierestad.

{4) The Cabinet Secretary shall, notwithstanding any
of the measures sel out in this section, authonse the
utilisation of any process for the manufacture, sale or
supply of any molecule or substance whatsoever by any
individual, corporation or society as named or described in
the order, and such order shall remain in force until
revoked by the Cabinel Secretary in writing, giving six
months prior notice of mtention of such revocation o the
party named or described in the order

(5) Mo application shall be made under subsection (1)
unless the applicant has unsuccessfully sought a
contractual licence from the owner of the patent:

Provided that the provisions of this subsection shall
not apply in cases of national emergency or other extreme
urgency in which case the Cabinet Secretary shall cause the
contents of the order to be communicated to the owner of
the patent as soon as reasonably practicable

{a) if satisfied that the circumstances necessilating the

order have ceased and are unlikely to recur; or

(b) where the Govemment Mimstry, Depariment,

agency or other person designated for the purposes
of the order 1= in breach of any condition imposed
under subsaction (3).

(6) An order under this section shall be subject 1o such

conditions as the Cabinet Secretary may deem necessary

(7T) Where an order under this section 15 made, the
Director General shall fix the amount of the compensation
o be paxd to the owner of the patent, such compensation
being equitable with due regard o all the circumstances of
the case and in particular, the economic value of the patent

(7) An order under this section shall not preclude the
owner of the patent from concluding a licence contract or

1 367
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(B} The Cabinet Secretary may, upon the request of
the owner of the patent or the Govemnmem Mimistry,
Department, agency or other person designated by the
Cabinet Secretary for the purposes of any order under this
section and after hearing all interesied parties, vary the
terms of the order to the extent that changed circumstances
justify such vanation

{9) The Cabinet Secretary may, upon the request of
the owner of a patent and after heanng all interested
parties, revoke an order under this section—

{a) if satisfied that the circumstances necessitaling the
order have ceased and are unlikely to recur; or

(b) where the Govemmenl Minisiry, Depariment,
agency of other person designated for the purposes
of the order 15 in breach of any condition imposed
under subsection (3).

{10) The authonzahon of any person in an order under
this subsection shall not be iransferable except to a
bussiness or enterpnise owned or operated by that person.

(11) The explotahon of the imvention pursuant (o an
order under this section shall be primanly for the supply of
the market in Kenva

(12) An order relating to the exploitanon of an
wvention in the field of sers- conductor technology shall
only be made where the Tnbunal has determined that the
manner of explontation of the patented invention, by the
owner of the patent or his licensee, 15 not competitive and
the Cabinet Secretary 15 satisfied that the issuance of such
arder would remedy such practice.

(13) Any person aggrieved by any decision of the
Cabmet Secretary under this section may appeal to the
Trbunal.

. Uitility models

B0, (1) Subject to section 82, the provisions of Parts
1L, shall apply with the necessary modifications . to utility
::mdﬂ ceriificates or applications therefor, as the case may

Aoplicability of
Mty of
in 3 paticnl
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{2) Where the right to a patent conflicts with the nght
to a utility model certificate i the case referred 10 in
sechion 29(3), the smd provision shall apply as if the word
“patent” were replaced by the words “ulility model
certificate”.

B8L.(1) An invention qualifies for a utility model
certificate if 1l 15 new and industrially applicable

(2) The application shall be examined for compliance
with the following—

{a) filing date,

(b} formalily requirement,

{c) section 20 (3) and 25 of this Act; and

{d) all other requiremenis of the Aci.

{3) Section 29, 31, 32, 43, 44 and 60 shall not apply in
the case of applications for wtility model certificates.

{4) A utility model apphcation shall not be examined
as to substance as per requirements of section 44 of the
Act

(5) An application for a utility model certificate shall
be published in the utility model Joumal upon comphance
with the requirements of section 41 of this Act

(6) A registration certificate for a utility model shall
expire at the end of the tenth year after the date of filing of
the application in respect thereof, and shall not be
renewable.

82.(1) A1 any uime before the grami or refusal of a
patent an applicant for a patent may. upon fling the
prescribed form and paymeni of the prescribed fee, conven
his application mto an application for a unlity model
certificate, which shall be accorded the filing date of mital
application.

(2} At any time before the grant or refusal of a unliy
model certificate, an applicant for a utility model certificate
may, upon filing the prescribed form and payment of the
prescribed fee, convert his application into a patent
application, which shall be accorded the filing date of the
initial application
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(3) An application may nol be converted under
subsection (1) more than once.

K. Indusirial designs
83. (1) For the purposes of this Par—

"industnal design” means the overall appearance of a
product resulting from one or more visual features of the
shape, configuration, pattern or omamentation of a product;
and

"product” means anything that is made by hand, tool
or machmne.

(2) The protection under this Act shall not extend 1o
anything in an mdustrial design which serves solely 1o
obtain a technical result or to methods or principles of
manufpcture or construclion

84. (1) Subject to the provisions of any other wniten
law, the creator of an industrial design or hus successors in
title shall have the exclusive rights to sell or cause to be
sold for commercial or ndustnal purposes the goods in
which the design is incorporated, subject to the conditions
of this Act.

(2) Sections 29, 31 and 32 shall apply mutatis
mutandis to the nghis of the creator of an industral design.

85. (1) An ndustnal design is registrable if it 15 new

{2) An indusinial design 15 new unless i is identical or
substantially simular in overall impression to an industrial
design that has been disclosed to the public anywhere in
the world by publication or use prior to the filing date or,
where appllcahh. the priority date of the application for
registration.

(3) Section 41(4) shall apply, with necessary
modifications, with respect to industrial designs,

(4) The following shall not be registered as industral
designs—

{a) industrial designs that are contrary to public order

and morality; and

(b) works of sculpture, architecture, pamting,

photography and any other creations that are
purely of artistic nature.

Defmiim of an
sdsirial design
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H] The details of the requirements and the procedure
under this section shall be prescribed in Regulations.

86. (1) Any person wishing to register an industrial Apelication,

(a) an application i the prescribed fomm;

(b) a power of attorney, where the applicant s
represented by an agent,

{c) graphical representations (drawings or
photographs) of the article embodving the
mdustrial design and an ndication of the kind of
products for which the indusirial design is lo be
uged, and

{d) the prescribed apphcation fee.

(2) Where the applicant 15 not the creator, the request
shall be accompamed by a statement justifying the
applicant’s right 1o the registration of the industnal design

(3) Section 36 and 37 shall apply, with necessary
modifications, m respect of amendment and division of
applications for registration of mdustnal designs,

(4) The applicant may at any ume withdraw an
application lodged under this section.

(5) The Director General shall accord as the filing date
the date of receipt of the applicabon:

Provided that, st the time of receipt, the application
fee 1s pard and the application contains the name of the
applicani and a graphic representation of the arucle
embodying the industrial design

(6) Sechon 38 and 42(2) and (3) shall apply mutatis
mutandis in respect of prionty dates and fling of
corrections (o the application.

(7) The Dhrector General shall, if satisfied that an
application meets the requirements of this section and of
sections 67 and 69, accept the application and publish it in
the prescribed manner

{8) Any mierested person mav, within the prescribed
time and in the prescribed manner, give notice of
opposition Lo the Director General
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(9) Where the Director General establishes that a
design application does not meet the requirements for
registration, the Director General shall send the applicant a
report sefting oul the objections 1o registration and if the
applicant does nol rq:['j.r o the objections within the
prescribed period, the application shall be deemed
abandoned.

(10) Where an application [or registration of an
industrial design s accepted and published in error, the
Director General may publish in the joumal an indication
tor that effect and direct that the application be reexammed.

{11} The details of the requirements and procedure
under this section shall be preseribed i the Regulations.

{(12) The Director General shall, if satisfied that an
application meets the requirements of this Act, register the
mndustrial design and issue a certificale ol regstration Lo
the applicant.

87.(1) Subject to subsection (2), the duration of the
registration of an industrial design shall expire at the end of
the fifth year following the date of the application for
registration.

(2) The regmstration of a design may be renewed for
two further consecutive periods of five years upon payment
of a prescribed fee.

(3) The fee for the renewal of registranon of an
indusirial design shall be paid within twelve months
preceding expiration of the period of registration but a
grace period of six months shall be allowed for the late
paymeni of the renewal fee on payment of the surcharge, as
may be prescribed

88, (1) Where the protection granted to an industrial
design has not been renewed due to circumstances beyvond
the control of the owner of the design, the latter or any
other persons entitled may apply designs for its restoration
on the payment of the prescnbed renewal fee, s well as of
the surcharge, within a period of one year fom the date
upon which renewal fee was due.

(2) An application fior restoration of registration of an
industrizl design, together with documenis proving

Phrstmun and
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(1}, shall be sent to the Director General and shall contain a
statement of the grounds on which the owner or the persons
entitled consider the restoration justified

(3) The Director General shall éxanune the reasons
referred to above and shall either restore the design or
reject the application if he does not consider the grounds
valid

{(4) Restoration shall not entml prolongation of
maximum duration of the mdustrial design.

(5) Restored designs shall be published by the
Darector General in the prescnibed form

89. (1) An application for registration of an industrial
design together with any drawing. photograph or graphic
representation  shall be kept confidential wuntil the
application is published i accordance with section 69

(2) Drawings, photographs or other graphic
representations of industrial designs shall be kept by the
Authority for a peniod of eight vears after the expiry of the
rmsh‘mmm‘dmrhumnmwdbyuwmmadpﬁsm
on payment of the prescribed fee

(3) After publication, any person may obtan the
official copy of the application.

{4) An applicant for registration of an industrial
design seeking to avail himsell outside Kenya of the
priority of his registration before registration of the
industnial design may obtain an official copy of his
application

90. The Dwrector General shall, m relation to each
indusinial design registered under section 87, publish the
details prescribed in the Regulations.

91, Section 46 shall apply, with necessary
modifications, with respect to the maintaming of the
register of industrial designs.

92.(1) Regisiration of an industrial design shall
confer upon s regisiered owner the right 1o preclude third
parties from performing any of the following registraton
acts in Kenya—



(a) reproducing  the indusinal design in  the
manufacture of a product;
{b) importing, offenng for sale and sellmg a product
reproducing the protected indusirial design; or
{c) stocking of such a product for the purposes of
offering il for sale or selling 1t
2) The nghts conferred by the registration of an
industrial design shall extend only to acts done for
industrial or commercial purposes and shall not extend to
acts in respect of a product embodying the protected
industrial design after the product has been lawfully
imported or sold in Kenva

(3) The registered owner of an mdustrial design shall,
in addiion to anv other nights. remedies or actions
avalable to him, have the right to Authorly court
proceedings agamst any person who mfringes the industrial
design by performing, without his consent, any of the acts
referred 1o in subsection (1) or who performs acts which
make it likely that infringement wall occur.

(4) Section 59 shall apply. with necessary
modifications, with respect to industrial design applications
or mdustrial designs registered under the Harare Protocol

93, (1) Rights subsisting in an industrial design may
be transferred in whole or in pant.

(2) The provisions of sections 62, 63, &4, 65, 66, 67,
68, 69 and 70 of this Act shall apply, with necessary
mdifications, 10 this Parl

L. Technovations

4. For the purpose of this Parl—

“technovation” means a selution to a specific problem
in the Geld of technology, proposed by an emplovee of an
enterprise n Kenya for use by that enterprise, and which
relates 1o the activities of the enterpnse but which, on the
date of the proposal, has not been wsed or actively
considered for use by that enterprise;

“employee” and “enterprise” mean the employee and
the enterprise referred 1o m paragraph (a), and where
several enterprises are owned or operated by one person,

Tramiz and
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all such enterprises shall be considered as one enterprise;

“date of the proposal” means the date on which the
emplovee makes a request in accordance with section 79;

“technovation certificate™ means the document issued
by the enterprise in accordance with secthon 78, and

“technovator” means an employee to whom the
enterprise has issued a technovation certificate.

95, (1) Subject w subsection (2), any employee of the
enterprise on the date of the proposal shall be entitled 10 a
technovation certificate as provaded for in this Par

{2) Where the duties of an employee comprise the
making and proposing of technovations, he shall not be
entitled 1o a technovation certificate for any technovation
which pertzins 1o the field of activities for which he 1=
emploved, unless the degree of the creative contribulion
inherent in the technovation excesds that which is normally
required of an emploves having the said duties.

(3) Where emplovees severally request a technovation
certificate for the same technovation, the employee who is
the first 10 make the request shall be entitlted to such
certificate

(4) Where a request for technovation certificate 1s
made joinily by two or more employees, the certificate
shall be issued in their joini names.

96. A request for a technovation certificate signed by
the employee shall be filed in wniting with the enterprise
and the enterpnse shall assist the employee in filing the
request and shall 1ssue a receipt to him acknowledging that
a request has been filed and indicating the date on which 1
has been filed

97.(1) Where the requirements of this Pan are
sanusfied, the emerprise shall, withm a penod of three
months from the date of the propozal. ssue a technovation
certificate to the emplovee

(2) The enterpnse may refuse to ssue the certificate if
it 15 of the opinton thai the requirements of this Part have
nolt been satisfied and shall noufy the employee of the
reasons therefore within the time limit prescribed in
subsaction (1)

1375
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98.(1) Where the enterprise i1ssues a technovation U=

certificate, it shall, at the same time, notify the technovator,
in writing, whether or not it intends (o use the
technovation

(2) Where the decision to make wse of the
technovation depends on testng the technovation in
practice, the enterprise shall inform the technovator
accordingly and may postpone the notification of its
intention o use or not o use the technovation by nol more
than a vear from the date of the proposal

(3) The technovator shall be obliged to assist the
enierprise, to the best of his ability, in any testing,
development or use of the technovation.

{4) The enterprise shall be obliged to give adequate
opportunity 1o the technovator to fumish the assistance
refierred to in subsection (3).

(5) Once the technovation certificaie has been issued,
the technovator shall not communicate his technovation o
anyone other than the enterpnise and shall not use it

(6) Where the enterpnse declares that i does not
intend (o use the techmovation or where the enterprise,
having declared its intention to use the technovation, does
not n fact stani using it within six months from the
issuance of the technovation centificate or the expration of
the time limit referred (o in subsection (2), the technovator
shall be exempted from the obligations referred to
subsections {3) and (4)

Provided that the technovator shall have the right 1o
communicate his technovation to others only to the extent
that such commumcation does not entail the
communication of any know-how or other knowledge that
has acquired as an employes

99. Where the enterprise uses the technovation or
communicates it to a third person, the technovator shall be
enfitled to a remuneration the amoumt and method of
payment of which shall, in the absence of an applicable
collective bargaining agreement, be fixed by matual
agresment between the technovator and the enterprise.

Remunanadion of
g ppchnavatoa
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I00. Any contractual provision which is legs DPeregatienby
favourable to the employess or technovators than the
provisions of this part shall be null and void.

10L. (1) Any dispuie conceming the apphication of Depwe
thie part shall be submutied by any interesied party 1o an
arbitration board consistng of three members—

{(a) one member appointed by the employvee or
technovator,

(b) one member appointed by the enterprise; and
{c) a charrman appointed by the two members

(2) The arbitration board shall hear interested parties
and therealler deliver its ruling

{(3) Where the parties fail 1o agree on the appointment
of the chairman, he shall be appointed by the Resident
Magistrate Court having jurisdiction in the place where the

enterpnse 15 located.

(4) An aggrneved party may appeal against the
decision of the arbitration board 1o the Tribunal
M. Common provisions: surrender, revocation and
imvalidation

0L (1) A patent, utility model or industrial design Swrmds
regastration certificaie may be surrendered by the registersd
owner (o the Authonty.

- (2) The surrender may be limited to one or more
claims of the pateni or utility model or, n the case of
industrial designs, one kind of product or class of products.

(3) The surrender shall promptly be recorded in the
register and published by the Director General and the
surrender shall be effective only after it has been published

{(4) If a hcence has been recorded in the register,
surrender shall only be registered upon the submission of a
declaration by which the licenses consents 1o the surrender,
unless the latter has expressly waived this night in the
licence contract.

103. (1) Any interested person may in proceedings !""“""“ i

Authority by him agamst the owner of a patent, or a
regstered utility model or industrial design or m
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proceedings Authority against lim by the owner, request
the Tribunal to revoke or invalidate the patent, utility
model or industnal design registration.

(2) The Tnbunal shall revoke or invalidate the
registration of the patent or the utility model or mdustnal
design on any of the following grounds—

{a) that the owner of the patent is not entitled under
section 29, 31 or 32 of the Act to apply for the
grani of a patent,

(b} that the owner of the patent 15 i infringement of
the rights of the person filing an apphcation for
revocation of the patent or of any persons under or
through whom he claims;

(c) that the mvention does nol relate o an an
(whether producing a physical effect or not),
process, use, machine, manufacture or
compaosition of matter which 15 capable of being
applied in trade or industry;

(d) that the invention 15 obvious in that il involves no
inventive step having regard 1o what was common
knowledge in the art at the effective date of the

() that the invention, in so far as it is claimed in any
claim of the application is not usaful,

() that the patent does not fully descnibe and
ascertain the invention and the manner in which 1t
is to be performed,

(g) that the patent does not disclose the best method
of performing the invention known to the owner of
the patent af the time when the specification was
lodged at the Authority;

{h) that al the time the application for the gramt of the
patent was filed, the application form or any other
documents filed in pursuance of the application
contained a matenal misrepresentation, or

(1) that the invention 15 nol new m terms of section 5
of the Acl

{3) An apphcation [or revocabon or invalidation of a
patent shall—
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(a) state the grounds on which the applicant intends 1o
rely on in his application for revocabion or
invalidation of the patent; and

{b) be accompamed by—
(i) a ststement setting oul particulars of the facts
alleged in support of the said grounds; and

(1} proof of service on the owner of the patent of
notice of filing of the apphcation under
subsection (1) and (2) and such statement shall
be furnished 1o the Tribunal

(4) If the owner of the patenit wishes 1o contest the
apphicaton he shall, within such time as 15 prescnbed or
such further time as the Tribunal may allow, lodge with
him a counter statement sefting oul particulars of the
grounds upon whach the apphication is to be contested.

(5) A copy of any counter-staiement in terms of
subsection (5) lodged with the Trbunal shall be served by
the owner of the patent concerned.

(6) Particulars delivered in terms of this section may
from time 1o tme, with the leave of the Tribunal, be
amended.

(7T} No evidence shall be admitted i proof of amy
ground on which particulars have not been delivered in
terms of this section, except by leave of the Tribunal

(8) After receiving an applicanon under subsection (1)
and compliance with any other provisions of this section
which are applicable, the Tribunal shall arrange for the
matier (o be heard in the manner prescribed and may make
such order therein s it deems fit

(9) The Tnbunal shall publish the application for
revocation or invahdation of the patent in the Kenva
Gazette or in the Industrial Property Joumnal

(10) An aggrieved party may appeal againsi the
decision of the Tnbunal 1o the High Court

(11) Where the provisions of subsection (2) apply
only to some of the clums or some pants of a clam, or
some parls of a regstered industnial design only those
claims or parts may be revoked or invalidated by the
Tribunal
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(12) The Tribunal may require the owner of the
patent, the utility model or the mdustrial design registration
cerhficate (0 submi 1o i for the purposes of examination,
the regisiration certificate, publications and other
documents showing the prior &arl which have been referred
to either m connection with an apphcaton for a utle to the
patent, the utility model or the industrial design filed, for
the same or essentially the same mvention or design by the
owner with anv other natonal or regional industrial
property office, or in comnection with any proceedings
relating (o the registration of the patent, utility model or the
industrial design or other title or protection granted wpon
such apphcation.

(13) The notice of the apphcation referred to in
subsection (1) shall be served on any licensee under the
patent, the unlity model or the industrial design who is
entitled o jon i the procesdings in the absence of any
provision to the contrary mn the licence contract

(14) Where, before or dunng the proceedings, 1 is
alleged or it appears to the Tribunal that the nght to the
patent, the utility model or the industrial design belongs 1o
a person who 18 not a party (o the proceedings, notice of the
application referred to in subsection (1) shall be served on
that person and such person who shall be entitled to join in
the proceedings.

104, (1) Any revoked or invalidated patent, utility
model or industnal design or claim or part of a claim of a
registered industnal design shall be regarded as null and
void from the date of the grant of the patent or certificate of
registration for the utility model or the industnal design

(2) As soon as the decision of the Tribunal is no
longer subject 1o appeal, the Chairman of the Tribunal shall
inform the Director General who shall register and publish
it as soon as possible m the Kenya Gazette or n the
Industrial Property Journal.

N. INFRINGEMENT

105. Subject to sections 58, 61(7), 71. 72. 61(4) and

68, any act specified in section 55 or 93 and performed by

a person other than the owner of the patemt or of the
registered utility model or mdustnal design without the

et of
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owner's authonzaton, in relation 1o a product or a process
falling within the scope of a validly granted pateni or
certificate of registration shall constitute an infringement.

106. On the request of the owner of the patemt or the

registered utility model or industrial design, the Tribunal
shall grant the following relief—

{a) an mjunction to prevenl infringement where
mfringement & imminent or to prohibit the
contimmtion of the infringemeni, once
miringement has started,

(b) damages; or

{c) any other remedy provided for in law.

107, (1) Subject to subsection (3), a person who
demonsiraies a legitimate interest may apply 1o the
Trbunal for a declaration that the performance of a
specified act does not infringe a patent, wtility model or
registered mdustnal design.

(2) The owner and any licensee of the patent, utility

model or registered industrial design shall be entitled 10 be
joined as defendants in the procesdings.

(3)a declaranon under subsection (2) shall not be
made—

{a) if the acis 10 which the request relates are the
subyect of infringement proceedings; or

(b) if the person making the request i unable o prove
that he or she has previously demanded from the
owner a wrten acknowledgement of the
lawfulness of the acts referred o and that the
owner has refised such demand or has faled to
reply within fourteen dayvs of the request.

108.(1) A person threatened with mﬁtm:nm:ﬂ
proceedings may apply to the Trnibunal for an injunction
prohibiting the threats and for damages for any financial
loss resulting from the threats.

(2) A person making an application under subsection
(1) shall proof that the acts performed or proposed 1o be
performed do not constitute infringement of the pateni,
utility model or registered industrial design.
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{3) The mere notification of the existence of the
patent, or the registered utility model or industnal design
registration shall not constitute a threat of infringement.

109.(1) A person who imentwonally mfringes a
pateni, utility model or registered industnial design

commits an offence under this Act
(2) A person who commits an offence under
subsection (1) is hable on conviction to fine not

exceading fifty thousand shillings, or to imprisonment to
a term not exceeding five years, or to both

110. For the purposes of proceedings, other than
criminal proceedings, in respect of the infringement of the
rights of the owner of the patent, where the subject matter
of the patent 5 a process for obtaining a product, the
burden of establishing that an identical product was not
made by the patenied process shall be on the alleged
infringer, if either of the following conditions is fulfilled—

{a) the product & new. or
{(b) a substantial likelihood exists that the identical
product was made by the process and the owner of

the patenii hat been unable, through reasonable
efforts, 1o determine the process actually usad.

111 (1) Any exclusive licensee within the meaning of
section 65(2) may by registered letter request the owner of
the patent or the registered utility model or industrial
design to Authonity legal proceedings for a specific reliel
with respect to any mfringement specified by the licensee.

{2) The licensee may, if the owner refuses or fails o
Authority the legal proceedings within three months from
the request , aller giving notice to the owner Authoriy
such proceedings in his own name and, the owner may join
in the proceedings.

(3) Even before the end of the three-month period
referred to in subsection (2), the Tribunal may, on the
request of the licensee, granl an appropnate injunction io
prevent infringament or 1o prohibil its continuation, where
the licensee shows that immediate action is necessary fo
avoud substantial damage.

Clriem imas |
procendimp.

Premimptiom of
use off  patormied

Eopal mracaadings
by & hiosmess.



TEEM_}#MW&MHM NI 1k

PART IV- COPYRIGHT AND RELATED RIGHTS

11 In ths Pari, unless the context otherwise Imerproiston.
FequIres-—

“accessible formal copy”™ means a copy of a work in an
alternative manner or form which gives a beneficiary
access to the work, including permitting the beneficiary
access a8 feasibly and comfortably as a person without
visual imparment or other prnt disabiliy,

“art market professional” includes an  auctioneer,
owner or operator of a gallery, museum, an ari dealer or
any other person mvolved in the business of dealing in
artworks;

“artwork” means an onginal work of visual an created
by an artist or produced under their authonty

“artistic work™ means any work that falls under the
following categories, irrespective of aristic quality, or
works analogous thereto—

(a) paintings, drawings, etchings, lithographs,

woodculs, engravings and prinis,

(b} maps, plans and diagrams;

(¢} works of sculpture;

(d) photographs not comprised in audio-visual works:

(&) works of architecture in the form of buildings or

models; and

(f} works of aruistic crafismanship, pictonal woven

usspes and articles of apphed handicrafi and
industrial art,

“assignment” means the transfer of nghis, in parl or in
whole, i a copyright held by the owner of the copyright
excluding moral nghts,

“audio-visual work” means a fixation in any physical
medium of images, either synchronized with or without
sound, from which a moving picture may be reproduced by
any means but does not include a broadcast;

“Authority” means the Authority referred to i section
6, and whose functions may be delegated or performed by
any other relevant entity or authonity as may be designated
by any other Act of Parhament;
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“author™ means a natural person who has created the
works and incledes a composer, writer, producer, writer,
and photographer,

“authorzed entity” means an enfity that s authonzed
or recognized by the govemmenti to provide education,
instructional trmming, adaptive reading. or information
access o beneficiary persons on a non-profit basis and also
mcludes a governmenl msltitulion or  non-profil
organization that provides the same services to beneficiary
persons & one of s primary activities or institutional
obligations,

“beneficiary person™ means a person with a disability
ﬂmmmﬂupﬂmdlﬁcul}'mrmg,mmg_
hearing, or comprehending copyrighl material in a
particular form;

“broadcasting™ means the transmussion of sounds,
images, or both, or their representations, intended for
public reception, carried oul via wireless techniques like
radio waves, satellite, or digtal formats, mcluding the
transmussion of encrypied signals where the decryption
means are provided 1o the public by the broadcasting
organization or with iis conseni;

“Cabinet Secretary” means the Cabinet Secretary
responsible for matters relating to copyright and related
rights;

“collective mmnagement organization” means an
organization that 1s approved and authonzed to negotate,
collect, and distribute royalhes, and grant licenses in
respect of the use of works protected by copynght or
related nghis;

“commissioned work™ means a work created in
pursuance of a contract between an author and an
mdividual or a legal entity commissioning a specified work
from the author against an agreed author’s fee;

“commercial resale” means the subsequent transfer of
ownership in artwork from one person to another for
monetary consideration with the mvolvement of an an
market professional;
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“commurication o the public”™ means—
{a) a live performance presented to an sudience; or

(b) @ transmission to the public, other than a
broadcast, of the images or sounds or both, of a
work, performance or sound recording,

“computer program” means a s&l of instruchons
expressed in words, codes, schemes or in any other form,
which is capable, when incorporated m a medium that the
computer can read, or causing a computer o perform or
achieve a paricular task or result;

“copy” means a reproduction of work in any manner
or form and mcludes any sound, audio or visual recording
of a work and any permaneni or transient storage of a work
i any medium, by computer technology or any other
electronic means,

“copyright” means the exclusive property nghis
granted to the creator of an onginal work,

“copyright work™ means a work of any description in
which copyvnght subsists;

“educanional establishment™ means any  institubion
established or recognized under any law relating to
providing education or training,

“farr dealing”™ means the lawful use of copynght-

protected work for specific purposes, as permitted i this
Act, without the necessily of obtaining permission from the

nights holder, subject to the specified conditions;
“fixabon” means embodiment of a work or of the

represeniation thereof from which it can be perceived,

reproduced, or commumicated through a device;

“license” means a wiitten agreemeni, signed by or on
behall of an owner or prospective owner of copynght or
related nghts, which authorizes the licensee 1o exercise a
right that, under this Act, would otherwise be exercisable
by the owner of the copyright or related nghis;

“literary work” means, irrespective of literary quality,
any of the followmng, or works simular thereto and
includes—
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{a) novels, stones. and poetic works;

(b} plays, stage directions, film scenenes and

seripts,

{c) textbooks, treatises, histories, biographies, essays,

and articles;

(d) encyelopedias and dictionanes,

{e) letters, reports and memoranda,

(f) lectures, addresses and sermons,

() charts, graphs and tables,

(h) computer programs and software;

(1) tables and compilations of data,

(j) electromic literature, including works created in

digrtal formats, or

(k) databases;

“musical work”™ means a work mmmmg of music,
including any melody, harmony, rhyvthm, and lyrics,
irrespective of musical quality, and mecludes graphical
notations and works specifically composed for musical
accompaniment, vl does not melude any sound recording
or performance of the work

“owner of the copyright™ means the first owner, an
assignee or an exclusive licensee of the copynght;

"performance” means the representanon of a work or
expressions of folklore_by such action as dancing, playing,
reciting, singing, declaming or projecting to listeners by
any means whalsoever,

"performer” means an actor, singer, declaimer,
musician or other person who performs a literary, musical
work or a work of folklore and includes the conductor of
the performance of any such work and dancers and
instrumentalists,

“public display™ means the showing ol ongmnal or a
copy of a work—

{a) directly;

(b} by means of a film, shde, television image or
otherwise on screen,
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(c) through any other device or process;

(d} in the case of an audio-visual work, showing of
mdividual images consequennally a a place or
places where persons ouiside the normal circle of
a family and its closesi social acquamntances are or
can be present irrespective of whether they are or
can be present at the same place and ime or al
different places or times, where the work can be
displayed withoul communication (o the public;

“publication” means the distnbution of copies of a
work to the public;

“Public performance™ means—

{ajﬁ:rawri{mrihmmuldstua]wmtme
recitation, playing, dancing, acting or otherwise
performing the work, either directly or by means
of any device or process;

(b} for audio-visual work, the display of images in
sequence and the making of accompanying sounds
audible, either separately or in combination;

{¢) for a sound recording, making the sounds or ther
representations fixed in a phonogram awdible to
the public;

(d) for works of folklore, the performance io the
public through dance, plays, recitals, songs,
mmarmmmuﬂlmhmmb}-
any other means;

“re-broadcasting”™ means the simultaneous or deferred
kﬂldﬂumgmmarmwhnleh}mm
orgamsation of the broadcasts of another l:m:lm-tmg
oTganisation;

“related nghts”™ means the nghts adpacent to copyright
that protect the legal mterests of certain contributors to the
creation and dissemination of works, including—

(a) the nghis of performers in their performances;

(b} the nghts of producers of sound recordings in their

phonograms; and

(c) the nghis of broadcasting organizations m their
broadcasts,

¥
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“reproduction” means the making of ope or more
copies of a work in any matenal form and includes any
permaneni or temporary storage of such work in electronic
or any other form;

“re-transmission” means the ssmullanecus or defierred
transmission for the reception by the public by any means
of a broadcast by a third party other than the onginal
broadcaster organisation,

“rights holder™ means a person who engages in the
creation of a performance, and includes a singer, musician,
declaimer, and any other person whose performance is
embodied i a format such &s & ring back tune,

“sound recording” means any exclusively aural
fixation of the sounds of a performance or of other sounds,
or of a representation of sounds, regardless of the method
by which the sounds are fixed or the medium in which the
sounds are embodied but does not include a fixation of
sounds and images. such as the sound track of an audio-
visual work;

“technological protection measure™ means any deviee,
product or component mcorporated into a work thai
effectively prevents or inhibits the mfringement of any
copyright or related nghts:

“Tribunal™ means the Copyright Tribunal established
under the Kenva Industrial Property Authority Act, and

“work”™ means literary, musical, artistic, dramatic
work, audio visual work and sound recordings:

Provided that the visually impaired persons work shall
be limited to literary and artistic work whether published or
made available in any media

113. The objects of this Par 15 lo—

{a) provide strong and effective protection for
copyright works to stimulate creativity and
INOo vaLEH,

(b) ensure compliance with mtemanonal copynghi
treaties and conveniions o which Kenya 15 a
signatory,

(c) establish clear nghts and responsibilities for
copyright owners, users, and intermediaries;

Chxjocis of Part.
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{d) promote transparency and accountability in the

exercise and management of copyright; and

{e) balance the interesis of copynght owners with the

public’s right 1o access, use, and enjoy copyright
works.
A Subsistence, ownership and duration of copyright

114. (1) Copynght shall be a property right which
subsisis in accordance with this Act in ongmnal works of
the following descriptions—

(a) Inerary, musical, artistic works, dramatic works,

(b} audio-visual works, sound recordings, and

broadcasts; or

(c) the typographical arangement of pubhished

editions.

{2) Copyright shall not subsist in any work unless
has been independently created by the author and possesses
a minimum amount of creativity

(3} A work 15 not oniginal if—

(a) it is, or to the extent that it is, a copy of another

work; or

(b} ot infringes the copyright in, or (o the extent that it

nfiinges the copynight in, another work.

{4) The absence of registration or other formalities
shall not preclude the author from asserting their claim o
copyright.

115.(1) Copyright shall not subsist in a literary or
dramatic or musical work unless and until the work 15
recorded or i writing.

(2) For the purposes of subsectson (1), i shall be

immatenal whether the work 15 recorded by or with the
consent of the author

{3) Where a work is not recorded by the author, the
question whether copyright exists in the record, as distinct
from the work recorded, is not affected by anythmg in
subsection {1).

mevenkaiy for waie
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{4) The protection accorded by copynght shall be

granted awtomatically to the author upon the recording of

the copyright work in a material form
116. (1) The owner of the copyright in a work has the ﬂm#-
exclusive right to do the following acts in Kenya—

(a) the reproduction in any material form of the
ongmnal work;

{b) the translation or adaptation of the work,

{c) the distnbution to the public of the work by way
of sale, rental or lease;

{d) hire, loan, imporiation or similar arrangement,

{e) the communication to the public of the whole
work or a substantial pari thereof, esther in its
onginal form or i any [orm recognizably denved
from the onginal,

(Fy the making available of the whole work or a
substantial part thereof, either in s onginal form
or in any form recognizably derived from the
onginal, and

{(z) the broadcasting of the whole work or a
substantial part thereof, esther in s onginal form
or in any form recognizably derived from the
anginal

{2) In relation to an architectural work, copyright
includes the exclusive right to control the construction of
any building which replicates the whole or a substantial
part of the original work or any recognizably derived form

(3) Despite subsection (2), the copyright shall not

extend to control over the reconstruction of a bullding in
the onginal style of the copyrighted architectural work.

{4) The exclusive nights conferred by this section are

subject 1o hmitations as provided in this Act.

117. Copyvright shall not subsist in a work unless the Ouiifiation for
following qualification under this Act are satisfied as “*""
regards 10—

(a) the author,

(b) the country in which the work was first published;
and
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the broadcast was made.

118. (1) A work shall qualify for copynght protection
if the author was at the material time—
(2} a Kenyan citizen,
{b) an individual domciled or resident in Kenya,
(c) a body mcorporated under the laws of Kenya,
(d)a cimizen or subject of a prescribed foreign
country, or
(e} a body mcorporated under the law of a prescribed
foreign country
{2) Where a work of joint authorship qualifies for
copyright under this section alone, only those authors who
sahsfy the requirements of subsaction (1) shall be taken

into account for the purposes of the application o that
work of the provisions of this Act which relates 10—

(a) the first ownership of copyright;
(b) the durstion of copyngh in Inerary, dramatic,
musical, or artistic works; and
(c) acts permitied on assumplions as 10 expiry of
copyright or death of the author in relation 1o
anonymous or pseadonyvmous works,
119. (1) Every ng:hFl: work, m:ltdmg broadcasts,
shall be conferred with copynght under the following
conditions—

(a) in the case of Inerary, musical, dramatic, artistic,
or audio-visual works, if the work s first
published in Kenya or a country that 1s a signatory
o a treaty offering copyright and related nghts
protection to which Kenya is also a party;

{b) in the case of sound recordings, 1If the recording 1=
made or firsi pubhished in Kenya or a country thai
15 & signatory to a treaty offering copynght and
related rights protection to which Kenya s also a
party; or

{(c) in the case of broadcasts, if the transmission 15
made from transmutters located within Kenya
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{2) If the work is first published in a Berne Convention
country and 15 not simultaneously published elsewhere, the
country of ongin shall be such Berme Convenlion country.

(3) If the work is first published simultaneously in two
or more countries only one of which is a Beme Convention
country, the couniry of origin shall be the Beme
Convention country.

{4) If the work is first published simulianeously in two
or more couniries of which the two or more countries are
Berne Convention couwntnes, then—

(a) il Kenva 15 one of those countnes, the country of

origin 15 Kenva; and

(b) 1if Kenya is nol one of those countries, the country

of ongin 15 the Beme Convention country which
granis the shorter or shortest penod of copyright
protection.

120, (1) The author of a work shall be the [irst owner
of any copyright in the work, subject to this section.

(2) Where a work 15 made by an emploves in the
course of their employment, their employer shall be the
first owner of any copyright in the work subject to any
agreement to the contrary.

(3) If without such commission. a work is created
during the course of the employment of the author under a
contract of service, the copyrnight shall be deemed to be
mfuwdtnﬂmpumnmﬁ:mrrmiuhmdﬂuwnﬂqw
the emplover of the author, unless an agreement between
the parties exists that lumits or excludes this transfer

12L (1) The duration of copyright for works eligible

for copyright protection shall be as follows—

(a) for Inerary, musical, dramatic, or artistic works,
excluding photographs. copyright shall subsist for
fifty years following the end of the calendar year
in which the author dies;

(b) for audio-visual works and photographs, copynght
shall subsist for fifty vears from the end of the
calendar vear in which the work was created, firsi
made available 1o the public, or first published,
whichever is the latest,

Finl erwiship o
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{c) for sound recordings, copyright shall subsist for
fifty years following the end of the calendar year
n which the recording was made;

(d) for broadcasts, copvright shall subsist for Gfty
years following the end of the calendar vear m
whach the broadcast took place; and

{e) for anonymous or pseudonymous literary, musical,
dramatic, or aruistic works, copynght shall subsist
for fifty vears from the end of the calendar vear n
which the work was first published.

{2) If the wdentily of the author becomes known within
this period, the duration of copyright shall be calculated
under subsaction (1 la).

(3) In the case of a work of joimt authorship,
references in this section to the death of the author shall be
construed as references to the death of the lasi surviving
author, and the term of copynght protection shall be
calculated according to subsection {1){a) based on the vear
in which the last of the authors dies.

122 (1) Where the country of ongin of the work 15 not
Kenya and the author of the wark is not a Kenyan national,
hdwﬂmofm;mmglﬂuﬂmm\ﬂmhﬂwmrtm
entitled in the country of origin, provided that does nod
m?::dﬂupuind which would apply under subsections (2)
o

{2) If a work s computer-generated, subsection (1)
shall not applv and copyright shall expire at the end of the
penod of Gfty vears from the end of the calendar vear in
which the work was made.

(3) The provisions of this section shall be adapled as
follows in relatbion (o a work of jonl suthorship or a work
of co-authorship, the reference to the death of the author
shall be construed—

(a) if the identity of all the authors is known, as a
reference to the death of the last of them (o die;
and

(b) if the identity of one or more of the authors is
known and the identity of one or more others is
nol known, as a reference to the death of the
last author whose identity is known,
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or engaged by the Government under a contract of service,
a contract of apprenticeship or a contract for services—

(a) the work qualifies for copyright; and

{(b) the Government shall be the first owner of any
copyright in the work.

(2) Governmeni copyright shall expire —

{a) in the case of a typographical arrangemeni of a
published edition, ai the end of the penod of
twenty-five years from the end of the calendar
year in which the work is made; or

{b) in the case of any other work, at the end of the
period of 50 yvears from the end of the calendar
year in which the work is made.

{3) In the case of a work of joint authorship where
one or more, but not all, of the authors are persons
employed or engaged by the Government under a coniract
of service, a contract of apprenticeship or a contract for
services, this section shall apply only in relation 1o those
authors and the copynight exmsting by viriue of their
contribution to the work.

(4) Subsection (1) shall apply subject to any
agresment 1o the contrary.

124. (1) Where an onginal literary, dramatic, musical
or artistic work—

{a) is made by an officer or employee of or is
published by, an international organization 1o
which this section applies; and

(b) does not qualify for copynght protection under
qualification by reference (o author or
quahfication by reference 1o country of [irst
publication,

copynght shall subsist in the work by viriue of this section
and the organization shall be the first owner of that
copyrght

(2) Copynght of which an intemational organisation
15 first owner by virlue of this section shall continue to

wirla
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subsist uunl the end of the period of filly vears from the

end of the calendar vear in which the work was made or
smﬂihmupﬂmdasmhﬂﬁ:rdwpmwunfmnplymn
with the intemational obhgations of Kenya

125. The following shall not be eligible for copyright :'":““‘!';l‘"
protection— it

(a) an idea, procedure, system, method of operation,
concept, principle, discovery or mere data or
things of sumilar nature;

{b) an enactment mcluding an  Act,  stalutory
mstruments or other law made by a legislature or
other authonsed body

(c) a decree, order or other decision by a court or any
organ for the admmistration of justice;

{d) a report made by a committee or COMMUSSION
appointed by Government or any agency of
Govemment,

(&) news of the day namely reports of fresh avents or
cuwrent information by the media whether
published in a writien form, broadcast, intemet or
communcaied to the public by any other means;

() political speeches; and

{(g) the MNational Anthem, emblems, fags and
symbols, national symbols and emblems of Kenya

and other sovereign countries.
126. (1) The following works shall belong to the "'"Iﬂ*.""l"'"‘
public domain—

{a) works whose terns of protection have expired.

{(b) works m respect of which authors have renounced
their nghts; and

(c) foreign works which do not enjoy protection in
Kenya

(2) For the purposes of subsection (1 )}(b), renunciation
by an author or their successor in title of ther rights shall
be in writing and made public but any such remumciation
shall not be contrary 10 any previous contractual obligation
relating to the work.
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(3) A work which has fallen inio the public domam
may be used withoul amy restnciion

127. (1) The Authority shall establish and maintain h-&-fﬂ_h
the National Rights Registry of works protected under this "™
Act,

{2} A work eligible for copyright may be entered in
the register upon application by the author, owner,
assignee, or hcensee of the work.

(3) The Nanonal Rights Regmstry shall fulfil the
following purposes—

(a) record and register the right holders and their

works;

(b) authenticate ownership of copyright and related

rights;

{c) make available data of registered copynght works;
{d) serve as a basis for deterruning eligibility for
statutory damages provided under this Act; and
(e} [ullil any other purpose as determined by the

Authorty.

{4) Where a copynight work 15 used as security, the
interest may be registered in the Regstry for the duration
of the undischarged security

B Acts permitted in relation to copyright works

128. (1) The provisions of this Part specify acts which imrdcory
may be done n relation to copyright works despite the
subsistance of copyright

{2) These acts relate only 1o the question of
infringement of copyright and do not affect any other right
or obligation resincting the doing of any of the specified
BCIS,

(3) Where it is provided by this Parl that an act does
nol infringe copyright, or may be done without infringing
copynight, and no particular description of copyright work
is mentioned, the act in question does not infringe the
copynight in a work of any description.

(4) To the extent that a term of a contract purpors o
prevent or restncl the domng of any act which, by virtue of
this section, would not infringe copyright, thal term shall



129. The exclusive rights conferred by copynight shall
not extend to control over uses such as mdicated below,
provided the author s acknowledged —

(a) fair dealing for purposes including research,
private use, cnticism, review, commeniary,
education, teaching, scholarship, facilitating
access to works for persons with disabilities or the
reporting of current évenls;

(b} the use of the work in creating parody, pastiche or
caricature,

(c} quotations from the work, provided that the exteni
of quotation 15 compatible with fair practice,

(d) use of work in judicial proceedings or the
reporting of such proceedings.

{e) reproduction and distnbution of copies or the
inclusion in an audio-visual work or broadcast, of
an artistic work situated in a place where it can be
viewed by the public;

(I incidental inchusion of a copynght work n an
artistic work, sound recording, audio visual work
or broadcast, and

{g) public reading or recitation or broadcast by one
person of any reasonable extract from a published
linerary work.

130, Copyright in a work, other than a compuier
program or a database, shall nod be infringed by the making
of a lemporary copy which is transient or incidental, which
is an iniegral and essential part of a technological process
and the sole purpose of which is to enable—

(a) a ransnussion of the work in a network between

third parties by an intermediary, or

(b) a lawful use of the work and which has no
independent economac significance.

131 (1) The making of a copy of a work, other than &
computer program, by an individual does not infringe
copynight in the work provided that the copy is—

{a} a copy of the individual's own copy of the work,

or a personal copy of the work made by the

Permitiod achs m
jgeneral.
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mdividual;
(b) made for the individual’s private use, and
{c) made for ends which are nerther directly nor
mdirectly commercial
(2} In this section “the ndividual's own copy™ is a
copy which—
{a) has been lawfully acquired by the individual on a
permanent basis,

{b) is not an infringing copy; and
{c) has not been made under any provision of this Pan
which permits the making of a copy without
mifinging copynght
(3} In subsection {1 Kb} “private use” includes privaie
use facilitated by the making of a copy—

(a) as a backup copy,
(b) for the purposes of format-shifting; or

{c) for the purposes of storage, mcluding m an
electronic slorage area accessed by means of the
intermned or similar means which is accessible
only by the mdividual and the person
responsible for the storage area

{4) To the extent that a term of a contract purports to

prevent or restrict the making of a copy which, by virtue of
this section, would not infringe copyright, that term is
unenforceabla

132, (1) Fair dealing with a work for the purposes of
private study shall not infringe any copynight in the work.

(2) Fair dealing with a work for the purposes of
research for a non-commercial purpose shall not infringe
any copyright in the work provided that it is accompanied
by a sufficient acknowledgement.

(3) No acknowledgement shall be required in
connection with fur dealing for the purposes mentioned in
subsection (2) where thizs would be impossible for reasons
of practicality or otherwise.

{4) Copying by a person other than the researcher or

Rescarch and
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student themself 15 not fair dealing if—

(a) in the case of a libranan, or a person acting on
behalf of a librarian, that person makes more than
one copy of any single published work: or

(b) i any other case the person domng the
knows or has reason to believe that it will result in
copies of substantially the same matenal being
provided 1o more than one person al substantially
the same f(ime and for substantislly the same

PrUFproSe.
133 (1) The making of a copy of a work by a person
who has lawful access o the work does not infringe
copyright m the work provided that—

(a) the copy is made in order that a person who has
lawful access 1o the work may carry out a
computational anatysis of anything recorded in the
work for the sole purpose of research for a non-
commercial purpose; and

(b) the copy 15 accompamed by a sullicien
acknowledgement, unless this would be
impossible for reasons of practicality or otherwise.

{2) Where a copy of a work has been made under this
section, copyright in the work is infringed if the copy is
used for any purpose other than that mentioned in
subsection (1) {a), except where the use s authonsed by the
copynight owner,

(3) If a copy made under this section is subsequently

with—

{a) it s 1o be treated as an infringing copy for the

purposes of that dealing, and

(b) if that dealing infringes copyright, it i to be
treated as an infrmging copy for all subsequent
purposes.

134. (1) Fair dealing with a work for the purpose of
criticism or review, of that or another work or of a
performance of a work, shall not mfringe any copyrighi in
the work provided that—

1359
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fa)it 15 accompanied by a sufficient
acknowledgement, wunless this would be
:er::gnmiblu for reasons of practicality or otherwise;

(b) the work has been made available to the public.

{2) Copyright in a work is not infringed by the use of
a quotation from the work, whether for criticism or review
or otherwise, provided that—

(a) the work has been made available to the public;

(b) the use of the quotation is fmr dealing with the

(c) the extent of the quotation 15 no more than 15
required by the specific purpose for which it is
used; and

(d) the quotation is accompamed by a sufficient
acknowledgement, unless this would be
impossible for reasons of pracuicality or otherwise.

(3) For the purposes of this section, a work is
available to the public i it has been made available by any
means, including—

(a) the issue of comes to the public;

(b) making the work avalable by means of an

electronic retrieval system,

{c) the rental or lending of copies of the work to the
public;

(d) the performance, exhibition, playing or showing of
the work in public; or

(e} the communication to the public of the work, but
in determining generally for the purposes of those
subsections whether a work has been made
available to the public no account shall be taken of
any unauthonsed act.

(4) Fair dealing with a work, other than a photograph,
for the purpose of reporiing curreni events shall not
infringe any copyright in the work provided that it is
accompanied by a sufficient acknowledgement.

(5) No ascknowledgement shall be required in
connection with the reporting of current evenis by means of
a sound recording, film or broadcast where this would be

e TR S e — e
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impossible for reasons of practicality or otherwise.

135. (1) Copynight in a work shall not be mfrmged ‘lesdeml
by —

(a) s mcidental mclusion in an artistic work, sound

recording, film or broadcast; or

(b) the issue to the public of copies, or the playing,

showing or communication to the public, of
anything whose making was, by wvirtue of
subsection (1), not an mfrngement of the
copynght

(2} A musical work, words spoken or sung wath
music, or 50 much of a sound recording or broadcast as
inclodes a musical work or such words, shall not be
regarded as incidentally included in another work if it is
deliberately included.

136. (1) Copyright i a work of any description shall
not be infringed by the following acts by a library in
relation 1o a book—

(a) lending the book; or

{b) in refation to an audio-book or e-book, copying or

issuing a copy of the book as an act incidental 1o
lending it.

(2) Copyright in a work shall not be infringed by a
library, an archive, a museum or an eduocational
establishment communicaiing the work o the public or
making it available to the public by means of a dedicated
termunal on its premises, 1f the conditions in subsection (3)
are mef

{3) For purposes of subsection (2), the work or a copy
of the work musi be—

{a) lawfully acquired by the institution; and

(b) communicated or made available to mdividual

members of the public for the purposes of research
or private study.

(4) The institubrons under subsection (2) shall be
permitted to undertake the following acts, provided that the
acls are m the public interest and no revenue is derived
therefrom-—

1d1
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{(a) reproduce a work,

{b) make copies of a book, whech includes pamphlets,
sheet music, maps, charts, or plans, under the
direction of
(1) person i charge of a public library, for the use
of the library; or

(i) archives, for purposes of archiving and
preservalion when such works are npol
available in Kenya,

(c) replace a copy of a work m the collection of a
public library or archives, by making a copy if the
onginal 15 damaged, deteniorating, lost, stolen,
fragile, or in an obsolete storage format and a
replacement copy cannot be obtained in Kenya at
a regsonable price,

{d) make copies of the works in the collections of a
library or archives as reasonably necessary for
preservaiion and security,

137.(1) The inclusion of a short passage fom a
published literary or dramatic work in a collection which is
intended for use in educational establishments and the
mclusion 15 accompanied by a sufficient acknowledgement.

(2) References in this section 1o the use of a work in
an educational establishment are to any wse [or the
educational purposes of such an establishment.

{3) The performance of a literary, dramatic or musical
work before an audience consisting of teachers and pupils
at an educational establishment and other persons directly
connected with the activities of the establishment—

(a) by a teacher or pupil in the course of the activities
of the establishment; or

(b) ®t the establishment by any person for the
puposes of mnstruction, is not a public
performance for the purposes of infringement of
copyright

(4) The playing or showmng of a sound recording, film

or broadcast before such an audience al an educational
gstablishment for the purposes of instruction s notl a
playing or showing of the work in public for the purposes

Anthaiogsos for
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of mﬁ-u-ugmm of copynght, provided that—
() the educational purposes are non-commercial, and

{b) the recording or copy 18 accompamied by a
sufficient acknowledgement, unless this would be
mmpossible for reasons of practicality or otherwise.

138. (1) The exclusive nights conferred by copynght
shall not extend to the following activities conducted by
educational institutions —

(a) the inclusion in a collection of Iterary or musical

works from the work in question if the collection
15 designed for use in an educational mstitutional
and includes an acknowledgement of the work’s
title and autharship,

(b) the reproduction of published articles, other shon
works, or short extracts of works for teaching
purposes i educational mstilutions that do not
serve direct or indirect commercial gain,

{c) commumcation, broadcasting. or making a work
avazlable to a defined community of learners or
researchers, intended for research or systematic
instructional activities,

{d) the reproduction of a broadcast and the use of that
reproduction in an educational institution for the
systematic instructional activities,

(e) the making avalable of copyright works for
msiruction and educational purposes for online
learming i computer networks, with access to the
works limited to enrolled students and their
eachers.

(2} Despie the provisions in subsection (1), of a
hecensed collective management  orgamzation  for
reprographic nghts éxists, a reprographic hcense must be
obtained for any use bevond the uses authorized by this
gection.

139, (1) The copving of extracts of a relevant work
by or on behalf of an educational establishment does not
nfringe copyright in the work, provided thai—

{a) the copy 15 made for the purposes of instruction

Ceneral eaclzasn
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for a non-commercial purpose; and

(b) the copy is accompamied by a sufficient
acknowledgement, wunless this would be
impossible for reasons of practicality or otherwise.

(2} Copynght is not infringed where a copy of an
extract made under subsection (1) s commumcated by or
on behall of the educational establishment to 1ts pupils or
stall for the purposes of instruction for a non-commercial

PUrPOSE.

(3) Subsection (2) only apphes to a communication
received outside the premises of the establishment if that
commumnication 15 made by means of a secure electronic
network accessible only by the establishment’s pupils and
staff

(4) Acts which would otherwise be permuitted by this
section are nol permulted if. or to the extent that, hicenses
are available authonsing the acts in question and the
educational establishment responsible for those acts knew
or ought to have been aware of that fact.

{5) The terms of a license granted to an educational
establishment authonzing acts permitied by this section are
of no effect so far as they purpor to restrict the proponiion
of a work which may be copied, whether on payment or
free of charge, to less than that which would be permitted
by this section

{6) Ifa copy made under this section 15 subsequently
dealt with—

{a) u shall be weated as an infinging copy for the

purposes of that dealing, and

{(b) if that deahng mnfringes copynght, it shall be
tremed as an infringing copy for all subsequemt
purposes.

140. (1) Fair dealing with a work for the sole purpose
of illustration for mstruction does not infringe copyright in
the work provided that the dealing is—

(a} for a non-commercial purpose.
(b) by a person giving or receiving instruclion or
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preparing for giving or receiving instruction; and
{c) accompanied by a sufficient acknowledgement,
unless this would be impossible for reasons of
practicality or otherwise
(2) For the purposes of subsection (1). “giving or
recerving instruction” incledes setfing  examunation
questions, communicating the gquestions to pupils and
answernng the questions.

141 (1) It 15 not an infringement of copynght for a
lawifiul user of a copy of a computer program io —

(a) make any back up copy of i which it & necessary
for him to have for the purposes of them lawful
use,

{b) copies of the program to the extent necessary lo
COTect ermors,

(c) make a back-up copv for safeguarding the
program,

{d) test the program 0 assess s suiability for the
use, or

{e) for any other purpose not prohubited under amy
license or agreement permutting the use the
program

{2) The nght holder’s authonzation 15 not required for
decompiling the program or converimng il mto a different
programming language, code, or notahion for the purpose
of obtaining information necessary for interoperabality with
other programs.

(3) Any copies made under this section shall be used
only for the purpose for which 1 was made and musi be
destroved when the person's possession of the computer
program ceases to be lawful

{(4) It is not an infringement of copynight for a lawful
user of a copy of a computer program to observe, study or
test the functioning of the program in order to determine
the weas and principles which underlie any element of the
p Ihudmmwhﬂtpuﬁ:mmmynfﬂwmni
:1\1!.£| running, iransmitting or storing the
pmgnmwhldlh: mn’tuladl.ﬂdu

142, Motwithstanding the exclusive nghis conferred
by copyright, such nghts shall not include the nght to
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control—

(a) the reproduction of a work by a broadcasting
station or under its direction or control, where—
(i) swech reproduction or copes thereol are

miended solely for broadcasi by the said
broadeasting station;

(1) the broadcasting station has obtamed
authorization from the copyright owner of the
work,

(1i) the reproduction or copies are destroved
within a period of six calendar months
following the making of the reproduction or
such longer period as may be mutually
agreed upon between the broadcasting
authority and the copyright owner, and

{(1v) despite subparagraph (iii), a reproduction
which is of an exceptional documentary
characier may be preserved in the archives of
the broadcasting station, bui shall not be used
for broadcasting or for any other purpose
without the consent of the copyright owner,

(b) the broadcasting of literary, musical, or antistic
works or audio-visual works, which are
lawfully accessible to the public, provided that—
(i) no licensing body 15 involved, and
(1) the owner of the broadcasting right receives

fair compensation, which shall be determined
by the Tribunal in the absence of an agreement
between the parties,

143.(1) It shall not constitule an infringement of
copyright for a beneficiary person, an authorized
entity, or amy person acting on behalf of a
beneficiary person to—

(a) make, imporl, distribute, or share accessible
format copies; or

(b} circumvent any technological prolection measures:

Provided that such actions are undertaken in accordance
with the terms and conditions prescribed under the

Fxcoptions ami
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Regulations.
{2) Copees or sound recordings to which this section
applies shall—
{a) be distributed to beneficiary persons or authoried
enlilies;
() bear a notuce that any further disinbution shall be

limited 1o beneficiary persons or authonzed
enlities; and

(c) include a copyright notice identifying the
copyright owner and the date of the ongmnal
publication.

144, (1) Where a record of spoken words is made, in

wriling or otherwise, for the purpose of—

(a) reporting current events, or

(b} communicating to the public, the whole or part of
the work, i1 is nol an infringement of any
copyright mn the words as a literary work to use the
record or matenal taken from i (or o copy the
record, or any such material, and use the copy) for
that purpose, provided the following conditions
are et

(2) The conditions are thai—

{a) the record is a direct record of the spoken words
and s not taken from a previous record or from a

broadcast,

(b} the making of the record was not prohibited by the
speaker and, where copynght already subsisted
the work, did not infringe copyright;

{c) the use made of the record or material taken from
it 15 not of a kind prohibited by or on behalf of the
speaker or copyright owner before the record was
made, and

{d) the use & by or with the authorty of a person who
is lawfully in possession ol the record.

145. (1) Where matenal s open o public inspection

pursuant (0 8 statulory requirement, oF 1S on a statulory
register, any copyright in the matenal as a literary work 15
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not infringed by the copying of so much of the material as
contams factual mformation of any description, by or with
the authorsty of the appropriate person, for a purpose which
does not involve the issuing of copies to the public.

(2) Where material s open 1o public nspection
pursuani o a statutory requirement, copynight m the
material 15 not infringed by an act to which subsection (4)
applies provided that—

(a) the act 15 done by or with the authority of the

appropriate person

(b} the purpose of the act s—

(i) to enable the material to be inspected a1 a more
convenient time or place; or

(1) o otherwise facilnate the exercise of any right
for the purpose of which the statutory
requirement i imposad, and

{c) in the case of the act specified in subsection 4) (c),

the material is nol commercially available 1o the
public by or with the authority of the copyright
owner

(3) Where matenal which contmns information about
matters of general scientific, technical, commercial or
mmcwmumameﬂmﬂmmnmln
public mq.*-mmn pursuani o a stalufory requirement,
copynight in the material is not infringed by an act to which
subsection (4) applies provided that—

(a) the act s done by or with the authonty of the

appropriate person,

(b) the purpose of the act & to disseminate that

{c) i the case of the act specified in subsection (4)(c),

the matenal 15 not commercially available to the
public by or with the authority of the copyrighi
OAWTIET

(4) This subsection apphes to any of the following
acls—

(a) copying the material,




(b) issuing copies of the material 10 the public, and

{c) making the matenal or a copy of the material
available to the public by electromic transmussion
in such a way thal members of the public may
access it from a place and at & ume ndividually
chosen by them

146.(1) Where the doing of a particular act is
specifically authorised by an Act of Parliament, the domng
of that act does nol infringe copyright.

(1) Subsection (1) apphes in relation to an enactment
contained in legislation as it applies in relation to an Act of
Parliament

(3) Mothing in this section shall be construed as
excluding any defence of siatutory authonty otherwise
available under or by virtue of any enactment.

€ Related rights

147.(1) Where the owner of the copyright m any
literary, musical, dramatic or arustic work authorizes a
person to incorporate the work in audio-visual works, and a
broadeasting authonty broadcasts such audio-visual works,
unless there is express agreement to the contrary, such
broadcasi shall be deemed as authonzed by the copyright
OWTIET.

{2) Despite subsection (1), where a broadcasting
authorily broadcasts audio-visual works incorporating
musical work, the owner of the nght 1o broadcast the
musical work shall, subject 1o the provisions of this Act, be
entitled to receive far compensation from the broadcasting
authority

148. (1) The copynght in sound recordings shall
confer upon the owner the exclusive right to control withi
Kenya the followmg acts in respect of the sound recording
the—

(a) the direct or indirect reproduction in any manner
or form;,

(b) the distribution to the public of copies by way of
sale, rental, lease, hire, loan or any similar
arrangements;

(c) the making avalable of the sound recording i
whole or in part either i its ongmal form or in

i of



1410

The Keryer Infellectual Property Bill, 2006

any form recognizably derived from the original,
{(d) the importation mio Kenya of copies of the sound
recording; or
(e) the communication to the pubhic or the
broadcasting of the sound recording, in whole or
in part, whether i ns onginal form or in any form
recognizably denived from the original

(2) Notwithsianding subsection (1), the nghts of an
owner of copynight n a sound recording shall not be
infringed by the making of a single copy of the recording
for personal and private use, subject to the nght of the
owner 1o récérve fair compensation,

(3) The compensation payable shall be by way of a
rovalty levied on audio recording equipment and media
suitable for recording, payable ai the poimi of first
manufacture or entry into Kenva by the manufacturer or
importer thereol

(4) Any person who, with commercial mnient, makes
avaulable any audio recording equipment for the purpose of
enabling another person 1o make single copies of & sound
recording for parsonal or pnivale use, without the payment
of the royalty referred to in this section, commils an
offence and shall be liable, upon conviction, to 4 fine nol
exceeding two hundred thousand shillings, or 1o
Lﬂn'l;rnsmnﬂh' for a term not exceeding four vears, or to

|

149. (1) Copyright n a broadcast shall confer upon
the owner the exclusive nght within Kenya to control the
following acts in relation to the broadcast—

(a) the fixation of the whole or a substantmal part of
the broadcast;

{(b) the rebroadcastmg of the whole or a substannal
pari of the broadcast,

(c) the commumnication to the public of the whole or a
substantial part of a tebevision broadcast, weather
in s onginal form or in any form recogmzably
denved from the origmnal;

(d) the retransmussion of the broadcast over any

Miatgr of
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network;

{e) the decryption in any way or form any encrypted
broadcast, or

(f) any adaptation or modification of the broadcast,
mcluding addition of commentanes, or any
unauthorieed use of the broadcast or pre-broadcast
signal  intended for reception by another
broadcaster.

(2) The copynght in a television broadcasi shall

further include the rght to comtrol the taking of still
photographs from the broadcast

{3) The acts controlled under subsection (1) shall be

subject to the general exceplions on the provisions
regarding educational institutions outlined in this Act

150.(1) A rmer shall have the exclusive right 1o Mt of

carry oul any of the following acts —

(a) publicly perform their work.

{b) broadcast his performance, unless the broadcast is
made from an authorised fixation of the
performance,

(c) communicate ther performance to the public,
unless the commumication s made from an
authorized fixation or broadcast of the
performance,

{d) fix an unfixed performance;

{e) reproduce a fixabon of the performance in cases
where the mimal fixaton was made without the
performer's authonzation or the reproduction s
made for purposes different from those onginally
authonzed by the performer;

{f) rent the ongmal and copies of their fxed
performances 10 the public for commercial
purposes,

(g) distribute to the public a fixaton of their
performance or copies thereof, and

(h) make thewr fixed performance available to the
public, by wire or wireless means, in a way that
allows individual public access from a chosen



place or time.

(2) Unless there 1s a contractual agreemeni stating
otherwise, the following principles apply—

(a) the authorization to broadcast does not imply an
authorization 1o license other organizations to
broadcast the performance;

(b) the authorization to broadcast does not imply an
authonization 1o fix the performance; and

(c) the authorization to both broadcast and fix the
performance does not imply an authorzation o
reproduce the fxation

{(3) A performer or a duly appomied representative can
provide binding authorization under this section in writing.

(4) Any authonzanon provided by a performer
claiming to retam relevant nghis, or by someone claiming
to be a duly appointed represemtative, 15 congidered valid

(5) The nghts of the rmer under this section shall
last for fifty vears after end of the year in which the
performance was fixed.

(6) The performer shall, during thewr lifenme, n
relation to hve pﬂﬁn'l:mnnu or performances El:mu.'l in
phonograms, have the nght independently of
economic nights, to—

{(a) be acknowledged as the performer of ther
performance and to object w anv distortion,
mulilation, or modification of the performance
that is detrimental to their reputation, and

(b) prevent or seek relief from any distortion,
mutilation, or other modification, or any other
derogatory action redated Lo their work, that could
or does harm their honor or reputation.

{7) The nghts of an owner of a copyright i a fixation
of their performance are nol mfringed by the making of a
single copy of the performance for the personal and private
use of the person making the copy.

(8) In respect of such use, the owner of a related nght
in the performance shall hﬂ\*:th:l'ighllnrnm'm fair
compensation in form of a royaliy levied on audio-visual
recording equipment or audio-visual blank media suitable
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For rmrdmg and other media intended for m:unimg,

{#) The compensation shall beé payable a1 the point of
first manufacture or entry m Kenya by the manufactures or
importer of such equipment or media

151. (1) A performer shall have the un-waivable and
untransferable rights to receive equitable remuneration or
rovalties in respect of any broadcast, communication Lo the
public, rental or making available to the public of their
performance fixed in an audio-visual fixation

{2) Despite subsection (1), a performer may authonze
a collective management organisation to coflect and
enforce on their behalf

(3) The nght is, however, (ransmussible by
testamentary disposition or by operation of law &s personal
or moveable property and o may be assigned or further
transmitted by any person into whose hands il passes.

{4) The amoumt pavable by way ol equiable
remuneration 15 as agreed by or on behall of the persons by
and to whom it is pavable.

(3) In defaul of agreement as Lo the amount payable
by way of equiable remuneration, the person by or fo
whom it is pavable may apply (o the Tnbunal to determine
the amount payable.

(6) A person o or by whom equitable remuneration 15
payable may also apply to the Tribunal-—

{a) to vary any agreemeni as (o the amouni payable;

or

{b) to vary any previous determunation of the Tribunal

&5 10 thal matter,

(7) Except with the special leave of the Tnbunal, no
such application may be made within twelve months from
the date of a previous determination.

(8) The nght to an equitable remuneration under this
Section shall subsist from the date of publication of the
audiovisual performance wuntil the end of the fiflieth
calendar year following the vear of publhication, provided
that the audiovisual work or performance 1= stll protected
under the Act.

(%) The remuneration shall be managed through the

fimgle cgparabdc
romunarstion fe
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152.(1) The following provisions have effect with
respect (o the duration of the nghts confierred by this part.

(2) The nghis conferred by in relabon 10 a
performance expire—

(a) at the end of the penod of fifty yvears from the end
of the calendar year in which the performance
takes place; or

(b} if during that period a recording of the
performance, other than a sound recording, is
released, fifty years from the end of the calendar
year in which it is released; or

{c) il dunng that period & sound recording of the
performance is released, fifty years from the end
of the calendar vear in which it is released, subject
as follows.

(3} For the purposes of subsection (2) a recording is
“released” when it is first published, played or shown in
public or communicated 1o the public, but in determining
whether a recording has been released no account shall be
taken of any unauthorzed act

{4) Where a performer 5 not a national of Kenya the
duration of the nghts conferred by this Chapter in relation
to his performance is that to which the performance is
entitled m the country of which he is a national, provided
that does not exceed the period which would apply under
subsections (2) and (3).

15k (1) The nghts of an owner of the copynght or
related nghts® holders are not mfninged by the making of a
single copy of the work or recording for the personal and
private use of the person making the copy

{2} In respect of such use, the owner of copyright and
related rights shall have the nght to receive fair
compensation consisting of levies on devices and media
suitable or intended for copying, payable al the point of
first sale m Kenya by the manufacturer or importer of such
equipment or media

(3) The private copying remuneration levy shall be
determined by the Awuthomty through a notice in the

Douarmiscen off
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(4) The Authonty shall designate an entitv o be
responsible for collecting the levies.

(5) The Authonty shall determune and publish the
appropnate share of the privale copying remuneration
applicable to the respective nghis holders and the
Authority

(6) All owners of copyright and related nghts shall be
eligible o a share of the proceads of Private Copyving
Remuneration.

(7) The Authority shall utilize the proceeds received
under subsection (3) 1o suppor—

{a) building capacity of righis holders, rasing public
awareness, advocacy, and enforcement; and

{b) nght holders in the relevant sector with granis to
enable them (o create and commercialize their

works

(%) The authority shall release funds due to the right
holders from the account s&f up under Section 56(4) only
upon receiving a list of mtended beneficianes from the
Collective Management Organization

0. Moral rights

154, Irrespective of the author's economic rights and
despite the transfer of such rights, the author shall have the
inalienable right 10—

{a) claim the authorship of the work,

{b) object w0 any distortion, mutlation or other

modification of or other derogatory action in
relation to the work that would be detrimental o
their honor or reputation; and

(c) elect 1o use a pseudonym OF NEMAIN ANONY TS,

155. (1) A person does not infringe the nght conferred
by right to be identified as author or director by doing any
of the acts mentioned in that section unless the nght has
been asserted in accordance with the following provisions
50 a8 to bind him in relation to that act

{2) The nght may be asserted generally, or m relation

1415
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to any specified act or description of acts—

{a}mmmlgnmdmpyr@lmuumrt,h
mncluding in  the instrument effecting the
assignment a statement that the awthor or director
asserts in relabon to that work his right o be
identified; or

{b) by mstrument m writing signed by the author ar
director

{3) The nght may also be asserted in relation (o the
public exhibition of an artistic work—

:n}hymmnsﬂmﬂmﬂmnmhurnrwuﬁm
owner of copyright parts with possession of the
ongnal, or of a copy made by him or under his
direction or control, the author is identified on the
original or copy, or on a frame, mount or other
thing to which it 15 anached, or

(b} by ncluding in a hicense by which the author or
other first owner of copyright authorises the
making of copies of the work a sialement signed
by or on behalf of the person granting the license
that the author asserts his nght to be identified m
the eveni of the public exhibition of a copy made
m pursuance of the license.

(4) The persons bound by an assertion of the right

under subsection {2) or (3) are—

(a) in the case of an assertion under subsection (2){a),
the assignes and anyone claiming through him,
whether or not he has notice of the assertion,

{b) in the case of an assertion under subsection (2)(b),
anyone 1o whosa notice the assertion is brought;
{c) m the case of an assertion under subsection (3)a),
anyone inlo whose hands that original or copy
comes, whether or not the identification 15 still

present or visible,

{d) in the case of an assertion under subsection (3 b)),
the hicensee and anvone into whose hands a copy
made in pursuance of the license comes, whether
of nol he has notice of the assénion.

156. (1) The author of a copyright work has the right  Riske o sectio

in the circumstances mentioned in this section nol to have ‘T“T...!'.'L..;m
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hmwnrkmluﬂctﬂd to derogatory treatmenl.

(2) For the purposes of this section—

(a) “treatment” of a work means any addition to,
deletion from or alteration to or adaptation of the
work, other than—

(1) atranslation of a literary or dramatic work; or

(1) an arrangement or transcription of a musical
work involving no more than a change of kev
or regisier,

(b) the treatment of a work is derogatory if 1 amounts
to distortion or mutilation of the work or s

otherwise prejudicial o the honour or reputation
of the author or director; and

{c) m the E‘n-llnmri provisions of this section
rogatory freatment of a work
shall be construed accordingly

{3} In the case of a literary, dramatic or musical work

the nght i1s infringed by a person who—

(a) publishes commercially, performs n public or
communicates 1o the public a derogatory treatment
of the work; or

(b) 1ssues 1o the public copies of a flm or sound
recording of, or including, a derogatory tregtment
of the work

{4) In the case of an arustic work the right is

infringed by a person who—

{(a) pubhishes commercially or exhibits in public a
derogatory treatmemt of the work or
communicates to the public a visual image of a
derogatory trestment of the work,

{b) shows i public a film mcluding a visual image of
a derogatory treatment of the work or 155ues 1o the
pubhic copres of such a film, or

{c) i the case of—

(i) a work of architecture n the form of a model
for a building,

(i) a sculpture, or

(i) a work of artistic craftsmanship, issues to the
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public copies of a graphic work representing,
or of a photograph of, a derogatory treatment
of the work.

(5) Subsection {4) does not apply 1o a work of
architecture in the form of a building; but where the author
of such a work is identified on the building and it is the
subject of derogatory treatment, he has the nght to require
the identification to be removed

{6) In the case of a film, the right 15 infringed by a
person who—

{a) shows in public or commumicates 1o the public a
derogatory treatment of the film; or

(h) issues to the public copies of a derogatory

treatment of the film.

(T) The ngm conferred by this section extends 1o the
treatment of paris of a work resulting from a previous
treaiment by a person other than the author, i those pans
are attributed to, or are likely to be regarded as the work of,
the author or director.

I157. (1) It is not an infringement of any of the rights
conferred by this Pant to do any act to which the person
entitled to the nght has consented.

(2) Any of the moral nghts may be waived by
mstrument in writing signed by the person giving up the
nght.

(3) A waiver—

(a) may relate to a specific work, to works of a
specified descniption or to works generally, and
may relate to existing or future works, and

{(b) may be conditional or unconditional and may be
expressed 1o be subject 1o revocation, and
(c) if made in favour of the owner or prospective
owner of the copynght in the work or works to
which it relates, il shall be presumed 10 extend 1o
his licensees and successors n title unless a
conirary infeniion is expressed.
(4) Mothing in thie Part shall be construed as
excluding the operation of the general law of contract or

Consont s
waive of ekl
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usmppd m relation to an mformal waver or other
transaction in relation to any of the nghts mentioned in
subsection (1).

I58.(1) The right o be identified as author or
director is, m the case of a work of jounl authorship, a nght
of each joini author to be identified as a joint author and
musi be asserted by each joint author in relation to himself

(2) The nght conferred by the nght to object to
derogatory treatment of work 15, in the case of a work of
point authorship, a nght of each jomt author and his right s
satisfied if he consents to the treatment in question

(3) A waivér under the nghts by one joint amthor does
nol affect the nghts of the other joint authors.

(4) The provisions of this section shall, with the
necessary modifications, apply i relation to a film which
was, or 5 alleged to have been, jointly directed, as they
apply 1o a work which is, or is alleged to be, a work of jomi
authorship.

159. The moral rights conferred by this part are not
assignable.

160, (1} On the death of a person entitled 1o the nght
conferred by right to identification of suthor or director,
right to object 1o derogatory treatment of work or night io
privacy of certain photographs and films—

(a) the nght passes to such person as he may by

lestamentary disposition specificallv direct

{b) of there 18 no such direction but the copyright in

the work in question forms part of his estate, the
right passes to the person to whom the copynight
passes; and

(c) if or 1o the extent that the nght does not pass under

paragraph (a) or (b) o is exercisable by his
personal representatives.

{2) Where copyright forming part of a person’s estate
passes in parl (o one person and in part to another, as for
example where a bequest is limiied so as to apply—

(a) 1o one or more, bui not all. of the things the
copyright owner has the exclusive nght 1o do or

1%
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(b) to part, bui not the whole, of the period for which
the copynght 15 to subsist, any nght which passes
with the copyright by virtue of subsection (1) s
comespondingly divided

(3} Whereby virtue of subsection (1)a) or (b) a nght

becomes exercisable by more than one person—

{(a) i may, n the case of the nght conferred by the
right to identification of author, be asserted by any
of them,

(b) it is, in the case of the right to object to derogatory
treatment of work a nght exercisable by each of
them and 5 satisfied in relabon to any of them if
he consents to the treatment or acl in question, and

{c) any waiver of the right in accordance with section
169 by one of them does not affect the nghis of
the others.

(4) A consenl or waiver previously given or made
binds any person to whom a right passed by virtue of
subsection (1)

(5) Any damages recovered by personal
representatives by virtue of this section in respect of an
infringement after a person’s death shall devolve as pant of
his estate as if the nght of action had subsisted and been
vested in him immediately before his death.

E. Dealing with rights in copyright works

161. (1) Regardless of any assignment of the onginal L"""“"‘
work, authors of an onginal work of art shall retain the
right to a share of the proceeds from any subsequeni sale
through a public auction or dealer, at a rate determined by
the Cabinet Secretary

{2) The artisi’s resale nght shall remain vahd for the
duration of the copynight in the onginal work of an.

{3) The artist’s resale right is inalienable and shall not
be waived under any circumsiances.

(4) Visual artistz may establish a collective
management organizabion 1o adminisier the nght under this
section.
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(5} In the absence of a registered collective
management orgamzation under subsection (4), the Cabinet
Secretary shall designate any registered collective
management orgamzation for the purpose.

{6) The resale rovalty pavabie shall be at the rate ol
five percent of the net sale price on the commercial resale
of an artwork, with the seller, the an market professional,
the seller's ageni and the buyer bemg jointly and severally
liable for the paymeni.

(7) If an artwork bears a mark or name purporting to
wdeniify a person as the artist, it shall be presumed, in the
absence of contrary evidence, that the person is the artist

{8) No resale rovalty shall be pavable on commercial
resale of an artwork iF—

{a) the sale price 15 less than twenty thousand

shallings,

{b) it concerns the resale of a building, or a drawing.

plan or model of a building;

(c) i is an anction for charitable purposes,

{d) the works of fine arl produced are of identical

COpIEs, or

(e) it nvolves a manuscript of a literary, dramatic or

musical work

(9) For the s of this section, the term works of
art and visual art be construed widehy

(10) Any dispute regarding the entitlement, collection,
or distribution of resale royalties shall be referred 1o a
dispute resolution mechanism established by the Authorty

16Z. (1) Subject to this section, copynight may be
transferable by assignment, license,  lestamentary
disposition, or by operaiion of law as personal or movable
property.

{2) An assignment, license or testamentary disposition
of copyright may be limited 5o as to apply only to some of
the acts which the owner of the copynight has the exclusive

night to control, or to a pari only of the period of the
copynight, or (o a specified country or other geographical
area

(3) An assignment of copyright or an exclusive license
o perform an acl controlled by copyrighi must be mn

14zl
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wrﬂmgm'dﬁgnﬂdb}'urm behalf of the assignor or
licensor,

(4) A non-exclusive license to do an act the doing of
H*tbchisnmmdludhymmnigmmyb&ﬁmtmmaﬁnr
may be inferred from conduct and such a license may be
revoked at any time, unless granted by contract.

(5} An assignmenl, license, or lestamentary
disposition may be effectively granted or made in respect
of a future work, or an existing work m which copynight
does nol yet subsist and prospective copyright in any such
work shall be transferable by operation of law as movahle
property.

163. (1) Where an agreement for the license of
copyright does not specify the period of license, the license
shall terminate after three years.

(2} In the case of agreements regarding future works
which are not specified in detail. either party may, on
giving not less than one month’s notice, termunate the
agreement not earlier than three vears after it was signed or
such shorter penod as may be agreed.

(3) A license granted in respect of any copynght by
the person who, in relation to the matters 1o which the
license relates, is the owner of the copynght, shall be
binding upon every successor in title to thewr interest m the
copyright, except a purchaser in good fath and without
notice, actual or constructive, of the license, or a person
denving title from such purchaser

{4) Where the doing of anything 15 authonsed by the
grantee of a license or a person deriving title from the
grantes, and it 15 within the terms, including any implied
terms of the license for them to authorise i, it shall for the
purpose of this Act be deemed to be done with the license
of the grantor and of every person, if any, upon whom the
license is binding,

164. (1) An exclusive licensee and an exclusive sub-
licensee shall have concurrent rights of action and remedies
as the owner of the copyright, as though the license or sub-
license were an assignment, in respect (o the nghts granted
under the license or sub-license.

(2) Prior to nstiuting any proceedings under

Tefmi ol
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-mhsumn (1), an exclusive licensee or sub-licensee
mist—

(a) provide writien notice 1o the owner of the
copyright of their miention [0 instilule
proceadings, and

(b} allow the owner of the copyright the option to join
the proceedings al their own expense.

{3) In the evenl the owner of the copyright jomns the

proceedings as per subsection (Z)b), they shall be entitled
o—

(a) recover any damages they may have suffered due
to the infringement, or

(b) clatm a reasonable royvalty to which they may be
entithed.

165, (1) If a hicensee fails (0 exercise an exclusive
right granted by the copyright owner, and such non-
exercise 15 detnmental to the legiimate interests of the
copyright owner, the copyright owner may revoke the
granted nght.

{2) The right of revocation mav only be exercised—

(a) after the expiration of the delay stipulated in the

mﬂaﬂfnr!hemnmﬁnfﬂwmdmuf
the granted right;

(b) not earlier than two years after the conferral of the

same, or

(c) il the work 1o be used was delivered subsequently,

from the date of its delivery.

(3) In each case, the copyright owner must notify the
licensee of the proposed revocation and gramt a reasonable
additional peniod sumtable for adequate exercise of the
transferred night, unbess the exercise of the right by the
licenses has become impossible or the licenses has refused
i

(4) The right of revocation may not be waived in
advance.

166.(1) In the eveni thai a licensee becomes

insolvent, 15 declared bankrupt, or 15 ploced under
receivership, the license shall be deemed terminated by

1423
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operation of law.

(2) In such cases, the licensor or copyright owner shall
have the nght to retneve control and further distribution of
the copyrighted material previously licensed.

(3) In the event that the copyrighted material or any
denved products are pant of the assets o be liquidated, the
copynght owner shall be entitled to claim proceeds
proportional to the nghts involved, pursuant to the
priorities established under insolvency law

167. (1) Revenupe generated from the sale of nng back
tunes, net of taxes, shall be dstrnibuted among the relevant
parties as follows—

(a) content service provider at eight and a hall’ percent

(8 5%):

{(b) telecommunication operator at thirty-nme and half
percent (39.5%),

{c) the owner of the copyright shall recaive fifty two
percent (52%),

(2) Despite subsection (1), all contracts between
content service providers 1o the owner of the copyright
exising before the commencement of this Act shall apply
until their expiry

(3) A ielecommunication operator shall be responsible
for direct remittance of the allocated net revenue from ring
back tune sales Lo the owner of copyrighl in accordance
with the distnbution outlined i subsection (1).

F Infringement of copyright and related rights

168. (1) Copynght or related rights shall be mfringed
bv a person who, without the license of the owner of the
copyright or related rights—

(a) does, or causes to be done, an act the doing of
which is controlled by the copynght or related
rights owner; or

(b) imponis, or causes (o be imported, otherwise than
for his private and domestic use, an article which
he knows to be an infringing copy.

(2) References i this Panl o the doing of an act

restricted by the copyright m a work are o the doing of

Rimg hack tumes.
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“__

{a) m relaton 1o the work as a whole or any
substantial part of it; and

(b) either directly or indirectly.
{3) This Chapter has effect subject 1o the provisions

on—
(a) acts permutted in relation 1o copynght works; and
{b) provisions with respect 10 copyright licensing,

169. (1) The nghis of a performer shall be mirmged
by a person who without the consent of the performer—

(a) does, or causes Lo be done, any act specified in
section 181, or

{b) imports or causes to be imported, otherwise than
for his own private or domestic use, an article
which he knows would have been made contrary
to section 3% had ut been made m Kenya by the

importer.

(2) The rights of a producer of sound recordings shall
be infringed by a person who without the consent of the
producer—

{a) does or causes io be done, any act specified in

seclion 180 or

(b} imporis or causes (0 be imporied, otherwise than
for his private use, an article which he knows
would have been made contrary to section 147(1)
had it been made in Kenya by the importer

170, (1) The copymg of the work is an act restncied
by the copynght in every descrniption of copyright work;
and references in this Parn o copying and copies shall be
construed as follows.

(2) Copying in relation to a literary, dramatic,
musical or artistic work means reproducng the work n any
matenial form. This includes stonng the work m any
medium by electronic means.

(3) In refation (o an amistic work “copying” ncludes
the making of a copy in three dimensions of a two-
dimensional work and the making of a copy m two

1425
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dimensions of a three-dimensional work.

(4) Copymmg in relation to a film or broadcast
includes making a photograph of the whole or any
substantial pant of any image [orming part of the film or
broadcast

{(5) Copying n relation (o the typographical
arrangement of a published edition means making a
facsimile copy of the arrangement.

(6) Copying n relaton to any descniption of work
includes the making of copes which are transient or are
incidental to some other use of the waork.

171 (1} The rental or lending of copies of the work to
the public is an act restricted by the copyright in—

(a) a literary, dramatic or musical work;

(b) an anistic work, other than—

(i) awork of archilecture in the form of a building
or a model for a buillding, or
(1) & work of applied art; or

{e) a film or a sound recording.

(3) The expressions “rental” and “lending™ do not
include—

(a) making available for the purpose of public
phymgurﬂmwug in public or
communication o the public,
(b) making available for the purpose of exhibition
in public; or
{c} making available for on-the-spol reference use

(4) Where lending by an establishment accessible to
the public gives rise to a payment the amount of which
does nol go beyvond whal is necessary to cover the
operaling costs of the establishment, there is no direct or
indirect economic or commercial advanlage for the
purposes of this sechon.

172. (1) The performance of the work in public is an
act restincted by the copvright in a literary, dramatic or
musical work.

(2) In this Part “performance™ in relation to a

—r Lo S TS .

o
n!‘ll-n:lnh

1

i

H
:



work—

{a) includes delivery in the case of lectures, addresses,
speeches and sermons; and

{b) in general, includes anv mode of visual or acoustic
presentation, mcluding presentation by means of a
sound recording, lm [or broadeast] of the work.

(3) The playing or showing of the work m public is

an act restncted by the copyright in & sound recording, film
or broadcasi

(4) Where copyright in a work s infringed by s
being performed, played or shown in public by means of
apparatus for receiving visual images or sounds conveyed
by electronic means, the person by whom the visual images
or sounds are sent, and in the case of a performance the
performers, shall not be regarded as responsible for the
infringement.

173. (1) The commumication {o the public of the work
18 an act restricted by the copynght in—

(a) a lnerary, dramatic, musical or artistic work,
(b} a sound recording or film; or
{c) a broadcast.

(2) References in this Part to communication to the
public are o communication (o the public by elecironic
transmission, and i relation to 8 work include—

{a) the broadcasting of the work,

(b} the making available to the public of the work by
electronic  transnussion in such a way that
moembers of the public may access it from a place
and at a ume dividually chosen by them

174. (1) The making of an adaptation of the work is an
act restncled by the copyright in a literary, dramatic or
musical work

(2) For this purpose, an adaptation is made when i is
recorded, in writing or otherwise.

{3) The doing of any of the acts specified in sections
180 1o 185, or subsechion (1) above, in relation to an
adaptation of the work s also an act restricted by the

making sduptation
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copyright in a Iiterary, dramatic or musical work.

{4) For this purpose, i is immaterial whether the
has been recorded, in wniting or otherwise, ai
the time the act 15 done

175.(1) The copynight in a work is infringed by a
person who, without the license of the copyright owner—

{a) possesses in the course of a business,

{b) sells or lets for hire, or offers or exposes for sale
or hire;

{c) in the cowrse of a business exhibits in public or
distributes, or

(d) distnbutes otherwise than i the course of a
business to such an extent as to affect prejudicially
the owner of the copyright, an article which 15, and
which he knows or has reason to believe is, an
mfringing copy of the work;

{e) impons into Kenya, otherwise than for his private
and domestic use, an article which is, and which
he knows or has reason (o believe is, an infringing
copy of the work.

(2) Copynight in a work s infringed by a person who
without the license of the copynght owner transmits the
work by means of a telecommunications system, otherwise
than by communication to the public, knowing or having
reason 1o believe that infinging copies of the work will be
made by means of the reception of the transmission in the
Kenva or elsewhers

{3) Where the copyright in a Iterary, dramatic or
musical work s infinged by a performance al a place of
public entertainment, any person who gave pernmssion for
that place (o be used for the performance is also liable for
the infringement unless when he gave permission, he
believed on reasonable grounds that the performance would
not infringe copynight.

{4) In this section “place of public entertamment”
includes premuses which are occupied mamly for other
purposes but are from time to ime made avalable for hire
for the purposes of public emtertanment.

aupyrght
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176. (1) Where copynght in a work 15 infringed by a Secomdery

public performance of the work, or by the playing or
gmﬁm of the work n public, by means of apparatus
I_

(a) playing sound recordings,

(b) showing films; or

{c) recerving visual images or sounds conveyed by
electronic means, the following persons are also
liable for the infringement

(2) A person who supplied the apparatus, or any

substantial part of i, s hable for the infringement i when
he supplied the apparalus or part—

(a) he knew or had reason to believe that the
apparatus was likely to be so used as to infringe
copyright; or

(b)) m the case of apparaius whose normal use
mvolves a public performance, ing or

showng, he did nol believe on le grounds
that it would not be so used as to infringe
copyright.

(3) An occupier of premmses who gave permussion for
the apparatus io be brought onto the premises is liable for
the infringement if when he gave permusgion he knew or
had reason to believe that the apparatus was likely 1o be so
used as to infringe copyright.

{4) A person who supplied a copy of a sound
recording or film used to infringe copynight 15 liable for the
mfrmgement il when he supplied it he knew or had reason
mhdimdmaﬂhns&pﬁnd, or a copy made directlv or
indirectly from it, was likely to be so used as 1o infringe
copyright.

177. (1) Copynght 1s presumed to subsist in the work
il not contested.

(2) If the subsistence of copynight s presumed, the
plamntifl 15 presumed to be the owner

(3) I an author's name appears on copies of a work,
thal person is presumed to be the author

{4} In the case of anonymous or pseudomymous
works, the publisher is presumed to represent the author

b :
provmies of
ipparatus fim
mireging

performance,



1430 The Kenyva intellecrua Praperry Bill, X036

edife i el et

unless the author's wentity is revealed or evident

(5) Posthumous works are presumed eligible for
copyright.

{6) Labels or marks stating the maker or first
publisher of sound recordings are presumed to be true.

(7) If mfnngement is committed unknowingly, the
plaintiff is entitled only to statutory damages.

{8) The coun may award additional damages in cases
of flagrant infringement.

178, (1) Infringement of any right protected under this
Act shall be actionable a1 the suil of the owner of the night

(2) The following reliefs shall be avalable 10 the

plaintiff—

(a) the relief by way of damages, including stalutory
damages, injunction, accounts or otherwise that is
available in any corresponding proceedings in
respect of nfringement of other proprietary rights;

(b) delivery up to the plaintifl of any article in the
possession of the defendant which appears (o the
courl 1o be an mfrnging copy, or any article used
or miended to be used for making infringing
copies,

{c) m lieu of damages, the plamtff ai hs option, be
awarded an amoumt calculated on the basis of
reasonable royalty which would have been
payable by a licensee in respect of the work or
tvpe of work concemed,

{d) in heu of damages, the plaintifl a1 his option. be
awarded statutory damages;

(e) for the purpose of determuning the amount of
damages or a reasonable rovalty to be awarded
under this section, the court may direct an enguiry
to be held and may prescribe such procedures for
conducting such enquiries as the court conssders
necessary; and

() before the owner of the right mstitutes
proceedings under this section, he shall give notice
in wriling to the exclusive licensee or sublicenses
of the copynght concemed of the intention to do
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so, and the exclusive licensee or sub-licensee may
miervene in such proceedings and recover anmy
damages he may have suffered as a resull of the
mfrmgement concemed or a reasonable rovalty 1o
which he may be entitled

179. (1) The followng acts shall be considered
unlawful, and an mfrmgement of the exclusive nghts
accorded to owners of works under this Aci—

(a) the removal or alteration of any elecironic nghts

management information from a copy of a
protected work or other protected subject matter
without authority; and

(b) the distribution or impor for distribution 10 the

public, broadcasting. or other communication o
the public, or public performance of protected
works or other protected subject matter, by a
person knowing or having reason o know that
electroric  rights management mformation has
been removed or altered without authonity of the

right owner

(2) In this section, “electronic rights meni

information” means informaton Id
Munhﬂmﬁamuuﬂmlhemﬂm? g =

180. Where an effective technological protection
measure is used by, urwdhllhmmuimnmuf

mlﬂ“mdm related right, it shall be considered

nfringement of such nghts—

(a) to manufacture, import for disinbution to the

public, distnbute or offér to the public for sale or

possess for commercial purposes any device,

product, component or means that

(1) 15 promoted, advertised or marketed for the
wrpmunfmmmmtmgmvdewunrnms
mtended (0 prevenl or restrict reproduction,
communication or performance of a work, an
expression of folklore, a performance, a sound
recording & broadcast or a ical
arrangement, or to impair the g of copies
made of any such wuﬂmrsutumnmu'

() has only & hmited commercially s caml
purpose other than that mﬂ in

Haimettvad o
Aliration of
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subparagraph (i); or

(i1} Bpnmh.'dﬁtgmd,mdmdmndmdm
circumvent device as mentioned in
suhpa.i‘agmph (i) or susceptible to enable or
assist reception of an encrypled
pmymnm:hubmmunrnumwun
communicated to the pubbic, by those who
are nol entitled to receive the programme;

(b) to offer to the public or provide services which
have any such effect as set oul in paragraph (a); or

{c) to circumvent any such technological protection
measure for the purpose of committing an act
which according 0 this Acl is subject to the
consent of the owner of the nght, except if the
circumvention is made for the sole purpose of
achieving interoperability of a computer
programme with another independently created
mnw!ummhyapumlumhwﬁ.ﬂ

io the compuier programme, or on s
bﬂlﬂfbyapﬂmnmﬂlm:admdusmhnﬂm
only to the extent of facilitating interoperability,
(1) identifyving and analysing the specific elements

of the computer programme that are nol
readily available 1o the person carrying out the
circumveniion, and that are necessary 1o
achieve such interoperability;
{u}dﬁuhpmg and employing Elmlumml
means necessary 1o carry oul activities
specified in subparagraph (1) or
(m)making the mformaton resulng from the
activities in subparagraph [l]., ar ﬂm Means

ineroperability as described in this subsection
G. Liability for online intermediaries

181 (1) For the purposes of this Parl, an “online
intermediary” includes internet service providers, backbone
internet  providers, social media platforms. online
marketplaces, search engines, video sharing platforms, and
any other online platform that hosts copynght works and
ay other onlme platforms faciliating the hosting,

oaline
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transmatting, or caching of copyright works.
(2) An online intermediary may not be held liable for

copyright infringement when providing  access 1o,
transmutting, rouling, or storing material in the ordinary
course of its business, provided n—

(a) does not mitiate the transmission,

(b} does not select the recipients of the material;

(c) carnes oul these actions automatically, withow
choosing or altering the content,

(d) does notl modify the transmitted matenial,

{e) does not promote the content being ransmitted; or

() carmes oul an action in compliance with an order
of the Authority.

(3) The exemption under subsection (2) ncludes the
automatic, intermediate, and transient storage of matenal
meant for onward transmission

(4) An online intermédiary may nol be held hable for
copyright infringement when stonng matenal temporanly
0 enhance onward transmission to other service users,
provided n—

(a) does not modify the matenal,

{b) adheres to access conditions for the matenal,

{c) complies with cache updating rules, aligning with
accepted mdustry standards;

(d) does not disrupt lawful use of technology for
gathenng data on material use; or

() removes or restncls access once a takedown notice
is received, or when ordered by the Authonty or
afler becoming aware of the unlawful nature of the
mterial.

(5) An onlne intermediary will not be liable for
ncuring damages arising from storng material m the
service recipient's request, provided it—

(a) lacks actual knowledge of the contem or

associated activity infringing third-party rights;

1433
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(b) is nol aware of facts or circumsiances making the
infringing nature of the matenal apparent;
(c) upon receiving a takedown nolice, removes or
disables access (o the allegedly infrnging matenal
as specified under section 85
(6) Thiz exemplhion does nol apply i the service
recipient 15 operating under the authonity or control of the
online intermediary

{7) An onhne intermediary will not be liable for
referring or linking users to a webpage contmning
nfringing material or fcilitating inffinging activily, using
mformation location tools such as directones, indexes,
references, pointers, or hyperlinks, provided i1—

(a) lacks actual knowledge of the material infringing

any person’s rights.

(b) is not aware of facts or circumstances that make

the infringing nature of the material apparent;

(c) upon receiving a lakedown notice, removes or
disables access to the allegedly infringing material
as specified under section 85 within forty-eight
hiours.

182, (1) A person whose nghis have been mifringed by
conteni to which access is being offered by an online
intermediary may request, by way of a takedown notice,
that online mtermediary removes the infringing content.

(2) A takedown notice ssued under subsection (1)
shall—

(a) be in writing and addressed by the complainani or
their agent to the online miermediary or ther
designated agent,

(b) contain the full names, telephone, physical and
email address of the complaimant;

{c) be signed by the complamant or their authonized
agent,

(d) descnbe m specific detail the copynght work
subject to the alleged infringement or sought 1o be

renmo ved;

(e} identify the rights being infringed;

Takoben ol
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([} set oul the content sought to be removed with
details of where the content 15 contained;

(&) anest to clam of ownership, vahdity of the nghis,
good fath and setting oul any efforis o have
entities responsible for making the content
available to remove the content,

(h) be copeed to the Authonity and the Communication
Authonity of Kenya

(3} A takedown notice shall be deemed deliverad on
the next business day following physical delivery at its
registered offices or forty-sight hours following the day 1t
15 sent by registered post or immediately il 15 sent by
electronic communication to a designated address of the
onlne intermediary or itz designated agent.

{4) An online intermediary shall, upon receipt of a
valid takedown notice, noufy the person responsible for

ing available the alleged nfringing contemt and
provide them with a copy of the nolice

183, (1) Where the nature of the matenial requires
expeditious action (o prevent manifesi prejudice, the rnighis
holder or the Authority may apply to the Tnbunal for an
order to block access io online lecations providing sccess
to the mfrmging content.

(2) Motwithstanding the takedown procedure set out in
this Pari, in the case of a live event, the nghts holder may
apply to the Tnbunal for a preemptive injunction to block
any probable unauthonzed access to the evenl

(3) A person sesking an order under this sechon shall
submil a request o the Tribunal, accompanied by the
details required for the purpose of a takedown.

184. (1) An online intermediary shall disable access o
the matenal within Forty-Eight hours unless i receives a
counter nolice

(2) The counter notice shall meet the formal
conditions set owt for a takedown notce o sulficiently
respond to the clams contained in a takedown notice
including mformation disputing the contents of the
takedown notice.

{3) Where the counier notice is issued, the party that

I435
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complaint with the Authority

{4) Upon receipt of the complaint under subsection
(3), the Authontv shall determine the mater of the claim
within seven days and may issue intenm orders including
blecking orders as may be necessary.

(5) An online imermediary which fals (o take down
or disable access when it receives & takedown notice shall
be fully liable for any loss or damages resulting from non-
compliance.

(6) Where an online intermediary which fmils (o lake
down or disable access, the Communications Authority
shall takedown and disable access 1o infringing content as
per the takedown notice.

185.(1) Any person who falsely lodges a 1akedown
notice commits an offence and shall, upon conviction, be
hable 10 a fine nol exceeding five hundred thousand
shullings or to impriscnment for a term not exceeding five
vears, or fo both.

{2) A person responsible for jon under a
takedown notice shall, in addition to the penalty provided
under this section, be liable for any damages resulting from
such false misrepresentation.

(3) An online intermediary shall not be liable for
wrongful takedown in response to a valid takedown notice.

186. (1) An online intermediary may be required 10—

(a) provade, on orders of the Authority upon
application by the copynght owner whose nghis
have been subject to a takedown notice,
information regarding the identity of their service
subscribers suspected of content infringement 1o
MVestigalive agencies,

(b) designate an ageni or an address for receiving
takedown notices, o detadl o be clearly stated
under its terms and conditions of servica.

(2) In cases where the online imtermediary has

designated an agenit according o subsection (1)Wb), the
provider shall—

Lisbrility Fo
Failers 1n Comply
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(a) make the following information publicly
accessible  through s services, including s
website, and provide this information to the
Authority;

(1) name, address, ﬁﬂm number, and electronic
mail address of the agent,

(n) other contact mformation the Authonty may
deem appropnale;

(b) ensure that it maintains a currenl directory of
agenis available for public mspection, ncluding
through its website.

(3) Despite subsection (1), the online intermediary has

no general obligahion to—

{a) monitor the matenal it transmits, stores, or links
via iis services, and

(b) actively seek facts or circumstances indicative of
infringing activity within its services.

H Remedies for infringement

187. (1) An infringement of copyright is actionable
by the copyright owner.

(2) In proceedings relating to copyright infringement,
the pluntill shall be entitled 10 all remedies, meluding
damages, mjunctions, accounis of profits, or any other
rebel, consistent with those available for the infringemem
of other types of property rights.

138, (1) In an action for copynght mfnngement, if it
can be demonstrated that the defendant was unaware, and
had no reasonable grounds to suspect, that copyright
existed in the related work at the nme of the infringement,
the plaintiff s not entitled to damages aganst the
defendant, but this does not prejudice the pursuit of other
remedies.

{2) The court, in a copyright mfringement case, may
consider all the circumstances, specifically —

{a) the Magrant nature of the infringement, and
{b) any benefits the defendamt gamed due to the

1437
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miringement, and may award additional damages
as deemed necessary for justice in the case

159. (1) A person may apply to the Court for the gramt

of mienm relief where the person has reasonable grounds
to believe that thesr copyright 15 being or may be nfringed
by a person situated in or outside Kenya

(2) The Court may. upon application under subsection

(1), grant an order requirng—

(a) a person enabling or facilnating the mfringement
ufmmtglﬁ,nrudmﬂtmhmumdhymﬂlhm
pesson to nfringe copyright, to cease such
enabling or [acilitating activity or disable that
person's access to its service for the infringing
purpose;

(b) a person hosting or making available an online
location, service or facility siuated in or oulside
Kenya which is used to wnfringe copynght, or
which enables or circumvents or [acilitates the

mirngement of copyright, o disable access 1o
such online location, service or f[eility as

Ehnad,mmﬂnd_nrmwdﬁ‘nmtﬂmm.

{¢) a service provider to prevent or impede the use of
it5 service Lo access an online location, service or
[acility éﬂ:'mud ;ndm outside the Republic of
Kenya 5 o infringe copyright as
replaced, amended or moved from time 10 time.

(3) The Court may issue permanent mjunciion after

considering documentary evidence of repeated infraction
by the onlme location, service or facility and nature of the
content alleged to be infringed.

190. (1) This section applies where a claimant in an

infringement action ¢lects for statutory damages.

(2) The range of amount of statutory damages shall be
determined as follows—

(a) not less than shillings two hundred thousand and
nol more than one million shillings for each work
or performance that is the subject of the action,

(b) not less than eight hundred thousand and noi more

Imjur t=ns againsi

il
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lhmunemllmn. five hundred thousand for all the
works that are the subject of the action; and

{c) not less than eight hundred thousand and not more
one million, five hundred thousand for all the
performances that are the subject of the action

(3) Subsection (2}b) and (c) will not apply if the

claimant provides evidence that their actual loss for all the
wnr’lss or performances involved in the action surpasses one
millon, five hundred thousand,

(4) If separate and mdependent works or protected
performance recordings are assembled into a singular
entity, they shall be treated as one work for the purposes of
subsection (2).

{5) In determaning the amount of statutory damages 1o
award, the Coun shall consider all relevant factors,
ineluding —

(a) the nature and purpose of the act constituting the

rights infringement, mcluding whether the act is of
a commercial nature or otherwise,

(b) the flagrancy of the infringement,

{c) whether the defendant acted in bad fauth,

(d) any loss that the clmmant has suffered or is likely

to suffer because of the infringement;

{e) amy benefit gamned by the defendant because of the

infringement;

() the conduct of the parties before and during the
proceedings, and

{(g) the need to deter simlar miringements

1911} If a person has provided evidence that thew orrahed o
rights have been infringed by another person and
demonstrates (o the sansfaction of the court or Copyright

Tribunal that—

(a) they have a vahd cause of action aganst another
person, which they mtend o pursue;

(b) the other party 5 in possession of documents,
mfringing copies, or other materials, which are of
substantial importance as evidence for the cause of
action, and



1440 The Kenve Inrellectual Properry Bill, 2026

{c) there exists a real and substantial nsk that these

documents, mfringing copies, or other matenals

may be concealed, destroyed, or rendered

inaccessible  before ther discovery through
conventional methods.

{2) On such demonstration, the court or Tribunal may
1ssue any order it deems necessary or appropriate 10 ensure
the preservation of the documents, copies, or matenials as
evidence.

(3) An order made under subsection (1) may be
granted ex parte

192.(1) An exclusive hcensee, apart from the ek licenses
copyright owner, possesses the same nghis and remedies ol
concerning matters posi-license issuance as il the license
Were an assignment.

(2) The nghtz and remedies of the exclusive licensee
coincide with those of the copyright owner, and hence, all
relevant provisions in this Part relating to the copyrigh
owner shall apply to the hoenses,

(3) In an action mmtiated by an exclusive licensee
under this section, a defendant may use any defense thai
would have been accessible if the lawsuil had been brought
by the copyright owner,

193.(1) A non-exclusive licensee may bring an Adiosble
action for mfringement of copynght if— :f’ﬂ.ﬂmb"

(a) he infringement 15 directly associated with a

previously licensed act of the heensee; and

{(b) the hicense—

(i) 15 written and signed by or on behall’ of the
copynght owner, and

(1) explicatly grants the non-exclusive licensee the
right to take action under this section.

(2) In a lawsun filed under this sechon, the non-
exclusive hoensee is enfitled 1o the same nghts and
remedies that the copyright owner would have had if the
action had been mitiated by them

(3) The nghis gramted under this section are
concurrent with those of the copyright owner, and all
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owner are interpreted accordingly.

(4) In a lawsuit inmiated by a non-exclusive hcensee
under this section, a defendant may employ any defense
that would have been avalable if the lawsuit had been
initiated by the copyright owner.

(5) Subsections (1) to {4} apply o a non-exclusive
licensee who has a nght to take action under this section,
Just as it applies (o an exclusive licensea

(6) In this section, a non-exclusive licenses refers o a
license holder who 15 authonized 10 exercise a nght that the
copyright owner can still exercise

194. (1) If a copynight infringement lawsun fled by
the copyvright owner or an exclusive licenses pertains
{entirely or partially) to an infringement for which they
have concurrent rights, the copyright owner or exclusive
licenses may not proceed with the action without the
courl's permission, unless the other party s either jomned as
a co-plantifl or added as a defendant.

(2) A copynight owner or exclusive licensee who 15
added a5 a defendart under subsection (1) i85 not
responsible for any legal costs in the action unless they
participate in the proceedings.

{3) This section does nol impede the granting of
interlocutory relief on an application made by a copyright
owner or exclusive licensee alone.

(4) Where an action for infringement of copyright is
brought which relaies (wholly or partly) to an mfringement
in respect of which the copynight owner and an exclusive
hcenses have or had concument nghts of action—

{a) in assessing damages, Lake into accounl—

(1) the terms of the license agreement; and

(i) any pecuniary remedy already awarded or
available 10 either of them with respect to the
mfringement;

(b) refrain from directing an account of profits if an
award of damages has been made, or an account of
profits has been directed, in favour of the other
party with respect to the infringement;

{c) in the case where an account of profits 15 drected,

1441
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subject o any easting agreement between them

{4) These provisions shall apply whether or not the
copyright owner and the exclusive licensee are both parties
to the action

(5) The copyright owner is required to notify any
exclusive licensee possessing concurrenl nghts prior to
applying for an order for delivery up or exercising the right
of seizure.

(6) The courl may, on the licensee's application, issue
an order taking mio consideration the terms of the license
agresment.

195.(1) An infringement of a nght conferred by
moral rights is actionable as a breach of statutory duty
owed 1o the person entitled to the nght.

(2) In proceedings for infringement of the right to
object to derogatory treatment of work the court may, if i
deems it is an adequate remedy in the circumstances, grant
an injunction on lerms prohubiting the doing of any act
unless a disclaimer s made, in such terms and i such
manner as may be approved by the court, dissociating the
author or director from the treatment of the work.

196. (1) A person commuis an offence. i al a time
when copyright or the right of a performer or producer
subsists in a work, the person knowingly —

(&) makes for sale or rent infringing copies,

(b) sells or lets for hire or, by way of trade, exposes or

offers for sale mfringing copies;

(c) distributes infringing copies,

{d) possesses otherwise than for his pnvate and
domestic use, infringing copies,

{e) imports into Kenya otherwise than for his or her
private and domestic use infringing copies,

(N makes or has in his or her possession a
mmimmﬂqriqtuﬂdm_hem&dhrfhn
purpose of making infringing copies,

() causes a broadeast 1o be rebroadcast or transmitted
m a diffusion service, knowing that copyright
subsists i the broadcast and that such rebroadcast

it
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Or (ransmission constitules an infringement of the
copyright.

(h) causes a program carrying signals 1o be distributed
by a distnibutor for whom they were not intended,

ing that copyright subsists m the signals and
that such dstribution constitutes an infringement
of the copyrigh:

{1} cwrcumvents a technological protection measure or
manufactures or distributes devices designed for
circumventing technological protection measures,
ar

(j) removes or alters nghts management mformation
or mmports or distnbutes, or makes available to the
public a copv of a work from which electronic
rights managemen! information has been removed
or altered.

(2) Any person who causes a literary or musical work,
an audio-visual work or a sound recording to be performed
in public ai a ime when copyright subsists in such work or
sound recording and where such performance 5 an

infringement of that copyright shall be guilty of an offence.

{3) For the purposes of paragraphs (a) o (D of
subsection (1), any person who has in his possession,
mmﬁrmﬂhﬂmﬂmmmmmmpﬁnﬁm
in the same form, shall, unless the contrary is proved, be
presumed Lo be in possession of or o have imported such
copies otherwise than for private and domestic use

{4) A person convicted of an offence under subsection
(1) (a), (b, (c), (d) or (e) shall be hiable to—

(a) for a first conviction, a fine of five times the
market value of the legiimate work or one
thousand shillings for each mfrnging copy
whichever s higher or o imprisonment for a term
not exceeding ten years, or to both. and

(b} for subsequent convictions, a fine of ten tmes the
market value of the legitimate work or two
thousand shillings for each infninging copy,
whichever s higher or imprisonment for a term
nol exceeding (wenly years, or 10 bath
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{5) A person convicted of an offence under subsection
(1) (0, (g). (h), () or (jishall be hable to a fine not
one million shillings or o imprisonment for a
term not exceeding five years or to both
(6) A person convicted of an offence under subsection
(2) shall be liable to a fine not eéxceeding five hundred
thousand shillings, or o impnsonment for a term not
exceeding four vears, or o both,

(7) The court shall order the destruction or delivery of
any article in a person's possession thal appears to be an
infringing copy or an article used for making infringing
copies, regardiess of conviclion.

(%) Half of all fines imposed and collected shall be
paid into the revenues of the Board, wath the remaining
half being paid into the general revenues of Kenya

{(9) Any complaini alleging a breach of this section
may be lodged by a licensed collective managemeni
organteation where such nghts are managed collectively.

197. (1) Where a body corporate is convicted of an
offence under this Act, every person who al the ime the
offence was committed was in charge of or was responsible
to the body corporate for the conduct of its business and
affairs is also deemed to have committed the offence and
shall be liable to prosecution

(2) Where ot is proven that a body corporate
committed an offence under this Act with the conseni,
connivance or willful lack of due diligence by a person in
charge of or responsible to the body corporate for the
conduct of its business and affairs, the person shall be
guilty of the offence.

(3) For the purposes of this section—

(a) "body corporate” includes a firm or other
association of persons, and

(b) "director” in relation to a firm includes the partner
in the firm.
L Enforcement mechanisms

198. (1) The Authority shall, for the purposes of
enforcing the provisions of this Act, appoint such number

e by oy
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of inspectors as the Board considers appropriate.

{2) In addition to inspeciors appomied under
subsection (1), any stail of Customs department or a police
officer may perform the functions of an mspector under
this Act.

{3) A person appointed as an inspector shall hold
office subject to such conditions as the Board may
determine with approval of the Cabinet Secretary

199. An inspector may, at any reasonable time and on -
production of suitable identification, enter any premises, "
ship, arcrafi or vehicle for the purpose of ascertaining
whether there is or has been any contravention of this Act

200. (1) For the purpose of ascertaining whether there Medeal
15 or has been a contravention of this Act, an inspector may ==
INSPect—

(a) any substance or article appearing 1o be a work,

{b) any contaner or package used or intended to be
used to contain any work, or

{c) any plani or equipment appearing 0 him to be
used or intended to be used in connection with the
production, reproduction oF atherwise
manufacture of a work.

(2) An mspector may seize and detan any substance
or article which they have reasonable cause to believe to be
an infringing copy of any work or in relation to which or
by means of which they have ressonable cause 10 believe
that—

(a) an offence under this Act has been or 5 being

committed; and

(b) any document which may be required in

proceedings under this Act,

- (3) Where an mspecior sewes any work, they shall in
writing, notify the person from whom it is seized the fact of
thai sewzure and shall in that notification specify any item
seized.

(4) Any person who—

{a) willfully obstructs an mspector m the discharge of
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the inspector’s duties; or

(b) willfully fails 10 comply with any requirement
property made to him by an inspector,
shall be gulty of an offence and shall be hable to a fine not
exceeding fifty thousand shillings or to imprisonment for a
term nol exceeding six months or 1o both,

201. A police officer may arrest. without a warrant,
any person suspected. upon reasonable grounds, of having
commitied an offence under this Act.

202. (1) Any officer of the Authority who at the tme
has valid 1dentification and authonzed, may amest, without
warrant, any person, who, in their presence, commits any
such offence, and may detam such person until that person
can be delivered mito the custody of a police officer,

{2) A person shall not be arrested or detmned without
warrani unless reasonable grounds exist for believing that,
excepl by such arrest, the person may not be found or made
answerable (o justice without unreasonable delay, trouble
Or expense

{3) A police officer who 15 notified of an offence
suspected to have been commutted under subsection (1)
may, upon obtaning a warrant of arrest, effect an arrest
and may thereupon confiscate any offending matenal

203. (1) The Dwecior of Public Prosecutions may,
pursuant 1o the provisions of the Criminal Procedure Code,
appoint public prosecutors for the purposes of cases ansing
under this Act.

(2) The Authonty shall, for the purposes of section
171(4) of the Cnminal Procedure Code, be deemed 1o be a
public authority

204. (1) A nghts owner or licenses, suspects that
pirated goods may be imporied, may in wriling request
with the Commissioner of Customs to suspend the release
into [ree circulation of such goods,

{2) Any nghis owner or licensee makes the request
shall provide adequate evidence to satsfy the
Commussioner of Customs thal—

{a) the copynight has likely been infringed.

Mgty 1oy Tt
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(b) they have ownership or hcense. and

(c) they can describe the goods m sufficient detal 1o
make them easily recognizable

(3) The suspension shall, unless revoked by the
complainant, be in place for a reasonable time required for
sampling, verification, and inspection of the goads.

(4) The suspension shall remain valid unless the goods
are determined o be non-infringing on mspection m the
presence of the complainant.

{(5) Despite this section, a customs officer may seze
goods thai the officer reasonably suspects to be infringing
and notify any person whom the customs officer considers
to be probable nght owner and the person imporing or
exporting the goods

(6) This section applies, with necessary changes, to
goods destined for expon

(7) This provision shall not apply 1o goods in transil

" 8 Collective management of rights

205, (1) Rights holders in the crealive sector for which  Fomstion of
nghts are collectively managed may form a collective  yumapamen
management organization representative of their respective  Orpmistion.
secior,

{2) Under this Section, the andiovisual, music, visual
ar,, and book publishing sectors may form one collective
management orgamzation for their respective sector.

{3) The Authoniy shall not license another collective
managemeni organization il there exists another licensed
collective management organization that functions to the
satisfaction of its members.

{4} The collective management organization shall only
operate bank accounts authonzed by the Authority

206. { 1) A person seeking 1o engage in the business of mﬂf
collective management shall apply with the Authority for Mana gassent
an operaiing license. {epasaratums

(2) An applicabon for license as collective

managemenl organizations shall be submitted 1o the
Authority in a manner prescribed.
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(3) The Authority may approve a collective
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management organization based on crilena established in
the regulations, including the organization's legal status,
purpose, and member protection measures.

(4) The license term of a collective management
organization shall be a period of three vears.

{(5) The Authority may revoke the license of a
collechive management organization if il fmls to meet the
critenia  established in the regulations, which include
compliance with its procedures and adherence to this Act

(6) Failure to comply with the license conditions and
copyright regulations shall atiract admnistrative penalties
as may be prescribed in the Regulations.

(7T) In case a license of a collective management
organization 18 revoked, the Authority shall ensure
continued collection and remittance of royaliies o nghts
holders

(8) A collective managemeni organization shall
submit to the Authority information on its total collection
and distribution of royalties annually.

207.(1) No collective management organization
shall—

{a) impose or collect royalties based on a taniT that
has not been approved and published in the
Gazette by the Authority, or

(b) levy rovalties on users exempted by the Authority
through a notice in the Crazerte

(2} A licensed collective managemeni organization
shall utilize a digial system established by the Authority
for the purpose of the collection and distribution of
rovalties,

208. (1) The Awthority may authorize a qualified
independent suditor to mspect the books of accounts and
records of a collective management organization under
certain circumstances outlined by the regulanons.

{2) The collective management orgamzation shall
produce and make available all the necessary books,
accounts, records, and other documenis to the auditor

during the inspection

Lims pros e 3 e
ﬂlril:dimlnl'
reyaliica



Thhnmhﬂﬂtrﬂdﬁmﬂ}-ﬂ;ﬂ..?ﬁm

{3) Falure to produce the required matenals within
the required time frame constitules a breach of which the
Authority may impose an administrative penalty as may be
prescrnibed.

(4) Following the inspecton, the auditor shall repon
to the Authority on any breaches or non-observances of this
Act or regulations, imegularities in business conduct,
mismanagement, or any other issues requiring remedial
achion

(5) The Authonty shall, afier giving the collective
managemen! oOrganicabion ressonable opportunity Lo
respond, ssue directions to the organization based on the
findings from the inspection report.

209. If the Authorty determines, based on an audit or
inspection report, that a collective management
organization is conducting s business contrary to this Act,
ils regulabions, or any other applicable law, or in 2 manner
that 15 noi in the best interest of 1ns members, the Authority
may—

(2} 1ssue directions o mmprove the organization's
management of comphance with  legal
FegLIrements,

(b) recommend the reconstitunon of the organization's
board of directors;

(c} direct the organization o take any necessary
actions to rectify deficiencies;

(d) order elections to be held under its supervision;
and

(c) revoke the collective management organization's
license.

210.{1) A collective managemeni organization is
required to mamntain and update mmnutes of all resolutions
and proceedings from their meetings.

(2) As soon as possible afler the end of each financial
vear, a collective management organization shall submit to
the Authority—

[a'.l;udrepm detailing s operations dunng that year,
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{b) a copy of us audited accounts for that vear.
PART V—ANTI-COUNTERFEIT
211, For the purposes of this Part—

"Commussioner” shall have the meaning assigned to it
under the Kenya Revenue Aothonty Act,

“complamam® means a person, mstitubion.
govemmen! authority or stale corporation entitled 1o lay a
complaint under section 223 (1), or who has lmd such a
complatnt;

“consumer” includes any member of the public or
person who purchases or likely to purchase goods as an end
user other than the owner of ntellectual property night;

"counterferting” means taking the following achons
without the authonty of the owner of intellectual property
right subsisting in Kenya or owside Kenya m respect of
protected goods—

{a) the manufaciure, production, packaging, re-
packaging, labelling or making, whether in Kenya,
of any goods whereby those protected goods are
imitated in such manner and to such a degree that
those other goods are identical or substantially
similar copies of the protected goods;

{b) the manufacture, production or making, whether in
Kenya, the subject matter of that mielleciual
property, or a colourable imiation thereof so that
the other goods are calculated to be confused with
or to be taken as being the protected goods of the

smd owner or any goods manufactured, produced
or made under his licence:

the manufacturing, producing or making of copies,
n Kenya, in violation of an author’s nights or
related nights,
{¢) n relation to medicine, the deliberate and
frandulent muslabelling of medicine with respect
to identity or source, whether or not such producis
have correct msmdl.ﬁm, wrong ingredients, have
suffictent active ingredients or have fake
packaging:

Provided that nothing in this paragraph shall derogate
from the existing provisions under the Industnial Property



"counterfieil goods” means goods that are the resuli of
ounterfeiting amy e that bears an mtellectual property
ight, and mncludes any means used for purposes of
ounterfesling,

“counterfeni goods depot” means a place designated as
uch under section 219,

"counterfen mark” means a spurious mark—

{a) that is used m connection with any goods, labels,
patches, stickers, wrappers, budges, emblems,
medallions, charms, boxes, containers, cans, hand
tags, documentation or packaging of any type or
nature;

(b) that 5 identcal with, or substantially
indistinguishable from, a mark registered in the
trade mark register and i use, whether or not a
person knows such a mark was registered.

{c) that 15 apphed to or used in connection with the
goods for which the mark s registered, or is
applied 10 or consists of a label, sticker,
wrapper, badges, emblems, medallion, charms,

designed, marked or otherwise mtended to be used
on or in connection with the goods for which the
mark 15 registered, and

(d) the use of which is likely to cause confusion, 1o

cause mistake, or o deceive,

"document” includes a tape recording, a photograph
and any electrome, magnetic or other medium on, in, or by
means or by way of which images, sound, daia or
mformation may be stored,

“exporter” mcludes any person who, at the relevani
tima—

{a) 15 the owner or s m control or possession of any

goods exported or to be exported from Kenya;

(b} carries the nisk for any goods 30 exporied or io be

g0 exported,

{c) represents that, or acts as if, he s the exporter or

owner of any goods so exported or to be so
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exported,

{d) actually takes, or atlempis 1o take, any goods from
Kenya,

(e) has a beneficial mterest, in any manner or of any
nature whatsoever, i any goods so exported or 1o
be 50 exported; or

() acts on behall of any person referred to in
paragraph (a), (b), (c), (d) or (e), and, in relation to
imported poods destined for exporation from
Kenya, includes the manufacturer, producer,
maker, supplier or shipper of those goods or any
person inside or outside Kenya representing or
acting on behalf of such a manufacturer, producer,
maker, supplier or shipper,

~ "importer” mcludes any person who, at the relevani
hmeg—

(a) is the owner or & in control or in possession of
any goods imported or to be imported mto Kenya;

(b) carries the nsk for any goods so imported or to be
s0 imported,

{c) represents that, or acts as if, he s the importer or
owner of any goods so imporied;

(d) actually brings, or attempis to bring, any goods
mio Kenva,

(e) has a beneficial interesi, in amy manner or of any
nature whatsoever, n any goods so imponied or 1o
be so imported,

(f) acts on behall of any person referred 0 in
paragraph (), (b), (c). (d) or (e}

"inspector” means a person appointed as such under

section 212,

“mntellectual property nght” includes—

{a) any plam breeders’ night granted under the Seeds
and Plant Vaneties Act, and

(b} any nght protected under the Trade Marks Act;
and

"owner" in relation to an intellectual property night,
includes a person who has the capacity in law to enforce
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the ntellectual property right in his own name;

"package” means any container, wrapping or outer
cover and the contenis thereof, or any bundle or smgle
piece in the case of unpacked goods;

“prescribed” means prescribed by regulations made
under section 239,

"protected goods" means-—

(a) goods featuring, bearmg, embodvng or
mcorporating the subject matter of an intellectual
property right with the suthonty of the owner of
that intellectual property right, or goods to which
that subject matter has been apphed by that owner
or with his authonity, and

(b) any particular class or kind of goods which, in
law, may feature, bear, embody or incorporate the
subject matter of an intellectual property nght
only with the suthority of the owner of thm
mtellectual property right, or to which that subject
matier may in law be apphed, only by that owner
of with his authonty, but which has not vet becn
manufactured, produced or made, or to which tha
sntjmmimnulyﬂbmmphnimdu
authority of or by that owner, whichever is
applicable;

“tools™ include machinery and equipment;

"trade” includes business and profession. and

“vehicle” mcludes any motorcar, van, truck, trailer,
caravan, can, barrow, tram, arcrafl, ship, boat or other
vessels, and any other wvehicle, crafi or means of
conveyance of any kind whaisoever, whether self-
propelled or not, as well as anv pack ammal

A Inspection
212.(1) The Board shall, for purposes of enforcing
the provsions of this Acl, appoint such number of
nspectors as the Board may consider appropnate and shall
issue to them mn wriing or in such form as may be
prescribed, certificates of authonty to act as inspectors

(2) A person appointed as an inspector under

1451
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subsection (1) shall—
fa) hold office subject 1o such terms and conditions as

the Board may determine,

(b) have full police powers in the exercise of their

duties under this Act.

(3) In addition to inspectors appointed under T
subsection (1), any member of the Board. police officer, ca 24
authorised customs officer, trade development officer, Co 244
industrial development officer, trade mark and patent Vg
examines, seed and plant nspector, public health inspector,
and inspectors appomnted under the Standards Act, the
Weights and Measures Act, the Food, Drugs and Chemical
Substances Act, the Pharmacy and Poisons Act and the
Pest Control Products Act are hereby designated as
inspectors for purposes of this Act

{4) The Board may designate other public officers wo
be inspectors for purposes of this Act

{(5) The Board may amend or withdraw appomiment
of inspectors or designated inspectors under this section.

(6) Appoimtment of mspectors under this section shall

be by notice in the Cazedie.

213. (1) An mspector may al anv reasonable Fowensf

time—

(a) enter upon and inspect any place, prémises or
vehicle at, on or in which goods that are
reasonably suspected of being counterfent goods
are o be found, or on reasonable grounds are
suspected o be manufactured, produced or made,
and search such place, premises or vehucle and any
person found n such place, premises or vehicle,
for such goods and for any other evidence of the
alleged or suspecied act of dealing in counterfieit
goods, and for purposes of enlerng, inspecling
and searching such a vehicle, an inspector may
stop the vehicle, wherever found, including on amny
public road or at any other public place;

(b) take the steps that may be reasonably necessary 1o

terminate  the manufactunng, production or
makmg of counterfeit goods, or any other act of

The Kenya intellecrual Property Bill, 2006
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dealing in counterfeil goods being performed, at,
on or in such place, premises or vehicle, and to
prevent the recurrence of any such acl in future:

Provided that those steps shall noi include the
destruction or alienation of the relevant goods unless
authonzed by an order ssued by a court of competent
jurisdiction.

(c) seize detan, and, where applicable, remove for
detention, all the goods in question found at, on or
in such place, premises or vehicle;

(d) smze detain, and, where applicable, remove for
detention, any tools which may be used in the
manufacturing, production, making or packaging
of those goods or applying a trade mark or that
exclusive mark on such goods,

(e) if he reasonably suspects that a person at, on or in
such place, premises or vehicle may furnish any
miormation with reference to any act of dealing in
counterfeil goods—

{1) question that person and take down a
statement from him,

(u) demand and procure from thal person any
book, document, article, item or object which
in any way may be relevant to nature, quantity,
location, source or destination of the goods in
question, or the identity and address of anyone
mvolved or appears 1o be involved as a
supplier, manufacturer, producer, maker,
distributor, wholesaler, retaller, imporier,
exporter or cearing and forwarding agent of,
or other dealer in, the goods in quesiion, and

(I} seal or seal off any place. premses or vehicle a1,
on or in which—

(i) the goods in question are found, or are
manufactured, produced or made either
wholly or i part;

(1) any trade mark, any exclusive mark or any
work which is the subject matter of copyright,
15 applied to those goods,

1435
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{ni)the packaging for those goods 15 prepared; or
{iv)ihe packaging of those goods is undertaken.
(2) WNothing in this section shall be construed as
requining a person (0 Gnswer amy question or give any
infiormation if 1o do 5o might menminate him
(3) An mspector may arrest, withowt a warranl, any
person whom he suspects upon reasonable grounds of
having committed any offence under this Act and may
search and detam such a person:

Provided that no person shall be arrested under this
section unless he obstructs or hinders the inspector or
refuses 1o give his name and address to the inspector or 1o
produce io lim satisfactory evidence of his identity, or
gives a name and address which the inspector has reason (o
biehieve 1o be false or it appears to the mspector that such a
person may not be found or made answerable to justice
without unreasonable delay. trouble or expense

(4) An mspector shall have the power 1o investigate
any offence related or comnected to counterfeiting
notwithstanding that such an offence is nol expressed as
such under the provisions of this Act.

(5) An mspector shall have the same powers & are
exercised by a customs officer with regard o importation
of counterfeit goods under the East Afncan Community
Customs Managemeni Act.

(6) IF 2 magistrate, on swom information in writing—
(o) 15 sansfied that there s reasonable ground 1w
believe aither—

(i) that any goods, books or documents which an
mspector has power under thiz sechion 1o
nspect are on any prenuses and that their
mnspection 15 bikely to disclose evidence of
commission of an offence under this Act; or

(i) that any offence under this Act has been, 15
being, or 5 aboul to be committed on any
premises; and

{(b) 15 also sansfied efther—

(i) that admission to the premises has been or 15
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likely 1o be refused and that notice of intention
to apply for & warrant under this secbon has
been given (o the occupier, or

(it} that an application for admission, or the giving
of such a notice, would defeal the object of the
eniry, or thal the premises are unoccupied, or
that the occupier 15 temporarily absent and it
might defeal the object of the eniry 1o await
has retum,

the magistrate may by warrant under his hand, which
shall continue m force for a period of one month, authorize
an inspector 1o enter the premises, if need be by force.

(7) An mspector entering any premises by virtue of
this section may take with him such other persons and such
equipment as may appear to him to be necessary; and on
leaving any premises which he has so entered by virtue of a
warrani he shall, if the ises are unoccupied or the
occupier is temporanly mw them as effectively
secured against trespassers as he found them

214. (1) A person who—

(a) walfully obstructs an mspector m the discharge of
hmduria;

(b} wilfully [mls to comply with any requirement
properly made to him by an inspector,

(c} withoul reasonable cause, fails o give to an
mspector any assistance of information which the
inspector may reasonably require ol that person
for the purpose of the performance of his duties
under this Act; or

(d) m giving any such information as is mentionad in

{c), makes any statement which he
to be false or does not believe to be true,
commuts an offence.

(2) A person who, without authority—

(a) breaks, damages or tampers with a seal applied
by an inspector under this Act, or

(b} removes any goods, documents, articles, ilems,
objects or things sealed or sealed-off by an
mspector or detamed or siored al a counterfen
goods depot under this Act,

ATl mad
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commits an offence.

Z15. (1) An mspector who has seized any suspected Doty ofinpeder
counterfent goods in accordance with section 213 shall— .-l

{a) forthwith seal, clearly identify and categonze
the goods and prepare, in quadruplicate, an
mventory of such goods in the prescribed form
and cause the person from whom the goods are
seizad to check the inventory for correctness,
and, if correct, cause thal person o make a
certificate under his signature on each copy of
the imventory and if the sewred goods are
removed under paragraph {(c). the inspector shall
emdorse that fact under his signature on every
copy of the mventory. in which case the
mventory shall also serve as a receipt,

{(b) furnuish one copy of the nventory to the person
from whom the goods are seized and another (o
the complamant, if any, within five working
days after the seizure;

{c) as soon as possible, remove the goods, if
transportable, 1o a counterfent goods depot for
safie storage, or, if not capable of being removed
or transported, declare the goods o have been
seized in situ, and seal off or seal and lock up
the goods or place them under guard at the place
where they were found, and thereupon that
place shall be deemed to be a counterfent goods
depot, and

{d) by written notice, inform the following persons
of the action taken by the inspector under
section 213 (1) and of the address of the
counterfert goods depot where the seized goods
are kept—

(1) the person from whom those goods are
seized,

(i) either the complainam, where the
mspector exercised his powers pursuant
to 8 complaint laid in accordance with
section 223(1); or

(tii)the person who, m relation to those
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goods, qualifies under section 223(1) to
be a complainant, bul who had not yei
50 knid a complaint at the ime when the
mspector exercised those powers on his
own mnitiative m  accordance wiath
section 223(4).

(2) An mspector may require a complamani to disclose
any addiional nformation, which may be relevani to the
action that has been taken

(3) Any person aggrieved by a seizure of goods under
section 213 may, al any time, apply 1o a count of competent
jurisdiction for a determunation that the seized goods are
nod counterfent goods and for an order that they be returned
1o him

{4) The court may grant or refuse the relief applied for
under subsection (3) and make such order as it deems fit in
the cireumstances, including an order as to the payvment of
damages and costs.

216, (1) Copies of any statement taken down or other  Bvelmceand
documentary evidence procured by an mnspector in the "
course of exercising his powers under this Act, may be
made available to a complamamt upon an application in the
prescribed manner,

(2) In any civil proceedings concerming an act of
dealing in counterfeil goods by any person, it shall be
permissible to present evidence aboul thai person’s
conviction or conviclions on accouni of an offence or
offences founded on acts of dealing in counterfeit goods.

(3) A statement made by an inspector to the effect that
the goods specified in the inventory attached to that
statement are goods sewred by him from a specified person
ar a specified place and on a specified date shall be prima
facie evidence of the facts stated therein concerning the
counterfen goods or any act of dealing therein.
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l:ﬂ-]whﬂmllﬂmlﬂmm of an mielleciual property
right in respect of protected goods or any person’s title 1o
or interest in such intellectual property right 15 in 1ssue in
any civil or cnmanal proceedings concerning counterfed
goods, the substance of title to or interest in such
mtellectual property right, where it is alleged to encompass
the rights in respect of industnal property as contemplated
in the definition of “intellectual property nght™ in this Act,
may be proved in accordance with the provisions of the

various mdustrial property legislation

{5) Where the subsistence of intellectual property nght
in respect of suspected counterfert goods or the title or
interest in mielleciual property right is in issue, the
complainant shall be presumed to be the owner of the
copyright or the related nght or, a5 the case maybe, the
exclusive hicensee of any such right, until the contrary 15
proved.

(6) Where a name or mark purporting o be that of the
author of a work or the owner of copynght or related nghis
5 either associated with copies of a work or other protecied
subject matter, or its relaied packaging, or appears in
connection with a work or other protected subject matter,
this shall be admissible as evidence of the fact indicated
and such evidence shall be presumed to be correct, until the
contrary 15 proved.

(7) Subsections (4), (5) and (6) shall not be construed
20 06 10 detracl from the power of a court, m relation to any
such matter or any aspect thereof—

{a) to require oral evidence to be given; and

(b) to order that the evidence of a person who resides
or 15 for the ume bemg outside the area of junsdiction of
the court, be taken by means of interrogatones
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leaturing, bearing, incorporating or embodying the subject
matter of particular intellectual property right s proved o
have been found in possession of suspected counterfeit
goods 0 which the subject matter of the same intellectual
property right has been applied, i shall, in any civil or
criminal proceedings concerning an act of dealing in
counterfert goods found in his possession, be presumed,
uniil the conirary is proved, thal such person was in
possession of the goods for the purpose of trade if the
quantity of those goods 15 more than that which, in the
circumsiances, reasonably may be required for his private
and domestic use.

{9} In any criminal or civil proceedings concerning an
act of dealing in counterfeit goods, the evidence of any
person in the employment of the intellectual property nghis
holder or is agent with demonstrable traiming offered by
such miellectual property nghts holder or expenience in the
identification of the ntellectual properiv nghis holder's
products shall be admissible as experl evidence.

217. (1) Goods that have been seized under section
213(1) shall be stored and kept in safe custody al a
counterfeit goods depot until the person in charge of the
depot—

{a) 15 ordered by a couri to retum, release, destroy or
otherwise disposa of those goods as specified m the order:

Provided that in the case of counterfeit goods, such
goods shall be destroved at the expense of the local
manufacturer or importer, as the case may be, based on the
environmenial considerations and the capacity of the
country to destroy the goods, or shall be reshipped,

(b} is directed by an inspector under section 218 1o
release the goods to the person from whom they were
selred.

(BT
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{2) Upon an application in the prescnbed manner,
goods seized under section 213(1) shall, within five

or any other interesied person, ai the counterfeni goods
depol al any reasonable time.

applicant for testing or analysis,

{4) An mspector may take, n the prescribed manner,
samples of goods in reasonable quantities for lesting or
analysis

218.(1) Where any goods are seized and
under section 213, they shall be retumed, less any
thereof which has been reasonably utilized for the
of any test or analysis, to the person from whom they were
seized within a period of three months after the date of
seizure unless, nm}unmr:hpﬂmd.mpﬂmnudmpd

]

{(Z) Where a prosecution for an offence under this Act
15 commenced within the penod mentioned m subsection
(1), and any person is convicted of that offence, the coun
which made the conviction may order that any goods seuzsd
and detamed i relation to or in connection with which such

(3) The court before which a person is charged with an
offence under this Act shall whether such person is
convicted of the offence or nol. order that any goods in his
possession which appear to the court o be counterfieit
goods or to be tools used or intended 1o be used for making
counterfeit goods, be destroyed or otherwise dealt with as
the court may deam appropriate.

Belasee of seinal
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(4) Where & person charged with an offence under this
Act absconds and does not appear m court or where
counterfert goods are seized but are not claimed, an
inspector may apply to have the counterfent goods forfeited
1o the State for destruction

219, (1) The Board may, by notice in the Cazetre,

designate any place to be a counierfeil goods depot for the
purposes of this Act

{2) The Board shall appoint a fit and proper person o
be in charge of a counterfeit goods depot.

220.(1) The Direcior of Public Prosecutions may,
pursuani 1o the provisions of the Criminal Procedure Code,
appoant public prosecutors for purposes of cases ansing
under this Act.

{2) The Board shall, for purposes of section 171{4) of
the Criminal Procedure Code. be deemed to be a public
authonty

211. (1) If any person discloses to any other person—

{a) any nformation with respect o any manufactunng
process or trade secrel obtmned by him n
premises which be has entered by virtue of powers
of entry conferred on him under this Act; or

(b} any information obtamed by him in the
performance of functions under this Act,

{c) such person commits an offence unless the
disclosure was made i, or for the purpose of, the
performance by him or anv other person of the

(2) If any person who = nol an inspector purpons o

act as such, such person commits an offence

B. Counterfeir Goods
222, li shall be an offence for any person lo—
{a) have in his possession or control m the course of

1463
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trade, any counterfen goods;

(b) manufacture, produce or make in the course of
trade, any counterfed goods.

(c) sell, hire owl, barer or exchange, or offer or

expose for sale, hiring out, barter or exchange any
counterfen goods,

(d) expose or exhubit for the purposes of trade any
counterfert goods,

(e) distribute counterfeit goods for purposes of trade
or any other purpose.

{[) import o, transtt through, transship within or
export from Kenya exceplt for pnvate and
domestic use of the imporier or exporter as the
case may be, any counterfeil goods,

(g} in any other manner, dispose of any counterferd
goods in the course of trade;

{h) bave mn hus possession or control in the course of
trade any labels. patches, stickers, wrappers,
badges, emblems, medallions, charms, boxes,
or packaging of any type or nature, with a
counterfeit mark applied thereto, the use of which
15 likely to cavse confusion, 1o canse mistake, or 1o
deceive;

(1) aids or abets or conspires in the commission of any
offence under this Act,

(i) impont into Kenya, any goods or items bearing a
trade mark, trade name or copynght thal has not
been recorded with the Authority;

(k) impori mio Kenya, in the course of trade, any
goods or nems exceplt raw materials that is
unbranded;

(Iy fail to declare the quantity or the mtellectual
property right subsising in any goods being
imported into the Kenya,

(m) falsely declare the quantity or the mielleciual
property rights subsisting i anv goods bemng



l’hh}n”ﬂ#ﬂm’ﬁuﬂmm.ﬁﬂﬁ

imported into Kenya; or

(n) import into or transit through Kenya any labels,
patches, shickers, wrappers, badges, emblems,
medallions, charms, boxes, containers, cans,
cases, hand wags, documentations, or packaging
of any type or nature, with a counierfeit mark
applied thereto, the use of which 15 likely to
cause confusion, 1o cause mstake, or to deceive

123. (1) Any holder ol an intellectual property nght,
his successor in ttle, heensee or agent may, in respect of
any protected goods, where he has reasonable cause o
suspect that an offence under section 222 has been or i
being committed, or is likely to be committed, by any
person, lay a complaint with the Director General

{2) The complainant shall fumish, to the satnsfction
of the Director General, such mformation and particulars,
as may be prescribed, 1o the effect that the goods with
reference to which that offence has allegedly been, or is
being, or iz lkely to be, committed, prima facie are
counterfeil goods.

(3) Where the Direcior General is reasonably
satisfied—

() that the complanant 15 a person entitled o lay a

complaint under subsection (1); and

(b) that—

(i) the goods claimed W be protecied goods,
prima facte are protecied goods;(c)

(i) the ntelleciual property righi, the subject
matter of which s alleged to have been applied
o the offending goods, prima facie subsists.
and

(c) that the suspicion on which the complaint & based
appears 1o be reasonable in the circumstances,
the Director General shall cause appropnate sleps
to be taken in accordance with section 213(1).

{4) The preceding provisions of this section shall not

preclude an inspector from taking any appropniate steps on
his own imitiative including receiving and acting on
consumer complants in relation to any act or conduct

1465
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believed or suspected 1o be an act of dealing m counterfeit
goods, provided the provisions of this Act are complied
with

(5) Mothing in this section shall preclude the Director
General from causing appropriate steps to be taken in
accordance with section 213(1) mm the evemt of an
mirngement of an mtellectual propery right for which no
complaini has been lodged by the holder thereof in
accordance with subsection (1) of this section.

(6) Notwithstanding the provision of subsections (1)
and (2) of this section, a consumer or purchaser of goods
may, where he has reasonable cause 1 suspect thal an
offence under this Act has been committed, is being
comnutled or s likely to be committed by any person, lay a
complaint with the Director General who shall cause
appropnale steps to be taken n accordance with the
provisions of this AcL

224.(1) The owner of an imtellectual propeny right,
who has valid grounds for suspecting that the imporiation
of counterfert goods may take place, may apply 1o the
Commissioner or Director General mn the prescribed
manner (0 sewze and detain all suspected counterfert goods
which are—

(a) goods featuring, bearing, embodymg or
meorporaling the subject matter of that intellectual
property right or 1o which the subject matter of
that right has been apphed; and

(b) imported nto or enter Kenyva during the penod
specified in the application:

Provided that the period may not extend bevond the
last day of the period for which that intellectual property
right subsists.

{2) For purposes of subsection (1), the applicant may
furnish to the Commmissioner or Director General—

(a) a specimen of the goods to which the subject

lﬂmﬂl#ﬂ-fhn relevant miellectual property nght
ales;

(b) sufficient information and particulars &s to—
(i) the subsistence and extent of that intellectual
property nght; and
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(in) has title to that nght.

{3) The Commissioner or Dwector General shall
consider and deal with an application under sub- section (1)
within three working days and may grant the application 1f
satisfied on reasonable grounds thai—

{a) the poods claimed to be protected are prima focie

protected goods;

(b) the intellectual propernty right, the subject matter of
which relates to the protecied goods, prima facie
subsists; and

(c) the applicant prima focie 15 the owner of thai
intellectual property right.

{4) When an applicaon made under subsection (1)
has been granted and notice thereof given under subsection
((5), the counterfent goods of the type with reference to
which that application was made called the
stipulated goods), or suspecied on reasonable grounds (o be
stipulated goods, and imporied into or entening Kenva from
time o Ume during the penod determuned by the
Commussioner or Director General, which may be shorter
than the period applied for, may be seized and detained by
the customs authorities in accordance with the East Afncan
Commumity Customs Managemeni Act, 2004 subject io
subsections (6) and (7).

{(5) The Commussioner or Director General shall, by
notice in writing, inform the applicant whether the
application has been granted or not, and—

{a) If granted, state the penod during which any

stipulated goods bemg imponed inlo or entering
Kenya will be made subject 1o seizure and become
subject 1o detention under subsection (4);

(b} if not granted, state the reasons for refusal 1o be

granied,

(6) For purposes of acting under subsection (4) in
relation to goods that are stipulated goods or suspected on
reasonable grounds o be stipulated goods—

(a) an authorized customs officer or Inspector shall

seize the counterfeit goods or alleged or suspected
counterfert goods, in accordance with subsection

1467
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(1) or (4);

{b) the following provisions will apply muratis
murardis n relation o an authonezed customs
officer or Inspector—

{1} the provisions in accordance with or subject to
which the powers contemplated in section
223(4) may be exercised by an inspector so
acting on his own inihative;

(i) the provisions by which any other power or
any nght, function, duty, obligation,
exemption, mdemnity or liability is conferred
or imposed on an inspector 50 acting:

Provided that the Cabinet Secretary, al the request of
the Cabinet Secretary for the time being responsible for
finance acting on the recommendation of the Commissioner
or Director General, may, by notice in the Gazerte, exempl
an authonzed customs officer from any of the provisions
made applicable by this paragraph if satisfied that there are
suitable and appropnate altemative arrangemenis made by
or under the Customs Managemeni Act thai cover the
purpose of the provision from which exemption is sought.

(7) Any person who suffers damage or loss caused by
wrongful seizure, removal or detention of goods alleged 1o
be counterfeil goods pursuant to an application made (o the
Commissioner or Executive Director shall be entitled to
clasm compensation for the damage or loss suffered by hum
agamsi the applicant.

Provided that compensation shall only be paid where
the application for setzure and detention was false or
neghgent or made i bad fath

(8) The provisions of this Act or the Authonty shall
ot be construed so as to render the customs authority or any
+ 1= staff or agents Liable for—

(a) any failure to detect or seize stipulated goods;

(b) the inadvertent release of any such goods, or

{c) any action taken in good faith in respect of such
goods.

(9) For purposes of this section, "customs suthority”

means the Kenya Revenue Authonty established under the
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Kenya Revenue Authority Act or the Authority

225(1) Subject to subsection (2), the Director General
may, where satwfied that any person has committed an
offence under this Act m respect of which a fine s
provided for or in respect of which anything is liable 1o
forfeiture, order such person to pay a sum of money, not
exceading the amount of the fine (o which the person
would have been hable if he or she had been prosecuted
and convicted for the offence, as he may deem fit, and the
Director General may order anything liable to forferture i
connection with the offence 1o be forfeited.

{2) The Director General shall not exercise the powers
conferred under subsection (1) unless the person admits in
the prescribed form thal he or she has committed the
offence and requests the Director General to deal with such
offence under this section

(3) Where the Director General makes any order under
this secthion—

{a) the order shall be in writing and shall have
attached to it the request of the person to the
Director General to deal with the matter;

{b) the order shall specify the offence which the
person commulted and the penalty imposed by the
Direcior General,

(c) a copy of the order shall be given to the person if
the person so requests,

{d) the person agamst whom an order s 1ssued under
thit section shall not be lizble to any further
prosecufion in respeci of the offence, and where
any proseculion 18 subsequently brought in respect
thereof. it shall be a defence for the person to
prove that the offence which he or she is charged
with has been compounded under this section; and

() the order shall be final, and may be enforced in the
Eﬂaﬂunmmrna&u‘mnrnrduufﬂm High
our

226(1) Trademarks relating to goods to be imported
mio Kenya, imespective of the place of registration, shall be
recorded with the Authority. in the prescribed manner if the

Cempemding of
allondes
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registralion is curnent.

(2) Applicants for recordation of trademarks shall be
notified of the approval or demal of an application fled
under this section in a prescribed manner by notice in the
Anti-Counterfeil newsletter published by the Authority

{3} An application to record one or more trademarks
shall be i wniting in the prescnibed manner and addressed
to the Authonty and shall include the following
nformation—

(a) the name, complete business address, and
citizenship of the trademark owner or owners (il a
partnership, the cilizenship of each pariner; if an
aHuGMMwmmmmﬂhBSmmmy or
other political junsdicthon withim which it was
organized, mcorporated, or created),

(b} the places of manufacture of goods bearng the
recorded trademark

{c) sample of the vademarked goods or a sufficient
digital photographic  representation of the
rademarked goods with appropriate detals for
identification and differentiation fom any
counterfents;

(d) the name and principal business address of each
foreign person or business eniny authorized or
licensed to use the trademark and a statement as Lo
the use authorized, and

(e) the wdentity of any parenl or subsidiary company
or other foreign company under common
ownership or control which uses the trademark
abroad

{4) The application shall be accompanied by —

{a) a status copy of the certificate of registration
certified by the registering authority showmng title
to be presently in the name of the Applicant;

(b) the apphcation shall be accompamied by a
prescribed fee:

Provided that if the trademark i registered for more

than one class of goods, the fee for recordation shall be for
each class.
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{3) The recordstion of the trademark and protection
thereunder shall be effective on the date an application for
recordation is approved.

{6) The recordation of a wrademark shall remain in
force for a period of one year from the date of approval of
the application for recordation or the current registration
period of the trademark, whichever is shomer,

(7) Recordation of a trademark shall be cancelled if
the trademark registration is finally cancelled or revoked

(8) Il there 15 change in ownership of a recorded
trademark and the new ownmer wishes 1o continue the
recordation with the Authonity, the new owner shall apply
immediately by—

(a) complying with subsection (4) hereinabove,

{b) descnbmg any wme bmit on the rights of

ownership transferred,

(ch submutiing a status copy of the certificate of
registration certified by the registenng authority
showing title to be presently i the name of the
new owner, and

(d) paying a prescribed fee.

{9) If there is a change m the name of the owner of a
recorded trademark, but no change in ownership,
written notice thereol shall be given to the
Authority accompanied by —

(a) & status copy of the ceruficate of registration
certified by the registenng authority showing title
to be presently in the name as changed, and

(b) a prescribed fee

(10) The owner of a recorded trademark shall submi a

writlen application in the prescribed manner to the
Authority not later than thirty days to the expiration of the
current recordation

(11} An application for renewal of recordation shall be

sccompanied by—

(a) a status copy of the cemificate of registration
ceriified by the registering authority showing the
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utle to be in the name of the applicant, and

{b} a statemeni describing any change of ownershup or
m the name of the owner and any change of
addresses of the owners and places of
manufacture;

(c) a prescribed fea

(12) The provisions of this section shall apply to the
recordation of copyrights, trade names or any other form of
inteflectual property rights mutans munandis.

{(13) The Authonty shall after satsfymg nself thal
imporied goods have complied with the provisions of this
sechion ssue o the importer of goods a certification mark
in the form of an anti-counterfert security device at a
prescribed [ee

(14) The Authority shall have the power to seize and
destroy any goods onginally imported mto Kenya bul
found within Kenya that do not bear the anti-coursterfeil
secunty device.

PART VI- FINANCIAL PROVISIONS
217. (1) The funds of the Authoniy shall consist of—  Femdofthe

(a) such monies a5 may be granted to the Authority by
the Cabinet Secretary pursuant to subsection (2);
(b) such momes or assels as may accrue (o or vest m
the Authoriy in the course of the exercise of ils
powers or the performance of its functions under
this Act or under any other written law; or

{c) all monies from any other source provided for or
donated or lent to the Authoniy

(2) There shall be made to the Authority, out of
momies provided by Parliament for that purpose, grants
towards the expenditure incurred by the Authoniy n the
exercise of us powers or the performance of its functions
under this Act.
228, The Financial year of the Authority shall be the Fimessl yea
penod of twelve months endmg on the thirteth June m
each year
229.(1) Ar least three months before the Ameeletimae
commencemen! of each fnancial vear, the Board shall
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cause lo be prepared esimates of the revenue and
expenditure of the Authority for that year
(2} The annual estimates shall make provision for all
estimated expenditure of the for the financial vear and in
particular, the estimates shall provide for—
(a) the payment of the salares, allowances and other
charges n respect of the staff of the Authority;
(b) the paymeni of pensions, gratuies and other
charges in respect of the staff of the Authority;
(c) the proper maintenance of the buildings and
grounds of the Authority,

{d) the mamtenance, repar and replacement of the
equipment and other property of the Authoniy,
and

() the creation of such reserve funds to meet future or
contingent labilities m respect of retirement
benefits, insurance or replacement of buildings or
equipment, or in respect of such other matter as the
Board may deem appropriate.

(3) The annual estimates shall be approved by the
Board before the commencement of the financial vear to
which they relate and shall be submitted to the Cabinet
Secretary responsible for finance for approval.

(4) No expenditure shall be mecurred for the purposes
of the Authonty except n accordance with the annual
estmates under subsection (3), or except with the
authorization of the Board given with prior writien
approval of the Cabinet Secretary.

230. (1) The Board shall cause to be kept all proper
books, and records of accounts of the income, expenditure
and assets of the Authority

{2) Within & period of four months from the end of
each financial year, the Board shall submit 1o the Auditor-
General, the accounts of the Authority together with—

(a) a staiement of the the mcome and expenditure of

the Authonity duning that year; and

(b) a balance sheet of the Authority on the last day of

that vear.

1473
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(3) The accounts of the Authority shall be sudited and
reporied upon in accordance with the Constitution, the
Public Audit Act and any other relevant legislation.

231. (1) The Board may invest any of the funds of the
Authority i securihies in which trustees may by law invest
trust funds, or in any other securities which the National
Treasury may, from time to time, approve for that purposa.

(2) The Board may, subject o the approval of the
Treasury, place on deposit with such bank or banks as o
may determune, any momes nol immediately required for
the purposes of the Authority.

PART VII—THE INTELLECTUAL PROPERTY
TRIBUNAL

232, There s established the Intellectual Property
Tribunal, hereinafter referred to as the Tnbunal for the
purpose of hearing and determining intelleciual property
disputes and appeals in accordance with the provisions of
the Geographical Indications Act, 2026 , the Trade
Marks Actand  amy other written law.

233. (I} The Tnbunal shall comprise —

(a) a charperson who shall be appointed by the

Presideni from among persons qualified 10 be
Jjudges of the High Coun and who has a1 least five
years' expenence in intellectual property matters,

(b) six other persons who shall be appointed by the
Cabinet Secretary and who are noi public officers.

{2) A person shall be qualified for appomtment under
subsection (1) if that person—

(a) 1s a citizen of Kenya;

{(b) holds a degree in law, science, intellectual
property of a relevani area from & university
recognused in Kenya,

(c) 15 a member in good standing of the relevani
professional association;and

(d) meets the requirements of leadership and integrity
sat out in Chapter Six of the Constitution.

(3) The Chairperson and the members of the Tribunal

shall be appoinied at differeni times so thai the respective

Ewtabhihin il of
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expiry dates of their terms office shall fall at different
nmes.

{4) The members of the Tribunal shall hold office for a
peniod of three years, but shall be eligible for

reappomniment for one further term
234.(1) The Cabmet Secretary shall appomt the IO
secretary to the Tribunal Tribunal

{2) A person shall be qualified to be appointed to hold
office as secretary 1o the Tribunal under subsection ( I} if
such a person 1s an advocate of the High Court of Kenva of
not less than seven years standing.

(3) The Secretary shall be responsible for the day 1o
day management of the Tribunal
( 4) The Tribunal may appoint such other staff as may
be necessary for the proper discharge of the functions of the
Trbunal under this Act.
235. (1) The Tribunal may seek technical advice from Technical svice
persons whose specialized knowledge or experience may
asgist the Tribumal in its procesdings,
{£) The persons referred to m subsection (1) persons
shall disclose any interest they may have in the matter
before the Tribunal or any subsequent interest acquired
relating to the matter in question.
ﬂi.{l}TlI:Trihm:lm,miuuwnnmﬁnnurupun f:.""'ﬂ*;"_
wnhymwmm,mmmjmsmm T
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(2) Judgments and orders of the Tribunal shall be
executed and enforced in the same manner a5 judgments
and orders of a court of law

(3) Any person aggneved by a decision of the
Tribunal may, within sixty days from the date of the

decision or order, appeal to the High Court.

{4) The law apphcable o applications for review to
the High Court m civil matters shall, with the necessary
maodifications or other adjusiments as the Chief Justice may
direct, apply to applications for review from the Tribunal 1o
the High Coun.
237. (1) The Tribunal shall meet as and when there is  Reios asd

ot the
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{2) Unless a unanimous decision is reached, a decision
on any matter before the Tribunal shall be by a majority of
votes of the members present and in the case of an equality
of votes, the Chairperson or the person presiding shall have
a casting vole.

(3) The Tnbunal shall conduct its proceedings
without procedural formality but shall observe the rules of
natural justice and rules of evidence of a similar nature.

{4) Except as prescnbed in this Act, the Tribunal shall
regulate is own procedure.

238. A matter or thing or act done by a member of the
Tribunal or any officer, emplovee or agent of the Tribunal
shall not, if the matter or thing is done bona fide for
executing the functions, powers or duites of the Tribunal,
render the member, officer, emplovee, agent or any other
person acting on those directions personally liable to any
action, claim or demand whatsoever

PARTVIII— PROVISIONS ON DELEGATED

POWERS

239, (1) The Cabinet Secretary may, in consultation
with the Authority, make Regulations for better carrving
into effect the provisions of this Act.

(2) Without prejudice 1o the generality of subsection
(1), the Regulations made under this section may
prescribe—

{a) the form and manner of filing applicatons under

this Act,

{b) the requrements relating to patent applications,
wility  model  applications,  technovation
applications and applications for registration of
ndustrial designs,

(c) the form and content of descriptions, claims,
abstracts, drawings and sequence listings;

(d) the procedure for amendment, division, withdrawal
and examination of applications,

(e) the requirements relating to unity of invention;

(f) the procedure for claiming priority and furnishing

Tribunal
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pniority documenis,
(ghthe furmishing of mformation relating 1o
corresponding foreign applications and grants;
(h) the payment, waiver, reduction and refund of fees
payable under this Act,
(1) the form and maintenance of registers under this
Act,

() the publicanion of apphcations, patents, wtility
models, technovations and industrial designs in the
Intellectual Property Journal,

(k) the conduct of international-iype searches and
substantive examination;

{Iythe procedure relating 10 nternational applications
under the Patent Cooperation Treaty,
{m) the deposit and handling of microorganisms and
other self-replicable material,
(n) the disclosure of biological resources and
raditonal knowledge and proof of prior

informed consent;

(o} the regstraton and regulation of licence
contracts;

(p) the procedure for applications for compulsory
licences and hicences as of right,

{q} the procedure relating to exploitation of patented
mventions by the Government or by persons

(r) the registration, renewal, restoration, assignment
and licensing of industrial designs;

(s) the procedure relating to utihiy models and
technovations;

(1) the qualifications, registration and regulation of
patent agents;

{u) the forms to be used for the purposes of this Act:

(v) the imposition of administrative fees and charges.

(w) any inventory to be prepared or made under this
Act
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{x) any maiter necessary or expedient for the proper
and ive conirol, and
admnistration of a counterfeil goods depol and
the proper care of the goods detamed therein;

{v) the manner and procedures for proper disposal of
counterfeit goods, and

(z) any other matter required or perrited under this
Act 1o be prescribed by the Regulations

PART IX—MISCELLANEOUS PROVISIONS

240, (1) A person convicted of an offence under
section 222, shall be liable—

(a) m the case of a first conviction, o Imprsonmeni
for a term not exceeding five years, or to a fine, in
respect of each article or tem mvolved in the
particular act of dealing in counterfeit goods to
which the offence relates, not less than three imes
the value of the prevailing retail price of the goods,
or bath;

{b)m the case of a second or any subsequent
conviction, to imprisonmeni for a term nol
exceeding fiffeen years, or 10 & fine. not less than
live umes the value of the prevailing retal price of
the goods. or both

(2) A person convicled of an offence under section

214 or 221, shall be liable 1o imprisonment for a term not
exceading three vears. or & fine nol exceeding two million
shillings, or both,

{3} A court that has convicted a person of an offence

under section 222—

(a) shall, when considering which penally 1o impose,
take into account, inter alia, any risk 1o human or
animal life, health or safety or danger to property,
whether movable or immovable, thal may arise
from the presence or use of the counterfeit goods

3 :
{b) may take into accouni, i mitigation of senience.
any e¢vidence to the effect that such person had
fully, truthfully and to the best of his ability
disclosed to an inspector who investigated that
offence, all information and particulars available
to that person in relation to any or all of the

Toraltics
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following—

() the source from which the counterfeit goods
mvolved in the commission of the offence,
were obtained;

() the identity of the persons involved in the
imporiation,  exportation,  manufacture,
production or making of those counterfed
goods,

(it} the identity and, if reasonably demanded, the
addresses or whereabouts of the persons
mvolved in the distnbution of those poods:
and

(iv) the channels for the distribution of those
goods

{4) Where an offence under this Act which has been
committed by a body corporate is proved to have been
commuitted with the consent and connivance of or 1o be
mt:ihuahhelu,uuynﬂghcannlhapqnuﬁmydjmm,
manager, secretary or other similar officer of the body
mpnma,armypmnwlmumpmpuniugmaﬂmmy
such capacity, he as well as the body corporate commits an
offence.

{5) %matumhaammlldﬁdduhem of a
mwmwmupwmmmm;mmm
convicted or acquitted and the goods in the opinion of
Cnmmmmﬁﬂtuﬂhapmndmumsmmm
benefited or obtained some monetary advantage from
dealing in counterfen goods the subject matter of the
criminal proceedings, the Count shall on application of the
prosecutor order the suspect to forfen that benefit or
monetary advantage to the Authority within a period of
ﬂ:runumh:andmdu&uluuﬁuﬂmmymymmmd
recover that benefit or advantage from the suspect.

241. The Cabinet Secretary may make rules regulating
the practice and procedure of the Tribunal

242. No duty shall be chargeable under the Stamp
Duty Act (Cap. 480) in respect of any instrument executed
by, or an behalf of, or in favour of the Authority which. but
for this section, the Authority would be liable to pay.

243. (1) The Authonty shall publish a journal 1o be
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referred to as the Intelleciual Property Journal mh’“’

(2) The Joumnal shall be published as parl of the
procedures prescribed under the Trade Marks Act, the
Geographical Indications Act, 2026, or for purposes of =R
publishing any other matter related to intellectual property

244, The Director General shall mantain a Register of Pt st
Patent Agents as prescribed in the Regulations.

245, (1) The Industrial Property Act is repealed. Repaal

(2) The Anti-Counterfenr Act is repealed

(3) The Copyvright Act is repealed.

(4) The transitional and saving provisions sel um in
the Schedule shall hawﬁ&uupmlhurq:ml f the
Industrial Property Act, Anti-Counterfei md the
Copynght Act

PART X—TRANSITIONAL AND SAVING

FROVISIONS

246. (1) The Authority shall be the successor of the
former institutions.

{2) For purposes of this par—

“former mstitubons™ means—

(a) Kenya Industnal Property Institute;

(b) Kenya Copyright Board. and

(c) Anti-Counterfeil Authority.

“appointed day™ means the day on which this Act
comes mio force.

247. The tenure of a Chairperson or member of a
Tribunal established under the Industnal Property Act and
the Copvright Act shall expire upon the commencement of
this Act

248.(1) Any person who, immediately before the Theuaifof
commencemenl date was an officer or member of S0l of  Luinsions
the former institutions, nol being then under notice of
dismissal or resignation shall, on the commencement of this
Act, become an officer or staff of the Authority in the same
position and on thewr current or improved terms and
conditions of service as the former instutubons.

i
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(2) Despite subsection (1), a member of stafl or officer
who was serving m a former institution as a substantive
member of staff or officer, seconded member of stall or
officer, deployed member of staff or officer, shall upon the
commencement of this Act be deploved or redesignated
within the Authority.

(3) A member of staff or officer of a former
mstrtution, who is not deployed or redesignated by the
Authority as provided for in sub sections (1) and (2) shall
be placed in a suitable and similar positions in the public
S&rvice:

Provided that all the salaries and benefits of the
member of stafl or officer shall continue to be paid by the
Authority, pending placemeni

{4) Notwithstanding the generality of sub section (3),
no member of staff or officer of a former institution shall
be subject to any form of interview as a condition for
placemeni.

249. (1) Where on the appointed day—

ta) any disciplinary Ings aganist any member

Mnﬁnfl&wwmm“muumumnr

being heard or instituted, or have been heard or

investigated by the former imstitution but no order
or decision has been made thereon; or

(b) any such member of staff 15 imterdicted or

suspended. The Authority shall—

(i) in the case of paragraph (a), carrv on and
complete the hearing or mvestigation and make
an order or render a decision, as the case may
be; and

(ii) in the case of h (b), deal with such
member nTMM as il deems

(2) Where on the appointed day, any penalty, other
than dismissal, has been imposed on any member of staff of
a former institution pursuant (o disciplinary 1
and the penalty has not been, or remains to be, served by
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such member of staff, the member shall upon transfer to the
Authority, serve or continue (o serve such penalty to its full
as if it had been imposed by the Authority or Tribunal,
whera applicable.

{3) Despite the gencrality of subsection (1) the
provisions on discipling in the human résource instruments
of the former mstitutions shall apply until conclusion of the
disciplmary process

250. The tenure of a Chairperson or member of a
Board of a former institution shall expire upon the
commencement of this Act.

251. On the appomnted day, all the funds, assets and
other property, both movable and immovable, which
immedintely before that date were vested i a former
institution shall vest in the Authority.

252, Upon Commencement of this Act, all nghis,
powers and liabiliies which immediately before such day
were vested in, imposed on or enforceable agamnst the
former institutions shall by virtue of this section, be vested
in, imposed on or enforceable against the Authonty.

appointed day to which—

(a) a former institution was a party,

(b) befiore a former institution; or

(c) before a court of competent jurisdiction;

shall be continued as if the proceadings were instituted
under the provizions of this Act

I54. Everv agreement, contract, deed, bond or other
instrument to which a former institution was a party or
which affected the former institution and whether or not of
such a nature that the nghts, habilihes and obligations
thereunder could be assigned, shall have effect as if the
Authority were a party thereto or affected thereby instead
of the former mstiution and as if for every reference,
whether express or implied, therein to the former institution
there were substituted in respect of anything to be done on
or after the appointed day

255, The administrative decisions made by a former

Admsll e
ko Do,
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institution, former or by the Cabinet Secretary which are in
force immediately before the appointed day shall, on or
afier such day, have force as if they were decisions made
by the Authority or the Cabinet Secretary under this Act

256. (1) A member of stafl of a former institution who
becomes a member of staff of the Authority shall continue
mhagnvmudhyﬂnminmﬁuvmwmym
statutory voluntary pension scheme.

(2) Where any person whose services are transferrad
to the Authonty is, on the appointed day, a member of any
stalutory voluntary pension scheme or provident fund, the
person shall for the purpose of this Act, continue 1o be
govemed by the same regulations under those schemes or
funds. as if the person had not been so transferred, and for
purposes of the regulations governing those schemes or
funds, service with the Authority shall be deemed to be
service in the former institution

257. (1) Any officer or member of staff of a former
umtitminngazmndmnmsum,dupm}-ngistmnr
mpf:;rrﬂslullbegmmdm be properly garetied under
this Act, for a period not ng one year, for purposes
of the functions ufdlismm

(2) The Board shall appoint and gazette the Regstrar,

Deputy Registrars, Inspectors and Prosecutors as are
necessary for the functions under this Act.

FIRST SCHEDULE (5.5
WRITTEN LAWS TO BE ADMINISTERED BY THE
AUTHORITY
|. The Geographical Indications Act, 2026
2 The Trade Marks Act, Cap. 506
SECOND SCHEDULE (&)

FROVISIONS AS TO THE CONDUCT OF BUSINESS
AND AFFAIRS OF THE BOARD

L. {1) The Board shall meet not bess than four times in
every financial vear and not more than four months shall
elapse between the date of one meeting and the date of the
next meeting,

(2) Motwithstanding the provisions of subpamyrﬂl
{llﬂmﬂhﬂrﬂ:ﬂnﬂly+wmmrﬂqmﬂimnhiﬂwitlm A
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al least five members shall, convene a special meeting of
the Board at any ime for the transaction of the business of
the Board

{3) Unless three-quariers of the ioial members of the
Board otherwise agree, at least fourteen days’ written
nohice of every meeting of the Board shall be given to
every member of the Board.

{4} The quorum for the conduct of the business of the
Board shall be two-thirds of the members including the
Chairman or the person presiding.

{3) The Charrman shall preside al every meeting of the
Board al which he & present bul, in s absence, the
members shall elect o
preside, who shall, with respect to thal meeting and the

i of the

Won
of

2

{7) Subject to s aph (4), no proceedings of the
Board shall be invalid by reason only of a vacancy among
the members thereol

2(1) (1) If a member 5 directly or indirectly
interested m any contracl, proposed contract or other matter
before the Board and 15 present at a meeting of the Board at
which the contract, proposed contract or other matter is the
subject of consideration, that member shall, at llun'n:":'l\.&g
and as soon as practicable after the commencement th :
disclose the fact and shall not take pan in the consideration
or discussion of, or vole on. any questions with respect (o
the contract or other matter, or be counted in the quorum of
the meeting during consideration of the matter:

Provided that, if the majonity of the members present
are of the opinion that the expenence or expertise of such
member 15 vital 1o the deliberations of the meeting, the
Board may permit the member to participate in the
deliberations subject to such restrictions as i may impose
but such member shall not have the right 1o vole on the
matter in question.

(2) A disclosure of interest made under this
shall be recorded in the munutes of the meeting al which 1

Disclonstre ol
w=tereat by Hoard
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i5 made.
(3) A member of the Board who contravenes
subparagraph (1) commits an offence and is liable (o
imprisonment for & term not exceeding six months, or (o a
&mﬂmmmmmmmnmmm
3. Any contract or instrument which., if entered into or
executed by a person not being a body corporate, would not
uire (o be under seal, may be entered into or executed on
nruuﬂuudhympmmgmmlh-mmidir
asuthorzzed by the Board for that purpose
4. The Board shall cause minutes of all resolutions and
Wu{mimurmzﬂimmmmedm
ks kept for that purpose,
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons of the Bill

The principal object of this Bill is to establish the Kenva Intellectual
Property Authonity as a single nstitution to administer, in ong place, all of
Kenya's intellectual property law. The Bill merges three existing Siate
Corporations, the Kenya Industrial Property Institute, the Kenya Copynight
Board, and the Anti-Counterfeit Authority into the Authority, and
consolidates mto a single Act the substantive law on patents, utility
models, indusinal designs, copynghi and related nghts, and anti-
counterfeiting, which 15 currently spread across three separate Acts ol
Parliament

Al present, Kenya's mitellectual property law is fragmented The
Kenva Industrial Property Institute adnunisters the Industnal Property Act,
which govems patenis, utility models, industnial designs, and
technovations The Kenya Copyright Board administers the Copyright
Act, which governs copyright and related rights, including the nghts of
performers, producers, and broadcasters. The Ant-Counterfen Authonty
administers the Anti-Counterfeit Act, which governs the detection and
prosecution of trade in counterfel goods. Each body operates
independently with its own board. management, staff. budget, and tribunal
for resolving disputes. This fragmentation has resulted in duplication of
functions, inconsistent standards, and an unnecessarily complex and costly
experience for mventors, creators, busmesses, and the public.

The Cabinet, in its meeting of 21 January 2025, directed the merger
of State Corporations with overlapping mandates. This Bill gives effect o
that direction. The Bill also gives effect to the constitutional obligation
under Article 40(5) of the Constilution of Kenya, 2010, which requires the
State to support, promode, and protect the intellectual property rights of the
people of Kenva, and to Article 11{2)c), which requires the State to
promote and protect the intellectual property rights of local communities.
The Bill further gives effect to Article 69 of the Constitution, which
relates to the protection of biologscal diversity and traditional knowledge.

Pari I of the Bill contains the prelimunary provisions, including the
short title and definitions of key terms used in the Bill

Part 11 of the Bill esiablishes the Kenya Intellectual Properly
Authority a5 a body corporate with perpetual succession and the capacity
to sue and be sued, hold property, and enter into contracts. It sets out the
functions of the Authonty, which include registering and granting
intellectual property righis; regulaiing the importation and manufacture of
goods through an intellectual propenty recordal svstem; licensing and
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regulating collective managemeni organisations and mtellectual
property agenis, mamiaining databases and registers; protecting genetic
resources, traditional knowledge, and cultural expressions combating
piracy and counterfeiting; and promoting public awareness of intellectual
property rights. Part Il also establishes the Board of the Authority s its
goverming body, sets out the qualifications, appomiment, and removal of
Board members, and provides for the competitive recruitment and
appoiniment of the Director-General as the chiel executive officer of the
Authority. It further provides for the financial management of the
Authority, including the sources of funds, the financial year, annual
estimates, accounis, and audit by the Auditor-General,

Part 111 of the Bill provides for the conditions for pateniability,
including novelty, mventive step. and industrial application. It also
addresses the treatment of artificial intelligence-assisted and Al-generated
inventions, the righis of inventors, the application and grani process,
international applications under the Patent Cooperation Treaty and the
Harare Protocol, the rights and obligations of patem owners, compulsory
&mming,melm&fpmmmmfﬁs.miﬁi}-nudth,mm
designs, and technovations. It provides for infringement proceedings and
criminal hability for mientional infringement.

Part IV of the Bill provides for the works eligible for copynght, the
exclusive rights conferred by copyright, the duration of copyright, and the
nghis of performers, producers of sound recordings, and broadcasting
organisations. It provides for permitted acts mcluding faur dealing for
research, education, criticism, and reporting of current events and for the
rights of visually impaired persons to access copyright works. It addresses
moral rights, the assignment and licensing of copyright, collective
management organisations, and the hability of online inermediaries i
also prowides for the resale, right of artists, nng back tune revenue
distribution, and infringement offences and penaliies.,

Part V of the Bill provides for the miment and powers of
nspectors, the seizure and detention of coumterfeit goods, the
establishment of counterfeit goods depots, the laying of complaints by
intellectual property rights holders, the powers of the Commissioner of
Customs and the Director-General, offences relating to dealing in
counterfeit goods, and the penalties applicable Upon convichion

Part V1 of the Bill provides for the financial provisions of the
Authority, covenng the sources of funds, the fnancial vear, annual
estimates, accounts, and audit



1488 The Kenya Intellectmal Propente Bill, 2006

Part VII of the Bill establishes the Intellectual Property Tribunal
o hear and determine all mtellectual property disputes and appeals in
Eenya The Tribunal replaces the separate iribunals currently operating
under the Industrial Property Act and the Copynight Act. A single tnibunal
will ensure consistency in the resolution of disputes and reduce delay. The
Charperson of the Trbunal shall be sppomted by the President from
among persons qualified o be judges of the High Court, and six other
members shall be appointed by the Calunet Secretary, Any person
aggrieved by a decision of the Tribunal may appeal to the High Coun
within sixty days.

Part VII1 of the Bill provides for the regulation-making powers of
the Cabmet Secretary, mcluding regulations on the form and manner of
filing applications, the payvment of fees, the manienance of registers, and
the admimisiration of counterfer goods depots.

Part IX of the Bill contans miscellaneous provisions ncluding
penalties, rules of procedure for the Tnbunal, exemption from stamp duty,
the publication of an Intellectual Property Journal, the mantenance of a
register of patent agents, and the repeal of the Industnial Property Act, the
Anti-Counterfeil Act, and the Copymight Act.

Part X of the Bill contamns transiional and saving provisions 1o
ensure the seamless transfer of staff, assets, habilities, pending
proceedings, contracts, administrabve decisions, and  pension
arrangements from the Kenya Industrial Property Institute, the Kenya
Copynght Board, and the Anti-Counterfen Authonity to the Authority. No
member of stafl of the former mstitutions shall be subjected 1o any further
mierview as 8 condition for placement, and all salanies and benefits shall
continue uninterrupted during the transition.

The First Schedule sets out the wrnitten laws 1o be administered by the
Authority being the Geographical Indications Act, 2026 and the Trade
Marks Act (Cap. 506) The Second Schedule provides for the conduct of
business and affairs of the Board.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill delegates legislative powers to the Cabinet Secretary
responsible for intelleciual property to make regulations for the beites
carrving out of the provisions of the Act, io make mules regulating the
practice and procedure of the Tribunal, and to amend the First Schedule by
Garette notice. The Bill does not limit any fmdamental rights and
freedoms.
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ﬂw&ﬂlmmllﬁdlwmﬂygummuuﬂ!ﬁnh
meaning of Article 110(1)a) of the Constitution

Statement as to whether the Bill is 2 money Bill within the meaning of
Article 114 of the Constitution

The enactment of thes Bill may occasion additional expenditure of
public funds.

Dated the 14th May, 2026,

EIMANI ICHUNG W AH
Leader of the Majority Party






