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PRELIMINARIES

Establishment and Mandate of the Committee

The Standing Committee on Health is established pursuant to standing order 228 (3)
and the Fourth Schedule of the Senate Standing Orders and is mandated to consider
all matters relating to medical services, public health and sanitation.

Pursuant to Standing Order 228(4), the Committee is specifically mandated to-

a)

b)
c)
d)
e)
V)
g

J

)

investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration and operations of the Ministry of
Health and its departments;

study the programme and policy objectives of the Ministry of Health and its
departments, and the effectiveness of the implementation thereof:

study and review all legislation referred to it;

study, assess and analyze the success of the Ministry of Health and
departments assigned to it as measured by the results obtained as compared
with their stated objectives;

consider the Budget Policy Statement in line with the Committee’s mandate;
report on all appointments where the Constitution or any law requires the
Senate to approve;

make reports and recommendations to the Senate as often as possible,
including recommendations for proposed legislation;

consider reports of Commissions and Independent Offices submitted to the
Senate pursuant to the provisions of Article 254 of the Constitution;

examine any statements raised by Senators on a matter within its mandate; and

J) Jollow up and report on the status of implementation of resolution within its

mandate, and

k) follow up and report on the status of commitments made by the Cabinet

Secretaries in their response to questions under Standing Order 51C.

Committee Membership

The Committee is comprised of the following members-

R I R RV e

Sen. Jackson K. Mandago, EGH, MP - Chairperson

Sen. Mariam Sheikh Omar, MP - Vice-Chairperson
Sen. Justice (Rtd.) Stewart Madzayo, EGH, MP - Member

Sen. Ledama Olekina, MP - Member

Sen. David Wakoli,MP - Member

Sen. Richard Onyonka,MP - Member

Sen. Tabitha Mutinda,MP - Member

Sen. Hamida Kibwana,MP - Member

Sen. Joseph Githuku,MP - Member






CHAIRPERSON’S FOREWORD

The Health (Amendment) Bill, 2025 (Senate Bills No. 12 of 2025) was introduced in
the Senate by way of First Reading on Tuesday 23 September, 2025 and thereafter
stood committed to the Committee on Health for consideration.

The principal object of the Bill is to prohibit the detention of patients or the bodies of
deceased patients by health facilities as a means of securing payment for outstanding
medical or mortuary bills. The Bill, further, seeks to make it a criminal offence for any
person responsible for discharging patients in a health facility to detain them due to
unpaid medical bills. This Bill reinforces Kenya’s commitment to upholding the right
to human dignity and protection from arbitrary detention as enshrined in the
Constitution. '

In accordance with the provisions of Article 118 of the Constitution and standing
order 145 (5) of the Senate Standing Orders, the Committee subsequently, through
public advertisements that appeared in the Daily Nation and the Standard Newspapers
that appeared on Wednesday, 30" September, 2025, invited interested members of the
public to submit any representations that they may have on the Bill by way of written
memoranda.

The Committee received written memoranda from the Ministry of Health, the Council
of Governors, the National Gender and Equality Commission (NGEC), the Kenya
Ethical and Legal Issues Network and Aga Khan Health Services. At the close of
public participation period, the Committee prepared a comprehensive matrix of all
submissions, views and proposed amendments for its consideration.

Upon deliberation, the Committee observed that the practice of detaining patients or
deceased persons for non-payment of medical or mortuary fees is contrary to
international human rights standards, as reaffirmed by the World Health Organization
(WHO) in its 2020 paper titled Ending Hospital Detention for Nonpayment of Bills:
Legal and Health Financing Options.

The Committee reaffirmed that the objective of the Bill is not to criminalize the
recovery of lawful debts but to outlaw the unethical and unlawful act of detaining
patients or corpses for non-payment of medical fees, a practice already condemned by
Kenyan courts in the case of Emma Muthoni Njeri v Nairobi Women'’s Hospital

KEHC 8797 (KLR) decision.

The Committee further acknowledges that Kenya has made significant progress
towards achieving Universal Health Coverage through the establishment of the Social
Health Insurance Fund, Emergency, Chronic and Critical Illness Fund, and the
Primary Healthcare Fund. These mechanisms are designed to reduce the financial
burden on citizens when seeking medical services and consequently eradicate
unethical practices such as hospital detention for non-payment of medical fees.



As I conclude, I wish to sincerely thank the Office of the Speaker and the Office of the
Clerk of the Senate for the support extended to the Committee in execution of its
mandate. I also wish to extend my gratitude to the Committee members for their
diligence, commitment and insightful contributions throughout consideration of this

Bill.

It is now my pleasant duty, pursuant to standing order 148 (1) of the Senate Standing
Orders, to present the Report of the Standing Committee on Health on its
consideration of the Health (Amendment) Bill, 2025 (Senate Bills No. 12 of 2025).

iN. JACKSON K. P MANDAGO, EGH, MP,
CHAIRPERSON, STANDING COMMITTEE ON HEALTH.
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2)

3)

4)

5)

CHAPTER ONE
Introduction

The Health (Amendment) Bill, 2025 (Senate Bills No. 12 of 2025) was published
in the Kenya Gazette Supplement No. 120 on July 18", 2025. The Bill seeks to
prohibit the detention of patients and corpses in hospitals owing to the inability of
a patient to meet the hospital fees.

The Bill was introduced in the Senate by way of First Reading on Tuesday, 23"
September 2025 and thereafter stood committed to the Committee on Health for
consideration. A copy of the Bill as published and introduced to the Senate has
been attached to this report as Annex 2.

In compliance with the provisions of Article 118 of the Constitution and Standing
Order 145 (5) of the Senate Standing Orders, the Committee proceeded to
undertake public participation on the Bill. In this regard, the Committee published
an advertisement in the Daily Nation and Standard newspapers on Wednesday, 1
October, 2025, inviting members of the public to submit written memoranda to
the Committee on the Bill. A copy of the advertisement as published has been

attached to this report as Annex 3.
1.1. Objectives of the Bill.
The objects of the Bill are to —

(a) The Bill seeks to amend the Health Act to prohibit health facilities from
detaining patients or their corpses over unpaid medical bills. This aims to
protect the patients’ constitutional rights to dignity, freedom of movement,
and liberty as guaranteed under Articles 28, 29, and 39 of the Constitution.

(b) The Bill further makes it an offence for any person tasked with the
discharge of patients in Hospital to detain a patient or cause the detainment
of a patient or a corpse of a patient.

1.2. Overview of the Bill
The Bill seeks to insert a new section 7A to the‘HeaIth Act to —

(a) prohibit the detention of patients or corpses of patients by health facilities
as a security for payment of medical fees;

violate the provision on prohibition against detaining patients or corpses as
lien for outstanding medical fees, making them personally liable for such
actions: and

(b) Make it a criminal offence for any person in charge of a health facility to



(c) Empower the Cabinet Secretary for Health with the responsibility to
develop regulations aimed at establishing lawful procedures and
mechanisms for health facilities to recover unpaid fees for services
rendered, providing an alternative to detention.



CHAPTER TWO

2. Overview of Public Participation

6)

7)

8)

The Committee received a total of five (5) written memoranda from five
stakeholders comprising the Ministry of Health (MoH), The Council of County
Governors (CoG), The National Gender and Equality Commission, the Aga Khan
Health Care services and the Kenya Legal and FEthical Networks other
government agencies as well as the private sector. A comprehensive matrix of all
submissions, views and proposed amendments has been attached as Annex 4 on
this report.

The Ministry of Health advanced several arguments against the proposed
amendment as follows —

a) Mortuary services are categorized as billable services and are therefore subject
to applicable fees and charges as per the institutions’ approved rates. In their
view, charging for such services cannot be criminalized as proposed in the Bill.

b) Mortuary and patient services are already provided for under the tariffs for
healthcare under the Social Health Insurance scheme, which is designed to
alleviate any financial burdens that may be experienced by patients and their
families.

¢) The issue of non-payment of fees should be handled administratively rather
than through criminalization of healthcare providers.

The Aga Khan Health Services submitted as follows —

(a) while the Bill protects patient rights under Articles 28, 29, and 39 of the
Constitution (dignity, security, and freedom of movement), it fails to protect
health facilities’ property rights under Article 40, specifically the right to
collect fees for services rendered.

(b) The stakeholder contended that patient rights are provided for in the primary
legislation while health facility rights are relegated to subsidiary regulations,
creating a hierarchy of laws that devalues provider interests.

(c)Private facilities operate without government subsidies, relying entirely on
patient payments. The stakeholder argued that unpaid bills directly threaten
operational capacity including inability to pay staff salaries, equipment
maintenance challenges, medicine stock depletion, compromised emergency
readiness and risk of facility closures due to revenue losses.

(d) health facilities enter into contractual agreements with patients for provision
of health services, however, patients and families increasingly refuse payment
and decline transfers to affordable facilities. The situation is particularly acute
with foreign patients who obtain court orders for discharge or release and then
leave the country, abandoning legal proceedings.



(e)Court petitions are used tactically with media publicity to pressure facilities,
causing reputational damage. Civil court judgments remain unenforceable
“paper judgments” and even successful court cases rarely award costs to
facilities, leaving them with additional legal expenses.

(f) The amendment creates a passive incentive for intentional non-payment since
facilities lose all leverage. It also undermines existing contractual
relationships and freedom of contract.

(g) Under the Kenya National Patients, Rights Charter 2023, patients have the
responsibility to enquire about costs and arrange payment. They are expected
to choose facilities they can afford. Further, under the Kenya Health Sector
Referral Implementation Guidelines 2014, lack of financial resources is a
legitimate ground for patient referral, and patients or next of kin must consent
to transfers or sign forms indicating they act against medical advice. Most
patients, however, refuse to be transferred to other hospitals.

(h) As a result of the above arguments, the stakeholder requested the Senate

Committee on Health to —
(i) Exemption private health facilities from the application of Section

7A given their unique funding model

(ii) Include a new subsection requiring patients to ensure fees are fully
paid or provide an acceptable enforceable undertaking to the health
facility, if the Committee retains the clause.

(iii) Delete the clause empowering the Cabinet Secretary to make
regulations for recovery of fees as it goes against freedom of

contract
(iv) Criminalize patients who fail to adhere to their contract to pay fees
or honor their payment undertakings.

9) The Council of County Governors (COG) made the following submissions —

(a) The provision allowing the Cabinet Secretary for Health to make regulations
on fee recovery would lead to micromanagement of counties, yet health is a
devolved function under the Constitution. This would undermine the

constitutional framework of devolution.

(b) The stakeholder however indicated that the rest of the provisions in the Bill

are okay.

10) The National Gender and Equality Commission proposed —

(a) Deletion of the words “a health facility” with “both private and public
facilities” to make it explicitly clear that the provision will apply to both
public and private health facilities. This removes any ambiguity about the

Bill’s scope.



(b)  Provision of a clear penalty for facility officers who detain patients for the
purpose of enforcing medical bills. NGEC proposed a fine not exceeding
two million shillings.

(c) Inclusion of a provision that “the facility and the kin of a discharged
patient and/or of the deceased shall agree on the modalities of payment of
the outstanding charges.” This would facilitate resolution while respecting
both parties’ interests.

11) The Kenya Legal and Ethical Issues Network (KELIN) submitted as follows-

(a) There is need for a clear definition of the term “detention” to ensure that
all circumstances foreseen are captured in the Bill.

(b) The Bill should prescribe a specific penalty for violations of the
prohibition against detention. Without a clear penalty, enforcement may be

inconsistent,

(c) There is need for clarity as to whether the criminalization applies only to
detentions arising out of emergency care or in all instances, since the
amended section deals with emergency care.

(d) Suggest a redress mechanism for kins for detained patients

10






CHAPTER 3
3. COMMITTEE OBSERVATIONS AND RECOMMENDATIONS
3.1. Committee Observations

12) Having considered the Health Amendment Bill (Senate Bills No. 12 of 2025), and
submissions from stakeholders, the Committee made the following observations-

1) The World Health Organization in its paper Titled “Ending Hospital
Detention for Nonpayment of Bills: Legal and Health Financing Options”
published in the year 2020, advices members that no person should be
detained in a hospital against their will for non-payment of bills and user fees.
Nor should the remains of a deceased patient be withheld and not released for
unpaid hospital bills and user fees. WHO reiterates that the practice of
hospital detention for non-payment of bills is contrary to international human
rights laws and to Universal Health Coverage (UHC) objectives.

2) WHO has further advised that the legal options available to end the practice of
hospital detention for non-payment of bills and user fees, includes prohibition
of the practice of hospital detention; recognizing international human rights in
national legislation; committing to Universal Healthcare Coverage in
domestic laws; ensuring proper implementation and enforcement
mechanisms; and establishing information and reporting mechanisms.

3) Kenya has ratified and domesticated a number of International Human Rights
instruments including the International Covenant on Civil and Political
Rights, International Covenant on Socio-economic and Cultural Rights and
the Universal Declaration on Human Rights. Article 11 of the ICCPR for
example provides that no one shall be imprisoned merely on the ground of
inability to fulfil a contractual obligation. This provision prohibits the
deprivation of personal liberty for failure to pay a debt. It is for this reason
that the act of detaining a patient as a lien for payment of medical fees is not
only immoral but also illegal and violates the International Human Rights
instruments which are the foundation of the Bill of Rights under Chapter 4 of
the Kenyan Constitution.

4) The High Court of Kenya has also pronounced itself on the issue of hospital
detentions in the case of Emma Muthoni Njeri v Nairobi Women’s
Hospital [2021] KEHC 8797 (KLR) where the court stated as follows in
paragraph 47 of the judgement “The Respondent herein is not empowered
under the law to hold any person within the hospital for failure to pay
medical bills. The Respondent’s action of holding the Petitioner over an
unpaid medical bill makes it culpable for illegally detaining the
Petitioner. Although the Petitioner was in breach of her contractual
obligation to pay her bill, the Respondent had other options open to it to
recover the debt and should not have detained the Petitioner.”

11



5) The Bill seeks to end detention of patients or corpses of patients as lien for
outstanding medical fees or mortuary fees and make it a criminal offence for
any person in charge of the discharge of patients in a health facility to detain
any patient owing to an outstanding medical fee. The Bill further empowers
the Cabinet Secretary for health to develop regulations to guide health
facilities in alternative methods of recovery of medical or mortuary fees.

6) The Bill aligns with Kenya’s constitutional rights to human dignity provided
under Article 28, freedom of movement anchored under Article 39, and
protection from arbitrary detention protected under Article 29 of the
Constitution which are all threatened by the act of hospital detention.
Hospital detention constitutes cruel, inhuman, and degrading treatment,
violating patients’ right to dignity. Hospital detainees face abusive conditions,
psychological trauma, and increased health risks from overcrowded facilities
and infection exposure. The practice largely affects vulnerable groups
including women, children, and the poor, making it inherently discriminatory.

7) The Committee notes the concerns raised by the Ministry of Health who seek a
deletion of the provision in the Bill citing reasons that Mortuary services are
classified as billable services under approved institutional rates and are
covered within Social Health Insurance tariffs designed to alleviate financial
burdens on families. Charging for these services constitutes legitimate
administrative practice that should not be criminalized. Issues related to non-
payment of fees should be resolved through administrative mechanisms rather
than through criminal sanctions against healthcare officers. The committee
however resolved that what is being criminalized in the Bill is not the act of
charging medical and mortuary fees but rather the act of detention of a patient
or corpse for inability to pay the medical fees, an act which is condemned
internationally by WHO and settled by the Kenyan courts in the case of
Emma Muthoni Njeri \4 Nairobi Women’s Hospital
[2021] KEHC 8797 (KLR).

8) The Committee further notes that Kenya has made big strides in the attainment
of Universal Healthcare Objectives as proposed by WHO through the
establishment of the Social Health Insurance Fund, Emergency, Chronic and
Critical illnesses Fund, The Primary Healthcare Fund and the Facility
Improvement Fund. These funds were anchored in the Kenyan law to alleviate
the financial burden suffered when accessing medical care in Kenya. It is
therefore a step forward towards eradicating hospital detention of patients for
inability to pay medical fees as proposed by WHO.

9) Concerns were also raised by the private sector such as Aga Khan Health
Services, who criticized the Bill for protecting patients’ rights at the expense
of the property rights of the health facilities as provided for under Article 40
of the Constitution. They indicated that the Bill threatens the existence of

12



private health facilities who don’t rely on government subsidies and also
affect operations such as payment of salaries, equipping the hospital with
medicines and attending to emergency care among others. The Committee
however resolved that it is the right of health facilities to charge for services
rendered to patients save that detention of patients cannot be utilized as a
method of recovery of the fees. The health facilities can use alternative means
such as payment plans, accepting promissory notes accompanied by
securities, exploring recovery through alternative dispute resolution or
through courts,

10) Concerning the offence created in Bill, the committee resolved that the
general penalty of a fine not exceeding two million shillings or to
imprisonment for a term of three months as provided for under section 111 of
the Health Act is sufficient to deter acts of detention of patients in health
facilities by persons in charge of the discharge of the patients.

3.2. Committee Recommendations

13) The Committee therefore recommends that the Senate passes the Bill without
amendments.

13
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13TH PARLIAMENT [4™ SESSION

MINUTES OF THE SEVENTY- FIRST (715T) VIRTUAL - SITTING OF THE
STANDING COMMITTEE ON _HEALTH HELD ON TUESDAY, 25TH
NOVEMBER, 2025 AT 11.00 AM IN COMMITTEE ROOM 6, BUNGE TOWER

MEMBERS PRESENT

1. Sen. Jackson K. Arap Mandago, EGH, MP - Chairperson

2. Sen. Mariam Sheikh Omar, MP - Vice-Chairperson

3. Sen. Richard Onyonka, MP - Member

4. Sen. Tabitha Mutinda, MP - Member

5. Sen. Hamida Kibwana, MP - Member
ABSENT WITH APOLOGY

1. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP - Member

2. Sen. Ledama Olekina, MP - Member

3. Sen. David Wakoli, MP - Member

4. Sen. Joseph Githuku Kamau, MP - Member
SENATE SECRETARIAT

I. Mr. Humphrey Ringera - Senior Research Officer

2. Mr. David Ngamate - Clerk Assistant

3. Mr. Gilbert Juma - Legal Counsel]

4. Ms. Lilian Onyari - Fiscal Analyst

5. Mr. David Munene - Research Officer

6. Mr. Ian Otieno - Audio Assistant

7. Mr. Jack Lemeteki - Media Relations Officer

8. Ms. Ivy Marubu - Intern
MIN/SEN/SCH/361/2025 PRELIMINARIES

The meeting was called to order at twenty-five minutes past eleven o’clock and the
proceedings commenced with a word of prayer and brief introductions of those present.



MIN/SEN/SCH/362/2025 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after being proposed by Sen. Hamida Kibwana,
MP and seconded by Sen. Mariam Sheikh Omar, MP, as listed below-
1. Preliminaries;
2. Adoption of the Agenda;
3. Confirmation of Minutes of the previous Committee meetings
a. Minutes of the 60" Sitting of the Committee held on 6" November, 2025,
. Minutes of the 65" Sitting of the Committee held on 13" November, 2025;
Minutes of the 70" Sitting of the Committee held on 18" November, 2025;
" Minutes of the 51° and 52" Sitting of the Committee held on 22" Oct, 2025,
e. Minutes of the 53 and 54" Sitting of the Committee held on 234 Oct, 2025,
f Minutes of the 55" and 56" Sitting of the Committee held on 24" Oct, 2025
4 Matters Arising from the Minutes of the previous meetings;
5. Consideration of the Health (Amendments) Bill (Senate Bills No. 12 of 2025)
(Committee Paper No. 154);
6. Consideration of the Committee Report on the County Oversight Visits Kitui,
Makueni and Machakos Counties (Committee Paper No.155),
7. Any other Business; and
8. Adjournment/Date of the Next Meeting

[l

T

MIN/SEN/SCH/363/2025 CONFIRMATION OF MINUTES OF THE PREVIOUS
COMMITTEE MEETINGS

a) The Minutes of the 60 meeting held on Thursday 6" November, 2025 were confirmed
as a true record of the proceedings having been proposed by Sen. Richard Onyonka,
MP and seconded by Sen. Tabitha Mutinda, MP;

b) The Minutes of the 70" meeting held on Tuesday 18 November, 2025 were confirmed
as a true record of the proceedings having been proposed by Sen. Tabitha Mutinda,
MP, and seconded by Sen. Mariam Sheikh Omar, MP;

c¢) The Minutes of the 65" meeting held on Thursday 13" November, 2025 were confirmed
as a true record of the proceedings having been proposed by Sen. Mariam Sheikh
Omar, MP, and seconded by Sen. Richard Onyonka, MP;

d) The Minutes of the 51* meeting held on Wednesday 22" October, 2025 were confirmed
as a true record of the proceedings having been proposed by Sen. Tabitha Mutinda, MP,
and seconded by Sen. Richard Onyonka, MP;

e) The Minutes of the 52" meeting held on Saturday 22" October, 2025 at 12.00 were
confirmed as a true record of the proceedings having been proposed by Sen. Richard
Onyonka, MP, and seconded by Sen. Tabitha Mutinda, MP;



f) The Minutes of the 53 meeting held on Thursday 23 October, 2025 were confirmed
as a true record of the proceedings having been proposed by Sen. Richard Onyonka,
MP, and seconded by Sen. Tabitha Mutinda, MP;

g) The Minutes of the 54t meeting held on Thursday 23 October, 2025 were confirmed
as a true record of the proceedings having been proposed by Sen. Tabitha Mutinda, MP,
and seconded by Sen. Richard Onyonka, MP;

h) The Minutes of the 55 meeting held on Friday 24" October, 2025 were confirmed as
a true record of the proceedings having been proposed by Sen. Tabitha Mutinda, MP,
and seconded by Sen. Richard Onyonka, MP; and

i) The Minutes of the 56" meeting held on Friday 24 October, 2025 were confirmed as
a true record of the proceedings having been proposed by Sen. Tabitha Mutinda, MP,
and seconded by Sen. Richard Onyonka, MP.

MIN/SEN/SCH/364/2025 MATTERS ARISING
a) Under Ex MIN/SEN/SCH/335/2025 — Any Other Business

The Committee resolved to undertake the Foreign Travel to the United Arab Emirates
during the December Recess and the Chairperson requested the delegation that has been
nominated to attend to liaise with the Secretariat for logistical planning. Consequently, the
Committee resolved to undertake the said visit tentatively from 18" to 26" January, 2026

MIN/SEN/SCH/365/2025 CONSIDERATION OF THE HEALTH
(AMENDMENTS) BILL (SENATE BILLS NO. 12
OF 2025) (COMMITTEE PAPER NO. 154);

I. The Secretariat presented for consideration the Health (Amendments) Bill (Senate Bills
No. 12 0f 2025 as contained in the Committee Paper No. 154.

Committee Resolution

2. After deliberations, the Committee therefore recommended that the Senate passes the
Bill without amendments.

3. The Committee Report was unanimously adopted after being proposed by Sen. Richard
Onyonka, MP and seconded by Sen. Tabitha Mutinda, MP

MIN/SEN/SCH/366/2025 ANY OTHER BUSINESS

The Committee resolved that the Committee Report on the County Oversight and
Networking Engagements to Kitui, Makueni and Machakos be circulated on WhatsApp
ahead of the meeting for their perusal and advance reading.




MIN/SEN/SCH/367/2025 ADJOURNMENT

There being no other business, the meeting ended at ten minutes past one o’clock. The next
meeting shail be held on notice.

AP MANDA«GO, EGH, MP,
> ON HEAL



13TH PARLJAMENT |4TH SESSION

MINUTES OF THE SEVENTIETH (701) SITTING OF THE STANDING

COMMITTEE ON HEALTH HELD ON TUESDAY, 18I NOVEMBER, 2025 AT

11.00 AM IN COMMITTEE ROOM 6, BUNGE TOWER

MEMBERS PRESENT

1. Sen. Jackson K. Arap Mandago, EGH, MP - Chairperson

2. Sen. Mariam Sheikh Omar, MP - Vice-Chairperson

3. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP - Member

4. Sen. Tabitha Mutinda, MP - Member

5. Sen. Hamida Kibwana, MP - Member
ABSENT WITH APOLOGY

1. Sen. Ledama Olekina, MP - Member

2. Sen. David Wakoli, MP - Member

3. Sen. Richard Onyonka, MP - Member

4. Sen. Joseph Githuku Kamau, MP - Member
SENATE SECRETARIAT

. Mr. Humphrey Ringera - Senior Research Officer

2. Mr. David Ngamate - Clerk Assistant

3. Mr. Gilbert Juma - Legal Counsel

4. Ms. Lilian Onyari - Fiscal Analyst

5. Mr. David Munene - Research Officer

6. Mr. Ian Otieno - Audio Assistant

7. Mr. Jack Lemeteki - Media Relations Officer

8. Ms. Ivy Marubu - Intern
MIN/SEN/SCH/354/2025 PRELIMINARIES

The meeting was called to order at twenty-two minutes past eleven o’clock and the
proceedings commenced with a word of prayer and brief introductions of those present.



MIN/SEN/SCH/355/2025 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after being proposed by Sen. Mariam Sheikh Omar,
MP, and seconded by Sen. Tabitha Mutinda, MP, as listed below-
1. Preliminaries;
a) Prayer
b) Introductions
2. Adoption of the Agenda;
3 Confirmation of Minutes of the previous Committee meetings
a) Minutes of the 57" Sitting of the Committee held on 28" October, 2025;
b) Minutes of the 58" Sitting of the Commiltee held on 30" October, 2025;
¢) Minutes of the 60" Sitting of the Committee held on 6" November, 2025; and
d) Minutes of the 65 Sitting of the Committee held on 13" November, 2025
4. Matters Arising from the Minutes of the previous meetings;
5 Consideration of the Health (Amendments) Bill (Senate Bills No. 12 of 2025)
(Committee Paper No. 152);
6. Any other Business; and
7. Adjournment/Date of the Next Meeting

MIN/SEN/SCH/356/2025 CONFIRMATION OF MINUTES OF THE PREVIOUS
MEETING

a) The Minutes of the 57" meeting held on Tuesday, 28! October, 2025 were confirmed
as a true record of the proceedings having been proposed by Sen. Mariam Sheikh
Omar, MP, and seconded by Sen. Tabitha Mutinda, MP; and

b) The Minutes of the 58" meeting held on Thursday, 30t QOctober 7, 2025 were
confirmed as a true record of the proceedings having been proposed by Sen. Tabitha
Mutinda, MP, and seconded by Sen. Mariam Sheikh Omar, MP.

MIN/SEN/SCH/357/2025 MATTERS ARISING FROM THE MINUTES OF
THE PREVIOUS MEETING

There were no matters arising from Minutes of the previous Committee meetings

MIN/SEN/SCH/358/2025 CONSIDERATION OF THE HEALTH
(AMENDMENTS) BILL (SENATE BILLS NO. 12
OF 2025) (COMMITTEE PAPER NO. 152);

|. The Secretariat presented for consideration the Health (Amendments) Bill (Senate Bills
No. 12 of 2025) as contained in Committee considered the Committee Paper No. 152



Committee Observations

2. During its consideration the Committee observed that-

()

a)

b)

The World Health Organization in its paper Titled “Ending Hospital Detention
Jor Nonpayment of Bills: Legal and Health Financing Options” published in the
year 2020, advices members that no person should be detained in a hospital against
their will for non-payment of bills and user fees. Nor should the remains of a
deceased patient be withheld and not released for unpaid hospital bills and user

fees:

WHO has further advised that the legal options available to end the practice of
hospital detention for non-payment of bills and user fees, includes prohibition of
the practice of hospital detention; recognizing international human rights in
national legislation; committing to Universal Healthcare Coverage in domestic
laws; ensuring proper implementation and enforcement mechanisms; and
establishing information and reporting mechanisms;

Kenya has ratified and domesticated a number of International Human Rights
instruments including the International Covenant on Civil and Political Rights,
International Covenant on Socio-economic and Cultural Rights and the Universal
Declaration on Human Rights. Article 11 of the ICCPR for example provides that
no one shall be imprisoned merely on the ground of inability to fulfil a contractual
obligation. This provision prohibits the deprivation of personal liberty for failure
to pay a debt. It is for this reason that the act of detaining a patient as a lien for
payment of medical fees is not only immoral but also illegal and violates the
International Human Rights instruments which are the foundation of the Bill of
Rights under Chapter 4 of the Kenyan Constitution.

. The Committee further observed that The High Court of Kenya has also pronounced
itself on the issue of hospital detentions

. The Committee observed that the Bill aligns with Kenya’s constitutional rights to human
dignity provided under Article 28, freedom of movement anchored under Article 39, and
protection from arbitrary detention protected under Article 29 of the Constitution which
are all threatened by the act of hospital detention. Hospital detention constitutes cruel,
inhuman, and degrading treatment, violating patients’ right to dignity.

Following its consideration, the Committee recommended that the Senate passes the Bill
without amendments.

MIN/SEN/SCH/359/2025 ANY OTHER BUSINESS

I. The Committee resolved that necessary arrangements be made during oversight visits to
provide an update of the different legislative business such as Bills, Motions and
Petitions being considered to raise awareness on its functions and mandate; and



2. The Committee to be updated frequently on different statutory instruments tabled in
Parliament (both Houses) touching on its mandate

MIN/SEN/SCH/360/2025 ADJOURNMENT

There being no other business, the meeting ended at twenty-four minutes past twelve
o’clock. The next meeting shall be held on notice.

vaers DAl ..

1."N‘JACK50NK P mwmm EGH, MP,
EN. ITEE ON HEALTH.

4



MEMBERS PRESENT

Sen. Jackson K. Arap Mandagd, EGH, MP - Chairperson

1.

2. Sen. Mariam Sheikh Omar, MP - Vice-Chairperson

3. Sen. Richard Onyonka, MP - Member

4. Sen. Joseph Githuku Kamau, MP - Member

5. Sen. Hamida Kibwana, MP - Member
ABSENT WITH APOLOGY

1. Sen. Justice (Rtd) Stewart Madzayo, EGH, MP - Member

2. Sen. Ledama Olekina, MP - Member

3. Sen. David Wakoli, MP - Member

4. Sen. Tabitha Mutinda, MP - Member
SENATE SECRETARIAT

1. Mr. Humphrey Riingera - Senior Research Officer

2. Mr. David Ngamate - Clerk Assistant

3. Mr. Gilbert Juma - Legal Counsel

4. Ms. Lilian Onyari - Fiscal Analyst

5. Mr. David Munene - Research Officer

6. Mr. Ian Otieno - Audio Assistant

7. Ms. Ilhan Ahmed - Attache
MIN/SEN/SCH/337/2025 PRELIMINARIES

The meeting was called to order at twenty-four minutes past eleven o’clock and the
proceedings commenced with a word of prayer and brief introductions of those present.



MIN/SEN/SCH/338/2025 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted with amendments after being proposed by Sen.
Mariam Sheikh Omar, MP, and seconded by Sen. Hamida Kibwana, MP, as listed below-
1. Preliminaries;
a) Prayer
b) Introductions
2. Adoption of the Agenda;
Confirmation of Minutes of the previous Committee meetings;
a) Minutes of the 49" Sitting of the Commiltee held on 25" September 2025, and
b) Minutes of the 61° Sitting of the Committee held on 11" November 2025
. Matters Arising from the Minutes of the previous meetings;
5. Consideration of the Health (Amendments) Bill (Senate Bills No. 12 of 2025)
(Committee paper No. 152);
6. Any other Business; and
7. Adjournment/Date of the Next Meeting

MIN/SEN/SCH/339/2025 CONFIRMATION _OF MINUTES OF THE
PREVIOUS MEETING

a) The Minutes of the 49" meeting held on Thursday 25 Septembér, 2025 at 11.00am
were confirmed as a true record of the proceedings having been proposed by Sen.
Mariam Sheikh Omar, MP, and seconded by Sen. Richard Onyonka, MP; and

(OS]

b) The Minutes of the 63" meeting held on Tuesday 11" November 7, 2025 were
confirmed as a true record of the proceedings having been proposed by Sen. Hamida
Kibwana, MP, and seconded by Sen. Joseph Githuku Kamau, MP;

¢) The Minutes of the 64" meeting held on Tuesday 11 November 7, 2025 were
confirmed as a true record of the proceedings having been proposed by Sen. Hamida
Kibwana, MP, and seconded by Sen. Joseph Githuku Kamau, MP.

MIN/SEN/SCH/340/2025 MATTERS ARISING FROM THE MINUTES OF
THE PREVIOUS MEETING

There were no matters arising.

MIN/SEN/SCH/341/2025 CONSIDERATION OF THE HEALTH
(AMENDMENTS) BILL (SENATE BILLS NO. 12
OF 2025) (COMMITTEE PAPER NO. I133):

. The Committee was informed that following the introduction of the Health
(Amendments) Bill (Senate Bills No.12 of 2025), the Committee had facilitated public
participation through public advertisements that appeared in both the Daily Nation and
the Standard Newspapers on Wednesday, 301 September, 2025;



2. The Committee was further informed that invitations had been invited from the

Ministry of Health, the Council of Governors, the Rural & Urban Private Hospitals
Association (RUPHA), the Kenya Medical Practitioners and Dentists Union
(KMPDU); and the Christian Health Association of Kenya;

The Committee was further informed that the public participation period had since
lapsed and the Secretariat had processed the public representations by collating them
in a matrix for Committee consideration.

The Committee resolved to consider the matrix in its next Sitting when majority of the
Members would be available physically.

MIN/SEN/SCH/342/2025 ANY OTHER BUSINESS

1.

The Committee was informed that oversight visit to Bungoma and Kakamega counties
had been approved and the secretariat had consequently communicated to the two
counties to provide necessary support during the visit. Members were further urged to
confirm their attendance for logistical arrangements; and

The Committee was informed that the Speaker of the Senate had declined a request by
the Committee to undertake a foreign travel from 17 to 22" November, 2025 on
account that the House would be in Session. Consequently, Members were requested to
propose a new date preferably during the December recess.

MIN/SEN/SCH/343/2025 ADJOURNMENT

There being no other business, the meeting ended at fifty-two minutes past eleven o’clock.
The next meeting shall be held on notice.

Dalc

CIEM.IRPER‘SON.STANDING CO"&“!MI'ITET DN‘ HEALTH_.
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THE HEALTH (AMENDMENT) BILL, 2025
A Bill for

AN ACT of Parliament to amend the Health Act to
prohibit the detention of patients and corpses of
patients by health facilities

ENACTED by the Parliament of Kenya as follows

1. This Act may be cited as the Health
(Amendment) Act, 2025.

2. The Health Act is amended by inserting the
following new section immediately after section 7 —

Non-detention of 7A. (1) A health facility shall not detain
gf‘:;lci':i‘;by health 2 patient or the corpse of a patient as lien
' over an outstanding fee incurred in relation
to the access of services in the health
facility.

(2) A person in-charge of a health
facility which contravenes subsection (1)

commits an offence.

(3) The Cabinet Secretary may make
regulations for recovery of fees paid to
access services in a health facility.

Short title.

Insertion of new
scction 7A in Cap.
241.
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MEMORANDUM OF OBJECTS AND REASONS
Statement of Objects and Reasons

This Bill seeks to amend the Health Act to prohibit the detention of
patients and corpses of patients by health facilities.

Article 28 of the Constitution provides that “every person has
inherent dignity and the right to have the dignity respected and protected”
while Articte 39(1) of the Constitution provides that “every person has the
right to freedom of movement”.

Atrticle 29(a) and (b) of the Constitution on the other hand states that
“every person has the right to freedom and security of the person, which
includes the right not to be—

(a) deprived of freedom arbitrarily or without just cause;

(b) detained without trial, except during a state of emergency, in
which case the detention is subject to Article 58;”.

At the international front, there are international conventions and
instruments which recognize human dignity, freedom, and respect. Article
2(6) of the Constitution stipulates that “any treaty or convention ratified
by Kenya shall form part of the law of Kenya under this Constitution” .

Article 11 of the International Convention on Civil and Political
Rights provides that no one shall be imprisoned merely for inability to pay
a debt or discharge a contractual obligation. This refers to a situation
where someone is committed to civil jail because he is unable to satisfy a
decree.

Article 6 of the Africa Charter on Human and Peoples Rights
provides that every individual shall have the right to liberty and to the
security of his person. No one may be deprived of his freedom except for
reasons and conditions previously laid down by the law. In particular, no
one may be arbitrarily arrested or detained.

These international instruments support the protection of fundamental
human rights that the right to liberty is inviolable except in accordance
with the law.

Our courts have on numerous occasions been faced with cases on the
detention of patients by hospitals for nonpayment of bills. Most courts
have in such instances held the view that detention of petitioners for their
inability to pay their medical bills is unlawful, arbitrary and
unconstitutional.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill delegates legislative powers to the Cabinet Secretary
responsible for health to make regulations for recovery of fees paid Lo
access services in a health facility.
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The Bill does not limit any fundamental right or freedom.
Statement of how the Bill concerns County Governments

The Bill concerns county governments as it contains provisions
relating to the treatment of patients and corpses of patients -after accessing
services in health facilities. Paragraph 2 of Part II of the Fourth Schedule
to the Constitution designates county health services as county
governments’ functions.

The Bill therefore affects the functions and powers of county
governments in terms of 110(1)(a) of the Constitution
Statement that the Bill is not a money Bill within the meaning of
Article 114 of the Constitution

The Bill deals with matters other than those listed in the definition of
a money Bill under Article 114 (3) of the Constitution and is therefore not
a money Bill within the meaning of Article 114 of the Constitution.

Dated the 16th July, 2025.

MOGENI ERICK OKONG’0O,
Senator.
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SENATE BILLS DIGEST-

THE HEALTH (AMENDMENT) BILL, 2025
(SENATE BILLS NO. 12 OF 2025)

Sponsor: | Sen. Mogeni Erick Okong’o, M.P
Committee referred to: Standing Committee on Health
Type of Bill: Ordinary Bill

Date of First Reading: 23" September, 2025

1. Background

The right to human dignity, freedom of movement, and liberty are fundamental
constitutional rights in Kenya. Article 28 of the Constitution safeguards every person right
to inherent dignity while Article 39(1) of the Constitution guarantees every person’s right
to freedom of movement. Article 29 (a) and (b) of the Constitution further provides that
every person has the right to freedom and security of the person, which includes the right
not to be deprived of freedom arbitrarily or without just cause, or detained without trial

except during a state of emergency.

Currently, there have been numerous cases where health facilities have detained patients
and corpses of patients as security for unpaid medical bills. Kenyan courts have consistently
ruled that such detention for inability to pay medical bills is unlawful, arbitrary and
unconstitutional. For example, the High court in the case of Emmah Muthoni Njeri v
Nairobi Women's Hospital [2021] KEHC 8797 (KLR) stated as follows at paragraph 47 of
the judgement “The Respondent herein is not empowered under the law to hold any person

within the hospital for failure to pay medical bills. The Respondent's action of holding the




Petitioner over an unpaid medical bill makes it culpable for illegally detaining the
Petitioner. Although the Petitioner was in breach of her contractual obligation to pay her
bill, the Respondent had other options open to it to recover the debt and should not have

detained the Petitioner.”

Despite clear pronouncements by the courts over the matter, the practice of detaining
patients over unpaid medical bills continues to occur due to the absence of specific

legislative prohibition.

The Health (Amendment) Bill, 2025 (Senate Bills No. 12 of 2025) was published in the
Kenya Gazette Supplement No. 120 on 18" July, 2025 to address this constitutional

violation by explicitly prohibiting the detention of patients and corpses by health facilities.

2. Purpose of the Bill

The Health (Amendment) Bill, 2025 seeks to—

(a) amend the Health Act to prohibit the detention of patients and corpses of patients by

health facilities;

(b) give effect to Articles 28, 29, and 39 of the Constitution regarding human dignity,

freedom and security of person, and freedom of movement;

(c) align domestic law with international instruments including Article 11 of the
International Convention on Civil and Political Rights and Article 6 of the African

Charter on Human and Peoples Rights; and
(d) provide alternative mechanisms for recovery of fees paid to access health services

3. Overview of the Biil

The Bill introduces a new section 7A to the Health Act with the following key provisions;

« Prohibition of detention of a patient - A health facility shall not detain a patient

or the corpse of a patient as lien over an outstanding fee incurred in relation to
accessing scrvices in the health facility.

« Criminal offence - A person in-charge ol a health facility who detains a patient over

an outstanding fee commits an offence under the law. The applicable penalty shall

.



be the general penalty provided under section 111 of the Health Act Cap 241 which
provides that a person convicted of an offence under the Act for which no penalty is
provided shall, on conviction, be liable to a fine not exceeding two million shillings
or to imprisonment for a term of three months, or both.

 Alternative recovery mechanisms: The Cabinet Secretary is empowered to make

regulations for recovery of fees paid to access services in a health facility.

4. What are the implications of the law once passed?

Once enacted, the Health (Amendment) Act, 2025 will have significant implications for the
healthcare sector in Kenya. Health facilities will be legally prohibited from detaining patients
or corpses as security for unpaid medical bills, with facility managers facing criminal liability
for violations. This will enhance protection of patients’ constitutional rights to dignity,
freedom, and liberty while requiring health facilities to develop alternative debt recovery

mechanisms in line with regulations to be developed by the Cabinet Secretary.

County governments will also need to ensure compliance across all health facilities under their
Jurisdiction and may need to revise their health service delivery policies. The law is expected
to reduce healthcare related human rights violations, improve access to healthcare services,

and restore public confidence in the health system.

5. Way Forward

What next?

Pursuant to standing order 145(5) of the Senate Standing Orders, the Standing Committee
on Health shall facilitate public participation and shall take into account the views and

recommendations of the public when the Committee submits it report to the Senate.

What is expected of the members of public?

The members of the public are expected to present their views to the Standing Committee

on Health for its consideration.




Next steps

The Bill was read a First Time in the Senate on 23 September, 2025. Pursuant to standing
order 148(1) of the Senate Standing Orders, the Standing Committee on Health is
required to submit its report to the Senate within thirty (30) calendar days of the committal

of the Bill to the Committee, therefore, by 22" October, 2025.

Any comments on the Bill may be submitted to the Office of the Clerk of the Senate, 1*
Floor, Main Parliament Buildings, Nairobi, Kenya, through P.O. Box 41842-00100,
Nairobi, Kenya or email: clerk.senate@parliament.go.ke and copied to
healthcommittee.senate@parliament.go.ke.

Note:

1. The Digest reflects the Bill as published and does not cover any subsequent

amendments to the Bill.

2. The Digest does not have any official legal status. 3
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exposing patients 1o w._:m:n.mm:
hardship. The practice creates a |
deterrent effect, preventing paticnts
from seeking care if they lack

sufficient means to pay.

The Ministry correctly notes that
charging medical fees for patients
and mortuary fees is already covered
under the tariffs for healthcare under
the Social Health Insurance scheme
so as to alleviate any financial
burdens that may be experienced.
This observation actually supports
rather than undermine the Bill. If
services are covered by social health
insurance, the incidence of unpaid
bills should decrease significantly,
making  detention  even  less
justifiable. The Ministry’s own
policy framework (Social Health
Insurance Fund) is designed to
prevent the very situations that lead
to detention.

The proposed Section 7A  (3)
empowers the Cabinet Secretary to
make regulations for recovery ol

fees paid to access services In a
health facility. ]
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(e)

(H

(®)

decline transfers to affordable facilities. It
is even worse in the case foreign patients
who obtain court orders for
discharge/release then leave the country,
abandoning legal proceedings.

Court petitions are used tactically with
media publicity to pressure facilities,
causing reputational damage. Further,
Civil remain
unenforceable “paper judgments” and that
even successful court cases rarely award

court judgments

costs to facilities, leaving them with
additional legal expense.
The

incentive for

amendment creates a passive
intentional non-payment
since facilities lose all leverage and also
undermines existing contractual
relationships and freedom of contract.

The stakeholder further states that under
the Kenya National Patients’ Rights
Charter 2023  patients the
responsibility to enquire about costs and
arrange payment. They are therefore
expected to choose facilities they can
afford. Further, under the Kenya Health
Sector Referral Implementation
2014, lack of financial
resources is a legitimate ground for patient
referral and the patients/next of kin must

consent to

have

Guidelines

transfers or sign forms

(d) If patient refuses transfer against

medical advice, this should be
documented, but it does not create a
right to detain. The facility’s remedy

remains civil debt recovery.

(e) Exempting private health facilities
from Section 7A application would
create a two-tier system where

constitutional rights apply in public

but

Constitutional rights are universal

hospitals not private ones.
and cannot be selectively applied
based on facility ownership. The
WHO position is clear that detention
should be prohibited regardless of
whether the facility is public or

private.

4
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passport surrender or security

deposit for a foreign national.

(i) The stakeholder therefore requests for the
following interventions —

(i) Exempt private health facilities
from Section 7A application given
their unique funding model

(ii) Should the committee retain the

clause, a new subsection should be
included to provide —
“A patient or client or user of a
health facility who in respect [0
whom there will be an outstanding
fee incurred in relation o the
access of services in a health
facility will ensure that the fee is
fully paid or provide an acceptable
enforceable  undertaking (o the
health facility.”

(iii) Delete the clause that provides the
Cabinet Secretary with the powers
to make regulations for recovery
of fees paid to access in a health as
facility as it goes against freedom
of contract.

(iv) Amend to criminalize patients
who fail to adhere to their contract

S —
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W

National
Gender and
Equality
Commissio

n (NGEC)

Amend the
Bill by
substituting
the words “a
health
facility” with
“Both Private
and  public
facilities”
Amend to
also provide
for a penalty
of a fine not
exceeding
two million
shillings.
Amend to
further
provide that
“the facility
and the kin of
a discharged
patient and/or
of the
deceased
shall agree on
the modalities
of payment of
the
outstanding
charges.

The amendments are justified for the
following reasons —

(a) This is to make it clear that the provision
will apply to both the Public and private
health facilities.

(b) There is need for a clear penalty for the
facility officers who detain patients for the
purpose of enforcing medical bills.

Rejected

.




National Gender and Equality Commission

1st Floor, Solution Tech Place, 5 Longonot Road, Upper Hill, Nairobi
P.O. Box 27512-00506 Nairobi, Kenya.

Landline: +254 (020) 3213100

Mobile: +254(020)375100

Toll Free: 0800720187

Email: info@ngeckenya.org

www.ngeckenya.org

NGEC/CS/LEGAL/VOL.1I(31) 14th October 2025

Mr. Jeremiah. M. Nyegenye, LBb
The Clerk of the Senate

Clerk’s Chambers :
Parliament Building ih
P.0). Box 41842-00100
NATROBI

£ i et

prmies T A
K~ T

Clerk.senate@prarliament.go. ke

Dear Wy Ua—ﬁf@»'%‘a—e, CaS

COMMENTS ON THE HEALTH (AMENDMENT) BILL, SENATE BILLS NO.
12 OF 2025 .

I —— £ s 2 S  + § —r

Reference is magie 1o your call for the submission of memoranda on The Health (Amendiment)
3ill 2025

Secticn 8 (b} of the National Gender and Equality Commission Act, CAP7K, mandates the
Commission to, "nenitor, facilitate and advise on the integration of the principles of equality
and frecdom from discrimination in all national and county policies, laws, and administrative
reguiations in all public and private institutions’,

[n line with ite mandate, the Cornmission presents to you a memorandum analyzing the
bl J o O
proposed bill arid muking proposals where necessary. >

Purity Ngina, PhD, MBS i
CCMMISSION SECRETARY/ CEO

ATIONAL GENDER AND EQUALHY COMMISSION
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“Gender Equality and Non-Discriminatiorn”
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COUNCIl OF GOVERNORS_L_,,_,,_::,_

\/\/D\bands Delta House 2™ Floor, Waiyaki Way.

0. BOX 40401-00100,
Nairchi.

Tel: (020) 2403314, 2403313
E-mail: “\[(\(pv 00.00 s

Our Ref: COG/6/40 Vol. 110 (22)

29%" October 2025

Jeremiah Nyegenye, CBS
Clerk of the Senate

Main Parliament Buildings
NAIROBI

Dear Clerk,

SUBMISSIONS ON THE LEGISLATIVE MEMORANDUM ON THE HEALTH (AMENDMENT)
BILL, 2025

The Council of Governors appreciates the existing collaboration with the Senate through
the Standing Committee on Health, which is established pursuant to standing order 228
(3) and the Fourth Schedule of the Senate Standing Orders and is mandated to consider all
matters relating to medical services, public health and sanitation to study and review all

the legislation referred to it.

In view of the above, the Council has reviewed and prepared submissions on the Health
(Amendment) Bill, 2025 which seeks to amend the Health Act, 2017 to prohibit the
detention of patients and corpses of patients by health facilities.

The purpose of this letter, therefore, is to submit the attached memorandum for your
consideration. The Council remains available for further discourse on the subject.

Please accept the assurance of our highest esteem and consideration. O{‘éc

Qe

C \,:0\5

Yours sincerely,
Y \gh

NI=
;e oRC

Mary Mwiti, EBS
Chief Executive Officer

HAE
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e
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Docusign Envelope 1D: D283035B-B46A-4496-84FA-000565130069

ﬁ,ﬁKEL N

sohwrning Righls, Behuilding Loes

Our REF: 2/SN/2025 Date: 15 October 2025

Clerk of the Senate

Senate of Kenya

Main Parliament Buildings
P.O. Box 41842-00100
NAIROBI

. 1\*3“ 2B

Advance copy by email:: clerk sénate@parliament. go.ke

Dear Sir,

RE: The Health (Amendment) Bill, 2025 (Senate Bills No. 12 of 2025)

The Kenya Legal & Ethical Issues Network on HIV and AIDS (KELIN) is a human rights non-
governmental organisation working to protect and promote health-related human rights in
Kenya. KELIN does this by providing legal services and support, training professionals on human
rights, engaging in advocacy campaigns that promote awareness of human rights issues,
conducting research, and influencing policy that promotes evidence-based change.

We write in response to the invitation for submission of written memoranda to The Health
(Amendment) Bill, 2025 (Senate Bills No. 12 of 2025), dated 6 October 2025. Kindly find enclosed
our written memorandum. We pray that our comments are considered. We are available for
further engagement with the Standing Committee on Health in the Senate on the subject matter.

[Signed by: T ——
- B2y
DB72F5B600A2485.. ] . O & [/

Allan Maleche ¢ G 7'1(”':
Executive Director . AT

Karen C, Kuwinda Lane, Off Langata Road.
PO. Box 112-00202 KNH Nairohi, Kenya
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14 0CT 2025

“By hand delivery & Email”

il
Our Ref: LD/AKHSK/B.01 i 21 YOUr Ref: Tha e

The Office of the Clerk of the Senats
Main Parliament Buildings Nairobi,

P.0. Box 4184200100, P
Nairobi | Fetrgn o S

Email: Qlﬁ.&ﬁﬁﬂ.@f@@_pﬁﬁmﬁmm !

Drlﬂlﬂ@mmmf&sgﬂam@mdm@mgm
Attention: J.M. Nyengenye, CBS.

Dear Sir,

Re: Memorandum on the Health Amendment Bill, 2025 [Senate Bjll. No. 12 of 2025)]
nate.

We refer to the above and to the notice for comments that was by the Clerk of the Se

Part 1. Introduction,

The Aga Khan Health Service, Kenya is a company limited by guarantee [hereinafter referred to as,
interchangeably as, “the Aga Khan Health Service, Kenya,” or “the Company, "] which runs three
[3] hospitals in Kenya namely, the Aga Khan University Hospital, Nairobi, the Aga Khan Hospital,
Mombasa and the Aga Khan Hospital, Kisumuy. One ofthe core values of the Company is to make high
caliber health ang medical education accessible to all. To achieve the foregoing, in addition to the
said three hospitals, the Company runs several outreach clinics Situated in many parts of the

country.

It has been notegd by the Company that vig the Health Amendment Bill, 2025 [Senate Bill No. 12 of
2025] [hereinafter referred to as, “the Bill,”] an amendment has been Proposed in the Health Act by
way of insertion of section 7A [1], 7A[2] and 7A [3] which will provide as below: -

Section7A [3] The Cabinet Secretary may make regulations for recovery of fees paid to access
Services in a health facility.”
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provides that: -

“Parliament shall ... facilitate public participation ang involvement in the legislative and o ther
business of Parliament and its committees. ”

regarding protection of the right to property which woulg inherently also protect health facilities and
énsure that they get paid for services rendered as further explained in Part 3, paragraph v(f) of this

The Bill fails to balance the rights of patients Vis-a-vis those of health providers. While the rights of
patients are explicitly provided for and protected in the Bill, those of health facilities are to pe
relegated to regulations to be putinplace by the Cabinet Secretary in-charge of health.

Part 2. Current Situation

I Private health facilities like those underthe Aga Khan Health Service, Kenya, shoulder a quiet
but heavy responsibility. Every day, they open their doors to patients in need, often long
before payment is certain. Unlike public hospitals that rely on government funding, these
facilities survive mainly on what patients are able to pay. Thatincome keeps the lights on in
Operating theatres, salaries flowing for doctors and nurses, medicines stocked on shelves,
and equipment functioning for emergencies that cannot wait. When bills g0 unpaid, the
impact is immediate and real, it is not about profit, but about Whether a hospital can keep

iii. Many are the times that patients and or families seek services but fajl to make payments as
agreed, refuse to consent to transfers to public health facilities or other facilities of their
choice. The reality is that there is an increase of incidents wherein patients and or their
families refuse to pay bills and or to consentto transfers; ang when they are later discharged
ordie, attempts are made to force facilities to allow them to walk scot-free and or collect the
remains of their loved ones without making payments or providing feasible Securities or
enforceable undertakings.

v, The foregoing is €xacerbated where the patients involved are foreigners who after seeking
access to services from private health facilities often fail to make payments for services
rendered and or once they move to the Constitutional ang Human Rights Division of the High
Court and obtain orders to be discharged and or corpses to be released to the familjes, they
Promptly leave the country and their legal representatives file notices to cease from acting
forthem and or abandon the petitions in courts al| together.
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V.

Vi.

Vii.

Viii.

Part 3.

Operational for the countless other patients who depend on them. The challenge, therefore,
is not born of insensitivity, but of a genuine struggle to balance eémpathy with the
responsibility of keeping essential health services running.

In most instances, for private health facilities to successfully transfer patients who are
unable to pay bills to public facilities of facilities of theijr choice, they are forced to file

the press [creating reputational damage] and in the social media so as to exert pressure on
those facilities to discharge them or release corpses. In such instances, such facilities are
again forced to incur legal costs since the Constitutional and Human Rights Division of the
High Court would hardly award costs even where patients and or families are finally directed
to go back and negotiate with the facilities and agree conditional discharge and or release of

corpses.

Even where private health facilities have filed suits in the relevant courts such as inthe Civil
Division of the High Court seeking orders for payment of outstanding bills ang or orders
seeking to allow them to dispose of certain Securities such as titles of parcels of land left
behind so as to recover costs incurred, more than often, if successful, the judgments remain
as paper judgments which cannot be enforced.

The above goes to show that, there are no effective mechanisms for enforcement of payment
outstanding hospital bills. Most private health facilities are often faced with risk of closure
due to revenue losses. The Aga Khan Health Service, Kenya has continued to be unable to
enforce payment of pending bills due to a myriad of factors.

Recommendations.

The proposed amendment intrudes the freedom of parties [patients and private health
facilities] to enter voluntary contractual relationships. The amendments give effect to
constitutional provisions namely Articles 28, 29 and 39 ofthe Constitution that favorpatients
but fail to include amendments that would also Promote the implementation of Article 40 of
the Constitution which in the circumstances would Speak on behalf of the private health
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iii.

facilities. To that end the Company is minded Opposes the amendment.

not be allowed and if it is allowed, a section should be included exempting private health
facilities from the application of the section 7 A of the BilL.

access to services while knowing too well that health facilities have very little or no leverage
in the circumstances. Health facilities must also be allowed some form of instant leverage.
In light of the foregoing, the amendment should not be allowed.

If the Health Committee of the Senate [hereinafter referred to as, “the Committee, 7]
accepts the proposed amendment, it should also consider balancing the rights of patients
as well as those of private health facilities. In doing so, the Committee shoulg expressly
provide for the right of private health facilities to transfer patients who are unable orunwilling
to meet their financial obligations, and to ensure that mechanisms arein place to facilitate

establishment of a government-backed medical indigent fund to offset bills for genuinely
needy patients, mandatory health insurance coverage or deposit systems for elective

admissions, Structured payment plans enforceable by law, and clear protocols for referral
and cost-sharing between Private and public health facilities.

Itis proposed that the Committee should also factor the following: That: -

a. Underthe Kenya National Patients’ Rights Charter 2023 at Chapter 1 [4]itis provided
as follows: -

“Every person, patient or client, has a: -the right to choose g health provider.

b. Under the Kenya National Patients’ Rights Charter 2023 at Chapter 2 [10] it is
provided as follows: -

“Every patient has the following responsibilities: -



Is equally entitled to its right to property and under these circumstances the
court is under a duty to balance both rights so as to dispense justice for both
parties but at the same time bearing in mind the fact that rights and freedoms
under Article 29 and 39 of the Constitution are not absolute and cannot under
Article 42 [1] [b] be enjoyed at the expense of the fundamental freedoms of
others. Article 24 [1] of the Constitution stipulates as follows: “A right of
fundamental freedom in the Bill of Rights shall not be limited except by law
and then only to the extent that the limitation is reasonable and justifiable in
an open and democratic society based on human dignity, equality and
freedom taking into account all relevant factors, including, the needtoensure
that enjoyment of rights and fundamental freedoms by any individual does
not prejudice the rights and fundamental freedoms of others and ...”In the
instant case. The 1% petitioner admitted the 2" petitioner to the respondent’s
hospital with full knowledge that the respondent is a private hospital where
he will be required to settle the hospital bills. The respondent performed its
part of the bargaining by treating the 2" petitioner until he attained full
recovery...whileitis true that the relationship was a contractual one for which
the respondent should pursue other lawful means of recovering the debt
other than detaining their former patient, this court is of the view that it does
notaugur well for the dispensation of justice for persons to walk into private
hospitals for treatment and expect to walk out without paying a single cent
under the guise of constitutional protection of liberty and freedom of

movement.”

Karen Hospital v Michael Omusula [Being sued as the next of kin,
representative and husband/ Spouse of Jakyline Nelma Mutaki [2021]

KEHC 622 [KLR].
In this case the court observed that: -

“In the Instant Petition it has been urged that a patient after emergency is
SUupposedto be referred to a health facility within their financial capacity. This
contention has not been controverted. Under Clause 2.4 of Kenya Health
Sector Referral Implementation Condition 2014, lists lack of financial
capacity as a ground for referral of patients, whereas Clause 3.3 makes it
mandatory for a patient or next of kin to give consent for any transfer. In the
instant Petition, the patientis incapacitated and cannotgive consentsave the
next of kin herein, the Respondent, her husband. The patient herein has an
outstanding Hospital bill of Kshs.23,700,549.00 which the applicant
contended the Respondent has avoided to pay nor indicated how he intends
to clear the same. This has not been challenged by the Respondent.

The Respondenton his part, claims that the Hospital has not approached him
to provide his consent, as the patient herein cannotgive herinformedconsent
for being incapacitated. He further claims the hospital has not explained
succinctly the reason for intended referral, the choice of the doctor orfacility,
the expected costs of referral and possible outcome of the referral.






