




































































































































































































































































































































































































































































































































































































































































Management Response

866. The management stated that it is making efforts to ensure that appropriate
lease agreements are obtained for those that have settled their rent
payments. Leases for tenants with rent arrears are not processed until the
outstanding debt is cleared. Additionailly, as a control measure, tenants with
outstanding rent arrears/utility bills have their port access passes deactivated
and power supply to the business premises disconnected until outstanding
arrears are settled or acceptable payment plan is submitted.

Regarding the issue on port access passes for the five businesses, the position is
that the premises were abandoned and thus not operational. Below is an
updated status of each of the listed sitting tenants.

NAME CONTRACT | COMMENT
NUMBER
Bandari Sacco Lid - ATM 120000736 | Lease renewal in progress.
Awaiting execution by the Authority
Bandari Sacco Lid - Ligison | 120000734 Lease renewal in progress. Awaiting
Office (Hgtrs) execution by the Authority
Qamara Communications | 120000491 Lease Terminated - Tenant terminated
Lid lease and vacated premises (copy of
lease termination and final payment
attached)
Veterinary Services Lease renewal in progress
Mombasa Fresh Water 120000553 | Outstanding rent arrears., Payment
Supplier plan in place though not adhered to,
the Lessee has since abandoned the
premises.
Baggage Hall Canteen 120000680 | Matter finalized in favour of KPA under

court case No: MSA CMCC NO. 3504
OF 2010 - DHANVANTRAI MOHANLAL
MARU T/A NEW BAGGAGE HALL
CANTEEN -VS- KPA. Tenant has partially
paid outstanding arrears and though
not operational, the Authority has
exercised possessory lien over the
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NAME CONTRACT | COMMENT
NUMBER
tenant's office equipment awaiting
payment of the rent arrears.
Trademark East Africa No New lease executed on 5 October
confract 2022.
Kenya Coast Guard No Lease formalization in progress
Service contract
Marajani Communications | 120000722 | Lease renewal in progress
Tours & Ass
Blue Cat Port Services 120000661 Lease renewal in progress
Ruman Ship Confractors 120000543 | Lease renewal in progress
Limited
Bidu General Agencies 120000705 Leasef expired and tenant vacated the
premises
Pharmacy & Poisons Board No Rent arrears are rffcenﬂy cleared.
contract Renewal of lease in progress
Uganda Revenue Authority Ec?n n— Renewal of lease in progress
Court case dismissed and notice issued
JesaRh ek No to the f?ﬁﬂnf‘?’- fn?r the new c;:.rplicable
contract rent which will inform execution of a
new lease.
Court case dismissed and nofice issued
Ealith M. Mwisingiaka No to the iénant.s .for the new app!icc}ble
contract rent which will inform execution of a
new lease.
Davis Mwangeka (Police No .
Canfeen) 9 { contract Ongoing Court Case.
SHECKBEF (REA. Court case dismissed for want of
. 120000285 | prosecution and notice issued for
Ochieng] o
eviction of tenant.
Rent arrears recently cleared and letter
Elizabeth Chege 120000672 | of offer issued. Lease renewal in

progress.
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NAME CONTRACT | COMMENT
NUMBER
Rent arrears recently cleared and letter
Anastasia Obayi 120000585 | of offer issued. Lease renewal in
progress
Outstanding rent arrears have stalled
T 120000549 the: renewal of lease despite thelspace
being abandoned. Demand notice
issued
Existing rent arrears stalled the lease
Musoo Mukua 120000588 | renewal process though the tenant has
since abandoned the premises
Kassim Abdulrahman 120000247 rent arrears re.cenily paid issuance of i
(Shop) letter of offer in progress.
No current Lease Agreement -
Port workers Co-op Society 1920000572 Du’rs’randipg‘rem grremrs due for
(H2) payment in line with agreed payment
plan
Hiribae Dirivo (Mpesa Lease renewal in progress awaiting
Booth) FaHRRAIs execution by Lessee
Mombasa Sea Port Duty 120000731 Lease renewal in progress awaifing
Free Lid execution by the Authority
f:mh Wiagere (k-doat 120000651 | Renewal of lease in progress
anteen)
Lease renewal held in abeyance
Kenya Navy 120000712 | pending settlement of outstanding rent
arreqars
Gantry Crane Operators No
o S No lease agreement
Joseline Akinyi 120000682 | Abandoned
Songoro Boat Services 120000572 | Abandoned
Eii;‘ Niert Njoroge (S0da | 150000709 | Abandoned
' Valmark Bureau 120000637 | Abandoned
Veronica Mule (Kiosk) 120000644 | Abandoned
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Committee observations

867. The Commitiee observed at the time of examination that the management
did not refute the fact that there were some tenants who did not have lease
agreements.

868. Further, the Committee observed that the management provided a
schedule of the tenants that entailed terminated leases, renewed leases, rent
arrears, evicted tenants, those with ongoing court cases, and tenants that had
abandoned their sites.

869. The Committee also observed that passes for staff who were no longer
operating within the Port area had been disabled.

870. The Committee observes that the matter is unresolved.

26.2 Undercharging of Rent for Housed Staff

871. Included also under Note 7 to the financial statements is an amount of Kshs,
115,681,000 in respect of recovery from housed employees. Audit review of the
rent charged and rent chargeable as per the Authority Market survey
indicated that the housed employees were undercharged by about Kshs.
90,160,200 during the year under review. Further records provided for audit
indicated that a 7% increment was implemented in September 2020 with the
infended gradual increment to match the market rates. However,
management had not revised the rent upwards as of December 2021. In
addition, the Authority was not paying fringe benefits to KRA for provision of
houses to employees at discounted rates as require by Section 21B of the
income Tax Act Cap 470. In the circumstances, the accuracy and
completeness of rent from housed employees of Kshs. 336,944,000 for the year
ended 30 June 2021 could not be confirmed.

Management Response

872. The Authority submitted that;

i)  Following the rent assessment that was carried on all the Authority’s housing
estatesin 2019, rent for the housing units was reviewed upwards by 7% w.e.f.
September 2020, a partial implementation that was influenced by the
inflation factor, the need to have the houses renovated and a new rent
assessment carried out.

i) Management has now completed the new rent assessment on all KPA staff
houses and the review of the commercial rent recovery with the possibility
of gradual implementation to attain the required market level based on
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the new rent assessment report which is in line with the Human Rescurce
Manual 2021.

i) Management was looking forward to a periodic review of rent to ensure
rent charged is within market rates.

iv] The phased rent increase approach is aimed at serving to maintain a
balance between affordability for the employees occupying the housing
units and compliance with the audit observations/recommendations and
charging of house rent at the required market rates.

873. Further, Section 12(B) of the Income Tax Act 2017 defines Fringe Benefit Tax
as tax payable by every employer in respect of a loan provided at an interest
rate lower than the market interest rate. The provision of houses by the
Authority is for houses owned by the Authority and the charge is on monthly
basis as rentals and not loans. It, therefore, does not qualify for Fringe Benefit
Tax.

Committee observations

874. The Committee observed from the submission of the Accounting Officer at
the time of examination that although an assessment was undertaken and
rent was reviewed, there was a likelihood that KPA was not collecting the right
amount of rental fee from the houses.

Committee recommendation

875. The Committee recommends that the Accounting Officer of the Ministry of
Housing and Urban Development develop a policy on rental fees to be paid
by staff occupying houses owned by government agencies.

27 Irregular Overtime Allowances

876. As disclosed in Note 9 to the financial statements, the statement of
loss/profit and other comprehensive income reflects establishment expenses
totaling to Kshs. 17,906,332,000. However, the balance includes an overtime
allowance totaling to Kshs. 1,311,988,000. However, review of overtime records
revealed that Management approved and paid overtime allowances
amounting to Kshs. 504,718,989 in excess of the 30% and 20% required for
operational and administrative employees respectively. These contravened
Paragraph C.9(h} of the Kenya Ports Authority Human Resource Manual, 2017
which requires overtime hours payable at the applicable rate to be limited to
a maximum of 30% enhance timed of the normal monthly working hours for
operational employees and 20% for administrative and non-operational
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employees. Management did not provide for audit review, details of specific
duties and evidence of work allocation to justify the request and approvals for
overtime by the supervises. Further, overtime records provided for audit review
indicated that management approved and paid an amount of Kohs.
59,142,351 in respect of overtime allowance to employees on training grades.
This is not only to paragraph C.9(f} of the KPA HR Manual 2017 which prohibits
payment to this category of employees. In the circumstances, the regularity
and propriety of overpayment of Kshs. 563,861,340 in respect of the overtime
allowances and training could not be confirmed.

Management Response

877. The management stated that the Authority was experiencing staff
shortages while at the same time there were various emerging business needs
namely:

(i) the opening of the second container terminal;
(i) the expansion of the ICD — Nairobi;

(iii) opening of ICD - Naivasha;

(iv)launching of the Lamu Port; and

(v) the Standard Gauge Railway (SGR).

878. Inview of the foregoing, there was immense need to increase the manning
levels at operational areas within the Authority. This could not be achieved
because of a circular letter issued by the Secretary of the State Corporations
Advisory Committee (SCAC) letter which froze the filing of all vacant positions
until such a time that the staff establishment is considered and approved.

879. Consequently, the Authority had to authorize the staff to work overtime
beyond the set overtime hours of thirty percent (30%) enhanced time of the
normal monthly hours for operational employees and twenty percent (20%) for
administrative/non-operational employees. Therefore, the expenditure of Kshs
879,764,063 in excess overtime allowances paid during the audit period was
inevitable for the smooth running of port operations and to meet
business/customers' demands.

880. Further, employees on training grades were paid overfime allowances due
to exigency of services caused by shortage of staff arising from:
1} The expansion of port services;
1) Operationalization of the first phase of the 2nd Container Terminal
2) Standard Gauge Railway (SGR).
3) expansion of the Inland Container Depot (ICD) Nairobi and Naivasha
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4) The completion and operationalization of the first berth at the Port of
Lamu.

2) Compliance COVID - 19 pandemic Protocols

The above listed necessitated demands for labour, and to mitigate same, it
became necessary to deploy employees on training grades to work overtime.
The assigning of the trainees to work overtime were however approved by
respective departmental heads.

Committee observation

881. The Commitiee observed that employees on training grades were staff who
were undergoing on-job training to operate special machines, and with time
they would operate the machines on their own and thus qualified to work on
shifts.

882. The Commitiee observes that since the employees on training grades were
staff who were undergoing on-job training to operate special machines and
the Authority required more employees due to the increased operations at the
time, the explanation on payment of overtime to these employees was
satisfactory and the matter stands resolved.

28 Administrative Expenses

883. Asdisclosed in Note 8 to the financial statements, the statement of profit or
loss and other comprehensive income reflects administrative expenses of
Kshs.4,429,215,000. The following unsatisfactory observations were made:

28.1 lUnsupnorted Insurance Premiums

884. The balance includes an expenditure on insurance premiums of
Kshs.490,620,000. Records provided for audit indicated that the Authority
extended thirty (30) insurance policy covers with three (3) different insurance
companies for a period of one year after a similar extension done the previous
year expired. The extensions were done under the previous terms without
spelling out the contractual obligations of the insurer and amounts/values of
assets insured.

885. A review of the Authority's fixed assets registers showed that the Authority
acquired additional assets at a cost of Kshs.12,102,990,000 during the year
under review and Kshs.6,063,771,000 in the previous financial year (2019/2020),
all totaling fo Kshs.18,166,761,00. The Authority provided for endorsement of
assefs valued at Kshs.5,154,916,929 in respect of additional assets included in
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the extended contracts. However, Management did not provide evidence to
show that assets valued at Kshs.13,011,844,710 acquired during the two years
were insured and therefore were exposed to loss in case of a peril.

886. Further, disclosed in the financial statements is a transfer of assets with a net
book value of Kshs.1,670,405,000 to Bandari Maritime Academy. The assets
were included among the assets insured by the Authority. The exiended
policies also included policies covered Kenya Ports Authority’s pension scheme
assets and liability of unknown value. In both situations, the Authority did not
have insurable inferest in the assets, thus could not be indemnified in case of
loss.

Management Response.

887. The management stated that—
i) Extension of Contract.

888. Extension of contract for insurance services was necessitated by the fact
that the previous insurance tender for 2017-2019 had been challenged in the
High Court Judicial Review No. 03 of 2020 and the matter took a considerable
period before final determination. Therefore, KPA Management extended the
confract under the same terms and conditions as detailed in the memo dated
271 October 2020.

i) Insurance of assets valued at Kshs. 13,011.844,710

889. During the period FY 2020/2021 and FY 2019/2020, the Authority had
acquired additional assets of Kshs. 12,102,990,000 and Kshs. 6,063,771,000
respectively. However, assets worth Kshs.5,154,916,929 were insured in respect
of additional assets. This is because during the same period, there was disposal
of assets worth Kshs. 77,682,351.97 giving a net balance of Kshs. 12,025,307,512.
Further breakdown of this amount relates to addition of assets per class. It is
evident that the costs of these assets mainly relate to concrete works and
intangible assets which are not insured since the risks involved are minimal. The
assets valued at Kshs.8,760,017,158.87 and Kshs. 205,331,536.21 respectively
relates to concrete works and intangible assets which are not insured in. From
this explanation, it is therefore clear that the authority's assets were not
exposed to any insurable risks for the period under review.

iii) Bandari Maritime Academy assets insured.

890. Bandari Maritime Academy was established through an executive order
vide legal Notice No. 233 dated 28 November 2018. The implementation of
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this order to transform Bandari College to a fully-fledged and independent
Bandar Maritime Academy, required diligent management of existing
confracts to ensure a smooth transition. During the transition period, the
Authority received an approval from the National Treasury and Planning to
continue supporting Bandari Maritime Academy for a period up to the end of
FY 2021/2022. This approval enabled the Authority to continue servicing
existing insurance contracts until such a time when the process of contract
novation and asset fransfer was completed. Under the circumstances, those
assets belonging to Bandari Maritime Academy would still appear in the asset
register of the Authority hence, the Authority insured the same to avert any
form of exposure.

iv) Extension of Policies belonging to Kenya Ports Pension Scheme.

891. Kenya Ports Pension Scheme had existed as one of the departments of the
Authority. Whilst it later became a separate legal entity, the Authority
continued to provide technical assistance up to 2021. One of the areas where
the Authority continued to offer technical assistance was that of insurance
programme management. To this end therefore, during the period under
review, the request for extension of insurance services was made on the basis
that, Kenya Ports Pension Scheme did not have adequate capacity to renew
their insurance programme. The Authority, being the sponscr, came in to offer
technical facilitation in renewal of insurance cover but the vote that was to
be used in settling premium was that of KPA Pension Scheme.

Committee observation
892. The Committee observed from the submission of the Accounting Officer

dur‘ihﬁ the svermimethion thoet thoe Ul’hnr“’\.: Y el MﬁnHHTr_\H Tr'«. L e e ronce
panalg NS SARAT T IR AT S Aoy vWls THUNTLGITC O T STVt S iliaw LN s

premiums for Bandari College and the Kenya Ports Pension Scheme during the
transition period, hence the matter stands resolved.

28.2 Unsupported Corporate Social Responsibility Expenses

893. Disclosed also under Note 8 to the financial statements are corporate social
responsibility expenses totaling fo Kshs.311,151,000. Included in the expenses
is an amount of Kshs.140,397,089 in respect of part funding of four (4) jetties
construction in Lamu County. Records provided for audit indicated that the
Authority set aside Kshs.474,100,000 for joint partnership with the Ministry of
Public Works to fund the four (4) jetties. However, the procurement, supervision
and management of the project was done by the Ministry of Public Works, thus
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overriding the mandate of the Authority's Accounting Officer as provided
under Section 68 of the Public Finance Management Act, 2012. Further, the
payment made by the Authority were Authorized and approved by the
Ministry of Public Works officers without the supporting measured bills of
quantities.

894. Physical verification done in the month of December 2021 revealed that
rehabilitation of Mtangawanda Jetty was complete, with the contractor
having left the site. However, there were cracks on the jetty flooring and stairs
while a section of the Jetty had collapsed/caved in, thereby exposing
reinforcement bars.

895. In the circumstances, the regularity, accuracy and completeness of
corporate social responsibility expenses of Kshs.631,017,089 could not be
confirmed.

Management Response

896. The management stated that the jetties were being rehabilitated /
reconstructed collaboratively by the State Department of Public Works and
the Authority to ensure safety of pedestrians and to promote socio-economic
activities. The State Department of Public Works provided a budget of KES. 124
million whereas the Authority was requested by the Government to assist in
funding the CSR project to the tune of 474.1 million vide the National
Treasury's letter Ref. RES 1096/18/01(15) of 24t September 2018 to MOT&I and
that from the Ministry of Transport and Infrastructure to KPA. The request for
funding the CSR project was tabled and approved by the KPA Board at ifs
106" Meeting held on 22nd January 2019.

897. The State Department of Public Works had the responsibility of
procurement, supervision and management of the CSR projects while the
Authority was expected to maintain the jetties once works were completed.
The funding assistance provided by the Authority was in terms of making
payments directly to the various contractors awarded contracts to rehabilitate
the jetties based on certified measured works by ftechnically competent
officers of the State Department of Public Works. The payments highlighted
pertain to the period under audit.

898. At the time of audit, the rehabilitation of Mtangawanda Jetty works had
not been completed and handed over but the contfract had been terminated
by State Department of Public Works due to non-performance by the
contractor. The contractor resumed works after negotiation with the Project
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Manager on 2ndJanuary 2022 and the remaining works were executed and
completed to the satisfaction of the Project Manager on éth February 2022.
899. The cracks on the jetty flooring. the stairs and the Jetty section which had
collapsed/caved in, thereby exposing reinforcement bars were caused by a
barge offloading KPLC cargo. The KPLC contractor accepted liability and

made good the damage caused to the jetty.

Committee observations

900. The Committee observed at the time of examination that Authority was
requested by the National Treasury to fund the rehabilitation and
reconsfruction of the jetties and the Board approved the CSR project.

901. Further, the four sites had been completed and handed over to KPA and
were currently in use, while the Miagwawanda Jetty had been repaired and
handed over to the Authority.

?02. The Committee observes that since the Authority obtained the approval to
undertake the CSR projects, the matter stands resolved.

29 Unsupported Expenses on Operating Expenses

?03. As disclosed in Note 10 to the financial statements, the statement of profit
or loss and other comprehensive income reflects operating expenses balance
of Kshs.5,284,137,000. The following observations were made:

29.1 Unsupported Retention Monies

904. The balance includes expenditure on repairs of port infrastructure balance
of Kshs.1,414,815,000 disclosed in Note 10 to the financial statements includes
refeniion monies tofaiing o Kshs.2,511,439. The Iafier reiates fo fender for
demalition, installation and repairs of navigation masts and related civil works
at Malindi, Kipini and Likoni which had been awarded at a contract sum of
Kshs.59,796,187. The works were procured using the biennial contract for
repairs and maintenance works included demolition of old masts and
installation of new ones.

905. During physical verification in the month of November, 2021, it was noted
that the mast at Malindi was fiber reinforced in design. This was not part of bills
of quantities provided for audit review. Further, Management showed the
audit team three different masts in Likoni without specifying the ones relating
to this contract. In addition, instructions to the contractor and measurements
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of actual works done in comparison to the previous existing installations for the
items were not provided for audit review.

Management Response

923. The management stated that the works covered under the confract were

for the demolition, installation and repairs of navigation masts and related civil

works at Malindi, Kipini and Likoni as per the BOQ. In respect of Malindi and Likoni
works: -

(i) Malindi - The Malindi Front and Rear Masts are fibre reinforced. The
executed works on these masts included sealing of cracks and
painting using marine paint. Painting of all masts both steel and
fibre was contained in item 2.07 of the Bills of Quantities.

(i) Likoni - Rehabilitation and reconstruction of all the three masts in Likoni
were covered under the contract. under item 2.03, 2.04 & 2.07
of the BOQ. A site visit to Likoni involving the technical staff
and the Auditors was deemed fit and the same took place on
Tuesday the 131 of February 2024 and clarification made on
the nature of work done as per the BOQ.

1. Malindi Navigational Aids

F . wm

(ijMaintained Malindi front leading Light  (iijMaintained Vasco Da Gama Light
House
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2. Kipini light house mast

(i) Mcmiarned Vasco rear

leading light. #E K‘ﬁ ..
g g e e T s '#w-’"ﬁ -1'..-—

Maintained Kipini Beacon light.

3. The three maintained Likoni
Navigational aids

(i) Likoni Front leading light;
during construction and
the fence constructed.
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Kipini light house mast
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(ii) The Maintained Likoni rear leading Light  [iii) The concrete pillar - Likoni beacon
light

Committee observations

906. The Committee observed from the submission of the Accounting Officer
during examination that with regards to the masts at Likoni, the rehabilitation
and reconstruction were complete and were verified by the OAG.

907. The Committee further observed that the masts at Malindi were complete.
However, the masts were reinforced using carbon fibre instead of steel as
contained in the bill of quantities. The change of material had no cost
implication but the reason for the change was because the carbon fibre was
a modern maierial that was suitable for the coastal environment due to its rust
resistance.

908. The Committee observes that since the construction and rehabilitation of
the masts were complete, the matter stands resolved.

29.2 Overhaul of Marine Engine
909. Further, the balance includes an expenditure on Marine spares of Kshs.
403,001,000 out of which an amount of Kshs. 23,191,300 relates to overhaul of
Marine Engine Model 3412 for a tug boat -Tangulizi Il. The services were
procured using request for quotations from 2 local suppliers. However,
evidence to confirm that the winner was an appoint distributor and dealer of
the products in Kenya was not provided for audit review, Further, the winning
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bidder did not include in the quotation a detailed schedule of spares to be
supplied.

Management Response

210. Section 3(h) of the Public Procurement and Asset Disposal Act (PPDA) 2015
requires that procurements by public entities adhere to the guiding principles
of maximizing economy and value for money. The Authority invited bids from
the only two known dealers of Caterpillar spares at the time having been
confracted earlier for the supply of similar goods. The tender was awarded to
the lowest evaluated bidder having quoted Kshs 23,191,300 in accordance
with section 86 of the PPADA 2015. The contract provides confirmation from
Caterpillar that the awarded vendor is their appointed distributor and dealer
of the product in Kenya. Detailed schedule of spares to be supplied is also
included.

Committee observation

?11. The Committee observed at the time of examination that the contract was
awarded to a vendor who is an appointed distributor and deadler of the
Caterpillar product, hence the matter is resolved.

29.3 Unsupported Expenditure on Caretaker Service Providers

912. In addition, the balance includes an expenditure of Kshs.584,194,000 in
respect of operational/running supplies, out of which an amount of
Kshs.12,420,000 relates to payments made to two caretaker service providers
at dockyard and at terminal engineering sections. Records provided for audit
indicated that the service providers through a letter to the head of
administration requested for additional scope of work at the dockyard area.
Further, the service providers issued the Authority with invoices totaling to
Kshs.11,340,000 in the month of April, 2021 for services rendered for a period of
twenty-one (21) months.

?13. However, no documentary evidence was provided to confirm that the
service was procured in line with Section 91(1) of the Public Procurement and
Asset Disposal Act, 2015 which states that, "open tendering shall be the
prefered procurement method for procurement of goods, works and
services." Further, a signed contract or a local purchase order for the service
was not produced for audit verification.
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Management Response
?14. The management stated that:
.. That the additional works were falling adjacent to the scope of the original
contract area that was meant to be covered by the said firms.
ii. These additional areas were not covered by the contract terms yet
cleaning services were required.
iii. It is noteworthy to mention that the need to make the work environment
habitable for users, necessitated the action that was taken.

Committee observations

715. The Committee observed from the explanation of the Accounting officer
at the time of examination that there was a court injunction stopping the
award of the contract that led to a delay in the commencement of the
contract for cleaning service.

?16. The Committee observed that the management issued a one-year
contract to contractor undertaking the works under the previous coniract to
undertake cleaning works during the period of suspension of the award of the
new contract.

?17. Further, the Committee observed that when the injunction was lifted, the
Aulhorly proceeded fo grant a three-year confract to another firm.

?18. The Committee observes that the matter stands resolved.

Committee recommendation

?19. The Committee reprimands the Accounting Officer for breaching section
139 of the Public Procurement and Asset Disposal Act and directs that the
Accounting Officer should henceforth ensure that procurement procedures
are in line with the Act.

29.4 Unsupported Expenditure on Provision of Services by National Youth
Services in Kisumu

920. The balance also includes an expenditure on repairs of port infrastructure
balance of Kshs.1,414,815,000, out of which an amount of Kshs.71,767.166
relates to payments made to National Youth Service for rehabilitation of
Kisumu Port, The following observations were made:

i. The amount of Kshs.71,767,166 includes advance payments of
Kshs.47,663,594 for works and services to be provided by NYS while
Kshs.24,1023,57 was reimbursement of expenditure incurred by the
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Service. However, no reports of work done were produced to support
utilization of the advance payments.

Further, included in the amount of Kshs.71,767,166 is Kshs. 1,000,000 which
was released without evidence of budgetary provision detailing how
the funds were to be utilized.

The amount of Kshs.71,767.166 also includes daily subsistence
allowances of Kshs.15,317,200 for supervisors and senior staff of NYS for
which evidence of utilization was provided for audit verification.

It was noted during physical verification done in the month of
December, 2021 that already existing works valued at Kshs.40,456,257
were demolished. The works were claimed to have been on land
delineated by the Kenya Shipyards Limited, a Company under the
Ministry of Defense.

In the circumstances, the regularity, completeness and accuracy of the

expenditure of Kshs.167,174,653 incurred on repairs of port infrastructure could
not be confirmed.

Management Response

922. The management stated that—

i. The National Youth Service (NYS) was engaged by the Government to

undertake rehabilitation of the Kisumu port and port infrastructure around

Lake Victoria with funding from the Authority.

ii. NYS provided schedules (Budgets) of works to be undertaken to the
Authority for funding by the Authority.

ii. The breakdown of expenditure of Kshs 71,767,166 is provided below:

Document | Doc. Date | Amount (Kshs) | Text
No

Rehabilitation of Kisumu and Kendu
1900290519 | 06.10.2020 | 15,213,416.23 | Bay Ports

Clearing encroaching water
1900283997 | 10.02.2020 1,000,000.00 | hyacinth at Kisumu Port
1900290685 | 07.10.2019 5,225,516.00 | Back filing exercise at Kisumu Port

Rehabilitation of Port facilities
1900290690 | 02.10.2019 8,190,155.45 | around Lake Victoria

Clearing works at Kisumu,
1900290682 | 16.08.2019 | 10,000,000.00 | Homabay, Mbita, Asembo Bay
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Document | Doc. Date | Amount (Kshs) | Text
No

Cleaning Works at Homabay,

1900280355 | 13.08.201¢9 4,000,000.00 | Mbita, Kendu Bay Jetties

‘Face lifting & renovation of

19200279753 | 15.07.2019 | 14,400,000.00 | buildings at Kisumu Port

External paintings of buildings at

1900279756 | 03.07.2019 5,047,878.00 | Kisumu Port

Kisumu Port rehabilitation &

1900279093 | 18.06.2019 7,990,200.00 | cleaning exercise

71,767,165.68

iv. The amount of Kshs 1,000,000 paid to the NYS was for clearing the
encroaching water hyacinth at the Kisumu Port,

v. Al the buildings that were rehabilitated or renovated and later handed
over to the Kenya Shipyards Ltd (KSL) were compensated for through the
rehabilitation of the link span by KSL.

Committee observations

?23. The Committee ocbserved from the submissions of the Accounting Officer
during the examination that there was a Cabinet directive to engage the NYS
in the rehabilitation of Kisumu Port works.

924. The Committee further observed that the NYS undertook the rehabilitation,
and works were completed and handed over to Kenya Shipyards Ltd.

Committee recommendation

925. The Commitiee direcis that within three (3) months upon adoption of this
report; the Accounting Officer should provide the documentation on the
directive that allowed them to engage the NYS to the OAG for verification.

30.Rehabilitation of Kisumu Port and Deepening of Mbita Causeway

926. As disclosed in Note 11 to the financial statements, the statement of
financial position reflects repeated work in progress balance of Kshs.
59.120,480,000 under basic construction out of which an amount of Kshs.
260,000,000 relates to maintenance, dredging works at Kisumu Ports and
deepening of Mbita Causeway. However, review of documents and
information provided by Management revealed the following anomalies:
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i.  The Authority has a multiyear capital expenditure project budget of kshs.
500,000,000 for the FY 2019/2020. Following an environmental impact
study, the management advertised provision of the works through
tender in April 2020. However, the tender was non-responsive and
therefore cancelled
ii. The tender was re-advertised in June 2020 which was also cancelled due
fo non- responsiveness upon evaluation Committees recommendation.

ii. The CS Ministry of Defence ([MOD) notified the CS Ministry of Transport
Infrastructure, Housing Urban Development and Public works that a
Presidential directive instructed that dredging of Mbita and Kisumu Ports
be expediated to enhance water transport in Lake Victoria Region.
Further, the letter indicated that the Ministry of Defence had conducted
a reconnaissance and established the scope of work at estimated cost of
Kshs. 260,000,000. Through the letter, it was proposed that MOD
undertakes the work as a security project to fast track implementation.

iv. The authority vide letter reference MCS/4/7/2009 dated 5 January 2020
requested the CS - National Treasury for Authority to Transfer funds for the
esfimated project cost of Kshs. 260,000,000 to the National Treasury for
reallocation to Ministry of Defence for implementation. The same was
approved and was followed by transfer of funds on 13 January 2021.

v. However, the MOD had not provided details of the extent of completion
and utilization of the amount of Kshs.260,000,000 as at the time of this
audit.

927. In the circumstances, the existence, completeness and accuracy of the
amount of Kshs.260,000,000 freated as work in progress could not be
confirmed.

Management Response

928. The management stated that the Authority transferred Kshs 260 million for
dredging to the National Treasury for reallocation to the Ministry of Defence
(MOD) following a Cabinet directive.

929. The Authority was however not involved in any way in the supervision or
monitoring of the progress of the dredging works. Information regarding the
completion and utilization of the amount of Kshs 260 million can only be
obtained from MOD who were the implementing agency for the works.
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Committee observations

?30. The Committee observed at the time of examination that the Accounting
Officer did not refute the fact that money was transferred from the Authority
to the National Treasury.

931. Further, the Committee observed that the money was transferred to the
National Treasury for reallocation following a Cabinet directive, and at the
time of reporting, it was no longer recorded in the financial statements of KPA.

932. The Committee observes that since the money was transferred to the
National Treasury for reallocation following a Cabinet directive, the matter is
resolved.

31. Trade and Other Payables

933. The statement of financial position reflects Kshs.15,353,047,000 in respect of
trade and other payables which as disclosed in Note 31 to the financial
statements includes an accrued expenditure of Kshs.3,455,799,000, out of
which an amount of Kshs.563,538,760 and Kshs.587,876,217 relates to accrued
bonuses for the financial years 2018/2019 and 2019/2020, respectively.
However, the Board's approval of the provision for payments was not provided
for audit verification. In the circumstances, the accuracy of the accrued
expenditure of Kshs.3,455,799,000 could not be confirmed.

Management Response

934. The management stated that the accrued bonuses for the financial years
2018/2019 and 2019/2020 of Kshs 563,538,760 and Kshs 587,876,217 respectively
have not been paid. For purposes of complying with the matching principle of
accounting the Authority accrued bonus based on performance. The bonuses
were adjusted to the General Reserves in FY 2021/2022 awaiting the approval.
Bonus payments are provided for under paragraph C.8 of the Kenya Ports
Authority Human Resources Manual.

Committee observation

935. The Commitiee observed from the explanation of the Accounting Officer
at the time of examination that the current status was that the bonuses had
been paid, hence the matter is resolved.
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32.Property, Plant and Equipment
32.1 Irregular Capitalization of and Depreciation of Non-Existent Assets

936. The balance includes a balance of Kshs.117,582,946,000 in respect to basic
constructions out of which an amount of Kshs.27,156,080 relates to net book
value of fences around two parcels of land in Kilifi. However, during physical
verification of assets in the month of December, 2021, it was noted that the
fences did not exist on the said properties. The value of the fences has been
carried in the assets register since capitalization in February, 2017,

Management Response

9237. The management stated that when capitalization was done, the fence was
existing and was later demolished by squatters invading the land. The same
was impaired on 30" June 2022 to recognize the loss in the books vide doc.
9055932 and 9055934. The Authority shall seek the appropriate approvals for
write off once the investigations are concluded.

Data Entry View
Document Humber IE'G : Company Code 1000 Fiscal Year 12022
Document Date | 30.0¢. zaz'z Posting Date 30.06.2022)  Period 12
Reference TAXADNGU B FENCE Cross-Comp.MNo. . .
Currency l%Es Texts axist = Ledger Group
l [E[El-mw BL)% ) (B & =) I8 (@]
| Im PK .. Account  Description Amount | Curr. | Tx Amount in LC|
1I]___ 1 40 600784  IMPAIRMENT LOSS/(G) 944401421 KES = 9,444,014.21
2 50 500208 IMPAIRMENT OF PROPET 0444 014.21- KES 0,444,014.21-
Data Entry View 1 ; " _ ) _ iy
Document Mumber :I:rEI 55934 : Company Code l1o00 Flscal Year 2&32
Document Date 30.0&.2022 Posting Date 3|:| 0€.2022|  Period 12
Raferance TAKAUNGU A FENCE Cross-Cormp.Ho. i Cr R 0 1L
Currency KES Texks axis 7 Ledger Group i
. (B[0P0 (B (O] & L) @
Itm PK| ... Account Description Amount Curr. | Tx Amount in LC_
ltl 1 40 600784 IMPAIRMENT LOSS/(G) 15,968,428.29 KES 15,969,428.29
2 50 |500208 IMPAIRMENT OF PROPET 15,969,428.29- KES 15,969,428.20-
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Committee observation
?38. The Committee cbserved at the time of examination that the impairment
loss was accounted for in the books of KPA, hence the matter stands resolved.

32.2 Concrete Works at Nairobi Shed 1 Phase 1

?39. Further, the balance includes an expenditure on repairs of port
infrastructure of Kshs.1,414,815,000, out of which an amount of Kshs. 145,419,644
relates to concrete works at Nairobi Inland Container Depot Shed 1. No
explanation was given for treating the costs of the concrete works as part of
operafing expenses instead of capital expenditure. Review of the bill of
quantities and physical inspection of the works in the month of November,
2021 revealed that the works were carried out in a space that used to be a
shed yet the bills of quantities provided for general clearance at a cost of
Kshs.6,163,830. The Management did not provide evidence of existence of any
vegetation or original state of the area to justify the cost of clearance.

Management Response

940. The management stated that the location of site was in old ICD internal
transverse road and part of old Western (now ELEMI/SHED2] Yard. The item on
the BOQ for Site clearance and demolitions amounting to KES. 6,163,830.00
included quantities for demolition former Shed A and an Electrical Sub-Station
at ICD Nairobi. In addition, there was also clearance of massive debris from
the Mega SGR Project and demolitions of the failed hard surface. The
management has attached pictures of the demolished buildings in question
to demonstrate the magnitude of the assignment. The management further
clarifies that the works were capitalized as shown below;

223



G/L Account [To4001 | WIP/BASIC CONSTRUCTION

Company Code | 1000 Kenya Ports Authority _ Doc.no. /1181631 |
Asset [10z00022 o CONCRETE WORKS FROM GL 600261

Amount [g2,140,885.50 KES
Wio Cash Dscnt

 Additional Details IS Ih o T R a T P e R s Bl e 1T
Asset Val. Date [15.06.2021]
Asset [iozoo0142 To |
Cost Center P Sy Crder e

5 More
Assignment [ ; P |
Text |Capt.of concrete works at shed 1-4500083236 M, Longtext

It was first adjusted to WIP 10200142 and later capitalized under asset 250099.
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Committee observation

941. The Committee observed at the time of examination that the issue was on
capitalization and was addressed by the management. Further, the works
involved the clearing of debris and demolition of hard surfaces, hence the
matter is resolved.

32.3 Concrete Works at Makongeni

942. In addition, the balance includes work in progress balance of
Kshs.93,568,938,000, out of which an amount of Kshs.313,098,245 relates to
concrete works at Makongeni Inland Container Depot. Information and
records provided for audit indicated that the Authority was not in possession
of the land, did not have ownership documents for the same or was it utilizing
the asset.

?43. Inthe circumstances, the ownership and rights and obligations of concrete
works valued at Kshs.313,098,245 could not be confirmed.

Management Response

744, Administrative action was taken against the culpable staff. The works were
investigated by DCI and the matter is before the courts.

Committee observation
945. The Committee observed that there is an active case against the
employees in court.

Commitiee recommendation
946. The Committee recommends that pursuant to Standing Order 89, the issue
is subjudice since the matter is before the court.

32.4 Supply and Commissioning of Forklifts

947. The balance also includes an amount of Kshs.31,046,475,000 in respect of
equipment, motor vehicles and furniture. Included in the balance is an amount
of Kshs.58,612,668 in respect of three (3] sixteen-ton and two (2) five-ton forklifts.
Records provided for audit indicated that the Management advertised for
supply and commissioning of forklifts vide a tender on ¢ July, 2019. The tender
was processed and awarded to one local supplier at a total bid price of
Kshs.67,680,000. However, the following anomalies were noted:
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iil.

The delivery period was six (6) months from the date of award and the
winning bidder issued a performance bond of Kshs.4,768,000, being 10%
of the amount of the contract from a local bank dated 11 December,
2019 which was valid until 11 March, 2020. However, the forklifts were
supplied in November, 2020 after expiry of the bond and no evidence
of renewal of the same was provided for audit review.

Further, the contract provided for liguidated damages at a rate of 2.5%
per week of 1/3 of the contract price for delayed delivery. The forklifts
were delivered 10 weeks later on 28 October, 2020 from the expected
date of 15 August, 2020. However, Management did not charge the
liguidated damages amounting to Kshs.5,640,000.

Through a Memo from the Senior Mechanical Engineer indicated that
the forklifts were jointly inspected against itemized technical parameters
and found to lack the requirement for truck control and monitoring but
noted that the equipment was fo be delivered and installed by an
engineer from the Company. The Management did not provide
evidence that this was done.

One of the mandatory requirements in the tender document was 'a
Duly Completed Original Manufacturer's Authorization Form' by the
manufacturer where the bidder is not the manufacturer and a written
guarantee of the tenderer's ability to supply spares for at least 10 years
for the forklifts. The winning bidder indicated that the firm would supply
Caterpillar equipment and provide Supplier's Authorization and
Manufacturer's Warranty. However, according to Caterpillar website,
Mantrac (K] Limited is the only authorized supplier of Caterpilar
equipment and the spares. Further, Mantrac Kenya confirmed that the
supplier's Authorization and Manufacturer's Warranty were not from
Mantrac Group. In addition, the contract data sheet Clause 21 of the
General Conditions of the Contract Clause 24.4 provided that, ‘in the
event of corupt or fraudulent practice or any breach of integrity
declaration, the supplier shall be liable to pay to the procuring entity
100% of the contract price’. Provision of forged document constituted a
fraudulent practice. However, there is no evidence that Management
invoked this Clause or explained the failure to do so.

The contract provided for training at a cost of Kshs.200,000 at the factory
site. Although the amount was spent, Management did not provide any
evidence that the training was done.
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?48. A physical inspection of the equipment and spares revealed the following
matter:
i. The equipment had CAT logo which was not similar to the known CAT
equipment logo fitted on the equipment and was peeling off.
ii. The equipment was fitted with Cummins engine which is not a brand used
by Caterpillar on their equipment.
iii.  Allthe spares were labelled in Chinese language. However, the bidder had
indicated that the spares would be supplied from European countries.
iv. The spares had not been captured by the stores department staff due to
difficulty in identification and matching with existing spares and as such the
same had not been utilized.

249. In the circumstances, the authenticity and value of the forklifts, and validity
and accuracy of the expenditure of Kshs.58,612,668 incurred on the fork-lifts
could not be confirmed.

Management Response

950. The management stated that whereas the performance bond was to
expire on 11" March 2020, following the outbreak of COVID 19 there were
disruptions in the global supply chains. Consequently, the Government of
Kenya vide presidential directive and gazette notice issued a restriction of
movement and related measures to curb the spread of the pandemic. Further,
the contractor, vide their corespondence dated 28™ August 2020 expressed
their inability to proceed with delivery timelines as envisaged due to the effects
of Covid 19. The lockdown in the Country by the Government as well as
disruptions in global supply chain as a result of the Pandemic was a form of
force majeure as spelt out in Clause 26 of the tender document (which formed
the contract). This provided that incase of force majeure, the contractor shall
continue to perform his obligations under the contract as far as is reasonably
practical and shall seek all alternative reasonable means of performance not
prevented by the force majeure event. Bond renewal was not possible due to
covid containment measures then.

951. Despite the foregoing, the Contractor performed the contract reasonably
and delivered the goods on 2rd November 2020, within reasonable time
following the lifting of the Government restrictions vide presidential directive
issued on 20 October 2020. Therefore, there was no loss of funds as result of
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expiry of the performance bond. Management could not invoke liquidated
damages because the delays were as result of unforeseen circumstances.

952. Further, the contract required that the supplier would deliver and install the
control and monitoring system. The truck control and monitoring which
provides the ability to troubleshoot using a diagnostic tool, is now available
and working.

953. The tender was evaluated in accordance with criteria and requirements
set out in the tender document. The Authority relied on documents submitted
by the bidder. However, the physical verifications of information could not be
undertaken due to onset of the COVID -19 pandemic and restriction of
movement at that fime. It is however noted that Mantrac Egypt whose
documents were submitted by the bidder provided evidence of authorization
as dealers of Caterpillar spares and equipment. From the documents
submitted the equipment was to be manufactured by Mantrac of Smart
Village, Cairo Egypt. The same authorized M/s Belyne Freight & Logistics Limited
vide supplier authorization dated 191 August 2019 was attached to the
bidding documents.

?54. On the issue of training. The training was to be undertaken at the factory
site. However, following the outbreak of Covid-19 and subsequent restrictions
of movement, the Authority could not send officers. The equipment supplier
has since refunded to the Authority KES 200,000 paid as factory site fraining
cost. The local training was carried out on 16" November 2023 as per attached
evidence,

955. Further, the management stated the following;

. On the CAT logo, this is normally verified during pre-shipment inspection
which was not done due to Covid-19 outbreak. However, upon delivery
the equipment conformed tfo the technical specifications as per the
requirements in the tender document.

i. Clause 7.4.3 of the specifications outlined in the tender document
required bidder to provide either of the following brands of the power
unif; Cummins, Perkins, Volkswagen, Toyota, Kubota or Yanmar engines.
The said bidder was in compliance with the said specifications as they
delivered a Cummins engine.

.  The tender was evaluated based on the criteria set out in the tender
document and specifications there in prepared in accordance with
section 60 of the Public Procurement and Asset disposal Act 2015 which
dis-allows use of Country of origin in writing specifications. The Country
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of origin was not a requirement by the authority. However, the
equipment is still under warranty and vide cormrespondence 28" June
2022 the Avuthority requested the Confractor to provide an English
translation. Further note, manufacturing companies often acquire some
assembling parts from China or the parts producing companies outside
Europe.

956. The supplier was requested to arrange and provide the list of spares in
English which he later did and the stores ensured that the descriptions of each
of the spares were inscribed on the packages for ease of identification.

Committee observation

957. The Committee observed at the time of examination that although the
forklift was supplied, there was no evidence adduced by the management to
prove that the product supplied was from Caterpillar.

Committee recommendation

?58. The Committee directs that within three (3) months upon the adoption of
this report, the Accounting Officer of KPA to submit the quotations for the
supply of the forklifis to the OAG for verification.

33 Accrued liability for Defined Contribution (DC)/Defined Benefit Scheme (DB)

959. The statement of financial position reflects retirement benefit on current
liability of Kshs.3,576,200,000 and current liability of Kshs.535,200,000 all totaling
to Kshs.4,111,400,000. Audit review of the Actuarial valuation report of the
scheme indicates a total of Kshs. 3,490 active members under the defined
benefit scheme (DB), out of whom 2,675 are members who moved to defined
contribution scheme (DC). Although a portion of their pension benefit was still
held in defined benefit scheme. However, the actuarial valuation report
indicated that the valuation of assets was based on 3,490 members instead of
795 members under DB scheme, contrary to the National Treasury Circular Ref
No. EPN171/07 Vol.Q(%4) dated 16 June 2011 which directed the Authority not
to grant evaluation to those who choose to move to the DC schemes or those
who had to move to the DC scheme because they were below 45 years.
Evaluation may have materially overstated by inclusion of Qutstanding define
benefits portion retained when the 2,675 members moved to the defined
contribution scheme. In the circumstances, the accuracy and fair
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presentation of retirement benefits liability of Kshs. 4,111,400,000 could not be
confirmed.

Management Response

960. The Management stated that the National Treasury circular No. 18 of 2010
required all government enfities’ Pension Schemes to convert from DB
Schemes to DC schemes. The circular required all DB Schemes converting to
DC Schemes to be fully funded. However, KPA Pension Scheme was under-
funded and therefore could not be converted fully to DC Scheme.

?61. The National Treasury Circular No. 18 of 2010 under clause 1 (b) indicated
that "the conversion process will be guided by the provisions of the RBA Act,
Regulations and guidelines issued by the RBA". The Retirement Benefits
Authority issued Prudential guideline RBA 001 on Schemes conversion on 17th
August 2012 clauses 3.1 & 3.2 require underfunded DB Schemes to undertake
annual actuarial valuations for all members. Prudential guideline RBA 001
makes it mandatory for Schemes to allow for revaluation of past accrued
benefits where members cease to accrue any future benefits.

962. The letter from the Director of Pensions reference EPN 171/07 Vol Q (94)
dated 16 June 2011 in response to the letter from the Scheme Actuary M/s
Alexander Forbes provided options of either freezing the benefits or continuing
with the actuarial valuation considering the liability obligations on the sponsor.
It did not make it mandatory that the benefits must be frozen.

963. This is supported by the Prudential Guideline Number 001 on Schemes
conversion issued on 17t August 2012. Clause 6.1.3 of the Prudential Guideline
RBA 001 states that:

Prudential Guideline No. EBA O0O1

6.1.3 The trustees sets up a remedial action plan to fund the scheme’s
deficit within an appropriate period but no more than six (6)
years. No transfers to the Defined Contribution scheme shall be
made from the Defined Benetit scheme until the deficit has been
cleared. Statutory valuations of the Defined Benefit scheme shall
be carried out as long as it’s operational.

?64. Members who were in the DB Scheme and aged below 45 years joined the
DC scheme while retaining their benefits in the DB Scheme. DB Members who
moved to the DC scheme effective 01 January 2013 could not move their
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accrued benefits to the DC Scheme as at 31 December 2011 when the
decision was made. The DB Scheme is currently holding accrued liability for
members who joined the DC Scheme while members who remained in the DB
Scheme continue to accrue future benefits from 31 December 2012. Members
who are in both DC scheme and DB scheme are only accruing future benefits
effective 01 January 2013 from the DC scheme. So, there is no double benefit
for those members.

965. Based on the Treasury circular No. 18 of 2010 and RBA Prudential Guideline
001, actuarial valuation was done for 3,490 members (2,675 who are in both
DB & DC Schemes while 795 members were in only in DB Scheme). The DB
Scheme closure structure and the DC Scheme formation structure were all
approved by the Retirement Benefits Authority and National Treasury.

Committee observations

966. The Committee observed from the explanation of the Accounting Officer
at the time of examination that the management had anchored the
operations of the retirement benefits scheme on the prudential guidelines that
stated the method of handling deficits that arose from the migration of
members from the DB to the DC scheme and captured the deficit in their
financial statements.

967. The Committee further noted that the management obtained approvals
from the National Treasury and the Retirement Benefits Authority to convert
from DB schemes to DC schemes.

968. The committee observes that since the Authority obtained approvals from
the National Treasury and the Retirement Benefits Authority with regards to
migration of members from the Defined Benefits to Defined Contribution
Scheme, the matter stands resolved.

REPORT ON LAWFULNESS AND EFFECTIVENESS IN USE OF PUBLIC RESOURCES

34 Non-Compliance with the Public Service Commission Human Resource
Policies and Procedures Manual, 2016

969. Review of the payroll data provided for audit review indicated that as at
30 June, 2021, the Authority had paid basic salary to 6,519 employees.
However, analysis of the payroll records revealed that out of the 6,519
employees, 415 employees committed their salary beyond the two thirds of
the basic, contrary to Paragraph C.1(3) of Public Service Commission Human
Resource Policy and Procedures Manual, 201 é.
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270. In the circumstances, Management was in breach of the law.
Management Response

?71. The observation has been noted. Overcommitment of salary was caused
by various reasons including the following:

i. Court Attachments
ii. Recoveries based on staff training as per HR Manual 2017 G.7.(h) " An
employee will forfeit 10% and 20% of his basic salary while attending a long
course locally or overseas respectively. The employee will also forfeit all
allowances except house allowance for the duration of the course™
iii. Prorated salaries for retiring Staff retiring in a payroll month cycle.
Iv. Medical bills
v. Increase of rent for Staff Houses
vi.  Staff who have increased their Shares.
vii.  Staff on sick leave/Hospital admission

972. The above notwithstanding, the Authority issued a circular Ref: HR/1/6/66
dated 21% June 2021 to all staff to caution and underscore the need of
complying with the Human Resources Manual 2017 and the Employment Act
2007.

973. In addition, the staff who are eaming below a third were addressed to show
cause why disciplinary action should not be taken against them as per the
attached Memo HR/7/4/559088/CON dated 18" June 2021 and letter Ref:
HR/7/4/559088/CON dated 21¢ July 2021 on Financial/Pecuniary
Embarrassment. The Authority has been continuously monitoring progress on
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cause letters on overcommitment of salary and response letters from staff who
were addressed.

Committee observations

974. The Committee observed from the explanation of the Accounting Officer
at the time of examination that the management of KPA did not refute the
fact that it had breached the Public Service Commission Human Resource
Policies and Procedures Manual, 2016, on Over Commitment of Salary.

975. Further, the Committee noted that the management had taken steps to
remedy the situation by issuing a circular cautioning employees to comply with
the 1/3 rule on basic salary.
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Committee recommendation

976. The Committee reprimands the Accounting Officer for breaching section
C.1(3} of the Public Service Commission Human Resource Policies and
Procedures Manual, 20146 and section 19(3) of the Employment Act, Cap 226
on the a-third basic rule and directs that the management should henceforth
ensure that officers do not overcommit more than a third of their salaries.

35 Non-Compliance with the National Cohesion and Integration Act, 2008

977. Review of establishment indicated that the Authority had a total of 6,519
employees as at 30 June, 2021, out of whom 2,258 (35%) were from one
community. This is contrary to Section 7(2) of the National Cohesion and
Integration Act, 2008 which states that, “No public establishment shall have
more than one third of its staff from the same ethnic community."

?78. In the circumstances, Management was in breach of the law.

Management Response

979. The management stated that the observations have been noted and
added that the Authority is cumrently renewing efforts to ensure compliance
with Section 7(2) of the National Cohesion and Integration Act, 2008. From the
ethnic composition analysis of the Authority's employees tabulated below, the
Mijikenda have for the past 3 years reduced from 35.69% (2019) to 34.44%
(2022) while employees from the Taita, Teso, Pokomo, Kenyan Somali, Orma
and Bajuni tribes have increased.

No. Ethnic
Group | 2019 |2019% |2020 |2020% |2021 |2021% |2022 |2022%
Mijikend 34.44
Ve 2.389 | 35.69% | 9 205 | 34.99% | 2,274 | 35.16% 2317 | %
2 |Luhya 503 | 7.58% | 517 | 7.78% | 502 | 7.76% | 510 | 7.58%
3 |Kalenjin | 410 | 6.18% | 402 | 6.05% | 389 | 601% | 387 | 5.75%
11.19
" e 799 | VA% | s | so% | 733 | 1.33% | 753 | %
5 |Kamba | 503 | 7.58% | 496 | 7.46% | 479 | 7.41% | 486 | 7.22%
& |Taita 506 | 7.62% | 510 | 7.67% | 496 | 7.67% | 532 | 7.91%
7 Taveta 25 0.38% 25 0.38% 23 0.36% 22 | 0.33%
8 | Kikuyu | 444 | 6.69% | 483 | 7.27% | 471 | 7.28% | 494 | 7.34%
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Ethnic

hish Group 2019 | 2019% |2020 |2020% |2021 |2021% |2022 |2022%
) Teso 10 0.15% 12 0.18% 12 0.19% 16 0.24%
10 | Samburu 7 0.11% Fi 0.11% Fi 011% | 8 0.12%
11 | Kisii 225 3.39% 228 3.43% 220 3.40% | 224 | 3.33%
12 | Nubi 11 0.17% 12 0.18% 12 0.19% 14 0.21%
13 | Suba 7 0.11% 7 0.11% 6 0.09% 7 0.10%
14 | Kurig 4 0.06% 4 0.06% 4 0.06% 5 0.07%
15 | Embu 30 0.45% 30 0.45% 30 0.46% 33 0.49%
16 | Pokomo 0.00% 107 1.61% 107 1.65% 114 | 1.69%
17 | Meru 69 1.04% 73 1.10% 72 1.11% 74 1.10%
Kenyan
e Arab o ol 84 1.26% 82 1.27% 79 1.17%
19 | Swahili 360 5.42% 340 5.42% 355 5.49% | 348 | 5. 1_?%
Kenyan
o Asian : S 5 0.08% 5 0.08% 4 0.06%
21 | Gala ] 0.02% 1 0.02% ] 0.02% ] 0.01%
22 | Rendile I 0.02% ] 0.02% ] 0.02% ] 0.01%
Kenyan
£ Somali L 110k 73 1.10% 70 1.08% 82 1.22%
24 | Maasai 34 0.51% 34 0.51% 34 0.53% 37 0.55%
25 | Borana 46 0.69% 46 0.69% 44 0.68% 57 0.85%
26 | Orma 19 0.29% 19 0.29% 19 0.29% 29 0.43%
Ogaden
2 a ¢ 0.00% 0 0.00% 0 0.00% 0 0.00%
2 Ajuran C 0.00% C .00% O 0.00% C 0.00%
29 | Gari 0 0.00% 0 0.00% 0 0.00% 0 0.00%
30 | Digodia 0 0.00% 0 0.00% 0 0.00% 0 0.00%
31 | Warden 0 0.00% 0 0.00% 0 0.00% 0 0.00%
32 | Bajuni 0 0.00% 0 0.00% 0 0.00% 74 1.10%
33 | Baluchi 6 0.09% 6 0.09% é 0.09% 6 0.09%
Mchang-
3 amwe 9 Ues 0 0.00% 0 0.00% 0 0.00%
35 | Mnyasa 5 0.08% 5 0.08% 5 0.08% 5 0.07%
36 | Mjomvu 0 0.00% 0 0.00% 0 0.00% 0 0.00%
37 | Dorcbo 0 0.00% 0 0.00% 0 0.00% 0 0.00%
38 | Ogiek 0 0.00% 0 0.00% 0 0.00% 0 0.00%
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No Ethnic

‘| Group  |2019 |2019% [2020 |2020% |[2021 |2021% |2022 | 2022%
Nyamwe

9 | N 03%

2 |5 2 1 003% | |03z | 2 | 003% | 2 |003%

40 |Ngazia | 0 | 000% | 0 | 000% | O | 0.00% | 0 | 000%

41 |[Vumba | 0 | 000% | 0 | 000% | 0 | 000% | 0 | 000%
Uganda

™ iw O | 000% | & | 000% | o | 000w | o |o000%
Rwandes

= s P 002% | T oo | 1 | ooz | 2 | 0o
Burundia

* la 0 1 000% | o | g00% | o | o000% | 1 |001%
Miagan

|l P 002% 1 6 | 000z | o | 000% | o | o000%
Tanzania

p N I P 0022 1 Lo | 1 | o002 | 1 | 001%
Uganda

¥ g > [ 008% | o | o0s% | 5 | 008z | 3 | 0.04%

48 |Others | 110 | 1.66% | 0 | 000% | 0 | 0.00% | 0 | 0.00%
Total 6,638 6,645 6 468 6728

The Authority is actively increasing its efforts to comply with the Law, as
demonstrated by the fact that out of 297 staff recruited in FY 2021/2022, only 36
(12%) were from the Mijikenda Community.

Committee observation

980. The Committee observed from the explanation of the Accounting Officer
at the time of examination that the management had a number of officers
from the minority community employed in the subsequent recruitment
process,

981. The Committee observes that since the management has endeavored to
comply with the Article 130(2) of the Constitution on the reflection of regional
and ethnic diversity in public entities and the National Cohesion and
Integration Act, Cap 7N, the matter stands resolved.
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Committee Recommendation

982. The Committee recommends that the OAG should endeavour to include a
paragraph on the ethnic diversity of officers in public entities in future audit
cycles.

36 Procurement from Suppliers with Expired Contracts

983. Included in Note 10 to the financial statements for the year ended 30 June
2021, is an expenditure on Uniforms and clothing of kshs. 164,219,000.
Documents produced for Audit review indicated that two local companies
were awarded contracts in 2011 for supply of various uniforms and personal
protective equipment for a period of 2 years. The contract was to end in 2013
but the same was extended until June 2015. In June 2015, the Authority tender
Committee approved the extension of the contract for a further 1 year until
June 2016 and again to December 2016 without justification. In addition,
management did not provide approval for the extensions beyond 2016 for
audit review. The Authority however procured uniforms and personal
protective equipment amounting to kshs. 53,408,855 based on expired
contracts. Further the Authority signed another uniform supply contract with a
local company in 2017 for 3 years and procured the items at a cost of kshs.
1,427,838 during the year under audit review. However, no evidence of a new
contract or an extension of the existing contract was produced for audit
verification.

984. Inthe circumstances, Management was in breach of the law.

Management Response

985. The management stated that the Authority was undergoing rebranding
and development of new uniforms and PPEs manual. Subseguently,
Management extended the previous contfracts until such a time as a new
brand manual and uniforms and PPEs policy and manual were developed.
The contracts were extended as the Staff were entitled to these items as per
the Occupational health and Safety requirements for the workplace.

986. The subject tenders were procured under the Public Procurement Act 2005.
The Tender Committee at its meeting ref. 001/2016-17 held on 20" July 2016
approved extension of contract for supply of uniforms tender number
KPA/137/2010-11/PSM for a period of 6 months or until another contract came
into place. Consequently, the Authority advertised open tenders vide Tender
no. KPA124/2019-2020/PSM and KPA125/2019-2020/PSM for supply of uniforms
and new contracts were awarded.
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