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PRELIMINARIES

Establishment and Mandatc of the Committee

The Standing Committee on Justice, Legal Affairs and Human Rights is established

under the Standing Orders of the Senate and is mandated 'to consider all matters

relatingto constitutional affairs, the organization and adminislralion of law andiuslice,

elections, promotion of principles of leadership, ethics, and integrity; agreemenls,

treaties and conventions; and implementation oJ'the provisions of the Constitution on

human rights.

Mcmbcrship of the Committee

)

The Committee comprises -

I. Sen. Wakili Hillary Sigei, CBS, MP

2. Sen. Veronica W. Maina, MP

3. Sen. Raphael Chimera Mwinzagu, MP

4. Sen. Karen N. Nyamu, MP

5. Sen. Andrew Omtatah Okoiti, MP

6. Sen. (Prof.) Tom Ojienda, SC, MP

7. Scn. Crystal Kegehi Asige, MP

8. Scn. Daniel Kitonga Maanzo, EBS, MP

- Chairperson

- Vice-chairperson
- Member

- Member
- Member

- Member

- Member
- Member I

Minutes of the Committee in considering the Kenya Policy on Public Participation

(Sessional Paper No.3 of 2023) are attached to this Report as Annex I .
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I.-OREWORD BY THE CHAIRPERSON

Ilonourable Spcaker,

Thc report contains proceedings of the Standing Committee of Justice Legal Affairs and

Human Rights Committee on its consideration of Kenya Policy on Public Participation
(Sessional Paper No.3 of 2023). The Sessional Paper was published in December 2023

and tabled in the Senate on 25th April, 2024, whereupon it was committed to the

Standing Committee on Justice, Legal Affairs and Human Rights for consideration.

Honourablc Speakcr,

The Kenya Policy on Public Participation (Sessional Paper No.3 of 2023) is a

culmination of the efforts made by the Executive to formulate suitable frameworks to

ensure that the public engages meaningfully in decision making. This is in compliance

to the fundamental principles of Kenya's constitutional democracy enshrined under

Article l0 of the Constitution. Collaborative engagcment among various entities

including the State Departmcnt of Public Service, Ministry of Devolution and the

Council of Governors developed the Public Participation Guidelines to enhance citizen
engagement in the country. The Ministry also developed several Civic Education

Training Materials to facilitate effective public participation. This was necessitated by
the fact that programs around public participation fell short of clear cut and uniform
implementation framework and standards challenges including lack ofuniformity of the

processes due to gaps in countrywide frameworks and standards.

Honourable Speakcr,

The Policy identifies nine policy areas, highlighting policy concems and the policy
standards. The objectives of the Sessional Paper Policy No. 3 of Public Participation
are to address the gaps and challenges to improve and entrench public participation in

development and governance processes in Kenya. The framework sets out

comprehensive and coherent standards for active and meaningful public participation

for the national and county governments. The framework also outlays a coordinating

framcwork to fulfil the constitutional requirement on the citizen engagement in
development and governance processes in the Country.

In compliance with Article I l8 of the Constitution and Standing Order 145 (5) of the

Senate Standing Orders, the Committee placed an advertisement in the Daily Nation

7
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and Standarcl newspapers on lOth May,2024 inviting the public to submit comments on

the Sessional Paper by way of written memoranda. Following this call, the Committee

received submissions from various stakeholders, including the National Gender and

Equality Commission, Innovate4Change Initiative, Disability Advocacy & Services

Kenya, Health NGOs'Network (HENNET), Natural Justice, and Mombasa County

Development Trust.

Ilonourablc Spcaker,

I wish to thank the Offices of the Speaker and the Clerk of the Senate for the support

accorded to the Committee during the consideration of the Sessional Paper. The

Committee also takes this opportunity to acknowledge and appreciate the stakeholders

who submitted written memoranda, which greatly enriched the Committee's

consideration of the Sessional Paper.

Lastly, I wish to commend the Membcrs of thc Committee for their commitment,

thoughtful insights, expertise, and collaborative efforts that culminated in the adoption

of this Report.

Honourable Speaker,

It is now my pleasant duty, pursuant to Standing Order 223 of the Senate Standing

Orders, to present the Report of the Standing Committee on Justice, Legal Affairs and

Human Rights on the Kenya Policy on Public Participation (Sessional Paper No.3 of

2023).

out"...9-J..1 . I 5.:. ?..915

The Committee proceeded to consider the Policy, together with the submissions

received thereon. The observations and recommendations of the Committec in this

regard are set out in Chapters Three and Four of the Report. Notably, the Committee

recommends that this House Spproves the Kenya Policy on Public Participation

(Sessional Paper No.3 of 2023).

Signed .....

SEN. WAKILI HILLARY SIGEI, CBS, MP

CHAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS

AND HUMAN RIGHTS
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CHAPI'ER ONE: IN]'RODUCI'ION

I .0 Introduction

l.l. Objects of the Kenya Policy on Public Participation (Sessional Paper No.3 of
2023)

The principal objcct of the Sessional Paper is to set standards for effcctive public
participation and to establish a framework for the managemcnt and coordination of
public participation in Kcnya. The Scssional Paper furthers its objcctive by
bcstowing the State with the mandate: -

(a) Access to Information: Ensure citizcns continually access timcly information
on public issues in a languagc and format that is casy to understand.

(b) Civic Education Framework: Providc a framework lor coordination and

cnabling cnvironment lor Non-Statc Actors (NSAs) involvcd in civic cducation.

(c) Capacity Building: Undcrtake coordinated and intcgrated capacity building
towards cmpowering rcsponsible citizcns and public institutions.

(d) Planning and Implementation: Promote effectivc public participation in

planning, budgeting and irnplcmentation of approvcd plans and budgets.

(c) Inclusion of Marginalized Groups: Promotc cffectivc participation of
childrcn, minorities and rnarginalizcd groups at all lcvcls of govcrnancc.

(0 Funding Mechanisms: Guarantec adcquate, secure and sustainablc lunding for
public participation.

(g) Monitoring and Evaluation: Promotc wcll-resourccd, updated and effectively

implementcd monitoring, evaluation and learning systems for public

participation.
(h) Feedback Mechanisms: Promote rcsponsive, functional and tirncly lcedback

and rcporting mechanisms in ordcr to build confidcncc in public participation

proccss.

(i) Complaints Management: Promotc cflcctive handling of complaints

a

The Kcnya Policy on Public Participation (Sessional Paper No.3 of 2023) was tabled

in the Senate on Thursday, 25'h April, 2024 and was committed to thc Standing

Committee on Justice, Lcgal Affairs, and Human Rights for consideration. A copy of
thc Sessional Paper is anncxed to this Report as Annex 2.
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0) obligation to develop Guidelines: Mandate various agcncies to dcvclop

Public Participation Guidclincs, incorporating Public Participation Principlcs

and fostcr thc revicw ol'thc same aftcr cvery five ycars.

Thc co-ordination framework proposed in the policy advocatcs for a cohesivc and

well-functioning institutional framework for the attainment of thc objcctivcs of the

policy. while exercising thc role of public participation, the Paper confers thc pcople

with an overall role of holding every agent engaged in public participation

accountable.

1.2. Kcy Priority Arcas of the Kenya Policy on Public Participation (Scssional Pape r
No.3 of 2023)

Thc Scssional Papcr identifics and sceks to rcalfinn the Govcrnmcnt's comrnitrncnt

to cxcrcise cffcctivc public participation strcngthcncd by a national legal framcwork

and the ratification/acccssion to rcgional and intcmational treaties and cnshrinc that

citizcnry within thc Kcnyan lcgal frarnework. Furthcr thc Papcr addresses kcy policy

arcas, which includes: acccss to infonnation, civic education, capacity building,

planning, budgeting and implcmcntation, inclusion of minoritics and rnarginalized

groups, funding, monitoring, cvaluation and learning, fccdback and rcporting

mcchanisms and cornplaints and redrcss mcchanism.

1.3. Gaps and Challcnges addresscd in the Policy

Thc Sessional Papcr seeks to consequently scck to addrcss a various arcas that has

aflccted the Public Participation Process including inadcquate acccss ofinformation

by the public, weak capacity of the right holders and duty bearcrs in public

parricipation, limited civic cducation and insufficicnt coordination of thc proccsscs,

inadequate funding of public participation, inadequate opportunities for public

cngagement in planning and budgcting, unclcar of mechanisms lor identification and

inclusion of the marginalizcd groups. Additionally. the Scssional Paper also provides

for the funding of public hcarings in minorities and thc rnarginalized groups,

monitoring, evaluation and learning, feedback and reporting mechanisrns, and

complaints and rcdress mechanism in the source of public participation were

rcportedly impeding factors in public participation processes'

l
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CHAPTER TWO: DEVE,LOPMENT Ol'THE LAW ON PUBLIC
PAR'I'ICIPATION

Public participation is ccrtainly the bcdrock of Kcnya's legislativc process. It has

been entrcnchcd in thc Constitution under Article l0 as a national valuc and principle
of governancc and is obligatory on all persons whenever they apply or interpret the

Constitution, cnact, apply or intcrprct any law or make or implement public poticy

decisions. Article 232 of the Constitution cxpressly requires public involvcment in
policymaking, giving peoplc thc ability to actively influence laws and policics.

Public participation is important because it-
(a) promotes good governance and democracy. Engagement of citizcns in decision

making enhances transparency and accountability. This reduces resistance in
implementation by fostering a scnse of ownership of govemment policy;

(b) improves decision making. Public participation allows the government to gather

divcrse pcrspectives leading to bctter informed policies and decisions;
(c) enhances accountability and transparency. Public participation allows citizens to

cxercise oversight over actions by elected/appointed lcaders. This builds trust in

the government and enhances peaceful cocxistence; and

(d) encourages the development of civic education. Participating in govemance

proccsses educates citizens about their rights, responsibilities and the inner

workings of the government. This strengthens democratic institutions and

promotes good citizcnship.

Since thc promulgation of the Constitution in 2010, the question of rationalc, scope

and application ofpublic participation as a principlc ofgovernance has becn subjcct
of numerous dccisions by the courts. Courts have affirmed that public participation is
a constitutional right that cannot be wished away and that further, public participation
must be 'reasonable' and not just formalistic and not illusionary or cosmetic cxercisc.

In cases where the intercsts ofthose challcnging the decisions scem unsubstantial, the

Courts have frowned against any attempts to impose unreasonable demands for public
participation.

()
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2.2 Attempts to Enact Legislation on Public Participation

Kenya docs not have a legislation on public participation. Howcvcr, it was not for

lack of trying. Since 2016, thc following Bills on public participation havc been

introduced in Parliamcnt-
(a) Public Participation Bill, 2016 (Senatc Bills No. I 5 of 201 6). This was thc first

rnajor national attcmpt to lcgislatc and standardize public participation

procedures. The Bill was sponsored by formcr Scnator Hon' Amos Wako, thc

thcn Chairpcrson of thc Scnate Standing Cornnrittee on Justice, Lcgal Alfairs

and Human Rights;

(b) public Participation Bill, 2018 (Scnate Bills No. 4 of 2018). This was a

reintroduction of the 2016 Bill. It was also sponsored by former Senator Hon'

Amos Wako;

(c) Public Participation (No.2) Bill,20l9 (National Asscmbly Bills No.7l of

2019). This Bill was sponsored by Hon. Chris Wamalwa; and

(d) Public Participation Bill, 2023 (National Assembly No. 52 of 2023). The Bill

was sponsorcd by Hon. Danicl Epuyo Nanok, thc Chairpcrson of thc Cornrnittcc

on Parliarncntary Broadcasting and Library. Thc Bill lapsed at thc cnd o[ thc

third scssion.

10. All thc above Bills lapscd in Parliarncnt bcfore conclusion. The Officc of the Attorncy

Gencral also gcncratcd a dratt Public Participation Bill. Of notc is that this Bill

identified cntities responsiblc in enforccmcnt of thc Bill in various govcrnlnent

agencics, stated considerations to rnakc whcn planning for public participation,

provided clarity on the manner of giving notice as wcll as requircment for

development of guidelines by responsible entitics'

I L The situation in the counties is howevcr diffcrcnt. Scvcn countics havc sincc 2013

cnactcd county legislation on public participation. ln20l4, Laikipia County bccame

the first county to cnact its own Public Participation Act. ln 2015, Nairobi County

enactc{ the Public Participation Act (Act No. lt of 2015). This Act provides for thc

rolcs of thc county governmcnt in promoting public participation, colnmunity

participation in sub-counties, wards and villagcs, notification procedures, and thc

manner of petitioning thc county govcrnmcnt.

12. ln 2016, Nakuru, Nyandarua and Kwalc Countics enacted their Public Participation

Acts. Of notc is that thc Kwalc Act cstablishes the Officc of Public Participation with

9
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several functions including establishing structures for public participation,

cstablishing a fecdback process and an evaluation framework, supporting the county

assembly and the county cxccutivc in development of consultation plans, monitoring
and rcporting to the county assembly on the implementation of the Act and informing
thc public of the outcome of public participation.

13. Mombasa County enacted the Public Participation Act (Act No. 6 of 2017) which

establishes the Departmcnt of Public Participation in the County Executive. This

office is mandated to among other things coordinate public participation within the

exccutive, build the capacity of county government departments on public

participation processes, mobilise stakeholders to participate in county governance and

decision making processes, sensitise the public on county structures and opportunities

for public participation, receive complaints emerging from public participation
procedures and advise the county on the appropriate policies, plans and strategics lor
cnhancing public participation.

14. Similarly, the Tana River Public Participation Act (Act No. 8 of 2017) establishes the

Directorate of Public Participation within thc county executive. This office is

mandated to among othcr things coordinate public participation within the executive,

. build the capacity of counfy govcmment dcpartments on public participation
processes, mobilise stakcholders to participate in county governancc and decision

making processes, sensitisc the public on county structures and opportunities for
public participation, rcce ive complaints emerging from public participation

proccdures and advise thc county on the appropriate policics, plans and strategies for
enhancing public participation.

15. Thc Tana River Act also cstablishcs the Office of Public Participation within the

county assernbly. This office is rcsponsible for among othcr things providing support

and advisc to thc county asscmbly on managing public participation and preparing

reports on public participation.

2.3 Judicial Pronouncements on Public Participation

16. In the absencc of a national law or a policy on public participation, Courts havc

stepped in to provide guidelines on the manncr of conducting public participation.

For cxample, in 2015, thc High Court in the Mui Coal Basin Locol Community &
I 5 others v Permanent Secretary Ministry of Energt & I 7 others [20 ] 5l eKLR held
as follows rcgarding the proccss of carrying out public participation-

)



,,First, it is incumbent upon the government agency or public official involved

tofashion a programme of public participation that accords with the nature of the

subject matter. It is the government agency or Public Official who is to craft the

modalities of public participation but in so doing the government agency or Public

Ofrcial must take into account both the quantity and quality of the governed to

participate in their own governance...

Second, public participation calls for innovation and malleability depending on

the nature of the subject matter, culture, logistical constraints, and so forth. In

other words, no single regime or Programme of public participalion can be

prescribed and the Courts will not use anv litmus test to determine if public

participation has been achieved or not. The only test the Courts use is one of
effectiveness ...

Third, whatever programme of public participation is.fashioned, it must include

access to and dissemination of relevant information '...

Fourth, public participation does not dictate that everttone musl give lheir views

on an issue... To have such a standard would be to give a virtual veto pov,er to

each individual in the community to delermine communiry collective affairs. A

public participation programme... must, however, show inlentional inclusivity and

diversity. Any clear ond intenlional attempts to keep out bona fide stakeholders

would render the public participation programme ineffective and illegal bv

definition. In determining inclusivity in the design of a public participation

regime, the government agency or Public Official must lake into account the

subsidiarity principle: those most affected by a policy, legislation or action must

have a bigger say in that policy, legislation or action and lheirviews must be more

deliberately sought and laken into account.

Fifth, the right of public participation does not guarantee that each individual's

views will be taken as controlling; the right is one to represent one's views - not

a duty of the agency to accept the view given as dispositive. However, there is a

duty for the government agency or Public Oficial involved to take into

consideration, in goodfaith, all the views received as part of public participation

programme. The government agency or Public Official cannot merely be going

through lhe motions or engaging in democratic theatre so as lo tick the

Constitutional box. "

6



17. Similarly, the Supreme Court in Brilish American Tohacco Kenya, PLC (formerly
Brilish American Tobacco Kenya Limited) v Cabinet Secretary for the Ministry of
Health & 2 others (Petition 5 of 2017) [20191 KESC 15 (KLR) laid down the

following guiding principles for public participation-
(a) as a constitutional principle under Article l0(2) of the Constitution, public

participation applies to all aspects of governance;

(b) the public officer and or entity charged with the performance of a particular duty

bears the onus ofensuring and facilitating public participation;
(c) the lack of a prescribed legal framework for public participation is no excuse

for not conducting public participation; the onus is on the public entity to give

cffect to this constifutional principle using reasonable means;

(d) public participation must be real and not illusory. It is not a cosmetic or a public

relations act. It is not a mere formality to be undertaken as a matter of course
just to 'fulfil' a constitutional requirement. There is need for both quantitative

and qualitative components in public participation;
(e) public participation is not an abstract notion; it must be purposive and

meaningful;
(0 public participation must be accompanicd by reasonable notice and reasonable

opportunity. Reasonableness will be determined on a case to case basis;

(g) public participation is not necessarily a process consisting of oral hearings,

written submissions can also bc made. The fact that someone was not heard is

not enough to annul the process;

(h) allegations of lack of public participation do not automatically vitiate the

process. The allegations must be considered within the peculiar circumstances

ofeach case: the mode, degrce, scope and extent ofpublic participation is to be

determined on a case to case basis; and

(i) Components of meaningful public participation include the following:
(i) clarity of the subject matter for the public to understand;
(ii) structures and processes (medium of engagement) of participation that

are clear and simple;
(iii) opportunityfor balanced inJluencefrom the public in general;
(ir) commitment to lhe process

(v) inclusive and effective representation;
(ri) integrity and transparency of the process; and
(vii) capacity to engage on the part of the public, including that the public

must be Jirst sensitized on the subject matter.

7



18. Having laid down the guidclines, Courts have on scveral occasions inquired into thc

public participation proccss following enactmcnts of Bills by Parliament as well as

statutory instruments by rcgulation rnaking authorities. A fcw cascs are instructive to

note-

(a) Petition No. 381 of 2014-The Council of Governors v the Senate, the

Nstional Assembly, the Senators of 47 Counties and the Attorney-Generol,

and Petition No. 430 of 2014-Barasa Kundu, Albert Simiyu and Philip

ll/anyonyi lilekesa v lhe Speaker of the National Assembly and Others.

19. Thesc two petitions relating to thc samc subject mattcr wcrc filcd in Nairobi and

Bungoma Courts respcctively challcnging thc lcgality of thc County Govcrnmcnts

(Amcndment Act), 2014 that introduccd thc County Devcloprnent Boards chaired by

relevant Senators in every county. Thc Pctitioncrs were supportcd by Comlnission

for the hnplementation of the Constitution (CIC), which submittcd that thcre was

insufficicnt public participation in thc cnactmcnt ol thc Act and which rcndcred thc

law unconstitutional.

20. During the hcaring, thc Respondcnts submitted that the public werc invited to

contribute to the Bill vide Kenya Gazettc of l6th August,2013 and Daily Nation ol
llth October, 2013. The question that arose was whether the gazette notice and

newspaper publication constituted adequate public participation.

21 . In determining the mattcr, the Court allowed the consolidated Petitions and annullcd

Section 9lA of the amcnded County Governments Act,20l4 which cstablished thc

county Development Boards in cach of the 47 countics in Kenya. The court hcld

that thc amendmcnt altcrcd thc structure of devolution without subjecting it to a

referendum (a form of public participation) kcy rcquircmcnt to Article 255 of thc

Constitution.

(b) Nairobi Metropolitan PSV SACCOs llnion Limited & 25 others v County

Government of Nairobi & 3 others l20l3l eKI-R

22. In this matter, thc petitioner challengcd an amendment to the Nairobi City County

Financc Act of 2013 which authorized the County Govcrnment to charge motor-

It



vchicle parking fee of KES 140 on the basis that thc charges were oppressive and

cnacted in violation oIthe principlc of public participation.

(c) Roberl N. Gakuru& Others v Governor Kiamhu County & 3 Others [20141
eKLR

24. In this matter, the pctitioners sought a dcclaration that thc Kiambu Finance Act,20l3
gazetted vide Kiambu County Gazete Supplement No. 8 (Act No. 3) violated the

various provisions of the Constitution oIKenya,2010 and other legislations on public
participation.

25. The Court ultimately found that there was no adequate public participation as

follows-

26. Conducting public participation is not cnough, thc law maker or policy rnaker should

demonstrate that they took into account the feedback rcceived from thc respondents.

9

23. The Court dismissed the Petition holding that the County had adequately conducted
public participation. The Court hcld that the Respondents had engagcd those who
would have been affectcd by their decisions and the latter were given details of the
proposals and an opportunity ofstating their objections ifany. The process was highly
public as there were public forums, meetings with stakeholders, media reports and

cven lobbying and an opporfunity to make written representations through written
mcmoranda. The Court also held that it does not mattcr how the public participation
was eflfected, what mattered was that the public was accorded so[le reasonable level
of participation.

"ln my view to huddle afew people in a 5 star hotel on one day cannot by any
stretch of imagination be termed as public participation for the purposes of
meeting constitutional and legislative threshold. Whereas the magnitude of the
publicity required may depend from one action to another, a one day newspaper
advertisement in a country such as ours where a majority of the populace survive
on less than a dollar per day and to whom newspapers are a luxury leave alone
the level of illiteracy in some parts of this country may not sufice for the purposes

of seeking public views and public participation"



27. Thc position taken by thc courts in Kcnya aligns with thc law in comparativc

jurisdictions. For instancc, in South Africa, the Cornmittcc obscrvcs that public

participation in South Africa is a crucial aspect of dcmocratic governancc. Let's

explorc the legal frarnework, principlcs, and court rulings relatcd to public

participation. The South African Constitution emphasizcs both represcntativc and

parricipatory democracy specifically in rcspect to Articles 59(l)(a), 72(lXa), and

I l8( I Xa) which establishcs public participation in thc lcgislative process. Undcr the

South African law, thc National Asscmbly rnust provide a national forurn for public

consideration of issues. The South African Constitution ensurcs that public

participation involves everyonc, individually or collcctively, and considcrs their

opinions in decision-rnaking processcs.

28. ln thc South African casc of Merafong Demarcation Forum and Others v President

of Republic of South Africa and Others (2008), the Constitutional Court clarified

the obligation to "facilitate public involvement" in legislation and othcr processes'

Thc Court emphasizcd that legislative bodies must give the public a reasonablc

opportunity to participatc cffectivcly in the law-making proccss.

29. ln anothcr South Alrican case ol Doctors for Life International v Speaker of the

Nstional Assemhly antl Others and Malaliele Municipality and Others v President

of the RSA and Others, thc Court hcld that

"All parties interested in legislation shouldfeel that they have been given a real

opportunity to have their/say, that they are taken seriously as citizens and lhat

their views matter and will receive due consideration and could possibly inJluence

decisions in a meaningful fashion. The obiective is both symbolical and practical:

the persons concerned must be manifestly show'n the/ respecl due lo them as

concerned citizens, and the legislators must have the benefit of all inputs that will

enable them to produce the best possible laws. An appropriate degree of
principled yet flexible give-and-take will therefore enrich the quality of our/
democracy, help sustain its robust deliberative character and, by promoting a

sense of inclusion in the national polity, promote the achievement of the goals of
lransformation.

30. Whilc the importance of public participation cannot be gainsaid, the proccss faces

several challenges namely-
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