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PRELIMINARIES

Establishment and Mandate of the Committee

The Standing Committee on Justice, Legal Affairs and Human Rights is established
under the Standing Orders of the Senate and is mandated ‘7o consider all matters
relating to constitutional affairs, the organization and administration of law and
Justice, elections, promotion of principles of leadership, ethics, and integrity;
agreements, treaties and conventions; and implementation of the provisions of the
Constitution on human rights.

Membership of the Committee

The Committee is comprised of —

1)  Sen. Wakili Hillary Kiprotich Sigei, MP - Chairperson

2)  Sen. Raphael Chimera Mwinzagu, MP - Vice-Chairperson
3) Sen. Fatuma Adan Dullo, CBS, MP - Member

4)  Sen. William Cheptumo Kipkiror, CBS, MP - Member

5) Sen. Hamida Kibwana, MP - Member

6) Sen. Catherine Muyeka Mumma, MP - Member

7) Sen. Veronica W. Maina, MP - Member

8) Sen. Karen Njeri Nyamu, MP - Member

9)  Sen. Andrew Omtatah Okoiti, MP - Member

Minutes of the Committee in considering the Independent Electoral and Boundaries
Commission (Amendment) Bill, 2024 (National Assembly Bills No. 10 of 2024) are
attached to this Report as Annex 1.
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FOREWORD BY THE CHAIRPERSON

Honourable Speaker,

Honourable Senators, the Independent Electoral and Boundaries Commission
(Amendment) Bill, 2024 (National Assembly Bills No. 10 of 2024) was passed by the
National Assembly with amendments, on May 2", 2024 and thereaflter transmitted to
the Senate for consideration. The Bill was read a First Time in the Senate on Thursday
9th May, 2024 and committed to the Standing Committee on Justice, L.egal Alfairs and
Human Rights for consideration.

Honourable Speaker,

The Bill aims to amend the Independent Electoral and Boundaries Commission Act
(hereinafter, IEBC Act (Cap 7C) to redefine key terms, expand qualification criteria,
streamline vacancy management and align the Act to various pronouncements of the
Court. The Bill seeks to enhance transparency, efficiency and accountability in
electoral processes. The Bill seeks to make the Commission’s appointment processes
more inclusive and transparent while ensuring continuity and stability within its
administrative structure.

Honourable Speaker,

Pursuant to Article 118 of the Constitution and Standing Order 145 (5) of the Scnate
Standing Orders, the Committee placed an advertisement in the Daily Nation and
Standard newspapers on May 15" May, 2024 inviting the public to submit
memoranda by way of written statements and comments on the Bill, Annex 4.
Additionally, the Committee sent invitations to key stakeholders inviting them to
submit their comments on the Bill and attend a public participation forum on May
24% 2024. The memoranda were to be received on or before May 22", 2024 at 5.00
pm (East African Time). By the close of the submission deadline, the Committee had
received eleven (11) memoranda on the Bill which the Committee considered in the
preparation of this report from —

a) The Independent Electoral and Boundaries Commission (IEBC);
b) Office of the Registrar of Political Parties;

c) the Political Parties Liaison Committee (PPL.C);

d) Electoral Law and Governance Institute for Africa (ELGIA);

¢) Inter-Religious Council of Kenya);

f) ICJ Kenya;

v)



g) Election Observation Group,

h) Law Society of Kenya;

1) Kariobangi Paralegal Network;

j) National Council of Churches; and
k) Collins Lusi

While considering the Bill, the Committee observed that the Bill made reference to
some of the recommendations and views of the public as submitted to the NADCO
which was established to facilitate dialoguc and consensus building.

Honourable Speaker,

The Committee fervently appreciates the Offices of the Speaker and Clerk of the
Senate for the logistical and technical support advanced and extended during the
process and consideration of this Bill. The Committee further wishes to thank the
Stakeholders for submitting views on the Bill. I wish to express my appreciation to the
Honourable Members of the Committee and the Committee Secretariat for making
useful contributions towards the preparation and production of this Report.

Honourable Speaker,

It is my pleasure and gratitude to report that the Committec has considered the
Independent Electoral and Boundaries Commission (Amendment) Bill, 2023
(National Assembly Bills No.10 of 2024) and have the honour to report back to the
Senate with the recommendation that the House approves the Bill with amendments.
Finally, I wish to express my appreciation to the Honorable Senators of the Committee
of the Standing Committce on Justice, Legal Affairs and Human Rights for their
utmost contributions, devotion and commitment to duty, that were uscful towards

preparation and production of this report.

Date.. g-r( ol oY -

SEN. WAKILI HILLARY KIPROTICH SIGEI, MP
CHAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS
AND HUMAN RIGHTS.
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ADOPTION OF THE REPORT OF THE STANDING COMMITTEE ON
JUSTICE, LEGAL AFFAIRS AND HUMAN RIGHTS ON THE INDEPENDENT
ELECTORAL AND BOUNDARIES COMMISSION (AMENDMENT) BILL,
2024 (NATIONAL ASSEMBLY BILLS NO. 10 OF 2024)

We, the undersigned Members of the Standing Committee on Justice, Legal
Affairs and Human rights, do hereby append our signatures to adopt this Report.

No

Name

Signature

Sen. Wakili Hillary Kiprotich Sigei, MP
(Chairperson)

Sen. Raphael Chimera Mwinzagu, MP

,i 2' (Vice-Chairperson)
3. | Sen. Fatuma Adan Dullo, CBS, MP
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7. | Sen. Veronica W. Maina, MP wr________——«——
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CHAPTER ONE: INTRODUCTION

1.1 Introduction

1. The Independent Electoral and Boundaries Commission (Amendment) Bill, 2024
(National Assembly Bill No. 10 0of 2024) is co-sponsored by the Leader of the Majority
Party and the Leader of the Minority Party. The Bill was published on 4™ March, 2024
vide Kenya Gazette Supplement No. 46 of 2024, and introduced in the National
Assembly by way of First Reading on 5" March 2024. The Bill was considered by the
National Assembly and passed with amendments, on Thursday, 2" May, 2024. A copy
of the Bill as passed by the National Assembly and referred to the Senate is attached to
this Report as Annex 2.

2. Pursuant to Article 110(4) of the Constitution, the Bill was transmitted and read a First
Time on Thursday 9" May, 2024, and thereafter the Bill stood committed to the
Standing Committec on Justice, L.egal Affairs and Human Rights for consideration. A
copy of the Message from the National Assembly conveying the Bill to the Senate is
attached. Annex 3.

1.2 Objects of the Bill

3. The principal object of the Independent Electoral and Boundaries Commission
(Amendment) Bill, 2024 is to amend the Independent Electoral and Boundaries
Commission Act to redefine key terms, expand qualification criteria, and streamline
vacancy management. The Bill seeks to enhance transparency, efficiency, and
accountability in electoral processes. The Bill seeks to make the Commission’s
appointment processes more inclusive and transparent while ensuring continuity and
stability within its administrative structure.



4. The Bill seeks to amend the Independent Electoral and Boundaries Commission Act,
Cap 7C, by deleting obsolete provisions and make consequential amendments intended
to align the Act to the Judgement of the High Court in the Katiba Institute & 3 Others
v Attorney General & 2 Others (2018) eKLR where the High Court held that rendered
certain provisions unconstitutional. The Bill secks to give effect to some of the
recommendations and views of the public that were submitted to the National Dialogue
Committee (NADCO) on the issues of Electoral Justice and Related Matters and
Outstanding Constitutional matters among others.

5. The Bill further seeks to amend Section 6 of the Act by introducing the expertise and
professional experience in accounting, or information and communication technology
as additional qualifications for appointment as a member of the Independent Electoral
and Boundaries Commission.

6. Further, the Bill aims to amend the First Schedule to the Independent Electoral and
Boundaries Commission No. 9 of 2011 to increasc the number of members of the
selection panel from seven to nine members in order to accommodate a wide spectrum
of stakeholders and incorporate diversity of interest groups. The Bill proposes to amend
and replace the existing Fifth Schedule of the Parent Act with new and updated
schedule.

1.3 Overview of the Bill

7. The Bill proposes the following amendments. In particular, —

(a) clause 1 of the Bill sets outs the short title of the Bill and provides for its
commencement upon publication in the Gazette,

(b) clause 2 of the Bill proposes to amend section 2 of the Principal Act by deleting in
the definition of the word “chairperson”, the words “or vice-chairperson or a
member of the Commission when discharging the functions of the chairperson™
appearing immediately after the word “Constitution”. It also seeks to delete the
definitions of the expressions: “first review’, “former Boundaries Commission”,
“former Constitution™ and “issues arising™. The Clause further proposes to introduce
the definition of the word “parliamentary party” which it causes to mean a party or
a coalition of parties consisting of not less than five percent of the membership of
the National Assembly;



(c) clause 3 of the Bill proposes to amend section 6(2)(¢) of the Act by introducing
information and communication technology and accounting, as additional fields
from which persons with relevant experience may qualify for appointment as a
member of the Commission;

(d) clause 4 of the Bill proposes to amend section 7A of the principal Act by deleting
sub-sections 4, 5 and 6 which allow the vice-chairperson of the Commission, or any
member elected by the other members to act as chairperson in case of a vacancy in
that office;

(e) clause 5 of the Bill proposes to amend section 10 of the principal Act by reducing
the term of office of the Secretary from five years to four years;

(f) clause 6 of the Bill proposes to insert a new section 24A to provide for the review
of conduct of general election by the Commission. The report of the review is to be
published in the Gazette within eighteen months from the general elections, and
submitted to Parliament. This section is aimed at having the Commission make the
necessary changes required to make its operations more efficient, effective,
transparent and accountable;

(g) clause 7 of the Bill proposes to introduce a new part IIIA to provide for the
procedure for delimitation of electoral boundaries. The report generated is
considered by, and tabled only in the National Assembly;

(h) clause 8 of the Bill proposes to repeal section 36 of the Act which currently provides
for the procedure for delimitation of electoral boundaries;

(i) clause 9 of the Bill proposes to amend paragraph 1 of the First Schedule to the
Act by expand the IEBC selection panel from seven members to nine members. This
Clause further proposes to alter the membership of the selection panel. The clause
also proposes to introduce new sub-paragraphs to provide for the manner of
selecting nominees for appointment to the selection panel. Additionally, it seeks to
further introduce a new sub-paragraph (7) to provide that the Parliamentary Service
Commission shall provide for and meet the expenditure of the selection panel.
Lastly, this clause proposes to delete paragraph 6 of the First Schedule and replace
it with a new paragraph providing for the dissolution of the selection panel. The new
paragraph prescribes that the selection panel shall finalize the recruitment exercise
within ninety days of its appointment and forwards the names of the nominees to
the President and shall thereafter stand dissolved. Additionally, Parliament may, by
resolution passed in both the National Assembly and the Senate, extend the tenure
of the sclection pancl for specified period;
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(j) clause 10 of the Bill proposes to amend the Second Schedule to alter the quorum
for the conduct of business at a meeting of the Commission from at least half of the
existing members of the Commission (and not less than three members) to five
members, and the manner of taking decisions on a matter before the Commission in
the event a unanimous vote is not reached from a majority of the members present
and voting to a majority of all members of the Commission,

(k) clause 11 of the Bill proposes to amend the Fifth Schedule of the Principal Act
which initially gave provisions relating to the first review and substituting therefor,
a new Fifth Schedule that provides for the procedures for the delimitation of
electoral units;

(1) clause 12 of the Bill provides for saving and transition. It proposes that the selection
panel existing immediately before the commencement of the proposed amendment
Act should stand dissolved once the said Act commences on the conditions that the
members of that panel may be nominated to serve in any subsequent panel and
nothing done by that panel for purposes of executing its functions shall, if done in
good faith, render any member of that pancl personally liable for any action, claim
or demand;

(m) clause 12 of the Bill further proposes to have the respective nominating bodies
under paragraph 1(2)(b), (c), (d) and (e) of the First Schedule to the Act to within
fourteen days from the date of commencement of the Act, submit the names of their
nominees to the Parliamentary Service Commission for transmission to the
President for appointment to the selection panel under the Act. It proposes to
designate that the President is to within seven days of receipt of the names of the
nominees under paragraph 1(2) of the First Schedule to the principal Act from the
Parliamentary Service Commission, appoint a selection panel for the purpose of
appointment of the chairperson and members of the Commission; and

(n) Clause 12 further proposes to have a person holding the office of the secretary of
the Independent Electoral and Boundaries Commission to continue in office for the
remainder of the unexpired period of their term.

1.4. Consequences of the proposed Bill

8. The Bill’s proposed deletion of subsections 4, 5, and 6 of section 7A of the [EBC Act
does away with having a person other than the chairperson, performing functions of the
chairperson in his or her absence.



9. By allowing expertise in additional fields like information technology and accounting
as qualifiers for appointment, the Bill stands to diversify the skill set within the
Commission, possibly enhancing its efficiency and effectiveness.

10. The introduction by the Bill of a provision for the review of general election conduct
will enhance the Commission’s accountability and transparency.

11. Further, the introduction of procedures for delimitation of electoral boundaries signifies
an effort to address issues related to representation and constituency demarcation.

12. The Bill’s proposal to increase the number of persons on the selection panel and its
specification of related procedures will make the appointment process more inclusive
and transparent.

13. Amendments to the Second Schedule clarify the quorum and decision-making process
within the Commission.



CHAPTER TWO: PUBLIC PARTICIPATION ON THE BILL

2.1 Introduction

14. Pursuant to Article 118 (1) (b) of the Constitution provides and Senate Standing Order
145 (5) of the Senate Standing Orders the Committee proceeded to undertake public
participation on the Bill. In this regard, the Committee placed an advertisement in the
Daily Nation and the Standard newspapers on Wednesday, 15" May, 2024 inviting
members of the public to submit memoranda by way of written statements or comments
on the Bill. A copy of the advertisement is attached as Annex 4. Further, the Committee
invited key stakeholders to submit views on the Bill and attend a public participation
forum on Friday, 24" May, 2024.

15. To this end the Committee received eleven (11) memoranda as annexed to this report
as Annexes 5(a) to Annexes 5(k). The memoranda from the Independent Electoral and
Boundaries Commission (IEBC), Office of the Registrar of Political Parties (ORPP),
the Political Parties Liaison Committee (PPLC), Electoral Law and Governance
Institute for Africa (ELGIA), Inter-Religious Council of Kenya, ICJ Kenya, Election
Observation Group (ELoG), Law Society of Kenya (LSK), the National Council of
Churches of Kenya (NCCK), Collins Lusi and the Kariobangi Paralegal Network were
largely in support of the Bill save for a few reservations. Thereon a summary in the
form of a matrix is attached as Annex 6.

2.2 Overview of the Stakeholders submissions on the Bill

16. The Stakeholders submissions on the Independent Electoral and Boundaries
Commission Act, No. 9 of 2011 together with the Consideration by the committee are
summarised below:

Clause 2

17. The IEBC, ELOG, NCCK and Kariobangi Paralegal Network (KAPAPARANET)
concurred with the proposal to delete obsolete provisions of sections 32, 33 and 34 of
the Act as contained in the IEBC Act to harmonise the Bill with the Act. The IEBC
noted that the proposed amendment gives prominence to Article 250(2) of the
Constitution while aligning to the pronouncements of the Katiba Institute & 3 Others
v Attorney General & 2 Others (2018) eKLR. It also proposed amendment to the Bill




further by inserting the phrases, “city, densely populated area, population quota,
sparsely populated area and urban arca,” that has the meaning assigned to it under
Urban Areas and Cities Act, Cap 275.

18. The ORPP in their submissions agreed to the clarity the Bill proffers on the definition
of Parliamentary Party noting that the definition is key in the process of nominating
representatives to the Selection panel given that the representatives of the PPLC are to
be drawn from, inter alia, a party or a coalition of parties that is not a parliamentary

party.

19. The PPLC expressed reservations in their submission holding that there shall still exist
lacunae in law in the event of the vacancy in the office of the chairperson and especially
at a time such as during the elections with strict constitutional timelines which would
have the effect of creating a national crisis.

20.LSK submitted that the proposed amendment of the definition of chairperson opens
room for unnecessary confusion especially where there is no chairperson.

Committee observation

21.The Committee agreed with the stakeholders as regards aligning the definition of
“chairperson” with Article 250 of the Constitution. It however noted that the proposed
definition of “parliamentary party” excludes the Senate, and an amendment ought to be
proposed to include the Senate.

Clause 3

22. The IEBC and NCCK submitted in support of merging "accounting and finance" under
Section 6(2) (iii) to qualifications for the appointment as Chairperson or member of the
Commission as the two proposals on the limb that the two disciplines deals with matters
relating to the financial management. The Stakeholder maintained that at least one
member of the Commission, besides the Chairperson professes qualifications,
knowledge and experience similar to that of the High Court of Kenya. The IEBC
proposed that the commissioners be required to possess at least ten (10) years proven
experience in the field they are qualified in. The IEBC further submitted the
composition of the membership of the Commission should consider adhering to two-
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thirds gender rule. NCCK further commended the holding of the provision holding that
the paradigm shift technology and a reflection of the societies’ adaptation to changes.

23.The PPLC submitted that there is need to review on the qualifications with the view
that members of the Commission only need to hold degrees from recognised institutions
of leaning. The Stakeholder was of the view that additional qualifications can be
acquired through training and support from the Secretariat that is composed of technical
personnel.

24.1-RCK noted that the proposed additional qualifications are not essential for the
Commission to execute its mandate and should not be a preserve of certain professional
cadres but represent a broad spectrum. It added that the qualifications proposed to be
added should only be an added advantage and not the core requirements for the role of
a Commissioner.

Committee Observation

25. The Committee noted that section 6 of the Act specifies that for a person to qualify for
appointment as a member of the Commission, the person needs to prove relevant
experience in certain fields which are necessary considering the nature of the function
of the committec. Therefore, the proposed additional experience in information and
communication technology and accounting accords with the various functions of the
Commission that include the use of technology in elections and the prudent
procurement of goods and services related to the conduct of an election. The Committee
also agreed with the IEBC that commissioners should be required to possess at least ten
(10) years proven experience in the ficld they are qualified in, so that they can have the
requisite expertise and skills to perform their duties.

Clause 4

26.PPLC, NCCK, ELOG and IEBC concurred in the matter of Katiba Institute & 3
others —vs- Ag & 2 others (2018) which decision led to amendment of the IEBC Act
by deleting sub sections 4, 5, and 6 of section 7A of the Principal Act, and ensure that
the Bill is compliant with the Constitution which is the Supreme Law of the land.

27.Kariobangi Paralegal Network agreed in their submission on the proposal amending
Section 7A and back the proposed deletions of subsections (4), (5) and (6) in of the
principal act because this will simplify and streamline the legal framework potentially



removing redundant and outdated provisions enhancing effectiveness and clarity.

Committee Observations

28.The Committee observed that although the proposed amendment sought to align the
Act with the court’s judgement in the above case, there was need to ensure that the
functioning of the Commission would not be affected in case of a vacancy or absence
in the office of the chairperson to the Commission. It noted that this may lead to a
constitutional crisis especially if the vacancy occurred during general elections.

Clause 5

29.The IEBC, PPLC, ORPP and Kariobangi Paralegal Network contented that the
current term of the Commission Secretary be maintained at five years with eligibility
for reappointment in line with what obtains in the constitutional commissions. In the
alternative, the IEBC and NCCK the submitted that same be reviewed to a single term
of six (6) years. Consequently, their proposal would enhance the security of tenure and
independence of the Secretary.

30.ELOG submitted that the proposed amendment guarantees oversight over the
secretarial affairs by the Commission and further addresses the balance of power
between the Commission and the CEO of the EMB as well as asserts independence of
the Commission. The Stakeholder reserved that the provision should provide clear
criterion for consideration of a renewal of the term of the CEO.

Committee observation

31. The Committee noted that the provision the Bill limiting the term of the office of the
Secretary to the Commission to a term of four years eligible for reappointment for one
further term of four years was reasonable.

Clause 6

32.The IEBC, PPLC, ORPP, ELGIA, Kariobangi Paralegal Network concurred with
the proposed amendment that seeks to conduct review of and identify areas for reform
taking into account the time it takes for settlement of disputes after an election.
Furthermore, IEBC recommended that the proposal is better placed as a stand-alone
section or part in the Election Act since it’s an operational activity.



33.The ELGIA submitted that the Bill should be categorical on the role of Parliament in
the review process since some changes may require statutory reforms. Consequently, it
proposed the Bill should provide timelines for the review of the report by Parliament
(to mean both Houses of Parliament) upon submission by the Commission.

34. The PPLC proposed that the proposal be amended to provide that the audit be carried
out by a reputable entity or audit firms in partnership with the Commission.

35. LSK submitted and proposed that the provision and side notes touching on the review
of operations in the conduct of the general elections should align and speak to the same
review; of the conduct of the general election.

Committee Observation

36. The Committee observed that a review of the conduct of a general election is a crucial
process in the electoral cycle and that it will promote transparency and accountability
in the conduct of general elections.

Clause 7

37.The IEBC agreed with the proposed amendment to the Fifth Schedule to remove
boundary provision in the saving and the transition part of the Act and carry the same
as substantive stand-alone part. In the alternative, the Stakeholder proposed the deletion
of sub section 3- 12 of the Fifth Schedule and moving provisions touching on boundary
delimitation as set out in the Fifth Schedule to the new Section 24B. It further proposed
that the provision may be structured to replicate IEBC Rules of Procedure as they carry
all the provisions. The IEBC submitted conforming standpoints with the view of
obtaining consistency and clarity in the text of the Bill.

38. ELGIA submissions were for the two Houses to be involved in the delimitation and
Review of the Electoral process. The Stakeholder further proposed amendment to
Clause 24B of the Bill to make reference to a ‘Joint Parliamentary Committee’ in line
with the Article 124(2) of the Constitution, to accommodate the Senate in the process
considering that the Wards are devolved units of Governance.

39.ORPP submitted that the Committee should review the approach of the provision in
the use of a deliberate language to consider human rights in conducting public hearings
by including Persons with Disabilities, incorporating sign language and access 1o the
venue of public hearings. The Stakeholder submitted that the preparation of the revised
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report should have a requirement for the Commission to illustrate how the views from
the public have been considered or included with reasons to that effect.

40. NCCK submitted in support of the proposed amendment which in their view endevour

to bring clarity to the procedure for delimitation of electoral boundaries.

Committee Observation

41

. The Committee observed that in some instances, reference is made to the National

Assembly (e.g. in the new section 24B) while in others, reference is made to Parliament.
The Committee noted the need to have both Houses of Parliament participate in the
electoral boundary delimitation and review process.

42.The IEBC and I-RCK submitted that the First Schedule of the Bill on the composition

43.

44,

of the selection panel be increased from a number of seven (7) to nine (9) to include all
key stakeholders as the current provision gives priority to political parties by increasing
nominees from PPLC from 1 to 3. Additionally, the proposed two nominees from the
Parliamentary Service Commission are deemed to be from Political Parties.

The ORPP proposed that Parliament should reconsider in Clause 9(2)b qualifying the
phrasing of the PPLC to communicate that the representatives be drawn from the
Political Parties. The Stakeholder further proposed deleting the phrase “coalition of
parties” given that Clause 2 of the Bill on Interpretation already defines “parliamentary
party” ORPP further submitted that the Committee should reconsider the wording and
the language used to attain the constitutional imperative of two-third gender rule in the
Selection Panel. The Stakeholder recommended further that the language used by the
IEBC Act where a nominating body is mandated to nominate two representatives to
the Selection Panel that being, one man and one woman. In addition, the ORPP
recommended the use of plain language in the terms used, to avoid determining what
the two-third gender principle of two persons is. In this regard, the nomination by the
Parliamentary Service Commission and the Interreligious Council of Kenya should be
qualified to “one man one woman.”

LSK submitted that the Selection Panel as provided for in this provision should be
reconstituted to: representation of three persons from the Parliamentary Service
Commission, and one from a party other than the parliamentary party or coalition of
parties; one from the majority party or coalition of parties; One from minority party or
coalition of parties; One from PPLS, two (2) from LSK on the basis of gender equity;
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one from ICPAK and one from Inter-Religious Council of Kenya. The LSK was of the
view that the proposed composition of the selection panel as inferred in Clause 9 creates
an imbalance since there would be over representation from the political parties.

45.NCCK proposed the composition of the members of the sclection panel be appointed
through a competitive and transparent process to bolster inclusivity and inculcate
confidence in the recruitment process. They proposed that the composition of the
selection panel should include: two (2) persons nominated by the Parliamentary Service
Commission representing majority party or coalition of parties and the minority party
or coalition of parties; threc persons nominated by the PPLC of whom-one shall be
from a party other than a parliamentary party or coalition of parties; one shall be from
a parliamentary party or coalition of parties forming the national government. The
Stakeholder further proposed one person nominated by the LSK, one person nominated
by the ICPAK, and two persons nominated by the Inter-Religious Council of Kenya.

46. ELOG submitted that the proposed amendment is inclusive and guarantees public
confidence as far as consideration of the two-third gender principle. The Stakeholder
further recommended that the provision should be enriched to consider civil society
organizations, representations of the PWDs and marginalised communities within the
meaning of the text of the Constitution. The Stakeholder further submitted that the
amendments to the sclection panel threaten the neutrality and impartiality essential for
the recruitment of the IEBC Commissioners potentially compromising the integrity of
the electoral process.

Committee Observation

47.The Committee observed that the revision of the membership of the selection panel to
give PPLC extra slots for the persons they should nominate is due to the fact a general
election is political process. In line with proposed increase in sclection panel’s
membership from 7 to 9 members, the Committee noted that the present provision
should be retained as is.

48.The PPLC submitted that increasing the membership of the selection panel addresses
the deficiency of inclusivity in the selection process. The Stakeholder was of the view
that two extra slots designated for the PPLC will significantly enhance the political
parties’ participation in shaping the future of the Commission.

12



Clause 8

49.The IEBC supported the proposed amendment that repeals Section 36 of [IEBC Act and

submitted that the amended provision is not in contention and is spent.

Committee Observation

50. The Committee observed that the provisions under section 36 of the IEBC Act on the

procedure for delimitation of electoral boundaries are wrongly placed in the Act under
the savings and transition.

Clause 9

51.The IEBC and I-RCK submitted that the First Schedule of the Bill on the composition

of the selection panel be increased from a number of seven (7) to nine (9) to include all
key stakeholders as the current provision gives priority to political parties by increasing
nominees from PPLC from 1 to 3. Additionally, the proposed two nominees from the
Parliamentary Service Commission are deemed to be from Political Parties.

52.The ORPP proposed that Parliament should reconsider in Clause 9(2)b qualifying the

23,

phrasing of the PPLC to communicate that the representatives be drawn from the
Political Parties. The Stakeholder further proposed deleting the phrase “coalition of
parties” given that Clause 2 of the Bill on Interpretation already defines “parliamentary
party” ORPP further submitted that the Committee should reconsider the wording and
the language used to attain the constitutional imperative of two-third gender rule in the
Selection Pancl. The Stakeholder recommended further that the language used by the
IEBC Act where a nominating body is mandated to nominate two representatives to
the Selection Panel that being, one man and one woman. In addition, the ORPP
recommended the use of plain language in the terms used, to avoid determining what
the two-third gender principle of two persons is. In this regard, the nomination by the
Parliamentary Service Commission and the Interreligious Council of Kenya should be
qualified to “one man one woman.”

LSK submitted that the Selection Panel as provided for in this provision should be
reconstituted to: representation of three persons from the Parliamentary Service
Commission, and one from a party other than the parliamentary party or coalition of
parties; one from the majority party or coalition of parties; One from minority party or
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coalition of parties; One from PPLS, two (2) from LSK on the basis of gender equity;
one from ICPAK and one from Inter-Religious Council of Kenya. The LSK was of the
view that the proposed composition of the selection panel as inferred in Clause 9 creates
an imbalance since there would be over representation from the political parties.

54. NCCK proposed the composition of the members of the selection panel be appointed
through a competitive and transparent process to bolster inclusivity and inculcate
confidence in the recruitment process. They proposed that the composition of the
selection panel should include: two (2) persons nominated by the Parliamentary Service
Commission representing majority party or coalition of parties and the minority party
or coalition of parties; three persons nominated by the PPLC of whom-one shall be
from a party other than a parliamentary party or coalition of parties; one shall be from
a parliamentary party or coalition of parties forming the national government. The
Stakeholder further proposed one person nominated by the LSK, one person nominated
by the ICPAK, and two persons nominated by the Inter-Religious Council of Kenya.

55.ELOG submitted that the proposed amendment is inclusive and guarantees public
confidence as far as consideration of the two-third gender principle. The Stakeholder
further recommended that the provision should be enriched to consider civil society
organizations, representations of the PWDs and marginalised communities within the
meaning of the text of the Constitution. The Stakeholder further submitted that the
amendments to the selection panel threaten the neutrality and impartiality essential for
the recruitment of the IEBC Commissioners potentially compromising the integrity of
the electoral process.

Committee Observation

56. The Committee observed that the revision of the membership of the selection panel to
give PPLC extra slots for the persons they should nominate is due to the fact a general
election is political process. In line with proposed increase in selection panel’s
membership from 7 to 9 members, the Committee noted that the present provision
should be retained as is.

57.The PPLC submitted that increasing the membership of the selection panel addresses
the deficiency of inclusivity in the selection process. The Stakeholder was ol the view
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that two extra slots designated for the PPLC will significantly enhance the political
parties’ participation in shaping the future of the Commission.

Clause 10

58.The IEBC was of the view that the quorum of five members to conduct a meeting of

the Commission was applicable when commissioners were nine and therefore not
applicable in the present provision of the Bill which proposed provision shall confine
the number of the Commissioners to seven (7). The IEBC submitted that the quorum of
the Commissioners should be dependent on the number of members in post. The IEBC
urged the Committee, in the alternative to consider the following provision:
“Notwithstanding the provisions of paragraph 5, where a vacancy has occurred and
the Commission membership is less than five, the quorum shall not be less than fifty
percent (50%) of the number of the Commissioners in post.”

59. Additionally, ELOG made reference to the question on quorum to the recent Supreme

Court ruling on the BBI judgment where the Supreme Court noted that, whereas it is
desirable to have a high threshold for quorum, the same may lead to procrastination of
the critical decision making. The Stakeholder affirmed in the submission that this
provision may be construed to be inconsistent with Article 250(1) of the Constitution.

60. LSK on the provision that secks to amend Second Schedule of the Principal Act

61.

recommended that the Committee retains the present provision in the Parent Act as is,
on the basis that the heavily provision borrows from Mwongozo Code of Governance
which recommends that the quorum of the Board should be 5 where the total members
of the Board is 8-9 and 4 where the total membership is 7 and below. LSK proposes
that since the current composition of the Commission is 7, quorum of 4 is the most
practical in their view.

LSK further submitted that the proposed amendment of the second schedule to the
Principal Act shall interfere with the existing provision in the Principal Act. LSK
comments that the principal Act outlays that a decision in the commission is arrived at
either unanimously or by way of the majority members of the Commission present.
LLSK was of the view that the new proposed amendment deleting paragraph 7 of Clause
10 shall create room for members who are not present and voting to be part of the
decision-making process by simply concurring without indicating how such
concurrence would be communicated, opening room for manipulation. The Society
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proposed that the provision endevour to ensure presence of members to vote when
decisions are made.

62.1CJ proposed that the composition of the increased number of the Commissioners from
7 to 9 should comprise of: two persons nominated by the Parliamentary Service
Commission, representing the majority party or coalition of parties and the minority
party or coalition of parties; three persons nominated by the PPLC whom:—one shall be
from a party other than the parliamentary party or coalition of parties; one shall be from
the majority party or coalition of parties; one shall be from the minority party or
coalition of parties. One person nominated by the LSK, one person nominated by the
Institute of Public Accountants of Kenya; and two persons nominated by the Inter-
Religious Council of Kenya. However, the Stakeholder envisions that the amendment
to the composition of the selection panel undermines the Constitutional principles set
out in Article 81(e) of the Constitution.

Committee Observation

63. The Committee observed that the quorum of five members was reasonable for the
conduct of the Commission’s business.

Clause 11

64.The IEBC and ELOG submitted in support of the proposal to have a detailed step by
step procedure for the boundary delimitation under the Fifth Schedule. However, the
Commission proposed that the Schedule be further amended with the new ftitle:
Procedures for the delimitation of electoral units which elaborates the step-by-step
procedures to be undertaken during the electoral boundary delimitation.

65. ELGIA submitted that the Bill should provide a framework of establishment and the
membership of the County Boundary Panels. This is in consideration that currently
there is no law on the review of the County Boundaries under Article 188 of the
Constitution that would have provide for such panels.

66.ICJ noted in their submissions that the timelines given in the Constitution for the
boundaries review lapsed sometime in March 2024 contrary to recommendations given
by the National Dialogue Committee specifically on amendments to Article 89 of the
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Constitution. The stakeholder further submitted that the absence of a fully constituted
IEBC poses a Constitutional Crisis and dilemma.

Committee Observation

67.The Committee observed that the Senate on 2°¢ May 2024 passed the County
Boundaries Bill and the same is currently under consideration by the National
Assembly, and that this will provide a framework of establishment and the membership
of the County Boundary Panels, hence no need to have provisions on the same in this
Bill.

Committee Observation

68. The Committee observed that the transitional provision allowing the Secretary to the
Commission to continue serving until the end of their term will promote stability in the
operations of the Commission as well as adherence to employment law rights of the
Secretary.

Clause 12

69. The ORPP was in support of proposed transitional provision particularly on the term
on the part that seeks to enable current CEO of the IEBC to serve the remainder of his
term in the event the Bill becomes law.

70.IRCK were of the view that work done by the current selection panel should not
discarded altogether, if upon assessment is found useful by the subsequent selection
panel in place when the Bill is enacted.

71.NCCK affirmed support of the proposed transitional provision that seeks to allow
members serving in the existing selection panel shall be eligible to be nominated to
serve in the subsequent panel, upon enactment of Bill.

72.PPLC was of the view that the unexpired term of the current CEO should reviewed and
not renewed as contemplated under Clause five (5) of the proposed amendment; if the
expiry period of the CEO falls within one year to the next general election. In the
alternative, the stakeholder proposed appropriate compensation commensurate to
legitimate expectation advanced by contractual obligation.
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Committee Observation

73. The Committee observed that the transitional provision allowing the Secretary to the
Commission to continue serving until the end of their term will promote stability in the
operations of the Commission as well as adherence to employment law rights of the
Secretary. The Committee was in support of the transitional clause allowing members
serving in the existing selection panel to be eligible for nomination to serve in the

subsequent panel, upon enactment of Bill.
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CHAPTER THREE: COMMITTEE OBSERVATIONS

3.1 Committee Observations

74.

(a)

(b)

(d)

()

Having considered the Bill and the submissions received thereon, the Committee
made the following observations —

that most of the stakeholders were in support of the Bill and the reforms it seeks to
put in place, particularly as regards expansion of the selection panel to promote
inclusivity in the selection process, and the putting in place of a framework for
boundary review;

that there is need to have highly qualified commissioners and further noted the
importance of including information technology as one of the key fields that
commissioners ought to have experience in, especially considering the wide use of
technology in the electoral process, for example in voter registration and results
transmission. The Committee also notes the need for commissioners to have vast
experience in their areas of qualification in order for them to efficiently and
effectively undertake their duties;

proposed amendment barring other persons from performing the duties of a
chairperson of the Commission sought to align the Act with the court’s judgement
in the Katiba Institute case (supra), there was need to ensure that the functioning of
the Commission would not be affected in case of a vacancy or absence in the office
of the chairperson to the Commission. It noted that this may lead to a constitutional
crisis especially if the vacancy occurred during general elections;

that the requirement to review the conduct of general elections and table a report
within 18 months as well as publish the same promotes transparency in the conduct
of elections and ensures that the Commission remains accountable to Kenyans and
implements changes that would make the conduct of the next election much more
efficient;

that the definition of a “parliamentary party” excludes the Senate and only considers
parties in the National Assembly. The definition of Parliament under article 94
includes both the National Assembly and the Senate hence the Bill ought to be
amended to reflect this. The definition of a “parliamentary committee™ also excludes
the Senate, hence the need to amend it;
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®

(&)

that there is lack of clarity as regards the submission and review of boundary
delimitation reports by Parliament. In some instances, reference is made to the
National Assembly (in the new section 24B) while in others, reference is made to
Parliament. Both houses however play a role in expansion of timelines for the
boundary review process. Delimitation of electoral boundaries is a sensitive process
which affects all elections in the country and as such, there is need to involve both
houses in the boundary review process. The proposed new section 24B and the new
Fifth Schedule ought to be reviewed and amended to reflect involve both the Senate
and the National Assembly; and

that there were concerns raised about the shortened term of the Commission
Secretary/ CEO to the Commission. The Committee however notes that the
proposed new timeline is reasonable as it ensures that the Secretary has sufficient
time to learn the internal workings of the Commission so as to effectively execute
his or her duties.

75. The Committee therefore observed that the following amendments to the Bill would be

(a)

(b)

()

required —

an amendment to clause 2 of the Bill to include the Senate in the definition of
“parliamentary party” and “parliamentary committee”;

an amendment to clause 3 so as to make it a requirement for persons appointed as
commissioners to have at least ten (10) years proven experience in the field one is
qualified in; and

an amendment to clause 7 so as to involve the Senate and its relevant standing
committee in the electoral boundary delimitation process.

76. The text of the proposed amendments is attached as Annex 7.
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CHAPTER FOUR: COMMITTEE RECOMMENDATIONS

4.1. Committee Recommendations

77.Having considered the Independent Electoral and Boundaries Commission
(Amendment) Bill, 2024 (National Assembly Bill No. 10 of 2024) and the submissions
received thereon, the Standing Committee on Justice, Legal Affairs and Human Rights
recommends that the Senate passes the Bill with amendments as proposed by the

Committee.
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ANNEX 1: Minutes of the sittings of the Committee in
considering the Bill




































































































































































































































































































































































































































































































































































































































