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CHAIRPERSON’S FORWARD

The Public Finance Management (Kenya Millennium Development Fund) Regulations, 2024
(“the Regulations™) were made vide LN. No. 51 of 2024 pursuant to powers conferred on the
Cabinet Secretary for the National Treasury and Planning under section 24(4) of the Public
Finance Management Act, 2012 hence, is a statutory instrument within the meaning of section 2
of the Statutory Instruments Act, 20/3.

The Regulations were published in the Gazette on 8" March, 2024, and received by the Clerk of
the National Assembly on 14™ March, 2024. They were tabled before the House on 19" March,
2024, being within the statutory timelines contemplated under section 11(1) of the Statutory
Instruments Act and committed to the Committee on Delegated Legislation for consideration.

The purpose of this Statutory Instrument is to establish a fund to be known as the Kenya
Millennium Development Fund which will be a vehicle for the implementation of the
Threshold Program on behalf of the Government of Kenya. The Government of Kenya has
signed a Grant Agreement with the Government of the United States of America, acting through
Millennium Challenge Corporation. The Fund shall support millennium Challenge Compact
projects, and in particular:

(a) Provide better multimodal transport system planning for Nairobi;

(b) Improve connectivity and provide safer access to the mass public transport system in a
targeted arca of Nairobi;

(¢) Clarify land use and development control policy in Nairobi in order to facilitate the
construction of non-motorized transport infrastructure; and

(d) Catalyze financing required for the implementation of the bust rapid transit system in a
manner that promotes lower greenhouse gas emissions.

Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the Committee to
confer with the regulation-making authorities before making its decision, the Committee held a
meeting with the National Treasury and Economic Planning on Friday, 19" April, 2024 to
deliberate on the Regulations. The Committee observed that there was a discrepancy in the
term of office for the Chief Executive Officer as provided in Regulation 11(7) and Regulation
16(1) and a limitation on qualification of the Chief Executive Officer.

1. Having examined the Public Finance Management (Kenya millennium Development Fund)
Regulations, 2024 against the Constitution, the Statutory Instruments Act, 2013, the Public
Finance Management Act, 2012, and the Interpretation and General Provisions Act (Cap 2),
the Committee resolved to recommend that the House APPROVES the Public Finance
Management (Kenya millennium Development Fund) Regulations, 2024 (L.N. No. 51 of
2024) subject to the regulation making authority publishing a corrigenda to correct the

minor errors appearing in Regulations 11 and 16..

[ wish to most sincerely thank the Speaker and the Office of the Clerk of the National Assembly
for the invaluable support accorded to the Committee in the discharge of its mandate. I also wish
to thank the Committee Membership for their diligence during the consideration of these
Regulations.
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On behalf of the Members of the Committee on Delegated Legislation and pursuant to Standing
Order 210, it is my pleasure and duty to present to the House, the Committee’s Report on the
Consideration of the Public Finance Management (Kenya Millennium Development Fund)
Regulations, 2024 (LN. No. 51 of 2024).

HON. CHEPKONG’A KIPRONO SAMUEL, CBS, MP.
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

2

3.

The Select Committee on Delegated Legislation is established under Standing Order No.
210 of the National Assembly Standing Orders and is mandated to consider statutory
instruments submitted to Parliament for consideration. The Committee is expected to
consider in respect of any statutory instrument, whether it is in accord with the provisions of
the Constitution, the Act pursuant to which it is made or other relevant written laws.

The Committee is mandated to consider in respect of any statutory instrument, whether it:

a)

0)

p)
Q)

is in accordance with the provisions of the Constitution, the Act pursuant to which it
is made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the opinion of the Committee should more properly be
dealt with in an Act of Parhhament;

contains imposition of taxation;
directly or indirectly bars the jurisdiction of the Courts;

gives retrospective effect to any of the provisions in respect to which the Constitution
or the Act does not expressly give any such power;

involves expenditure from the Consolidated Fund or other public revenues;

is defective in its drafting or for any reason the form or purport of the statutory
instrument calls for any elucidation;

appears to make some unusual or unexpected use of the powers conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before Parliament;

makes rights, liberties or obligations unduly dependent upon non-reviewable
decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having been
provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;
inadequately subjects the exercise of legislative power to Parliamentary scrutiny; and

accords to any other reason that the Committee considers fit to examine.
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1.2 Committee Membership

4. The Committee membership comprises

Chairperson
Hon. Chepkong’a Kiprono Samuel, CBS, M.P.
Ainabkoi Constituency

Vice-Chairperson
Hon. Githinji Robert Gichimu, M.P.
Gichugu Constituency

Committee Members

Hon. Mbui Robert, CBS, M.P

Kathiani Constituency
WDM-Kenya

Hon. Julius Lekakeny Ole Sunkuli, EGH,
EBS, M.P.
Kilgoris Constituency

KANU

Hon. Onchoke, Mamwacha Charles, M.P.

Bonchari Constitueny
UPA

Hon. Komingoi, Kibet Kirui, M.P.
Bureti Constituency
UDA

Hon. Yakub Adow Kuno, M.P

Bura Constituency
UPIA
Hon. Mwirigi John Paul, M.P.
Igembe South Constituency
UDA

Hon. (Maj) (Rtd) Dekow Barrow Mohamed,

M.P
Garrisa Township Constituency
UDA

Hon. Kamene Joyce, M.P

Machakos County
WDM-Kenya

Hon Kimaiyo,Gideon Kipkoech, M.P.
Keiyo South Constituency
UDA

Hon. Chebor, Paul Kibet, M.P
Rongai Constituency
UDA

Hon. (Maj) (Rtd) Abdullahi, Bashir Sheikh,

M.P.
Mandera North Constituency
UDM

Hon. Odoyo, Jared Okello, M.P.
Nyando Constituency
ObM
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Hon. Chepkorir Linet, M.P.
Bomet County
UDA

Hon. Ruku, Geoffrey Kariuki Kiringa,
M.P.
Mbeere North Constituency
DP

Hon. Mwale, Nicholas S. Tindi M.P.
Butere Constituency
ODM

Hon. Mugabe Innocent Maino, M.P.
Lukuyani Constituency
ODM
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UDA

Hon. Lenguris Pauline, M.P.
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UDA
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ObM
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1.3 Committee Secretariat

- 8

Ms. Esther Nginyo

The secretariat facilitating the Committee comprises —

Clerk Assistant I (Team Leader)

Mr. Dima Dima

Principal Legal Counsel 1

Mr. Brian Langwech
Clerk Assistant 11

Ms. Isabella Mwembi
Clerk Assistant 111

Mr. Silvanus Makau
Clerk Assistant 111

Mr. Peter Barasa
Legal Counsel 11

Ms. Viola Saiya
Research Officer Il

Mr. Noah Chemweno
Serjeant at Arms

Mr. Valerian Pascal
Hansard Reporter 111

Ms. Rahab Chepkilim
Audio Officer
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2.0 CONSIDERATION OF THE PUBLIC FINANCE MANAGEMENT (KENYA
MILLENIUM DEVELOPMENT FUND) REGULATIONS, 2024 (L.N. NO. 51 OF 2024)

2.1 Introduction

6. The Public Finance Management (Kenya Millennium Development Fund) Regulations, 2024
(LN. No. 51 of 2024) were made pursuant to the powers conferred on the Cabinet Secretary
for the National Treasury and Planning under section 24(4) of the Public Finance
Management Act, 2012 hence, is a statutory instrument within the meaning of section 2 of
the Statutory Instruments Act, 2013.

7. The Regulations were published in the Gazette on 8" March, 2024, and received by the
Clerk of the National Assembly on 14" March, 2024 and was tabled before the House on 19"
March, 2024, being within the statutory timelines contemplated under section 11(1) of the
Statutory Instruments Act. They were subsequently transmitted to the Committee on
Delegated Legislation for consideration.

8. Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the Committee
to confer with the regulation-making authorities before making its decision, the Committee
held a meeting with the National Treasury and Economic Planning on Friday, 19" April,
2024 to deliberate on the Regulations.

2.2 Object and Purpose of the Regulations

9. The purpose of this Statutory Instrument is to establish a fund to be known as the Kenya
Millennium Development Fund whose purpose and object is to provide funds to support
Millennium Challenge Compact Projects.

10. Further, and in particular, the Fund shall be used to:
a. Provide better multimodal transport system planning for Nairobi;
b. Improve connectivity and provide safer access to the mass public transport system in
a targeted arca of Nairobi;
c. Clarify land use and development control policy in Nairobi in order to facilitate the

construction of non-motorized transport infrastructure; and

d. Catalyze financing required for the implementation of the bust rapid transit system in
a manner that promotes lower greenhouse gas emissions.

2.3 Policy Context and Rationale for the Public Finance Management (Kenya Millennium
Development Fund) Regulations, 2024 (LN. No. 51 of 2024)

11. The Millennium Challenge Compact (MCC) is a bilateral United States Foreign Aid Agency
established by the US Congress in 2004. MCC forms partnerships with developing countries
that are committed to good governance, economic freedom, and investing in their citizens.
MCC provides time-limited grants (US Government assistance) promoting economic growth,
reducing poverty, and strengthening institutions.
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12

13.

14.

15.

16.

17

18.

19,

20.

. These investments in core infrastructure and policy and institutional reforms are key

interventions that are improving the lives of nearly 270 million people across 46 countries in
five continents.

From March 2007 to December 2010 Kenya implemented the first threshold program ($12.7

million) grant for three interventions that focused on reforming the health procurement
systems, improving health service and delivery, and improving the monitoring capacity of
government and civil society organizations.

In December 2019, the MCC Board selected Kenya based on improved performance on the
“control of corruption” indicator. In January 2020, MCC CEO visited Kenya and launched
the program.

Between March and October 2021, the Government and MCC conducted an Economic
Constraint Analysis to: understand the causes and issues underlying the binding constraints to
be targeted. Opportunities were identified and defined. The programme will utilize blended
finance interventions that will mobilize private capital and investment around MCC targeted
sectors.

Two major constraints identified were:-

i.  Crowding out and its limits in financing the private sector, particularly to vulnerable
micro, small and medium enterprises; and

ii.  Limited connectivity that undermines productivity in urban areas (especially Nairobi),
the engine of Kenya’s economic growth.

Since the Government was already working with the International Monetary Fund on a
program addressing the first constraint, it was agreed that the MCC would support
interventions in addressing the second constraint.

In March 2022, the MCC Board of Directors approved a $60 million threshold program grant
for Kenya. The program sought to improve urban connectivity in Nairobi and includes
projects to support integrated transport planning, non-motorized transport, land use policy,
and blended finance for the bus rapid transit system.

To support greater inclusivity in the Nairobi transport system, the program sought to
substantially improve the mobility and safety of pedestrians, who represent both the largest
and the poorest segment of Nairobi’s commuters (estimated at more than 2.5 million people),
and to create safer and more visible transportation choices for women.

The Government of Kenya (GoK) and MCC concluded negotiations in August 2023 and the
Threshold Grant Agreement was signed on 19" September, 2023 on the sidelines of the UN
General Assembly, in New York City.
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2.4 Summary of the Public Finance Management (Kenya Millennium Development Fund)
Regulations, 2024 (LN. No. 51 of 2024)

21

7.8

23.

24,

25.

26.

21
28.
29,
30.

. The Regulations are in five (5) parts: Part I is on preliminary provisions; Part II is on the

establishment of the Fund; Part III is on the establishment and composition of the Board; Part
IV is on financial provisions and Part V is on miscellancous provisions.

Regulations 1 and 2 are preliminary provisions which include the citation and interpretation
while regulation 3 establishes the Kenya Millennium Development Fund.

Regulation 4 outlines that the object and purpose of the Fund is to exercise and perform
Government’s obligations to oversee, manage and implement Threshold Program. This
includes managing the implementation of the projects and their activities, allocating
resources for the projects set out in the Grant Agreement, and managing procurements.

Regulation 5 outlines the sources of the Fund, which include: moneys granted for Threshold
Program under the Grant Agreement; moneys appropriated by the National Assembly for the
Government; and grants, other than that provided under the Grant Agreement and donations
if approved by Millennium Challenge Corporation.

Regulation 6 provides that the initial capital of the Fund shall be a sixty million dollars grant
from the Millennium Challenge Corporation provided in accordance with the terms of the
Grant Agreement, and any other funds and resources that are necessary to carry out the
Governments responsibilities and obligations under the Grant Agreement.

Regulation 7 provides for the expenditure of the Fund. It allows Fund payments in respect
of any expenses incurred in pursuant of the Threshold Program and in accordance with the
Grant Agreement. The expenditure incurred on the Fund shall be on the basis of and limited
to annual work plans and cost estimates which shall be prepared by the Chief Executive
Officer of the Fund and approved by the Board, in accordance with the Grant Agreement
requirements.

Regulation 8 provides for the administration of the Fund.
Regulation 9 provides for retention of receipts.
Regulation 10 provides for fiscal accountability and compliance.

Regulation 11 establishes the Kenya Millennium Development FFund Board and outlines the
composition of the Board.

. Regulation 12 provides for the qualifications for appointment to the Board.
. Regulation 13 provides for the functions of the Board.

. Regulation 14 provides for meetings and procedure of the Board.

. Regulation 15 requires the Board to ensure that all procurements for goods, works, and

services required to implement the Threshold program are undertaken solely in accordance
with the MCC Program Procurement Guidelines.
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35. Regulation 16 establishes the office of Chief Executive Officer of the Fund who shall be
recruited and appointed by the Board. It also provides for tenure of office and the
qualifications for the CEO.

36. Regulation 17 requires that accurate record of disbursement of the Fund to be kept.

37. Regulation 18 establishes the Corporation Secretary who shall be competitively recruited
and appointed by the Board.

38. Regulation 19 provides for the staff of the Board who may be appointed by the Board and
shall serve on such terms and conditions as the Board may, with the advice of the Salaries
and Remuneration Commission, determine.

39. Regulation 20 provides for financial year of the Fund which shall be the period of twelve
months ending on the 30th June in each year.

40. Regulation 21 and 22 requires the Board of the Fund to cause to be prepared estimates of its
revenue and expenditure of that year, at least three months before the commencement of each
financial year and keep proper books and records of account of income, expenditure and
liabilities of the fund.

41. Regulation 23 provides that the accounts of the Fund shall be audited by the Auditor-
General or by an auditor appointed by the Board with the written approval of the Auditor-
General.

42. Regulation 24 provides for close-out of the Grant Agreement.

2.5 Scrutiny of the Instrument

43, The Committee examined the Public Finance Management (Kenya Millennium Development
Fund) Regulations, 2024 against the Constitution, the Interpretation and General Provisions
Act (Cap 2), the Public Finance Management Act, 2012 (No. 18 of 2012) and the Statutory
Instruments Act (No 23 of 2013).

44. The scrutiny was undertaken following the tabling of the Regulations before the House on
19" March, 2024 and their subsequent referral to the Committee on Delegated Legislation.
The Committee held a meeting with the National Treasury and Economic Planning on
Friday, 19" April, 2024 at English Point Marina in Mombasa County to deliberate on the
Regulations.
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