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a

J u stifi cation G)/Rationa I eSubj
rma

Proposed
amendment(O/

Comment(s) Raised

Sect
(No

Conservation and
Management
Act,2016 is mandated
to establish and
implement benefit
sharing
arrangements.

c. The Bill is silent on
whether there will be
representation of
these agencies in the
committee.

This to be reviewed.

This is unnecessary as

the Bill in Section 26 has

set the formula for this
determination.

Delete section 29(c)
which stipulates that
the County Sharing
Committee will
determine the amount
of money to be
allocated to each local
community from the
money accrued under
the benefit agreement.

10 c)

Co

ctionsFu

of
sh

ounty
ng
mittee

a) The functions of this
Forum can be

discharged by the
County Benefits
Sharing Committee. lt
is expected that the
Committee will

This section to be
deleted in its entirety.

11

mmunit

I

c
v enefit

F rum

l

s nng

Pasel-l
I

l

l

l

l



i

Section
(No.)

Subject
matter

Proposed
amendment(s)/

Comment(, Raised

J u stifi catio n (s)/Ratibnal e

engage the relevant
stakeholders when
executing its mandate.
Such engagements
shall be held as and
when needed.

b) This will remove the
possibility of mis-
u nderstanding
between the
Committee and the
Forum which may
lead to a stalemate.

12 36 Uses of
retained
funds

Where there is a
conflict as to the
projects prioritized by
the County Benefit
Sharing Committee and
those prioritized by the
Local Community
Benefit Sharing Forums,
there needs to be a
way to determine
which projects takes
precedence.

a) This will clearly
determine which
projects are
prioritized and
implemented to avoid
underutilization of
funds hence denying
the communities from
the accrual benefits.

b) The clause on Local
Community Benefit
Sharing Forum to be
deleted in its entirety.

13 37 Offences The Act provides for
offences in relation to
the "affected entities".
It should also provide

Offences can be
committed by all the
players under the Bill.

)

I
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J u sti fi cation G)/Rati onal eProposed
amendment(s)/

Commentft) Raised

Subje
matttI

Sed
(No

The Bill is silent on these

offences.
for offences likely to be

committed by the
County Benefits Sharing
Committee or its
members.

il

It is proper for such

amendments to go
through the Finance Bill
or Miscellaneous
Amendment Bill as the
case may be.

To be deleted

Act

Ma aSeme

men to:-

wil life
Con rvati
on nd

nt t

P

Act

leum

d-Am

Ene

and

the
Act,

ining
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d
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TI{ E NATIONAL ASSIIM BLY
OFFICtr OF TI{E CLIIRK

'l'clephone: +254202848000 ext. 3300

Enrail: r!1.1 .r I'rr i;-rlrt:L!L+:":.'.
w lyrr'. parl ialnen t. s.o.ke/the-nati.rttal -assernbh

l8'r' 0ctoller,2023

for Environment Bnd Climate Change
IF Bui ing, Ragati Road. Upperlrill
. Box I 26-00 r 00

Muganrbi, EBS

I
I
,

z I ii[]' i,;i l ,/+a

for Forestry
Road, Upperhill

t2

mau Wuchira

for Energy
Energy and Petroleurn

ed Libnn
ty
for Petroleum

Energy and Petroleunr

Musciya Kihoro

for Wildlitb
Wildlife and Heritage

Block A,20th Floor
0430-00 I 00

tN".c h.. q

NSIDERATION OF TIIE NATURAL RESOURCES (I}trNEFIT SHARING)
ATB I}ILL NO. 6 OF

is made to our letter Rcf: NAIDDC/BF&M/2023/049 dated l ltr' October 2023 on

above matter (copy at taclrcd).



The
may
Mr.

the Committee rcsolved tp

,em. inoonvenionce rs

officers responsible for the coordination of this acti
be contacted on Tel. No. 0724 56151

Ilamdi Mohamed, Tel.
7 or email address

hamd i. mohanred@parl iament. eo.ke.

Yours

&-
JEREMIAH W. NDOMBI, MBS
rqT: qLE"R,K OF THE N.{TIONAI, AS,SEMB,LY

Copy to:
Hon. Roselinda Soipan Tuya, CBS
Cabinet Secretary
Ministry of Environment and Forestry
NHIF Building, Ragati Road, Upperhill
NAIROBI

Mr. Davis Chirchir
Cabinet Secretary
Ministry of Energy and Petroleum
KawiComplex, OffRed Cross Road
NAIROBI

Dr. Alfred Mutua, EGH
Cabinet Secretary
Ministry of Tourism and Wildlife
Tourism Fund Building
NAIROBI

Ms. Aurelia Rono
Principal Secretary for Parliamentary Affairs
Oflice ofthe Prirne Cabinet Secretary
National Treasury Building
NAIROBI
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vity are Mr. Fredrick Otieno

No. A724742973 or email
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September 4,2023
rk of the National Assembly

Box 41842-00100
n Parliament Buildings, Nairobi

enrail : cna@parliament.go.ke

ar Sir/Madam

Submission of Memoranda on the Natural Resources (Benefit Sharine) Bill, 2022

tion lnternational (Cl) writes to express its concerns regarding the proposed Bill before the Senate

the Republic of Kenya, entitled Natural Resources (Benefit Sharing) B:11,2022 (Senate Bills No. 6 of 20221

e Bill"). We write this letter for consideration by the Departmental Committee on Environment, Forestry

Mining ("Committee"), in response to a public invitation by the Clerk of the National Assembly dated 22

2023, calling for the submission of memoranda on the Bill

unately, the Bill, as drafted, penalizes the conservation of Kenya's natural resources, efforts to combat

mate change, discourages sustainable development and environmentally friendly investments into Kenya,

d conflicts with Kenya's stated national and international policy goals and commitments.

articulated here and in the annexed table setting out our schedule of proposed amendments, we

mend several changes to the Bill that aim to preserve Kenya's position as a destination for
mentally beneficial investment, while providing for an equitable natural resource benefit sharing

mework with government and local communities.

is an international conservation organization whose mission is building upon a strong foundation of science,

rships, and field demonstration to empower societies to care for nature responsibly and sustainably,

urglobal biodiversity, for the well-being of humanity. Cl promotes innovative science, partnerships, policies,

investments that secure the health of Earth's climate ecosystems and biodiversity. Cl's Africa headquarters

here, in Nairobi, Kenya.

our view, the Bill contains several provisions which if implemented have the potential to severely discourage

ent into natural climate solutions and environmentally beneficial activities in Kenya. We share the

overnment's vision to encourage investment into Kenya, encourage green growth, and support local

unities in an environment where benefits accruing from natural resource activities are equitably shared

owever, we fear that the proposed draft natural resources benefit sharing framework fails to properly

for the economic realities of carbon projects and jeopardizes their continued activity.

Bill implicitly includes carbon projects in its ambit based on its wide definition of "natural resources" and

loitation", and its cumulative effect together with the recently assented Climate Change (Amendment)

ill, 2023, will be to make carbon projects, which are instrumental in conservation and climate action in Kenya,

burdensome and financially unviable. The Bill therefore ought to be rectified prior to enactment to
lign its content with international best practice on benefit sharing in the context of carbon projects, and to

nsure it fits national circumstances and Kenya's development goals and aspirations. To avoid these

nintended consequences, we urge the National Assembly not to pass the Bill in its current form, but to
mend it to uphold property rights and interests by focusing only on public forests and activities on public

and also to exclude from its scope of application activities directly causing a net conservation or
nhancement of natural resources and reduction of greenhouse gas emissions, and in effect carve out

1

projects from its ambit. We make this recommendation on the following basis:
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a) Exclude environmentally beneficial activities from the meaning of "natural resource exploitation":
The Bill broadly seeks to tax and distribute revenue from "natural resource exploitation" - a laudable
goal, because traditional natural resource exploitation covering minerals and fossil fuels has

significant negative environmental externalities. However; the Bill contains an overly broad definition

of "noturol resources" to include, among other things, forests and biodiversity, which desperately

need conservation, and broadly defines "exploitotion" to mean "the extroction or use of o noturol
resource for commercial benefit."

The Bill thus taxes and fails to differentiate between revenue-generating activities that conserve

natural resources, such as water, forests, biodiversity, and wildlife, and mitigate greenhouse gas

emissions, as opposed to traditional natural resource exploitative activities covering minerals and

fossil fuels with significant negative externalities, such as air, water, and land pollution, and

contributing to climate change. The implication of these costs on carbon and other conservation
projects is that where improperly imposed, they constitute perverse economic policy that penalizes

the conservation of Kenya's natural resources and efforts to combat climate change, discourages

sustainable development and environmentally friendly investments into Kenya, and conflicts with
Kenya's stated national and international policy goals and commitments.

b) Eliminate costs that hinder access to much needed carbon finance flows into the country: The Bill

requires the sharing of "benefits" defined as "ony goins, proceeds or profits from the exploitotion of
noturol resoltrces" and the payment of "royolties" for the exploitation of natural resources, broadly

defined as "fees or poyments by whotever nome paid by on olfected entity for the exploitotion or
explorotion of o noturol resource." As a non-profit organization that seeks to promote natural

solutions to climate change, Cl works hand-in-hand with local communities to develop projects that
enhance their well-being while preventing deforestation, absorbing carbon dioxide, and promoting

sustainable management practices. From our experience, considerable labour and expense go into
these projects, which often generate carbon credits for sale to finance their continued operation.

Subject to the terms of benefit-sharing agreements, much of this revenue is already returned to the
local communities, ensuring that they are the primary beneficiaries. lt is therefore important to
ensure that carbon projects are not unduly limited and burdened by the imposition of additional

costs and fees, which would lead to reduced investment in the sector.

c) Enact a holistic framework for benefit sharing for Kenya's carbon projects as opposed to a scattered
piecemeal regime: We note that the Bill is overlapping with other proposed laws in the country

touching on benefit sharing in carbon projects, such as the Climate Change (Amendment) Bill 2023,

(National Assembly Bill No. 42 of 2023) (the "Climate Change Bill"). This creates an expensive, time
consuming and bureaucratic process to be complied with by carbon project proponents forced to
comply with two different laws touching on the same subject-matter. The different laws on benefit

sharing create institutions with overlapping mandate, increases undue county and national
government oversight on projects, provides for potential double-taxation, and raises expenses in

terms of time and cost due to a requirement for multiple contracts on benefit sharing across the
different laws.

For example, the Climate Change Bill, Section 23(EX5), already requires land-based carbon projects

to provide an annual social contribution of at least forty percent lal%) of the "aggregate earnings of
the previous year to the community." lt defines "aggregate earnings" under Section 2 as "the total
of all income in a carbon project without adjustment for inflation, taxation or types of double

counting." Faced with the prospect of also having to pay carbon registry fees (see e.g., Verra ltl-,,

:,ilrt:rlLrir) and significant royalties (akin to a tax on projects) under the Natural Resources (Benefit

Sharing) }il,2022, project proponents may find themselves with insufficient funds to cover project

costs, ultimately leading to the collapse of carbon projects in Kenya and the benefits they bring to
local communities and the nation as a whole.

Hypothetically, a project proponent might pay 20%in royalties, 5% in official project development

fees, and 40%to communities, leaving only 35% of revenue to cover project start-up and operational

costs, legal expenses, marketing costs, salaries, among other costs. ln most cases, this will not be

nearly enough to run a carbon project fees, and 40%to communities, leaving only 35% of revenue
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to cover project start-up and operational costs, legal expenses, marketing costs, salaries, among

other costs. ln most cases, this will not be nearly enough to run a carbon project.

The two bills are also unnecessarily duplicative of one another. For example, the Climate Change Bill

requires project proponents to enter into 'tommunity development agreements" with local

communities. Meanwhile, Section 27 of the Natural Resources (Benefit Sharing) 8n1,2022 requires

"affected entities" (e.g., project proponents) to also enter into "benefit sharing agreements" with
county governments, regardless of whether or not the county has any involvement in the project or

owns the lands at issue. This provides for potential interference in project design and benefit

distribution and makes it significantly more difficult to commence a project due to unnecessary

multiple legal agreements. Further; the Bill envisages that county governments will allocate money

to local communities from the monies accruing under a benefit sharing agreement, yet communities

are also envisaged to be receiving benefits from the project under the community development

agreement, which amounts to a burdensome double benefit approach at the expense of project

proponents. Given that most carbon projects are already marglnally "profitable" or heavily reliant

on philanthropic funds, the cumula6ve result of these laws is that many carbon projects may cease

to exist, and investors would likely move to other jurisdictions, depriving Kenya and its
communities of revenue and environmental benefits.

The scope of the Bill should therefore be limited to natural resource activities that exclude carbon

projects as the issue of benefit sharing in carbon projects is already the subject of another law. This

will ensure there is legislative clarity and a coherent approach to Kenya's engagement in the global

carbon markets, and will stimulate further investment in the sector, enhance environmental
conservation and provide a vast array of socio-economic benefits for local communities.

d) Prevent interference with private constitutional property rights by ensuring the Bill's application

is limited to public lands: The Bill does not uphold constitutional property rights as it encompasses

within its ambit all forests and activities on all types of land, yet Kenya's land and forest-holding

comprises public, private and community land/forests, which have different ownership and should

therefore not all be subjected to similar requirements on benefit sharing. The Constitution is clear

on the protection of the right to property and that the State shall not deprive a person of any interest

in, or right over property. Mandating benefit sharing for communal and privately held interests as

set out under the Bill is therefore unconstitutional as it serves to illegally deprive these owners of
interest in and right over their property. As such, the Bill should be amended to only apply to natural

resource exploitation on public land, as defined in the Constitution.

e) Safeguard Kenya's global climate leader status: lncreasing costs of conservation through the
provisions of the Bill as highlighted in the points above conflicts with Kenya's pre-existing

international climate commitments and domestic policy. Under Kenya'5 iila!i9Lri!ly l,l-qL-qj!]tUigil

Lon[r ibLrtiorr to the UN Framework Convention on Climate Change's Paris Agreement, Kenya has

committed itself to reduce greenhouse gas emissions by 32% by 2030, while conditioning such

commitment on the receipt of international support. The legislation also conflicts with the
government's proposed t1 qr,,rr l:i:1.:, lr r-{:rir Livt:, i'olir r,,, which seeks to implement green fiscal reforms

that will "stimulate a shift in production, consumption, and investment in low-carbon climate

resilient and environmentally sustainable practices." Kenya has long subscribed to the principle of
sustainable development and is a leader on the African continent in adopting measures to combat

climate change. The Bill should not be adopted and passed into legislation as currently drafted as it
would weaken Kenya's ability to meet its stated commitments and sends the wrong message to its
citizens and the global community.

As noted, most carbon projects are marginally "profitable" at best or rely on donor or charitable funding. Cl

wishes to express its grave concern that the combination of even modest taxes and a rigid benefit-sharing

arrangement (without deductions for taxes, fees, royalties, or project costs) as mandated by the Climate

Change (Amendment) Bill 2023 will likely make numerous carbon projects financially unviable. As a result,

existing projects may cease to exist and interest in investing in projects in Kenya will drop. Recently, other
jurisdictions in Africa have announced or enacted laws with regulations or taxes intended to benefit the host

country but have ultimately had a chilling effect on climate investment in their countries. We worry, if passed
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the p Bill could have a similar effect on climate investment in Kenya. By making climate

ln Kenya unattractive, the Bill may have the unintended effect of depriving the very
local communities of revenue and much needed environmental and societal benefits that

ng on r long experience in working with communities to sustainably manage nature, including
projects, we suggest certain modifications to ensure that Kenya remains an attractive

nation fo investment in these projects, while ensuring the maximum amount of carbon revenue flows

lcomm Through this letter, we include our proposed amendments to the Bill and welcome an

ity an audience to present our oral submissions before the Honourable Committee. Cl remains

to supporting the legislative process in Kenya and we can be reached anytime on email at

or on telephone through +2547LG LgOO74

faithfu

lom M

Di Africa

to

or8
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greater detail our proposed amendments to key provisions of the Bill:table hlghlight

RGCommandldon

entlty" means anv for-profit organization
person involved in the exploitation of a natural

rce to which this Act applies;

Bill's scope of application should
extend to for-profit entities and
ld exclude non-profit entities

activities are intended to
social benefits such as relief

and environmental

entlty"
ln the

this Act

an orSanization or person

of a natural resource to

new definitlon is necessary in

with Kenya's sustainable
prioritles and climate

It is essential for example for
conservation actlvities

to forests such as Reducing

from Deforestation and forest
(REDD+), as well as the use

public goods such as the "Use" of
nlight" and "wind" for good and not

nmentally harmful, whlch as

drafted under the Bill cannot

"used" for commercial benefit
being deemed exploitation.

submit that no costs should be

on such activities and

I resource
ns the extraction or use of a

commercial benefit;
means the extraction or LQ!:

use of a natural resource for commercial
nefit and excludes actrvities drrectlv causing a net
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INTERNATIONAL or
mentally destructive activities,

opposed to measures that promote

should be lized.

conservation or net climate

proposed definition
should be expanded to

marginalized communities
the effect of natural resource

should be broadened
more than iust displacement of a

community.

local

natural

comm

people

people

in a ward within which a

to make way for the
of a natural resource;

means

is situated; and

communlty" nreans pCgpE-!Iglt'!!.i!g

term non-monetary benefits has

been defined in the Bill despite
used in Section 27. There ls need

define this term in order to
to section 27 which calls for the

of non-monetary benefits in

e benefit sharing agreement between
entities and county

non-monetarv benefits" means anv benefit. other

term "stakeholders" has been used

n Section 6(1Xl) of the Bill. lt therefore
to be defined in order to lay out

various stakeholders engaBed in the
of natural resources and

ntitled to benefits from the prolect, for

nder the Eill the use of a natural

nization or

rcial benefit is

n and an

involved in the

for comme
exploitatio

Act shall

and u

pply to the following natural Act shall apply to the following natural
where the exoloitation is on land defined

sun
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ls; and

and genetic resources; surface and underground water;
forests. biodiversity and genetic resources;
wildlife resources;
industrial fishing;
wlnd
geothermal resources;
minerals; and

i) petroleum

of the natural resource
enter into a benefit sharing

ment with the County wlthin
the natural resource is exploited.

the Bill does not take
isance of the fact that not all

ploitation is public owned. For

some exploitation may be on

held or community held land
allowed under Kenya's land

ln this cases, mandatory
ng with the county as envisioned

the Bill infringes on

of private and communal
ndowners which is unconstitutional,

also serves to disincendvize
in these natural

this Act -

revenue
efficiency

people;

ma

in the
sha

rule of
the

be guided by the following
performance of their functions

equity;
and participation of the

and respect for human rights of

natural resources
and
protection and restoration.

and inclusivity;
and adequacy;

persons shall be guided by the following
in the performance of their functions

(a) transparency and inclusivity;
(b) revenue maximization and adequacy;
(c) efficiency and equity;
(d) accountability and participation of the

people;
(e) rule of law and respect for human rights of

the people;
(f) sustainable natural resources

management;
(g) environmental protection and restoration;

and

nder this Act -

addition is necessary to emphasize
all actions carried out under the Bill

ll be underplnned by the use

and tax policy to encourage,

friendly activities, such

climate mitigafion and adaptation
natural resource conseNation.

to discourage,opposed
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(h) incentivrzation of environmental

conservation activities
Section 6(1Xg) of the current Bill
provides that the Authorlty should
determine appeals arising out of
conflicts regarding the prepaction and

implementation of benefit sharing
agreements.

This is despite the fact that the
Authority coordlnates the preparation

of the agreements. section 6(1Xg)
rhould therefore be deleted to comply
with the concept of nemo judex in couso

ruo which is a natural iustice principle

lhat means "no person can iudge a case

in which they have an interest",

nstead, we propose the inclusion of a

new separate dispute resolution clause
that enables access to independent
,nechanisms for resolving confl ict.

of the Authority shall be to -
prepardtion of benefit sharing

an affected county and an

appropriate, determine the
by an affected entity engaged in

that are required to enter into
agreement under this Act in

the respective county

ministration of funds set aside for
to be implemented under a

monitor the implementation of a

ment entered into between a
and affected entityi
regarding the exploitation and

natural resource and benefit

appeals arising out of conflicts
ration and implementation of

ents;
government on policy and

of legislation relatint to benefit

establishment of benefit sharing

resource

determine
rding the

The fu
nate

ments
entity;

and,

the

sharing

sharing
nty govern

nt
in

sharing
advise the

rn exploitation;
oversee

(1) The functions of the Authority shall be to -

i(c)
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this Act;
build the

relevant sta

identify,

promote
promote

this Act;
promote

the

the

for

and timely payment of funds
local communities as provided

paclty of local communities ln

sharinE in consultation with

guldellnes on benefit sharing ln
the relevant stakeholders;
consultatlon with sector-specific

ntives and benefits to promote
of natural resources;
addition in natural resources;

content initiatives on the
exploitation of natural resources

restoration of the environment
of a natural resource in an

Authorlty

(c)

to

have regard to the following in

imposed on Kenya under any
treaty or agreement relating

exploitation of natural resources.

its functions - rnational treaty or agreement relatinS to the
of natural resources, their

on Kenya under anyobligations i nya has committed itself to a variety
international environmental law

or agreements that promote
resource conservatlon and

imate mitiSation. Such obligations
hould also be considered beyond

al 'txploitation."

functions of the chairperson have

been outlined in the Bill. lt is

to state the functions to in

to distinguish the roles from the
from those ofthe Director-
who is the Chief Executive

The Chalrperson shall be competltively
by the Public Service Commission and

nted by the President by notice in the Gozett?.

(2) (al

and

the

Chairperson shall be competitively
by the Public Service Commission

by the President by notice in
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of the Authority and secretary to

Board. While the roles of the DG are

those of the Chairperson
not.

scope to ensure that the
complies with the lmportant

framework

proposed definition has anconduct its affairs in accordance
of the Schedule the provisions of the Conshtuhon of Kenva,

Board shall conduct its in accordanceBoard sh

the

24(1) (e) has been modified in

proposed recommendation in

of the fact that existing
ng agreements are not

made Just between affected

and county governments. On

e contrary there usually exist other
such as individuals, community

government entifies and
others, that impose obligations on

affected entity. ln fact, the Climate
(Amendment) Bill, 2023, already

pro,lect proponents to
'tommunity development

(f) is added to ensure
contribution of an activity

un ities.
with impacted

into account when

ln making
Authority
the total

the com

The
of

ing

the
Itv,

n8

the

and
ofa

not

shall, in consultation with the
Governors and relevant national

and upon conducting public

and review the amount of
payable by affected entities in

rticular sector where a written law

the royalties or fees.
determinatlon under Subsection (1),

capital investment of the affected

international market value of the
which royalty is payable;

viabllity of natural resource

of the exploitation on the local

the affected county and the
and

of the affected entity under any

sharing agreement with the

take into account -

recommend the modification of Section 24(

adding a new section (f) as follows:
(e) obligations of the affected entity under any

beneflt sharing agreement with the
county, anv communitv development
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Ities as a means of

of such projects.

ensure comprehenSiveness with
to the different impacts that the

can have on local
nities, both direct impacts (e.9.,

and indirect impacts (e.9.,

enforcement) should be expressly
in this Clause.

the

nment;
nity,

making a

Authority
rmination under Subsection
take into account -

of the exploitation on the local
affected county and the

this Section by inserting the words Clgct

) the direct and indirect impactl of the
on the local community, the affected

nty and the environment;

(4) ln determining the ratio
retained revenue amongst counties sharing
a resource under sub-section (3) the
Authority shall take into account -
(a) The contribution of each atfected

county in relation to the resource;
(b) The inconvenience caused to the

county in the exploitation of the natural
resource;

(c) The benehts enioved and costs incurred
bv each countv in the exploitation of
the natural resource; and

(d) Any existlng benefit sharing agreement
with an affected entity.

sharing the exploitation of resources usually
in benefits and costs. lt is

to determine the benefits and

borne by each county when
inlng the benefit sharing ratios.

example, the resource may majorly
based in one county but another

unty faces majority of the side-effects
the exploitation going on in the
county.

(4) rn d

(c)

retai

(a)

(bl

the ratio of sharing the
revenue amongst counties sharinS

under sub-section (3) the
shall take into account -
contribution of each affected

in relation to the resource;
inconvenience caused to the

in the exploitation ofthe natural

existing benefit sharing agreement
an affected entity

and

only one schedule in the
set out to guide the conduct of business

the board of the benefit sharing authority.
recommend the Bill create a second

that sets out a standard
lor all benefit sharing

rs1) Every

tn

entity shall enter into a benefit
with the relevant county

the exploitation of a natural
affected county.

(1) Every affected entity shall enter into a

ng agreement in the form of aereement

with the relevant county Sovernment
the exploitation of a natural resource in
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outlining minimum
for a fair and equitable

ld the Elll not adopt our proposal to
the schedule providing a benefit
template we propose that the

sharlng authority develop one to
partles and this requirement be

is also need for county
rnments to enter beneflt sharing

without causing undue
that ieopardize the operations

entities, hence the proposal for
prescribed timeline wlthin wh

a8reements need to be

sharing agreement.

out ln the Bill.

Every

(a) an affected entltv conductinP
environmentallv benefi cial activities: or

(b) an affected entitv alreadv subiect to benefit
sharinR under an existing written law.

nsert a new Section 27 stating as follows: with counties may be

or unnecessary In some
including where a project is

located on private or communal
nds, and a community development

or other such benefit-
agreement already exists.

propose an exemption for affected
ntities that are already sublect to

sharinS agreements under other
laws (to for example capture

andrun carbon

7 entity shall enter into a benefit
with the relevant county

before the exploitation of a natural
affected county.
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ready covered under the Climate

Bill for example); or
carrying envlronmentally
actlvities. A new dispute
provislon (Section 44) ls

to deal with any

(1) Every

the
by

sharing agreement shall be

respective county assembly prior
of the aBreement by the respecdve

additional wording as below-
(1) Every benefit sharing agreement shall be

by the respective county assembly prior
the execution of the agreement by the respective

Sovernment .4d_lhe_gggou35elqblylball

requirement ln thls section involves
aftirmative vote of a political body
has the potential to mire the proiect

in potentially drawn-out
and multiple layers

above and beyond what is

a very costly and time-intensive
These added burdens will

project developers from
ishing environmentally beneficial

to conserve natural resources
combat climate change in Kenya. we

a 30 day timeline within which
county essembly shall hear and

benetit sharing agreements,
they are deemed approved

to ensure the process is

drawn out.

new wording is proposed to enable
Local Benefit Sharing Forum to be

carry out its community
role under the Bill

by having full information
is necessary for ne8otiating

I Sharing Forum following new sub-section (8)rt
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ring aSreements and identifying and

ng the implementation

3 of this section is

The sub-section aims to
mpose criminal liabillty on every officer

a corporation regardless of
or intent and should be

off. Such punitive punishments

only discourage project proponents

b-section 4 ls vague, unclear and

an opportuniw for negative
It is not clear what breach

this Act means, there is need for
rity on what would possibly warrant

n atfected entity's loss of lts license
punishments issued without

rity of reason and or process would
project developers from

investing in Kenya

in the country.

n of sub-section 3 in its enttrety

An affected entity tho+€€n+i€s€5+€++i+b+ea€h

€++sis+€{ that is convicted of an offence within
this Act, may be liable to the cancellation of its
license(a) ln

furnis
(b)

(c)

an

this

u

(3)

(2) A

(b) ln

ils

to be

to

(r) A
(a) Fa furnish information required to be

to the Authority under this Act:

a statement which the entity knows

or which the entity has no reason

to be true, or
makes a false statement under

an offence.
who is found guilty of an offence

subsection (1) is liable, on conviction,

case of a natural person to a fine not
two million shillinSs or to

ment for a term not exceeding
years or to both such fine and

case of a body corporate to a fine not
ng five million shillings.
a body corporate is found guilty of

under this Act, every officer of
corporation is deemed to have

an offence and is liable, on
to a fine not exceeding two

shillings or to imprisonment for a

not exceeding three years or to both

who -

ent.

and

lm
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(4) An
of

entity that continues to be in
this Act may be liable to
of its llcense.

suggested amendment is aimed to
the reopeninS of neSotiations

the commercial and non-commercial

already agreed in benefit sharing

nts for onSoing projects.

a new sub clause 38(3) that states:

Blll does not contain a standalone
resolutlon mechanism and it is

e one instance dispute resolu6on is

ln the Eill is in Section 6 (1)

where the Benefit Sharing Authority
granted the functi on of "determln[lng]

oilslng out of conflicts
the preporotlon ond

ol benefit shoring

submit that the National Benefit

Authority is not an appropriate
to determine resolve disputes

the parties since it is lnvolved

matters such as the preParation

sharing agreements which may
a conflict of

to include one

and we

4d lll Anv disDute arisine under this Bill shall

be subiect in the first instance to the
disDute resolution mechanism set out in the
benefit sharins aqreement between parties

and be resolved within thirtv davs from the

date the disoute is raised.

(2) Where a disoute is not resolvable in
accordance with subsectlon (1) as a benefit
sharina agreement is not vet in force; the
benefit sharinq aereement does not contain

a displllqresolution mechanism clause; or
the dispute is not resolved within thirtv
davs as required, the dispute shall be

referred to the National Environmental

Tribunal.

new Section 4l othe
dispute resolutlon
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(3) where a partv to a disoute ln subsechon (2)

above is dissatisfied with the decision ofthe
National Environmental Tribunal the oartv

mav lodqe an aooeal before the
Environment and Land Court.

proposed addition.
a more neutral party through
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The National Assembly.

Dea

RE NDUM O T RCES BENEFIT SHARING

P D DEVEL PMENT N T PEACENET NORTH EAST

Pu to the invitation for memoranda for Kenya Gazette Supplement No. 177 (Senate

Bit ), the Natural Resources (Benefit Sharing) Bll 2022, Peace and Development

N rust-North Eastern Region, wishes to make the following submission as it relates to

the d how it can contribute to equitable and mutually beneficial sharing of water

between farmers and herders. The submission is based on experiences arisingre

between herders and farmers along the 400 kilometres boundary between

Ga nd Tana River counties.
ng that the bill aims at providing an overarching framework for establishing and

a system of benefit sharing between resource exploiters, the national government,
C

nments and local communities, considering that due to climate change induced

lities, water is becoming increasingly scarce, and a cause of intercommunal conflicts

competition over who gets to benefit from accessing and using water resources,

a need to have a dedicated sub-section in the bill that addresses equitable and

le access to water resources between counties and communities therein

und to Conflict over access and use of Tana River between Communities
n in Kenya has had immense benefits accruing from giving citizens an opportunity

to pate in governance at local levels, equitable share of resources nationally and

d lization of development. However, it has had downside especially emergence of

ased interests which are exacerbating already existing conflict formations may they

b c, religious or clan based among other fault lines. Among the interests are access,

nd sharing of transboundary resources especially in zones where county boundaries

contested. Demographic pressures, climate change induced vulnerabilities,

ng access and exploitation of resources inevitably have continued to incubate and

these conflicts
border areas between Garissa and Tana River counties, conflicts have persisted

out of contested borders and territories, access to resources especially water and

and competing resource uses-land and water- particularly between pastoralists and

VU
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fa is a contested 3-mile strip territory to the Tana riverbank which serves as the
n Garissa and Tana river counties

ny official justifications for the three-mile strip exists, within the historical context,

ausible rationale for the three-miles strip is that the colonial government and post-

ment retained the three-mile strip largely due to fears-real and imagined-that

inantly Somali regions on Northern Kenya wanted to secede and join the "Greater

Th

the

re

ca rical injustice especially for a county that has had very painful experiences in the

ln case of such secession, the three-mile strip sought to ensure that Tana River

in Kenya. Decades later, this unresolved three-mile strip question remains a classic

th
er

n

mile strip between Garissa and Tana River counties is a flashpoint for farmer-

ict which has been enduring. Factors which have led to these conflicts are:

g sense of historical grievances especially by pastoralists on the colonial

ndary between the two counties;
ate change induced vulnerabilities which are intensifying conflicts over access to

and water resources leading to frequent incidences of violence causing deaths,

and losses;
mographic pressures;

itical incitements and admi nistrative dynam ics;

ckage of access to the river and ddestruction of crops: On one hand, herders often

fi d it challenging to access the river due to farmers blocking access and this forces

m to drive their livestock through farms where they destroy crops. ln retaliation, the

slash the livestock with machetes. This has led to a loss-loss situation, with

losing their crops and herders losing their livestock. At times, this has led to
clashed between farmers and herders

ln el ht of the ongoing conflicts over access to water between the herders and farmers,

obs that, access to water is a right enshrined in the constitution and is critical to
in g livelihoods, and the Constitution of Kenya, 2010: Article 69 (1)obliges the state

SU sustainable exploitation of the environment and natural resources and the equitable

the accruing benefits.

o make the bill more inclusive of different scenarios where natural resources are

ted, in part one, sub-section 2 on definitions

a. Expand the definition of affected entity to include communities that have to

share a natural resource either for subsistence or commercial purposes;

b. Expand the definition of exploitation to include non-commercial benefits such

as subsistence.
c. Redefine local community to mean people living in an area within which a

natural resource is situated instead of in a "Ward"
d. ln place of people displaced to make way for the exploitation of natural

resources, redefine as "people negatively and directly affected by the

exploitation of natural resources".

abou
Tho
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T recommend the following for inclusion in the bill
n



a

a

,

t

o

a



il

ilt

the nciples guiding the bill, include the principle of "Equitable but
ate

resou

j
d

p

1

ct nee
anne , ensuring that everyone has access to the necessary resources or

rt to thei r specific requi rements.
ng e critical importance of water as a natural resource, have a sub-section

and equitable access to water resources. The section should makeefi

om

art ll,
the a

t will help address the many violent conflicts between pastoralists and

access to water resource.
ection 6 which addresses the functions of the Benefit Sharing Authority,

a mandate to develop guidelines on natural resources sharing

unities in situations where equitable share of a natural resource is
to rvival and livelihoods of affected communities. E.g. riverine resources

ader d inclusive definition of benefit sharing to capture equity, monetary and

gains such as access to water resources e.g. rivers.

needs". The principle recognizes that while addressing a particular

allocation, or policy development, different individuals or groups have
or requirements. These needs should be addressed in a fair and

establishing and demarcating water corridors for herders at intervals of
This will affirm the principle of "Equitable but differentiated needs".

a

, 2 (d), on composition of County Benefit Sharing Committee, include

ion of in the membership.
2 (B), include "the County Chief Officers responsible for matters relating to

in the respective counties shall serve as joint secretaries to the

on

ral
mittee

nk
!-

Sharif bdi

Coordi ator, North Eastern Region



a

a

a

a

I



'I'lrc ("'ler'

1'>.( ). llox
Nairobi

Dcul Sir

lttl: S

NiltUrC
consu lta

\\:c hav
s()! cl'c I

hllancc
cx 1;cndil

. Niitt"tt'c

ccluitl'.

I

-l

_)

C lausc
into tlr

4

pkri

5 sEP 2023 ll', 5[l It]?3

l Kenyar
HISTORY SOCIETY

tiorr a I scur b lr'-

National Mtrseums of l(enya, Museum Hill
P.O. Box 44486. OOIOO GPO Nairobi

Tel: +254 (O)2O 3537568
Cell: +254 (0)771343138, (O)780 1492OO

Ernail: off icer@naturekenya.org

i .,.. ... t ' : {.i J:,:: : "1,, i,].;-.i..1-,i I'i ;.:r ::. .,- il .. i ij .. r',r, iS . ,,. '.,.i :.. - I I . .-. i_J Ilr-)
i :i J, r;; ri c;r'rnt !
i 'r'i ,-tt..i- l.Lj,i"J il
t\

Ll lll. :',1-:. ;: ,i..1.'..;:..r...i1i 
i, r.l t..\.,..; I i:.'.-, 'i,.i. . :,r..1 . ;,

t - .- ......;
l2:L
l{csourcc (ltcnclit Slraring) I}ill (Se

J www.naturekenya.or'g

D la<-
ft -Laa{
It4 00

\,i_t

Yil

\,1

cal

d

rrc-l

fn'lI
a.

cn

loi

SC

cfi

ul.e

re

2)

ln(a
1 .c=+e os

I '' Suptcnrhcr 2013

nulc llills No.(r of 2022)

v.g

b
Nittut:

()

z\fiica Natural llistor-1 Socict-r, - apllrcciittcs thc Natiotral Assctttbll' Iirl this
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ilgL.l)rics ,lcc(l lo l'rr nrel lrr:lirlc slrurir:rr ol' he rrclitr irccruc(l. I ltcsc rrgcrtuics inclttclc t::ltt:

()rtlrrtlzulirlrrs strch li \\'rtlcr [{e'strtrrcc Isct's,.\ssrteiatitttts. ('ottttttttttilr ljtlrcst i\ssociltliotts ittttl S

I)lllul ilI t'cs(lltrccs.

S grccilic coru nl(.rr ls :

I'r'clinrirrtrrr: ('llusc I - Itcr icrr tlrc tlcliuilion ol' lhc lcrrus "u./'/ut'tctt .,tttil.t"' cut'tcnll-\ tr-'itriitt:: '

(il',1!ttni:rttiun t,t'l)(t',tutt in.-.tlrttl itt tltr',.'.tltlttiltrlitttt ttl i tttttttt\tl t'<:.\'t)ltt'c( ttt t'catl:

Allictcr! entil-\. "utt ()t',q(tui:itti(tn t)i'lrt'r'.t'ort ittolR',1 itt tltL'(otts(rvuliott, nt(nu!l(tt1rtt! rtr r'.rlthtirtttit
()i d nulttt'dl /'c.\(lt//'('('\

.,\plllicalion rrl'lhc ,\cl: ('l:rusc 3 - llrc lrill nt'cds lo rccogttizc tiritt lhut'c ittc tr;.tlttt'ltl rcsollt"cus ttltrrsa I
tcldirt is _rct lo hc dctcrruilrcrl. lhc ccosl'stclll scr\ iccs ol'lcrcd lrl tlrc rcsourccs ttccci tct ltitvc il rlltrc. l'his
irrclcascs llrc natural rcsoLll'ccs hcucllts ancl corrtrilruticlus. Tltcsc scl'\,iccs include cleitrt air. rttirrlall. clcalr rr
shcltcr. carbon sequcstration und nrcclicinal valucs. Arnond Clause 3 as 90lbllorvs:

AI)D {g) soil itttd srttti.
,\l)l) (lr) l'lcr.rsrslcnr scr\ iccs rrlrose r;lltrc is 1r.'t to lrc clctcrtttittccl.

(iuirling llrincilllcs ol'llcrrcfit shlrilrg: Clarrsc -l - Anrcnrl to inclrrtlc lhc prirtciplc of cos(s:tn(l c()s

slraring.'l"hc hill is skcrrcd to lilcus on bcncl'its rrithrrut lirctorirru tlrtrsc tlrlt inl.cract rr,illt rtatural rcsrtut'css h

lir,cstoek nrcdatiorr irrrtl clustrtrction ol'llt'()l)crt\. llrcsc c<tsts sltrlul<l hc ittcluclccl to clrsltiott cotrtttttttritics [lt

utttl t'o.st ./rril'iil.q" as a p[irtciltlc t() r'cil(i:
('lutrsc J. (g) "rr'<'r,r,(tti!iott rtrt,l /irr'tttrirtx itl Ltt.\1.\ ttit./ c(t.tl tlrurirt,g"

Collcctitrn of rovrlties un(l l'ccs: (llausc (r - ..\rncntl ('luusc (l (l) hr :rcldirrg "t'clt'wttrt .tlultt'ltttlclt't't ttttt
c' U n t rt t ttil i I i t:.r" t0 t'c"itcl as :

writtan lut tloc,t rtttl 1tt'ascriltc lha nt.l'ulti<r.t rrr'./cr'.s ".

('ollcction ot'r<l.1,rltics ilnd ltc: Chusc I (i): ('orrrnrunilics lreur thc gl'cillcst reslx)l]sihilily atld costs t()\\xrds
prol.c'r:Lit'lrr lutd cotlscrvution ol'r'rillurrll rcsol,.rrccs. 

'l lrc tlill rtccds to providc lor adcquate inccntivcs.
Amcnd clarrsc tl (-3)to irrcrcase thc;rclcerrtagc lirrconlnurril)r prrr.iccts llorn 40 to 6096 ttt rcad ls:

1tt'ctiat:t.r geilred lowunls pt:otactirrg, cottscrriilg utrd pronruting susloirtuble usa oJ'naturul rklourc(s
:lJrilc J0%, shull bc utili:al./br thc hern./it tt/ tlrc erttirc ('outtlt'.

Sirrcc Kcrr.r,il docslr't havc rr lrrrge. lriglrll-prolitoble c\trilctivc inclrtstt'-r'o11 \\hiclt to basc n Sttvcrcigtt \\'calth

horclcr tirx srrch as thc l:lL I is cloine.
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-\ ll c [:ast Ali'ica Naturirl llistorl' Sttcicll' (l:ANllS) is Aliica's olclcst

Soc
Wc rrairr a rrorr-yrolitical anci n<it lirr prolit rrrcnrtrcrslrip Srlcictl. Oul ttlssrort ts

tal r'. cstalrlishccl irr I909 trr pr'()t)rotc thc sLudl attcl conscrvation ol'nr.lturc ilt
u

r)iltul'c rrcl pcoplc. Our rr,orl<. is lirrlll lrascd ort partncrship. scicttcc attcl itcl.iott. \\'c
s[ avat lc sciurrcc to inspirc positivc actiorr lbr biodivcrsitv bry'artcl f'trl partncrs -

nt. local nrurritics and privatc scctor'

)'t ta

idc. a

at loca
ts. [rus

practical aclion. Wc rvolk rvith artcl lbr 1rcoplc - to irttprorrc their c;ualitl'ol'
as a rcsult ol. rtatut'c cottscn,tttitln. \\'c collabotutc rvith othcrs ttltct'cver
rrational. rcsiorral ol global Iclcls. lirrking rvitlt cotrttlunitl'gt'oups.

csses. urrivcrsitics and civil socictl sroups tcl ittcrcasc' tlte intpacts ol'our

r :.rclr cnl.s incluclc
rrdcd t Naticlrral Mtrsculns ol'Kcrrva. no\\, el rvorld-rcrtorvned iltstitLrtiott lilr tesearch

bt

cdu ot1.

sirtce 1910. tlrc./ttuntul o/'Dusl ..:l.li'ic'uu,\:ittutul l'li,rtrn'.r'. a respectcd scierttillc
rurnal r'.lointlv procluccd s,iLh llte National i\4uscunts

trlish rrrd nraintainccl. rr,itlt tlte National l\.'lttseuttts ol' Kcrtl'a. a corttprelrensive
tural h librarv
gagcd s lrrcrnbcrs irr the strrd-r,. er1.io),nrelrt nrrd cortsen/ation ol'natul'c itt Eastcrtt

liica rugh licld trips. lcctules. publications. arrd opportttttilics to take part itt
ivities since 1909

nrifi and desigrratcd Irrrportarrt Bird Arcas (lBAs) lbr Kcnya. in collaboration tt'ith
hc Nat I Museurrrs: arrd docunrerrted tlrc plarrts. anirnals arrd other [riodivcrsit],ol'

stenl frica as a corrtribution to cxpzlnclirrg the ta.rorrontic scope ol'priority' setting
ronl s to Kc1, Ilioclivcrsit),Arcas (KtlAs). Sirrcc lBAsare KBAs bnsed ort birds. thc-v-

relblled to as lrrrportant Ilird attd Biodivcrsitl'Areas.
cor,t and suppolted corltt'rurtiLl-basccl organizations to becorne Site Suppolt

ups SSGs) prornoLiug conscrvation aud altcrrrativc' livelihoods at Intportaltt Bircl

Alc'as. iallv tlrrrsc rvithout ot'llcial protection status

I)evc 1:arLrrerslrips atlrong Covcrrrrnent ond noll-go\ienlntcnL organizatiorts lirr
sr.lslilln c col'lscl'viltiorr action oI ll]As throuqlr Llre lrnportant Bird Areirs Natiottal

nrnriu.ce (lllA-Nl.(l). Wc u,ork rvitlr others irr tlre developrltent ol'policies.
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forests
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u/itdt Works is a community-centred forest conservation company that develops and
tm reducing emissions from deforestation and forest degradation (REDD+) projects

our projects, we ainl to enable local communities and governnrents to protect
nd biodiversity, develop sustainable livelihoods, and meet the goals of tlre Paris

conrnrents on The Natural Resources (Benefit

s first ever REDD+ project registered under Verra
Corridor Project is 200,000 ha, generating over 1.5M tons of carbon credits

As part of the benefit slraring agreenrent with conrmunities, over US$1.6 million
n invested in Taita Taveta's public services over tlre last three years at the direction

community, including in water infrastructure, roads, healthcare, education, and

rading.and Sharing Bill
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witdt Work is the largest REDD+ project developer in the wortd by historic carbon credit
, and the largest project developer in Africa.
REDD+ project was the Kasigau Corridor Project irr Taita Taveta County. lt was alsoOu r

the
The
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of the
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uction
Kenyan Governments efforts to ensure the benefits of any natural resource

shared fairly, and the rights of indigenous peoples and local communities are
Kenya is pioneering the way forward in these areas

,W€ are concerned that conservation projects, including those that issue carbon credits,
be as falling within the definition of 'exploitation'of natural resources in the bill. lt
not how this bill links to other, related bills, such as The Climate Change (Anrendment)
The
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Ccxrrnerrts
There are other bills assented and in development that will make benefit sharing requirements of
carbon projects:

The Climate Change (Anrendnrent) Bill 2023 requires conrnrLtnity development agreetnents

in carbon projects. These agreenrents see that 4Oo/o of aggregate earnings from larrd-based

projects is nranaged and disbr-rrsed to the contmunity.
The Carborr Credit Trading and Benefit Sharing Bill, currently in draft fornt, is also making

benefit sharing requirements of carbon projects.

As sr-rch, we would ask tlrat the Natural Resources Bill makes it clear that these projects do not fall

witlrin its jr-rrisdiction. lt will not be possible to satisfy the finarrcial requirements of all three bills in

tlreir current form. Nor will it errable any future land-based projects to be developed in Kenya, as

they will be financially unviable.

The bill itself asks the Benefit Straring Authority to identify incentives and berrefits to promote the

conservation of natural resources. One way to do this is by incentivizing nature-based solutions,

that are nrade feasible by selling carbon credits on the carbon ntarket, rentoving any reqltirentent

for public fr.rnding.

Reconrnrendation:;

Make clear that conservation and nature positive projects do not qualify under the
defiltition of 'exploitation'. Tlre definition is unclear, as it refers to the'use' of natural

resources. This could encompass conservation or even projects wlrich uplift biodiversiuy

Defer to the Clinrate Change (Amendnrent) Bill 2023 for all carbon related benefit sharing

requirements, so as not to double tax or confuse.

Remove reference to the Wildlife Conservation and Managentent Act $VCMA) at Article

41. The inclusion of the Natural Resources (Benefit Sharing) Bill in the WCMA will

disincentivize wildlife and biodiversity conservation, ntaking it more difficult for Kenya to

achieve its sustainability targets.

a
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THE NATURAL RESOURCES OF KENYA WORKIN

Transparency International Kenya

Transparency lnternational Kenya (Tl-Kenya) is a non-profit organization founded

in r999 in Kenya with the aim of developing a transparent and corruption free

society through good governance and social iustice initiatives. Tl-Kenya is one of

the autonomous chapters of the global transparency international movement that

are all bound by a common vision of a corruption free world. The mission is to

champion the fight against corruption by promoting integrity, Transparency and

accountability.

Kenya Oil and Gas Working Group (KOGWG)

The Kenya Oil and Gas Working Group (KOGWC) is a public interest network that

advocates for sustainable development and good governance of the nascent Oil

and Gas Development Sector in Kenya.

3. Community Action for Nature Conservation (CANCO)

Community Action for Nature Conservation is a public interest EnvironmentalCivil

Society Organization registered underthe NGO Coordination nct (199o) of the laws

of Kenya in zoo3. lt consists of multi-disciplinary professionals and practitioners

motivated and committed in advocating for and contributing to good

environmental governance, conservation and sustainable use of natural resources

and responsible develoPment.
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4. Conservation Alliance of Kenya

Conservation atliance of Kenya a membership organization registered in Kenya as

an umbrella body to advance the preservation, protection and management of
wildlife and its habitats and features of landscape with geological an

physiographical value in Kenya.

5. NATIONAL ALLIANCE OF COMMUNIry FOREST ASSOCIATIONS

This is an umbrella association of all registered Community Forest Associations in

Kenya. lts main activity is to lobby policies and advocate for the rights of
communities.

6. KENYA WILDLIFE CONSERVANCIES ASSOCIATION

The Kenya Wildlife Conservancies Association (KWCA) is a national landowner and
community led membership organization, established in zor3 to catalyse the
growth of, and act as a cotlective voice for community and private conservancies in
Kenya. KWCA works to create an enabling environment for conservancies to thrive
by advocating for the right poricies, laws and incentives, and supporting them
through information sharing and capacity building. KWCA's network consists of tg4
wildlife conservancies from across 3t Counties covering more than 7.r million
hectares, directly impacting the lives of 93o,ooo households and securing the 65%

of the country's wildlife that is found outside national parks and reserves.

7. KENYA NATIONAL ASSOCIATION OF WATER RESOURCES USERS' ASSOCIATION

The Kenya National Association of Water Resources Users Association is a national

forum bringing together all the Water Resources Users in Kenya. The Association

advocates for good Water governance and sustainable management of Water
Resources Management in Kenya.

8. NATIONAL ENVIRONMENT CIVIL SOCIETY ALLIANCE OF KENYA

This is an Alliance of individual CSos that articulate and advocate for issues on the
environment and Natural Resource Management in Kenya.

t
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EAST WILDLIFE SOCIETY

lhrs rs organization dedicated to maintaining and improving one of the most

pristi and rich natural resources left on the planet.

/

INTER]RELIGIOUS COUNCIL OF KENYA
I

This isla coalition of all major faith communities in Kenya that works together to

deep{n interfaith dialogue and cotlaboration among members for a common
I

ende{vour to mobilize the unique, moral and social resources of religious people

and ress shared concerns.

NABLE ENERGY ACCESS FORUM OF KENYA

This

s

a forum bringing together energy sector players in Kenya to enhance multi-

older engagement in addressing challenges facing energy sector.

12. CHAMBER OF MINES

This an organization representing the interests of Kenya Miners and Mineral

OCIATION OFWOMEN IN ENERGYAND EXTRACTIVES IN KENYA

is a Nationwide organization that aims to connect women in Kenya with

nal and business opportunities in the extractives value chain through

ng relationships and sharing knowledge and experiences.

13. TURALJUSTICE

is a Pan-African Organization for lawyers for communities and the environment

lizing in human rights and environmental law in pursuit of both social and

ronmental justice.

s
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t4. Drylands Learning and Capacity Building lnitiative (DLCt)

This is a national organization with aims to improve policy and practice in the horn

of Africa.

INTRODUCTTON

Environmental Civil Society Organizations and Community Based Organizations listed

above convened and had an opportunity to review the Natural Resources (Benefit

Sharing) Bill zozz. This written submission is premised on civil society and public

participation requirements and duty to ensure good governance by duty bearers that will

ensure revenues accrued from the sustainable utilization of natural resources benefit the

people of Kenya as well as ensure the protection of both the environment and human life.

The Natural Resource (Benefit Sharing) Bill zozz is a positive step in establishing a system

of benefit sharing in Natural Resource utilization by both the National Government,

County Governments and local communities. The Kenyan Constitutional under Article 69

gives the National Assembly the obligations to legislate laws and Regulations on the

environment and Natural Resources for intergenerational and intragenerational wealth.

Based on the expertise, experiences and tacit and explicit knowledge, allthe above-listed

organizations wish to make the following general and specific submissions and

recommendations for consideration towards the improvement of the bill: -

GENERAL COMMENTS

The bill needs to be harmonized with existing laws that govern natural resources

including the Mining Act, zor6, Petroleum Act, 2019, Energy Act, 2019 and Fisheries

(management and development) Act 2016, Natural Resources (classes of

transactions subject to ratification) Act no. 14 of zot6, Environmental Management

and Coordination Act, 1999, Wildlife Conservation and Management Act 2oi3,

Community Land Act zot6 in orderto avoid conflict on between the billand already

enacted laws.

I
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I

ral resources fund proposed under section B (z).

them

. The

ApP

While e bill proposes to include a provision on Access to lnformation under the

Miscell neous Provisions Section, Access to information is a fundamental right

provid d for under Article 15 of the Constitution of Kenya. lt is very critical for

enha g the participation of citizens in decision making processes that affect

luding the management of natural resources. ln this case, access to

ation including contracts and benefit sharing agreements entered into will

also p enhance transparency and accountability among the duty bearers.

lnclu on of a local community benefit sharing agreement in addition to the county

sharing agreement, or rather, an elaborate guidance on how local

ities'interests will be reflected in the county benefit sharing agreement.

5

6.

7.Th
at

ill should propose a model benefit sharing agreement to be included as an

ix, outlining basic provisions, including rights and obligations that must be

ined in benefit sharing agreements.

i

l
I

Trartsition provisions should provide for timelines for the establishment of the
I

various Funds referenced under the Bill.
I

rt 
"/aif 

f shoutd incorporate provisions specifying a transparency and accountability
I

critfria for the allocation and investment of the benefits.
I

/

Bill does not clearly bring out the element of public participation. lt is not clear

point in the benefit sharing cycle the public should be involved. The

p ic/local community should have power to negotiate.

8. e Natural Resources (Benefit Sharing) Bill zozz makes reference to the draft

reign Wealth Fund Bill, zor9. Proposal to fast-track the enactment of the

reign Wealth Fund Bill zotg in order to operationalize the futures fund and the
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Samburu Women Trust
Gefro lmani Building

Park Road.3rd floor, Room 16. Nanyuki (Kenya)
P.O. Box 1763 - 10400, Nanyuki Kenya

Phone: +25a (0) 755 555 211
E-mail: info@samburuwomentrust.org

www.sam buruwomentrust.org
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orandum of the Samburu Women's Trust, an indigenous wornen-led institution based in

the advancement of wonren and girl rights among indigenous communities in the

SHAIRING BILL, 2022. Our conccrns and issues are captured below;

is on prcliminarics of thc proposcd lcgislation and makes a delinition of the various
covcrs;

of as a natural resourcc is not incorporatcd here. The indigenous and marginalized people

Kenya in a large swathe of lancl territory wiclely exploited for infrastructural development and

I proj ts. Way leave for progranrs such as I-APSSlll'or KETRACO power transmissions eat

land without corlpcnsation or consultations lcaving pcoplc hclplcss and subjugatcd to
I admin tration. Thc contcxt ol'lancl as a conrnrurrity natural rcsourcc shoulcl bc rcvicwctl

of the ll cxpounds thc guidingprinciplcs of tlrc proposcd law.'fhcy includcs n) transparcncy
ivity; rcvcnuc maximization and adcqulcy; (c) cllicicncy and cquity; (d) accountability

cipation of the people; (c) rulc ol'law and rcspcct lbr human rights of the peoplc; and (l)
natu I resourccs managcmcnt. This is good

w 's Trust proposes that in addition, a sub clause in the section should ADD that //rs

shall be interpreted itt o mrutner lhut pu'nil.s lhtt advances lhe right,s ctntl inlerests o/'the
lies

t ng lloard of the Authority is estnblishcd under Scc 7 of the Bill
l'or a iew of the various tlrenre sectors iderrtifiecl to rationalize orreduce therrr (they are too

othcr ent ones such as fishing and wildlifc ill'c not cven included). This aspect of nomination
sider so categories of Boarcl represcntation ll'om stal<cholder groLlps such as Privatc Sector,

ition I Cornrnunity Mernbcrs, ctc. instead of thc scctoral tlrerne groups
. .1.

Authority has widc ranging ancl irnportarrt lurrctioris inclucling tlrc potcntially
ial sibility of idcntifying countics that rccluirc toicntcr in

exp on of natural resources within thc countics. iAs suclr

srorls requi red/necessary

1A(;T . EMPOWER . ADVANCE

t"'[lryt{psffifis as

an appeal fi'amework
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c Bill ip on Collection of Royaltics and Fccs.
l

I

I

a revie[r,, ol'the forrnulae to a 50: 50 ratio lor the reason that the host counties play sigrrificant

ntain thc natural rcsourccs and should cnjoy thc bcnefits of thc

arc cstablishcd unclcr Scc 28 of the Bill with powcrs, among

ty Governnrent prior to entering into a county benefit sharing

are

that t

se

lly important for clevolved governance in natural resource extraction and benefit

membership of thc committees, of five cotnmunity members elected by the people

bi

thc as cnvisagcd in Scction 28 (2) (c ) altlrough a big improvcrrcnt tl'orn thc prcvious

ENSUR that social and ethnic ntinorities are representecl in the committees

r vrew the provision in Sec 29 (c) and (1) giving the cornrnittee powers to respectively

of uroncy to be allocatecl to each local community from sums devolved under the Act"
ations to the county government on plojects to be funded using monies which accrue to

t pursllant to this Act" should be rcrnovecl altogether. This is because the furnctions

and allocation rolcs of Mcmbcrs ol'Courrty Asscrnblics and also ran countcr to thc

Cou Benefit Sharing Forums as envisagccl in thc law

ing he linancial provisious on the proposcd law

of National Wcalth Sovcrcignty Fund and National

tlris law with a vicw of including a sustainability

the conrnlon good of tomorrow and the future

N resources do get depletecl arrd it is only critical to reconsider this anomaly with the law.

is scction can givc gniclancc in cncouragirrg corporate social rcsponsibility prograrns of'

lbr the

rS the affected areas, and encoltrage conrpensations into community initiatives for conrmon

ld be where mass technology transf'er initiatives would be suggested as some of the

els by the investors

Womcn sUPrcsidcnt Indigcnous Womett Clouncil
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The Northeostern Conservoncies
Associotion (lteca)
P.O. Box 1774-701OO, Gorisso, Kenyo
lnfo@neco.or.ke / r,rnrvw.neco.or.ke

E coilsERvAllclf 5 ASsoclaTloH

JOROGItr,S.

C
P x 4I842-00r00,

of the National Assembly

oBI, KENYA.

30th st2023
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rth Eastcrn Conservancics Association (NBCA)

ON THE NAT }-IT
SEN TE BI

e, the North Eastcrn Conservancies Association (NECA), having reviewcd the Natural
esources (Benefit Sharing) Bill (Senate Bills No. 6 of 2022), hereby subr-nit our proposals and

k

prirnaryairn is to ensure that the provisions of the billguarantee eqtritable distribution of
ral rcsourccs, cspccially for comtnunity landowncrs.

Exclusion of Wildlife from the Bill:
ildlifc is an integral componcnt of our natural hcritagc. It should not be categorizcd as an

extractive natural l'esource." As sr-rch, we propose that wildlife be excltrded fronl the bill's
srons

. Factor in Conservation Costs:
t is paramount to factor in thc cost of wildlifc conservation when dctcrrnining the benefit-sharing

ratio for wildlife resourccs. This will providc a rlore accuratc rcprcsentation of the financial
challcnges and cornmitrnents faccd by stakeholdcrs involvcd in conscrvation efforts. Espccially
cornmunity conscrvation.

3. Considcration of Land Ownership:
The bill should give cxplicit consideration to land ownersltip, notably the distinction betrveen

national parks, reservcs, private, and cornmunity conservancies. The beneflts accrued fi'om these

areas should be apportioned in line with ownership and tlie contributions rnade by respective

stakeholders.

0 i 5il ?fi;i3
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The Northeqstern Consgrvqncles
Assoclqtlon (tgca)
P.O. Box 1774-7O1OO, Gorisso, Kenyo
lnfo6lneco.or,ke / lrnrw.neco.or.kec a3aoctarloll

S

76 of the WCMA:
76 of Wildlife Conservation and Management Act (WCMA) provides vital incentives

We strongly advocate for its retention as it is essential for incentivizing
conservation efforts.

the Community Lands Act 2016:
be reconciled and aligned with the provisions of the Community Lands Act of
that community rights and interests are adequately protected and championed.

Participation in Decision-Making:
of ownership and responsibility, local communities should be actively involved

processes regarding the exploitation and management of natural resources

Impact Assessments:
of natural resources should be preceded by comprehensive Environmental

(EIA) to ensure that activities are sustainable and will not lead to ineversible
degradation.

t:
ofthe revenues generated from natural resource exploitation should be reinvested in

conservation and community development projects to ensure sustainability and

welfare.

we believe that these proposals will promote the equitable and sustainable
natural resources benefits, especially for community landowners. We appreciate the

provide input and look forward to a bill that genuinely safeguards the interests of all

Sheikh
North Eastern Conservancies Association (NECA)
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Pastoralists Altiance
for Resilience and
Adaptation Across
Nations
Building ond strengthening resilient, tronsformotionol
portnershlps ond sociol movements

i

l

lV/emorandum to the National Assembly
,tlr"ntal committee of Environment, Forestry

Mining on The Natural Resources (Benefit
Shafing) Bill 2022 by

ndsitience and Ada

i

l

offl

(PARAAN)

ce PhysicalAddress: - Kimathi Road
KIO PLAZA
2nd Floor - Room No. 207
P.O.Box 94-100400,
Nanyuki town, Laikipia County

Pastoralists Alliance for
ptation Across Nations
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n Mr. Liban Golicha
Membership Coordinator - PARAAN
Cell phone: - +254 725 016 982
Email: - libanqolicha@vahoo.com
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1 BACKGROUND INFORMATION

!ntroduction1

{

behalf of member organizations of Pastoralists Alliance for Resilience and Adaptation

Nations (PARAAN), I wish to thank Hon. Sen. Danson Mungatana for sponsoring this

bill that seek to provide a legislative framework for establishment and enforcement of a
of benefit sharing in natural resources exploitation amongst the concerned parties of

ross

enacted as a law, thls legislation will open a new chapter in the history of this country and

e nation, the chapter of advantage to custodians of natural resources and respects to basic

of indigenous peoples as enshrined in Constitution of Kenya 2010, United Nations

clarations on the Rights of lndigenous Peoples (2OO7), the African Convention on the

conservation of nature and natural resources (1968), the Africa Union Agenda of 2063 and the

ILO convention 169 (1989) among other such national and international legal instruments.

This memorandum which seeks to add a voice to settling of the protracted conflicts among

investors/state and custodians of natural resources against unwarranted exploitations of such

resources, is developed as response to print communication on daily newspaper daled 22"d

August 2023'from National Assembly inviting the public and stakeholders for participation in

formulation of The Natural Resources (Benefit Sharing) Bill (Senate Bills No. 6 of 2022).

Taking this advantage as provided for in Article 118(1)(b) of Constitution of Kenya, the leaders

of various indigenous communities under the burner of PARAAN converged on Friday 1"t

September 2023 in Nanyuki and developed this memorandum for consideration by the relevant

committee of national assembly. The alliance membership comprises thirty-one (31) indigenous

people organizations drawn from across eight (B) counties as detailed in the Annexl of this

memorandum.

Further, it's important to note that, PARAAN is a social justice movement with the purpose of

consolidating a collective voice on the inclusion and rights of indigenous peoples to promote

self-action for the mutual benefit and well-being of indigenous peoples and minorities.

The alliance environs protecting and promoting collective rights and resources of indigenous

peoples and minorities for sustainable livelihoods in Kenya and the entire EA Region. ln recent
years, the natural resources of these indigenous communities have come under unprecedented

external pressures that are seriously affecting the unique rights of indigenous peoples and, by

extension, their food and livelihood sovereignty, a situation that make this bill so timely.

2.0. SUMMATION OF THE ISSUES/CONCERNS

Under the current arrangement, we wish to highlight the followings: -

1. Almost all natural resources envisioned under this bill are found in the territories/landscapes

occupied and owned by different indigenous communities collectively.

2
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That due to systemic deep-rooted marginalization's from all successive regimes, the

indigenous communities who are major custodians of the targeted natural resources have

limited access to information including the print communication inviting public for participation

in formulation of this bill.
That, the limited number of days slotted for public participation (22"d Aug. to 4th Sep. 2023) is

insufficient and so is the means of communication used, as print media is not easily

accessed by all communities across the country.

That, the bill is not clear on prior knowledge required of any community to be possibly

affected by the exploitation of any natural resources in question.

That, the bill is still vague regarding the selection processes of community representatives,

that are supposed to sit in the benefit sharing fora of the respective counties. lt is inevitable

that selection processes are conducted in a democratic and informed manner and that the

finally elected community members are rightly approved by the respective governor and are
protected from other interest groups.
That the bill is still vague in how to operationalize the resource exploitation and benefit

sharing administratively. We propose the bill to be accompanied by an explicit by-law that
states clear procedures.
That, some of the natural resources are found in areas that are inhabited by a various

number of indigenous communities of whom some are even more marginalized and less

represented than others.

OUR PRAYERS TO THE THIS RELEVANT HOU SE COMMITTEE

rd to the above, we hereunder briefly make the following prayers to this honorable

rtmental committee as follows: -

1. The concerned authority be compelled to allocate more time for comprehensive public

participation to ensure that the voice of all concerned were heard as required the law.

2. The invitations for public participation in the bill to be made through local radio FMs to

ensure wider audiences and participation.
3. The Title of the Bill to read: -

- The Natural Resources Benefit Sharing Bnl2022.
INSTEAD OF: - The Natural Resources (Benefiting Sharing) Bll2022

4. The benefit sharing rations out of revenues generated by the action of concerned entity

be clearly quantified in the provision of the bill; by indicating what percent of the total

revenue to be given out by affected entity as benefit other concerned parties.

5. The bill to have clear provision for free prior informed consent as provided in the law.

6. The concerned authority in this and any other matter of this nature to be compelled to

observe the rule of law.

7. The billto be accompanied by an explicit by-law that states clear procedures of resource

exploitation and benefit sharing.
8. The concerned authority to look into rightful selection processes for community

representatives (especially in the case of extremely marginalized communities) and into

their protection of the rightfully appointed community members from other interest

groups.

3
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RAAN

thi honorable departmental committee grants any other favorable remedy as it

and justiciable.eems

to this memorandum, we the leaders of indigenous people organizations

annex of this memo) emphatically believe in what is stated above and hereby request

le departmental committee to consider our above stated prayer and further

as on s as situation allows.

and t letter of the supreme law is explicit in its reference to public and stakeholder

ntn ulation of new laws and we willtherefore stand to resist any attempts from

rters to he contrary against our full participation in formulation of this law, which

us more than any other interest groups.

ks

Organizations

4
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:.P N MEMBER ORGANIZATIONS: -

)RG CONTACT OFCOUNTY
OPERATION

NO.

l1
Laikipia, lsiolo, Samburu
and Marsabit

1 tdig
,dva
MP,

us Movqment for Peace
ment anU Conflict Transformation
-) rRUSh

Mali Ole Kaunga

+254 722 663 090

Dr. Hussein A. lsack

+254721 301 150

lsiolo and Marsabit2 livul Irust

lsiolo3. ,anc

let (

nt, Advocacy and Research
aso

n

N)-
Guyo Adi

+254711 963 593

ndiE Ivlarsabit and lsiolo4 es and lnstitution for
ent (l tD)

Mohamed Dida

+254721 BB1 397

Laikipia, Samburu, lsiolo
and Marsabit

5. Womef

i

I

u Trust Jane Meriwas

+254 722 BB9 973

Grace Lolim

+254727 046 313

lsiolo6 rnder Wptch

Shoba Mohamed Liban

+254 726 844 850

lsiolo7 Wofen for Health & Education

l

lists

Halima A. Racho

+254710 961 194

lsioloB. Link
I

I

Sace

Emily Rosa

+254711 595 100

Laikipia and lsioloI
I'

acesetter[NDP]w Dawn

Laikipia10. Laikipia' Irust Jeniffer Koinante

+254 705 375 288

Monicah Yator

+254 722 597 332

Baringo11 lndi odnen

I

I

ous W and Girls lnitiative

Laikipiardo Girls Empowerment Program Josphine Ndirias

+254 713 634 728

12. [t/u

Margaret Seraiyon

+254 702 624 224

Marsabits lnitiativeist13 P

5
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14. aas Heritage
i

l

ultural Linda Lissah

+254718 156 173

Laikipia

1 5 asa g

l

/omen roup Juliana Rono

+254 720 805 235

Kajiado

Baringo1 6 ndo
etw

lndigenr us Women Empowerment Christine Kandie

+254726017 464

Baringo17 .rdo WelfarelCouncil Wilson Kipkazi

+254 721 549 649

1 8 digt rs Peoplps Climate Change Watch Mohamed Yusuf

+254723O71 576

Garissa

Samburu19 nvtr, rental Jultice Team Samburu Trizah Rono

+3254 724 513 775

lsiolo20 oml
ritial

ity Emp$werment and Development

lcEDl) i

Salad Boru

+254722 915 699

Laikipia21 aikig

ritial

,lorth
(LAN

Coln m unity Conservation

"q)

Bernad Lolasho

+254 743 208644

Baringo22 

ll
afln nd Youth OrganizationNomen f Eunice Lepariyo

+254 722 232 007

Marsabit23 

ll

rr Resealch and Development in
(cRDD)

Hussein Tadicha

+254 721 839 306

24 

ll

Management Organizationesource

)

Ekitela Fredrick Lucas

+254 721 B4B 474

Turkana

Samburu25 larti

l"

rown Peace lnitiativee Home Benjamen Lokor

+254721 813 060

26 iura Women Group Christine Louwai

+254 722 662 798

Marsabit

Laikipia27 c Direct Edward Ramat

+254 726 968 030

lars Nuria Golo Marsabit28 I Womeri Advocacy and Development

6
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1

(

lfirsar {tion 
(MV ,ADO) +254 725 401 221

2e 

ltr''
Well-Be

I
ing lnitiative for All (SWIFA) Gabrella Lorere

+254 700 388 808

Samburu

30 

l["
Pastor,I alist Livelihoods James Orre

+254 704 000 204

Marsabit

31

llJ-'
I ralega

l'
s Organization (LAPO) Manasseh

+254 723 121262

Laikipia

7



-)

\t

(

I

)


