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EXECUTIVE SUMMARY

This report s o culmination of the deliberafions of the Nafional Diclogue
Cormmittee which was established to facilitate diclogue and consensus building
and recormmend appropriate constitutional, legal ond policy reforms on issues of
concern to the people of Kenya.

The rising cost of living, 2022 election outcomes and, allegations of malpractices,
and concerns about policies implemented by the government led to protests and
demonstrations in several counties. The protests caused widespread disruptions
and, in sorme cases, violent confrontations between police and protesters, The first
attempt to address the concerns raised by Kenyans and fo arive at cn amicable
solution was through the formation of o Bi-Parfisan Talks Committee. The
Committee was established through a Joint nofification, Mo, 001 of 2023, dated
19 Mery 2023, from the Speakers of the two Houses of Parliament. The Bi-Partisan
Talks Committee comprised Members of the Majority and Minority sides of both
Houses of Pariament. The Commitiee sought fo build consensus to resolve
identified issues through bi-parfisan engagement. However, the Biparfisan Talks
stalled causing a resumpiion of the protests.

In an effart to address the issues related to the protests and fo find lasting solutions,
the Kenya Kwanza Alionce and the Azimio la Umgja One Kenya Coalition,
through the guidance of their Party Leaders, agreed to form a joint committee
that comprised four members from each side. The majority and mincrity leaders
from fthe NmTiénnl Assembly and the majority leader from the Senate delve info
the ssues. Consequently, the Natfional Dialogue Committee was established
through a resolution adopted by the Mational Assembly and the Senate on
wednesday, 16 August 2023, and Tuesday, 29 August 2023.

The mandate of the Committee was to faciitate dialogue and consensus building
and recommend appropriate constitufional, legal and policy reforms on issues of
concemn to the people of Kenya.
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This report documenis the Statement of lsues as they were negofioted,
consideration of submissions from the public, stakeholders, and experts, as well as
deliberations by the National Diologue Committee on.issues of concemn fo the
people of Kenya. The Report also includes observations and recommendations of
the Committee on the issues identfified for diclogue. The issues os fromed were:

(a) Electoral Justice and Related Matters:

(i Restructuring and reconstitution of the Independent Electoral and

Boundaries Commission {"the |[EBC").
(i} Boundaries delimifafion.
{iii) Audif of the 2022 presidential election,
(b} Cutstanding Constitutional Matters:
{i) Article 43 of the Consiifution, the Cost of Living and related issues.
i} Implementation of the "two-thirds gender rule”.

{li} Governance isues, including promoting nafional unity and

inclusivity in public appointments.
{iv] Adeguate checks and balances.

(c) Fdelity to Political Parfies/Coalitions and the low on multiparhy
democracy:
Preventing interference with political parties/coalitions
(e) Enwrenching Fundsinfo the Consfitution:
(i) The National Government Constituencies Development Fund.
(ii} The National Government Affirmative Action Fund.

(i) The Senate Cversight Fund.

o [_ce;_}__gs._'r_r:!_t:.u_l{;_rjmer}r_ gnd Entrenchment of State Offices:

(i} The office of the Leader of the Official Oppaosition.
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(i} The office of the Prime Cabinet Secretary.

Chopter one of the report sets out the intfroduction to the report. It pravides an
autling of the background and context for the work of the Commiftee, its method
of work, the framework agreement, and the conduct of Public Participation
pursuant to Articlke 10 of the Constitufion.

The Committee received 258 written Memoranda from members of the public
and other stakeholders. The Committee also received cral submissions from &0
stakeholders, with 704 persons drown from the stakeholders attending the public
hearng session by the Committes. In underiaking its mandate, the Committee
received views from experts, members of the public, the business community, civil
society, religious groups, political parties, and county govemments, Persons living
with  disability, youth, women, marginalised communifies, civil society
organisations, as well as representatives of workers and employers.

Chapters two to six of the report deal with each of the Framed lssues, setfing out
o summary of submissions made during stakeheclder engogements as well as
memaoranda received. The observations and recommendations of the Natfional

Diglogue Committee on each issue are also presented.

Chapter two deals with the issue of Electoral Justice and Related Matters
including restruciuring and reconstifution of the Independent Electoral and
Boundaries Commission ("the IEBC"), boundaries delimitafion and audit of the

20272 presidential election as well as other related matters.

Chapter three sets out the Commilfee's considerafion of Quistanding
Conslitutional Matters. They include implementation of Arficle 43 of the
Constitution: the Cost of Living and related issues, Implementation of fhe “two-
thirds gender rule”, govemance issues |promaoting national unity and inclusivity in
public appointments), as well as adequate checks and balances and related
matters.
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Chapter four is on Fidelity to Political Parties/Coalitions and the law on multiparty

democracy.

Chapter five presents the Committee's deliberations on Enfrenching of the
Mational Government Constitvencies Development Fund, the National
Government Affirmatlive Action Fund aond fhe Senate Oversight Fund in the

Constitution.

Chapter six deals with the Establishment and Enfrenchment of the office of the
Leader of the Official Opposition and the office of the Prime Cabinet Secretary.

Chapter seven is on the Committee’s considerafion of other issues that arose from
the public parficipation that fell outside the Framed issues.

Chopter eight sets cut the Committes Recommendations based on the Thematic
Areqs identified by the Committee as well os proposals from the public

parficipation that fell outside the framed issues.
Some of the salient recommendations include—

(o) Restructuring and Reconsfitution of the IEBC- fhe Commitiee
recommended the reconstitufion of the IEBC Selection Panel
comprising nine members,

(b] Boundaries Delimitation- the Committee recommended the infervals
within which the review of boundaries may be done with the resclution
of Pariament, investigation of the clagims of marginalisation by the
relevant body and made provision for fast-tracking enaciment of a
legisiative framework for review-of ihe County boundaries as provided -
for under Arficle 188 of the Constitution.

() Audit of the 2022 Presidential Election- the Committee recommended
the appeointment of a panel of experts who would evaluate the 2022
electoral process and a mechanism for evaluating future elections.

{d}-Outstanding - Constitutional-Matters-the Commiltes made several
recommendations which cenfered on providing relief fo Kenyans with
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regard to the cost of living, rafionalising government expenditure,
reviewing the nationdl tax policy, developing nafional policies to
enhance agricultural production and local monufachuring while
reducing overdependence on imports, expanding the scope of social
profection. and supporting deveiution.

(2] Implementation of the “Two-Thirds Gender Principle”- the Committee
took cognisance of the work of the Mulii-Sectoral Working Group on
the Realisation of the Two-Thirds Gender Principle under the Ministry of
Public Service, Gender and Affirmative Action and recornmended two
options for its consideration.

(f] Governance issues, including promoting national unity and inclusivity
in public appeointments- the Commitfee recommended legislative
interventions to guide the process of impeachment of Governors and
providing retirerment benefits to Auditor Generals.

|g) Adequate Checks and Balances- the Committes recommended-

fi complionce with court orders by state and public officers,
maintenance of a register of persons convicted of coruption and
other economic crimes, and adherence o statutory fimelines in the
making of regulations necessary for the operafionalisation of
legislation; and

(i} harmonising bicameral relations between the Houses of Parliament
as infegral to advancing the constitutional principle of separation
of powers.

{h) Fidelity to Political Parties/ Codlitions and the law on mulfiparty
democracy- The Commiftee recommended the review of the
frarmework for election dispute resolution to align and confer the role
of setflement of electoral disputes to the Polifical Parfies Dispute

Tribunal.
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{i] Enfrenching Funds into the Constitution- the Committee recommended
the establshment ond enfrenchment of the NG-COF, NG-AAF and
Senate Oversight Fund in the Consfitution. In addition, the Commitiee
recommended the establishment of the Ward Development Fund by
stafute in accordance with Article 207 (4) (b) of the Constitution.

li) Establishment and Entrenchment of State Offices- the Committee
recommended the establishment and enfrenchment of the Office of
the Leader of the Official Opposition in the Constitufion in recognition
of the value and legitimacy of opposition parties as part of a country’s
polifical systerm. In addition, the Commiftee recommended fhe
establishment and enfrenchment of the Office of the Prime Minister in
the Consfitution as a means of improving governance and
coordinafion of functions of the executive arm of government.

(k] ‘Other issves'- The Commifttee recommended where appropriate for
legal, administrafive, and peolicy Interventions by the relevant
govermnment agency or institution,

Annexed to the report are the following legislative instruments giving effect to the
committes recommendations—

{a) The Constitution of Kenya [Amendment) Bill, 2023.

(b) The Independent Hectordl and Boundaries Commission [Amendment)
Bill, 2023.

(¢} The Blections [Amendment) Bill, 2023.

(d) Tne EBleciion Offences {Amendment) Bili, 2023,

(e} The Ethics and Anti-Comuption Commission [Amendment) Bill, 2023.

(f] The Statutory Instruments [Amendment) Bill, 2023.

(g) The Political Parties (Amendment] Bill, 2023,

(h) The National Government Coordination (Amendment) Bill, 2023.

(i} The leader of Oppaosition Bill, 2023 = = s ey
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The Committee alse recommends that all the legisiotive instruments above be
infroduced for consideration in Pariament within thirty days of the adoption of this

report,
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PREFACE

On Wednesday, 164™ August 2023, and Tuesday, 29" August 2023, the National
Assembly and the Senate, respectively, approved a Motion that established the
Natfional Diclogue Committee for negaofiations on issues of concem fo the people
of Kenyo. The manﬂmte_c:-f the Committee, as stated in the Metion, was fo
focilitate didlogue and consensus building and recommend appropriate
constitutionat, legal and policy reforms on issues of concemn to the people of
Kenya. The issues for consideration were framed by the National Diclogue
Committee in line with the Constitution and relevant legislation whilst respecting

the funclional and institufional integrity of state organs.

-In undertaking this moandate, the Commiftee received views from experis,
members of the public, the business community, civil saciety, religious groups,
polfical parties, and county governments.

The membership of the Commiftee was as follows:
Kenya Kwanza Alliance Azimio Codlition
Hon. Kimani lchung'wah, MGH, MP  H. E. Stephen Kalonzo Musyoka, EGH, 5C,
H. E. Hon. Cecily Mbarire, MGH. Hon. Opiyvo Wandayi, MGH, MP.
Sen, Aaron Cheruiyot, MGH, MP, Hon. Eugene Wamalwa, EGH.
Hon. Hassan Omar Hassan. Hon. Aming Mnyazi, MP.
Hon. Cathering Wambiliongao. WP, Sen, Okong'o Mogeni, ST MP.

The Technical Teams supporting the Committee comprised:

Kenya Kwanza Alliance Azimio Coalition
Dr. Muthomi Thiankalu Haon. Jeremiah Kioni
— D, Linda MUsUmba Frof, Adams Oioo -
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Dr. Duncan Ojwaong Abubakar Zein Abubakar

Nick Bikefi, Lynn Ngugi.

Following its establishment, the Parfies of the Dialogue Committee formulated
and presented various Issues for discussion and resolution. At a meeting held on
Wednesday, 30th August 2023, the Committee adopted a Framework Agreement
to guide the bi-partisan talks on five thematic areas that were agreed Upon
based on the Memoranda presented by the Parfies. The Commitiee also
considered and adopted its rules of procedure and o work plan, idenfified
stakeholders for engagement with the Committee and prepared d framework for

public hearings.
The Commiftee pricritised the following lssues for diclogue—
(a) Electoral Justice and Related Matters:

(i} Restructuring and reconstitution of the Independent Electoral and
Boundaries Commission ["the [EBC™).

i) Boundaries delimitation; and

(iii) Audit of the 2022 presidenticl elechion.

(b) Outstanding Constitutional Matters:

(i) Arficle 43 of the Constitufion, the Caost of Living and related ssues;

fii} Implementation of the "two-thirds gender rule”;

fii} Governance issues, including promoting national unity and
inclusivity in public appointments; and

{iv) Adeguate checks and balances.

[c) Fidelity to Political Parties/Cocliions and the low on multiparty

dermocracy:

fi] Praventing interference with political parties/coalitions
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(d) Entrenching Funds Info the Constitution:

(i} The National Government Constifuencies Development Fund;
(i} The Nafional Government Affirmative Action Fund; and
(ili) The Senate Oversight Fund.

[e]) Establishment and Enfrenchment of State Offices:

(i) The office of the Leader of the Official Opposition; and
(i} The cffice of the Prime Cabinet Secretary,

In fulflment of its mandate and pursuant fo Article 10 of the Constitution, the
Committee invited the public, through adverts in two local dailies on Friday, 1+
September 2023, to submit their views on the five (&) issues as framed by the
Mational Diglogue Commitiee.

The Committee held public hearings from 22nd September to 3 October 2023. By
the close of the stokeholder engagements period, the Committee had received
twao hundred and fifty-eight {258) written Memoranda from members of the puﬁiic
and ofther stakeholders. The Committee also received oral submissions from sixty
{60} stakeholders, ond seven hundred and four (704) persons drawn from fthe
stokeholders appeared before the Committee.

The Committee thereafter proceeded for a working refreat, which provided the
opportunity to consider the submissions of the public and stakeholders and
negofiate on the Isues. The Committee also engaged relevant ministries:
MNational Treasury, Ministry of Energy and Pefroleum, State Department for Housing
and Economics, and experts on Articls 43 provisions, cost of living, and related
issues. After that, the Committee refreated for report writing. The Report of the
Committee contains o number of recommendations based on the thematic
areas identified by the Commitiee as well as other issues of concern fo Kenyans
as submitted by the stakeholders. The Report further includes draft legisiative
___instruments for consideration and adaption by Pariament.
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CHAPTER ONE: INTRODUCTION
Background and Context

1 Blectoral cycles in Kenya have been riddled with conflicts and protests since
the reintroduction of multiparty politics in 1992, save for the 2002 elections.
Following the general elections of August 2022, coupled with the high cost of
living, protests erupted in March 2023 that caused widespread disruption and,
in some cases, violent confronfations between police and protesters, which
resulted in deaths ond loss of properfy. Regrettably, the Kenyan citizens bore
the effect of the adverse outcomes of these events.

2 The first attempt to address the demonds of the profestors ond amive ot an
amicable solution was through o Bi-Partisan Talks Committes which was
established through a Joint notification, No. 001 of 2023, dated 19" May 2023
from the Speckers of the two Houses of Pardiament. The Bi-Partisan Commitiee
comprised Members of the Majorty and Minorty sides of both Houses of
Parliament. The Committee sought to build consensus to resoive identified
issues through a bi-partisan engagement, However, the Bipartisaon Talks stalled,
and the protests resumed.

3 Determined to resolve issues of concern fo the people. the Kenya Kwanza
Allionce and the Azimio la Umojo One Kenya Codlition, through the guidance
of their principals, agreed to form a joint commitiee that comprised four
members from each side to delve info the issues.

4 On Wednesday, 16" August 2023, and Tuesday, 29" August 2023, the National
Assembly and the Senate, respectively, by Resolution [Annex 1] established
the National Diclogue Commiftee. The Resolution stated as follows—

AWARE THAT Arficle 1 (1) of the Constitution provides that all sovereign
power belongs to the people of Kenya and shall be exercised only in
gecordance with the Constitulion;

FURTHER AWARE that Arficle | (2] of the Consfifution provides thot the
people of Kenyo may exercise their sovereign power either directly
or through their democrafically elecied representatives;
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CONSCIOUS that Article 10 of the Constifution espouses the nafional
values and principles of governance, which include the rule of law,
democrocy and parficipofion of the pecple;

FurtHEr Conscious thot Arlicle 94 of the Constfitufion provides that
Parliament monifests the diversity of the nation, represents the will of
the people, and exercises their sovereignty;

RecoGNisING thot there is a need to embrace consultation. diclogue
and censensus building as o way of resolving issues of concem fo the
people of Kenya:

CoaGNizant that despite the constitutional and legal reforms on the
electoral processes and the electoral lows, offer every election
cycle, there has been mistrust of electoral outcomes, leaving the
counfry divided;

FurTHER COGNIZANT that efforts to enhance constitutionalism, the rule of
low and respect for human rights need fo be promoted:

Aware that there have been previous calls and atfempts at building
consensus on issues of concem to the people of Kenya through bi-
partisan engagements in Pariament;

AppPrECIATING the need fo esfablish an inclusive forum for dialogue.,
consultofion and consensus bullding in seeking to promote the
peace, stability and prosperity of the country:

ACKNOWLEDGING THAT the Majority Party in Pariament and the Minority
Farty in Pariaoment have ogreed to embrace dialogue fthrough the
establishment of a Natfional Dialogue Committee fo recommend a
way forward on issues of concern to the people of Kenya;

Now, THEREFORE, the Houses of Pariarment RESOLVE AS FOLLOWS: -

1. THAT the two Houses of Pariaoment estabiish o Nafional Diclogue
Committee consisting of ten (10 Members to represent the Kenya
Kwanza Allonce ("Kenya Kwanza'). a coalfion constituting the
Majority Party of the Pariament of the Republic of Kenya and Azimio
Lo Umajo.One Kenya Coalifion Porty ("Azimio”), a caadlifion forming
the Minority Party of the Pariament of the Republic of Kenya;

2. THAT ecch Codlifion shall gppoint five (5] Members fo fhe National
Dialogue Committee;

3. THAT the membership of the Nafional Diclogue Commitfee shall be
drawn from Pariament and outside Porfiament;

4. THAT the Nafional Diglogue Committes shall comprise the

“following Members fo represent Kenyvo Kwonzo:
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1] Hon. Kimani lchung 'woh (Delegation Leader);

2) Gov. Cecily Mbarire (Deputy Delegation Leader);
3) Hon. Sen. Aaron Cheruiyot;

4) Hon. Omar Hassan Omar, and

5) Hon. Catherine Wambilianga.

5. THAT the Nagtional Diclogue Commiftee shall comprise the
fallowing Members to represent AZimio;

1) H. E. Stephen Kolonzo Musyoka (Delegation Leader),
2} Hen. Opive Wandayi (Deputy Delegation Leader]:
3} Hon. Amina Mnyazi;

4) Hon. Eugene Warmnalwa, and

5) Hor. Sen. Ckong'o Mogeni.

é. THAT the mandate of the Nofional Dialogue Committee shall be fo
facilitate diglogue and consensus building and recommend
appropriate constitutional. legal and policy reforms on issues of
concern fo the people of Kenya, ta be framed by the National
Dialogue Committee, in line with the Canstitution and the laws of the
Republic of Kenya and respecting the funclional and institufional
integrity of state organs, :

THE HOUSES OF PARLIAMENT WOTE: -

7. THAT the Technical Teams representing Kenya Kwanza and Azimio
shall support the Notional Dialogue Commiftee.

8. THAT the Technical Team representing Kenyo Kwanza shall
comprise the following persons:

I] Dr. Muthomi Thiankolu;

2] Or. Linda Musumba;

3) Dr. Duncan Ojwang; and
4] Nick Biketi.

9. THAT the Technical Team representing Azimio shall comprise the
following persons:

1} Hon. teremiah Kioni;

2] Prof. Adams Cloo;

3] Abubakar Zein Abubakar; and
4) Lynn Nagugi.
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10. THAT further. the Nafional Dialogue Committee shall be assisted
by two (2] Officers designated as Communicafion Secretaries. one
(1) of whom shall be appointed by the Leader of Majority Party and
the other by the Leader of Minarity Party.

THE HOUSES OF PARUAMENT FURTHER RESOLVE: -

11. THAT the National Dialogue Committee shall formulate and adopt
a Framework Agreement to guide the bi-partisan talks,

12. THAT the National Diglogue Committee shall report to the
Leadership of Kenya Kwanza and Azimio Coalifions within sixfy (60
days and, affer that, submit ifs report to Pariament,

13. THAT in the execufion of its mandate, the Natfional Dialogue
Committee may invite, engage with and consider submissions from
stakeholders, collate views from the public and engage experts,
professionals and other technical resource persons as necessary.

T4. THAT the National Dialogue Committee shall defermine ifs own
rules of procedure,

15. THAT the Speakers and Clerks of both Houses of Parioment shall
provide secretariat and any other necessary support to facilitate the
work of the National Diclogue Commifiee.

5 The mandate of the Committee was fo facilitate dialogue and consensus
building and recommend oppropriate constitutional, legal and policy reforms
on issues of concem to the people of Kenya as framed by the Committes in
ling with the Constitution and the laws of Kenya and respecting the functional
and institutional integrity of state organs. The Committee was gazetted vide
Gazette Mofice No. 207 dated 15 September 2023 [Annex 2.

& As per the Resolution, the Committee was granted sixty (60) days to report 1o
the Leadership of Kenya Kwanza Alliance and Azimio la Umeja One Kenya
Coaiifion, ond ihereafier, io submit iis repori fo Parigmeni, However, due to
the magnitude of the assignment and the need fo engage as many
stakeholders as reasonably possible, the Committee sought an extension of its
tenure, On Tuesday, 17th October 2023 and Wednesday, 18th October 2023,
the Nafional Assembly and the Senate rescived to extend the mandate of the

— Mational Diglogue Committee by a further thidy {30) days [Annex 3},

Consequently, the Commitfee was required to submit its report to the
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Leadership of the Kenya Kwanza Aliance and Azimio lg Umoja One Kenyo
Coalition on or before 246th November 2023,

Method of Work
Framework Agreement

7 The Parties to the National Diclogue formulated and presented specific issues
for dliscussion and resolution by the Cormnmittee. The specific matters were
considered and harmonised info o Staterment of Issues, which formed the
agenda of the Dialogue.

8 The Committee, during its sitfing held on Wednesday, 30th August 2023,
formulated and adopted ¢ Framewaork Agreement {Annex 4) to guide the

Diclogue,
Statement of Issues

? The Committee framed and prioritised fthe following Issues (Annex 5) for

negofiation and diclogue—
|{a) Electoral Justice and Related Matters:

[i} Restructuring and reconstitution of the Independent Bectoral and
Boundaries Commission {“the IEBC").
(i} Boundaries delimitation.

fiii} Audit of the 2022 presidential election.
(b) Cutstanding Constitutional Matters:

{i] Article 43 of the Constitution, the Cost of Living and relatea issues.

(i} Implementation of the “two-thirds gender rule”.

i) Governance Bsues, including promoting nafional unity and
inclusivity in public appointments.

(iv) Adequate checks and balances.
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(c) Fdelity to Political Parties/Coalitions and the law on mulliparty
democracy:

(i) Prevénting inferference with polifical parties/coalifions
(d) Enfrenching Funds into the Censtifution:

(i) The National Government Constifuencies Development Fund.
(i} The Natfional Govemment Affirmative Action Fund.
(i) The Senate Oversight Fund.

(e} Establshment and Entrenchment of State Offices:

(i) The office of the Leader of the Official Oppaosition.
(iij The office of the Prime Cabinet Secrefary.

Interim measures

10 In accordance with section 35(b) of the Framewaork Agreement that provides
for the identification and processing of interim measures, the Azimio la Umoja

Cne Kenya Coalition fabled the following Interim Measures for consideration—

{a) Commiiment to observe the Consfitufion of Kenya and restore civil
liberfies in accordance with the Constitution of Kenya,

{2} The publication by the relevant authorities and concemed parties of
particulars of persons who have been arrested, detcined. facing
prasecutions, injured, kiled and reported to be missing.

(e)] The waiving of all medical and other charges of those who suffered
during the exercising of their democratic and constifutional rights.

(d) To consider esml::ﬂishihg a credible mechanism fo investi'g:r:ﬂe the
violence oand wviolafion of rghts before, durnng and affer
demonstrations.

() To consider compensation and other remedial measures for those who

suffered during the demonsiration in line with the recommendation of

the mechanism refered o in {d).
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(f} Lowering the cost of living by interim reduction of cost of essenticl items.

(q) Preservation of ‘}he |EBC 2022 Presidential records and retums, including
the election servers.

(h) Suspension of the IEBC replacement of commissioners’ 3election
process.

(i} To address the limitation of rights of the Azimio Codlition in Parligment
through administrafive actions, including the right fo choose its officials
in parliament and assign members fo pardiamentary committees and
parliagmentary functions and activities.

(i} Cessation of invasion of Azimio Coalition Parties, principally the Jubilee
Party, including to address the violations of the rights of Jubilee/Azimio,
such as the obsfruction of recording the resoluficns of the Jubiee
Mational Delegates Congress.

(k) The confinued withhalding of Azimio's share from the Polifical Parties
Fund must come fo an end. The Codlifion demanded full compliance
with the Political Porfies Fund ond the allocation of shares in
accordance with the law.

{l) To terminate all politically mofivated prosecutions and other lllegal
acfions directed af all Kenyans during the exercise of rights under the
Constifution of Kenya.

{r) Te operationalise the Public Benefit Organisations (PRO) Act of 2013,
[ni) To stop haorassment of leaders of the coaglifion, perseons and regions
perceived to support Azimio Lo Umoja — One Kenya Codalition Party,
(o) Tarestore the rights and privileges enjoyed by Coalifion leaders by law,

including the provision of security,

Public Participation and Call for Memoranda

11 In fuifilrent of its mandate and pursuant to Article 10 of the Constitution, the
Commitfee nofified and invited the public, through an advert in two local
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dailies on Friday, 1 September 2023 (Annex &), to submit their views on the
Statement of Issues for negetiation by the Nafional Diglogue Commitiee.

12 The Committee held stakeholder engagements from 22rd Sepiember fo 3
October 2023, By the close of the stakeholder engagement pericd, the
Committee had received 258 written Memaranda from members of the public
and other stakeholders. The list of stakehoiders who submitted memoranda is
annexed to this repori (Annex 7)., The Committee also received oral
submissions from &0 stakeholders, with 704 persons drown from the stakeholders
appearing before the Committee [Annex 8],

13 The Committee received representations from an inclusive group of Kenyans
draown from diverse bockgrounds, including Pemsons living with disability, youth,
women, marginalised communities, civil society organisations, represeniatives
of workers and employers, and public and private sector experts. The
subrnissions were from individual cifizens, institutions and groups based on their
common inferests and experiences. Detailed memoranda and submissions
made during stakeholder engagernents are attached to this report as Volume
1.

14 At its sitfings held on 120 and 23« October 2023, the Committee resclved 1o
engage experts, professionals and other fechnical resource persons on the
sub-issues of - the cost of living ond related issues, implementation of the “wo-
thirds gender principla”, establishment and entrenchment of state offices in
the Consfitufion, and fidelity to political parties! coalitions and the law on
multiparty democracy. The engagements were infended to guide the
Committee adequately to deliberate on these critical and complex matters
and come up with recommendations on how to address them in the short,
medium and long term. The list of stakeholders invited for further consuliations
is annexed to this Report as Annex 7.
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Meetings of the Committee

15 The Committee held forty-two meetings during which it forrmulated and
adopted the Framework Agreement and Statement of Issues, considered
memoranda, held siakeholder engagements, negotioted on the lssues, and
prepared its report and legislative proposals,

16 This report presents the views of the public ond stakeholders, as well cs
observations and recammendations of the Commiftee, including legisiative
proposals for further action.
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CHAPTER TWO: ELECTORAL JUSTICE AND RELATED MATTERS

17 Kenya's democracy hos made enormous progress since the reinfroduction
of mulfiparty democracy in 1992, The key achievements of the second
liberation movement were legal and constitutional refarms, the highlight of
which was the promulgation of the 2010 Constitution (“the Constitution™).

18 However, four interrelated challenges haove remained infractable. The first
relates to disputed (presidential} electoral outcomes. Secondly, candidates
for elective office have fended to rely on ethnic identity rather than
ideclogy as the primary basis of political mobilisafion. Thirdly, the couniry
has experienced violence (sometimes th' ethnic identity dimensions} in all
but one election cycle since the reintroduction of multiparty democracy in
1992, Lastly, the electoral monagement body (ie. the Independent
Electoral and Boundaries Commission] has not enjoyed universal
confidence in the conduct and manogement of presidential elections.

19 The challenges clluded fo in the preceding paragraph, among others,
provide the factual background and context in which electoral justice and

related maotters became one of the cgenda items for NADCO.
Restructuring and Reconstitution of the IEBC
Background and Context

20 The Independent Electoral and Boundaries Commission [IEBC| is established
pursuant to Arhicle 88 (1) of the Constitution. Article 88 [4) stipulates that the
mandate of the Commission entails conducting ond supervising referenda
and elections to any elective body or office established by the Constitution
or an Act of Parioment. .

21 Arficle 250 further provides for the compasition of the Commission. [t stotes
the Commission shall consist of ot least three, but not more than nine,
members.

22 Section 6 of the Independent Electoral Boundaries Commission Act provides

for gudiifications for appeointment os chairperson or member of fhe

Comrnission. Section & {1} states that the chairperson of the Commission
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shall be a person who is qualified fo hold the office of judge of the Supreme
Court under the Consfituhion.

23 Section & (2) states thaf a person is qualified for appoinfment as a member
of the Commission if the candidate is o Kenwan cifizen with a university
degree and proven relevant experience in  electoral matters,
management, finance, govemnance, public administration, and law.

24 Section 7 (1) stipulotes the tenure of the Commission. It states that the
members of the Commission shall be appointed for a single ferm of six years
and shall not be eligible for re-oppointment.

25 At the time of the establishment of the Natfional Dialegue Committee, the
offices of chaiperson and members of the commission were vacant as the
tenure of the chairperson and twe ofher commissioners had ended in
Jonuary 2023 fhwee other commissioners had resigned whie one
commissioher was removed from Office pursuant to Arficle 251 of the
Constitution. The . vacancies ot the Commission hod offected the
implementation of several activiies of the Commission, including by-
elections, boundary delimitation, and considerafion of several policy
documents,

24 Whereds there was o consensus on fhe urgent need fo have a functional
electoral body, dellberations on the structure and reconstitution of the IEBC
brought forth o number of issues, including how to fill the vacancies in the
offices and overcll review of the consfifutional, legal, policy ond

administrative framework that governs the electoral process.
Summary of Submissions by the Public

27 The public, through memoranda, made proposals on restructuring and
reconstifution of the Independent Electoral and Boundaries Commission.
These included—

(i} dppoint commissioners using the Inter-Parties Fadiomentary
Group (IPPG) formula;
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li} prompt recruitment and appeointment of members of the
Commission using the expert model recommended by the
Kiiegler Commission;

{ii] in the interim period. before the IEBC is duly constituled. o
Commission showld be put in ploce a5 O represenfotive
cammission nominated by the twoe political sides. with the
chairperson being appointed by the Judicial Service Commission
and dpproved by the Joint Committee nominated by the
leadership of the two coalifions;

(iv] amend the Elections Act to estabiish o people-centered
Elections Council. The Councll shall consist of two eminent
individuals meeting constitutional reguirements for electing
Commissioners, nominated by ecch county assembly 1o fthe
Council. The ¥4 Council members shall select seven to nine
members fo form fthe Hectich Commission. Each coundcil
meamber shall present a list of seven potential commissioners, with
the most popular six selected. An additional one to three
members shall be included to meet the two-thirds gender rule.
The members shall elect the Commission’s chair and deputy;

{v] Political parties and the Executive should not be allowed to
portficipate in the appointment of IEBC commissioners;

{vil the IEBC 3election Panel proceeds with picking new
Commissioners;

{vil] amend the independent Electoral ond Boundarias Commission
Act to provide for an acceptable selection process:

{viii) stagger appointment of Commissioners. such that ne more
than one-third should refire at the same time;

{ix) appointment of new commissioners should be undertaken at
least two years before a generdl election;

(x] set up a system thiat can guarantee resulls regardiass of the IEBC

Chair ond Members;
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(xi} enact Elections cyber security laws;
{xi] enact o clear standard of evidence to invaiidate an election;
Ixiil) The Kenya Diaspora should have o commissioner who deals

only with dicspora elections for president and related matters.

28 During the stakeholder engagements, several persens and insfitutions made
submissions.

29 Central Organisation of Trade Unions-Kenya [COTU (K]] submitfed thai
elections are crucial events that impact the well-being of all citizens, COTU
() emphasised the importance of elecioral justice, particularly for
vulnerable groups fike workers, women and children. |t was their submission
that the impartiality of the IEBC is vital for free, foir and verifioble elechions.

30 COTU (K] proposed that there should be comprehensive electoral reforms
to address the root causes of electoral injustice and viclence. As such, the
selection of IEBC Commissioners must be above board so that all parfies fo
the elections are not disgruntled befare and after the elections. COTU (K}
also proposed that the IEBC Secretariat must immediately commence civic
education programs to inform cifizens, particularly workers, women, and
children, about their rights, respansibiliies, and the importance of peaceful
participation in electoral processes.

31 The Independent Elecforal and Boundaries Commission (IEBC) Secretariat
was of the view that its curent structure hod delivered successfully on its
mandate. They stoted that they periodically reviewed the siruciure,
systems, and processes of the Commission to address changes in the
internal and external environment, The Commission used the Post-Election
Evaluation [PEE) exercise, which was primanly stakeholderdriven, to
understand what worked in the previcus general elections and what did
not work well and inform the necessary changes. The Commission
systematically used fhe PEE report to inform the development of its sirategic
and operational plans, which were initioted ond opproved by the

Commissioners.
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32 The IEBC Secretariat observed thot the challenges inhibiting restructuring
and recensfitution of IEBC included delayed reconsfitution of the
Commission and the obsence of Commissioners fo drive necessary
changes in its structure, systems, and processes.

33 They proposed that there should be prompt recruitment and appointment
of members of the Commission using the expert model recommended by
the Kriegler Commission as soon as the vacancies arose to ensure seamless
implermentation of their responsibilities os sfipulated in Section 11A {a} of the
IEBC Act,

34 Further, they proposed that the composition of the Commission should be
in accordance with Article 250 (4] of the Consfitution and Section & of the
IEBC Act, 2011,

35 On the constitution of the Commissioners, the IEBC secretariat submitted
that due fo the changes in the environment and the fact that elections
wera technology-driven, the Committee might consider having ot least one
member with technical expertise in the information and communication
technology (ICT} sector. In addifion, the IEBC Secretorat proposed an
additional Commissioner. an advocate gualified to be a High Court Judge,
fo preside over legaolrelated mafters such as the Electoral Code of
Conduct Enforcement Committee and pre-election dispute resolution.

36 On the structure of the Secrefanat, they proposed that the current practice
of hinng and retaining core professional and permanent staff to enhance
institutional memory, os recommended by the Independent Review
Commission (IREC/Kriegler Commission), should be maintained.

37 The Infer-religious Council of Kenya propased that the |IEBC Selection Panel
should proceed with the process of picking new IEBC Commissioners as
envisioned in the Gazetle Notice Mo, 2641 of 2023, |REC further proposed
an amendment of the First Schedule of the IEBC Act, 2011, to expand the
Selection Panel to include one representative each from the two leading

political coalifions in Pariament so as to creafe an excellent working

atmosphere for the Selection Panel.
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38 The National Gender and Equality Commission (NGEC) cbserved that
Paragraphs 1 {1} and (2] of the Frst Schedule of the IEBC Act on the
compaosition of the IEBC commissioners did not include represeniation of
persons with disability. It only considered regional and gender equity. They,
therefore, proposed that the Independent Electoral and Boundaries
Commission Act be amended to include represenfation of Persons with
Disabilities in both the Selection Panel and the Commission.

39 The Kenya Women Parliamentarians Association (KEWOPA) submitted that
the IEBC remains constituted in line with Arficle 88 and Chapter 15 of the
Constitution and the |EBC Act, respectively. They observed that the more
significant challenge in the elections lay in the winner-fake-all system, which
left the losing fist-runner party/codlifion disgruntled. The other challenge
they identfified was the poor management of affirmafive action by IEBC
and the Registrar of Political Parfies.

40 The Nafional Council for Persons with Disabilities (NCPWD), in their
submission, highlighted the matter of inclusivity of Persons with Disability in
the IEBC Commission and its Secretariat. They were of the view that their
inclusion would provide the much-needed voice on disability ssues during
decision-making on electoral procesies.

41 On the issue of the election of candidates with discbilities, the NCPWD
observed that the candidates went through o myriad of challenges as they
sought the electorate’s nod. For Instance, in the 2022 General Elections,
about 584 candidates with disabilities ran for different positions. Seven of
them were successful, NCPWD, therefore, proposed fhat IEBC should
undertake confinuous sensifisation o debunk stereotypes on the ability of
persons with disobility to lead and ensure that the candidates enjoyed o
political environment that was free from viclence, discrimination ond
infimidation,

42 The Political Parfies Ligison Commiltee (PPLC) was of the view that fne
corporate govemance matrix within the |EBC needed to be streamlined, as
cited by the Supreme Court of Kenya during the presidential election
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pefifion of 2022, They noled that there should be clarty of reles and
responsibilities between different players within the IEBC. Further, it was their
opinion that the Secretariot and the Bectoral Commission should work in
harmony with the Commission providing the policies and oversight to the
Secretariaf. At the same fime, the Secretariat would implement the policies
and answers to the Commission. It was the submission of the PPLC that the
critical functions of an election should be handled by the permanent and
pensionable employees of the [EBC to ensure accountakbility.

43 On the number of Commissioners, the PPLC proposed thal the number
should be maintained at nine (F) to be appointed by dll fully registered
political parties under the umbrella of the PPLC since resfricting this role fo
pariomentary porties would defeat the very principle of inclusivity, as
elections fock place both at national and county levels,

44 PPLC also proposed that for inclusivity, the formula fo appoint the |EBC
Selection Panel 1o be used o appeint Commissionsars such that instead of
the bodies appointing a panellist, they would appoint a commissionher, with
those fhat hod two slots being required fo appoint commissioners of
opposite genders, In addition, they proposed that the slots allocated o
PPLC be increased to fwo.

45 To enhance cenfidence In election results, the PPLC submitted that
tobulation, transmission and announcement of results should leave no
doubt as to who the winner or loser of an electoral contfest is. Thus, the
election must be transparent and verifiable. PPLC further proposed that
results announced ot the poling stations should be sconned and sent
simulianeously to ol poricipafing political porfies. occredited media
houses, a public portal and the tallving centres ot the naotional
constituency and county levels for all six electicns.

45 The Sabaot Community cbserved that the IEBC played a vital role in
ansuring fair and transparent elections, a comerstone of any democratic

society. They further noted that it was imperative to perodically assess and

reform IEBC o maintain its effectiveness and public trust. They proposed the
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reconstitution and restructuring of IEBC fo enhance its efficiency,
independence and credikiity, including establishing an independent
panel for selecting IEBC Commissioners, They also proposed strengthening
aversight over the Commission by establishing an oversight commitiee
comprising representatives from various sectors [civil society, academia,
and the Judiciary] fo monitor IEBC activities to ensure transparency and
conduct post-election audits and reports to be made public,

47 On the final cedification of election results, the Sabaot Community noted
that the 2022 Presidentiol election results were conlfroversial, with
commissioners differing over the outcomes. They were of the view fnat the
disagreement pointed fo a challenge in the selection criferia of IEBC.
commissianers who fended fo offiicte themselves with porfies and
presidential candidates. In the interest of the Commission’s independence,
they proposed that polifical parties should not be part of the Selection
Panel for the IEBC commissioners.

48 The Elections Observer Group (ELOG) proposed that a proper legisiotive
infrastructure should be put in place fo clearly define fhe role of the
Commission ond the Secrefariot to aveid discord between the
Commissioners and the Secretariat as hod been wilnessed before.

49 On the strueture of IERC, ELOG proposed that the couniry should maintain
o professional model of its Election Management Body [EMB} as curently
established within the confines of Arficle 88 of the Constifution of Keﬁyn.
Further, it was their opinion that the |EBC Selection Panel should be
obligoted to expressly sub'mh‘ six names for the position of member of the
eommission and one name for the chairperson of the commission.

50 Further. to forestall a situation where there were no Commissioners in office.
ELOG propased that the |EBC Act, 2011, should be amended fo provide o
minimum period by which a vacancy for member and chair must be filled.
Further, they colled on the Committee to consider stoggering the

appointment of commissioners.
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51 The Centre for Multiparty Democracy Kenya (CMD -Kenya) cbserved that
IEBC suffers frem a percepfion of lack of independence and a trust deficit.
lo address the perception of a lock of independence, CMD-Kenya
proposed fhe creation of a protected fund for IEBC akin to the Judiciary
Fund. They noted that fimely and predictable funding may enable the
commission fo adequately prepare and execute its mandate, thus
improving public confidence in its processes and public perceptions.

52 To address the trust deficit, CMD- Kenya proposed thot there was a need to
mprove the govemance siructure of IEBC by developing an improved
organisafional stucture fo increase efficiency and accountability that
holds commissioners and staff accountable for results in specific areas of
responsibility loid out in the Elections Operafion Plan, with delegated
authorities to oversee each other at the secretariat level. Further, CMD-
Kenya nofed that there should be clarity on the roles of committess
specified in the Terms of Reference, including division of roles,
responsibilifies, outhority, and accountability between commissioners and
stoff.

53 0On the nomination of Commissioners, CMD-Kenyo proposed that
commissioners be recommended from and represent political parties. The
criterio should be pegaed on the strength of a polifical party based on the
percentage of the national votes gamered in the previous general
elections. Fellow commissioners should elect the Chairpersan. They opined
that the starting point should be with the 2022 General Elections. In their
opinion, the formula had worked well In the nomination of the Commission

- ©i Revenue Allocation Commissioners and could be replicated with IEBC.

54 CMD-Kenya further proposed that [EBRC Commissioners be elected to office
twelve monihs affer elections and should hold office for only one term.

53 It was the submission of the Institute of Cerfified Public Accountants of Kenya
(ICPAK) that there was a need te amend the provision on qualifications for
SREGOent oy chopeiron I Rt Qe ST re v riog:

fenced the position of Chairman to legal professionals, leaving out other
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competent Kenyans and professionals. It was their posifion that the role of
the Chairmdn was a management and leodership role and nof o judicial
role, and thus, the qualification reguirements for the Chairmanship neaded
to be reviewed. They noted that the current requirermnent was discriminatory
and precluded other Kenyon professionals who could have the
competence to discharge the functions of the office of the: chairman. They
proposed thot fhe [EBC Act 2011 be amended by deleting Section é and
replacing it as follows:

“[1] A person shall be qualified for appoiniment Qs the chairperson

af the Commission if the perscn—

(o] holds o degree from o recognised university in
public ‘administration, public finance, govemance,
glectoral management, social science, or law;

(b) hos proven experence in any of fthe figlds
specified in paragraph [a] of not less than fiffeen
years;

[c) meets the Constitutional requirements of
leadership and Integrity.

54 [CPAK noted that Article 86 [b) of the Constitution provides that the votes
cast should be counfed ond fobuloted ond the results announced
promptly by the presiding officer at ecch polling station. Ths, it was their
view that the compesition of the Commission should ensure that ot least
one member of the committee had relevant qualificotions and expertise in
audit, financial monagement or accounting with experience and
knowledge in risk management and is Q mermber of a professional body in
good sfanding. In addition, the Commission shiould co-opt other members
with relevant expertise, such as Information Technolegy, as and when the
need arises. They, therefore, propesed an amendment fo the First Schedule
of the Independent Electoral and Boundaries Commission Actin paragraph
3 [4) to add the words “one of whom shall be a member of the insfifute of
cerfified public accountants” after the words “six persons for cppointment

s members.”
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97 ICPAK observed thai there was a lack of succession plonning ot the
Commission since the terms of all the members lopsed af the some time. To
address succession planning, ICPAK proposed that Commissioners'
dppointment and fenure be staggered to ensure a phased transition and
limited to not more than two terms of three years and that the recruitment
process of commissioners should be initioted at least three months before

the end of the tenure, for o seamless fransition. To achieve this, ICPAK
proposed omendment fo the First Schedule of the Independent Elecioral
and Boundaries Commission Act by deleting paragraph (4] {i} [e) thot states
that “The President shall wifhin seven days of receipt of the names
opproved by the Nafional Assembly. by notice in the Gozette, oppoint the
Chairperson and the members of the Commission” and replace it thereof
with “The FPresident shall, within seven days of receipt of the nomes
appraved by the National Assembly, by nofice in the Gazette, appoint the
Chaoirperson and the fhree members of the Commission and two other
members ofter six monfhs and one member after another six months"”

58 On fhe process of recruitment of commissioners, ICPAK opined that their
appaintments must be made competifively, and a prvate independent
firm does shorilist and intervisws with experence in executive recruitment.
This will ensure the |EBC is independent, impartial and accountable. To
reclise this, ICPAK proposed that the First schedule of the Independent
Bectoral and Boundaries Commission Act be amended fo remove the
selection committes and replace it with a private independent firm with
experience in execufive recruitment.

27 The Kenya Netional Chamber of Commaerse and Indushy [KNCCL informed
the Committee that the business community bore the brunt of the chaos of
a compromised or presumably compromised commission and elecfion.
They noted that the electoral commission must not only be cbove board
but must also be seen by the electorate fo be above board. As such, they

were of the view thal the Commission should not be left to the
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determination of politicians clone but must also engage the citizens and
the business class.

40 KNCCl stated fhat the electoral process could be improved by ensuring the
process of appointment of commissioners was open, inclusion in the
nomination of commissioners, civic education on electoral processes,
politicians teking o back seat in the appointment of commissioners and
infroducing civic educafion @: a course in college. university and
secondary schools.

41 Mkenya Daima. o civil society organisation, was of the view that IEBC had
peen paralysed by the faiure to cppoint new commissioners as essential
funefions such as boundary delineation and elections could not be held in
the absence of Commissioners. While riofing the urgency of appeinting
commissianers, they called on political players to allow the legal and court-
sanclioned processes for the appeintment of Commissianers o proceed.

47 The International Commission of Jurists (ICJ). like the Cenire for Multiparty
Democracy, cited that the IEBC significantly lacks public trust and
confidence, owing to the systemic crippling of the institufion. This nas been
demonstrated through polifically mofivated removal of Commissioners,
failure to oppoint competen! commissioners, and failure 10 appoint
Commissioners on fime. Other chollenges they cbserved include failure to
adequately resource the |EBC with the requisite funds 1o undertake ifs
processes, among others.

43 The IC.J also noted that there was a need for increased occountability and
fransparency in the [EBC's octivities. parficulorly conceming electoral
orocesses and dechsion-making., They, therefore, proposed that there
should be meaningful engagement between [EBC and various
stakeholders, including political parties, civil sociefy organisations and
citizens, to ensure that IEBC is inclusive ond representafive of diverse
interasts.

44 The IC) also proposed fhat the appeintment of commissicners should be
made at least two years before the General Election and that the
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recruitment of commissioners be staggered to facilitate knowledge ransfer
and instituticnal memory. They further proposed the establishment of clear
roles between commissioners and the chaipersen of the commission and
that the current structure of hing core professional and permonent
secretarial stoff for efficient, fransparent ond credible elections be
maintained.

&5 On the Selection Panel, IC) was of the view that the Panel should be
recanstituted and civil society should be represented in the Selection Panel,

446 The Law Society of Kenya (LSK) noted that the IEBC Sslection Panel had
been unable fo underfake its mandate parfly becouse of the ongoing
diclogue. He submitted that there was an urgent need to reconstitute the
Commission as there are urgant issues that need to be addressed. He noted
that the main challenge facing the process is one of confidence in the
selection Panel, given the time and the circumstances under which the
panel came into place. There wad, therefore, a need o create a balance
between the guesfion of legitimate polifical cenfidence in the process
leading to the formation of the IEBC Selection Panel and the legal
framework.

47 Maendeleo Ya Wanawake Organisation (MYWO) supporied the proposed
restructuring ond reconstitution of the IEBBC o oddress identified gaps. In
regard to the [EBC Secrefariat, MYWO proposed that they should undergo
capacity building given the sensifivity of their job. They averred that the
secretariat needed fo win public confidence that it waos professional,
inclusive and impartial, In addifion, they stated that all plavers should agree
upon the lEBC Selection Panei and should be inclusive and fronsporent with
the selection process. They further stoted that the selection panel commits
to seleclting highly competent commissioners that Kenyans haove
confidence in.

&8 The Turkana Professionals Association (TPA), in their submission to the
Commiftes, noted that dslwed"recmitmer!i of Commissioners of IEBC was

o di-ssewice to the country on matters of policy, strategy, oversight and
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representafion. TPA also believed that IEBC restruciuring should focus on
retaining the curent permanent, professional and expernencead Secretariat
as recommended by the Kriegler Report.

49 The Turkana Professionals Associafion recommended that an independent
panel appeinted by the President should interview ond recommend for
appointment members of the Commission fo the President. The recruited
commissioners should be persons with experience in election management
and democracy and should serve for six (&) years. They also recommended
increasing the number of Commissioners fo nine, one of whom should bie
from the Turkana Community since they were under-represenied in public
service employment. TPA further recommended that Parioment should
strengthen legal frameworks governing the conduct of elections and
boundary delimitation in Kenya.

70 GEMA WATHO called on the Commiftee to consider the eriteria for the
oppointfment of IEBC Commissioners ond whether fhey should be
appointed in the same way a5 members of other independent
Constitutional Commissions.

71 The Office of the Registrar of Poliical Parties (ORPP) called for fost-fracking
of the recanstifution of IEBC in order to avert a possible constitufional crisis
as well as address critical outstanding processes.

72 Professor Githu Muigai, Attorney General emerifus, stated that there was an
urgent need fo reconstitute the IEBC, During the recruitment process, he
submitted that there was a need to have a robust process so as 1o create
an IEEC that had public confidence. He supported the use af a fully
professionalised model of recruitment rather than the IPPG process.

73 The Attorney General Emeritus was also of the view thot there was o need
ta address the inherent state of instability of institutions that had become g
cammon occurrence. Like ICPAK, he agreed with the proposal that the
Chair of the Commission does not need to be a lawyer since the position of

chairperson was a monagement paosition.
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/4 The |IEBC Selection Panel informed the Committee that they had paused the
recruitment exercise for chairpersen and members of the Commission due
to litigations in court and partly to give an opportunity to the outcomes of
the National Diclogue Committee_ Tney proposed that the Selection Panel
be allowed to continue with the process of recruitment and that political
actors engage at the level of selection of names to be forwarded to
parfiament from the list of nominees competently chosen and forwarded o
the President by the Panel,

75The Public Service Commission (PSC) proposed that for purposes of
objectivity and independent identification of members of |IEBC, the
framework and process of restructuring and reconsfitution of IEBC as an
independent Commission should be defined in a manner that would not be
subject to interference or influance by various guarters of society including
politicol parfies. They further sfated that the process should be shielded from
polifical party interests thaf ulfimately cost ospersions on the results of the
election,

76 The PSC also recommended that the process of appointment of persons as
chairpersons aond members should be competitive, objective and fair and
should safeguord the interest of the maojor stakeholders, parficularly the
people of Kenya, rather than a select few segments of the society.

77 The National Council of Churches of Kenya (NCCK) recommended that
polifical partfies should not play o role in the process of oppointment of IEBC
commissioners ds it had not been successful in the past. They observed that
expansion of the existing Selection Panel by adding new members
normindisd by political parfiss would form a panel sianilor o the 2016 one
fthat nominated the [ast Commission. They dlso noted that it the Selection
Panel was recorstituted and some members were removed while others
were retained, it would create a Panel thot would be considered averly
political, with the implication that retained members were those who

agreed fo follow some political leaning. The HCCK avered that in the event

that the Selection Panel was faciitated to complete ifs work, the prevailing
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discontent would persist. It was thelr recommendafion, therefore, that the
Selection Panel should be reconstituted as per low fo facilitate o mutually
ogreed upon pracess. Further, NCCK preposed that the IEBC Act be
amended to provide that in future processes, the Selection Fanel would
present only che name for the chairperson nominee and six nominees for
the pasition of Commissioners.

78 Mt. Kenya Jursts proposed that the IEBC Act be amended to provide thot
the Presidential election results would enly be announced affer the same
had been verified dnd collated by the majority of the commissioners sitting
and upon attestation by not less than five (5) commissioners. They also
proposed an amendment of the [EBC Act 2011 fo provide that the enfire IT
infrastructure systern be procured through total participation of all political
parfies fielding o presidential candidate and that there shall be no 1T
election materials thot shall be hosted and secured outside the couniry.
Further, the IEBC shall hold and own the exclusive copyright to the said IT
materials.

7% Kenya Kwanza Alliance noted that there was on urgent need fo
reconstifute the [EBC to undertoke delimitafion and conduct seven
pending by-elections. They, therefore, proposed that the process of
recruitment of the Commission by the Selection Panel should be left fo
confinue. Further, parioment and the executive should allocate [EBC an
adequate budgsat jo be able fo undertake fne delimitation exercise.

80 Azimio la Umoja One Kenya Codlition noted that the issues idenfified with
the 2022 Presidential Eleciions included failure to release logs and publish
the last presidential election results from all the constifuencies as required
by Article 138 of the Consfitution. It was their view that the biggest threat fo
independence of the Commission appeared to be Chairperson and CEQ
and the legisiation that gave powers to the fwo offices. They noted that
due to the pending urgent matters to be undertaken by IEBC including by-
election: in Bonisa Constifuency and several wards and oufstanding

electoral assignments ond oudit, there was need to establish an Infenm
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IEEC. If was their proposal that the Interim Commission should have clear
mandates and fimelines. They however noted that their proposal fo
astablish an interim IEBC was not pessible in ight of Aricle 250 of the
Constitution.

81 On reconstitution of the IEBC, the Azimio Codlition submitted that there was
need fo camy cuf a comprehensive reform of the Commission including
cleaningup of the secretariot and returning officers. They therefore
proposaed portial reconstitution of the Commission for the purpose of by-
elections. Since quorum of |[EBC was three, NADCO could recommend
partial commission of 3 or since by-elections were a replica of general
elections, |IERC Secretariot could perform that function in the immediate
term.

82 The Azimio Codliion also proposed that Article 138 of the Constitulion be
amended from tally and verify the count to tally and declare the votes ot
the Constiluency level. Amending Arficle 84 would provide for result
declgrafion in addition to follying and announcement while Arlicle 138
should be amended fo read IEBC instead of chairperson.

83 As short-term measures the Azimio Coalifion proposed review of [EBC Actin
preparation for the appointment of the seven [7) commissionars such that
three (3] Commissioners would be recruited ond be chaorged with
boundaries delimitation and alteration in accordonce with Article 8% and
188 of the Constifufion while three (3] other Commissioners would be
recruited to handie electoral issues including elections and facilitation of
audit of the 2022 elections. The fwo groups of commissioners fo be housed
separately. However, the whole commission would approve the maotiers for
compliance purposes. Further that IEBC should be full fime and
Commissioners should elect one of their own to be chairperson, The
charrperson appointed should be a person of integrity and with extensive

management and leadership experience.
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84 The Coalifion also recommended that ihe Commission should hire new staif
of very high integrity fo work under the Commission including a new CEC as
per Arficle 250 (2) of the Constitution.

85 On appointment, the Azimio Cealifion propesed that government and
opposition parties should give names in the ratio of 50:50 who would be
subjected to constifutional processes for hiring stole officers. Side "A"
proposed comrnissioners to fill in positions of two commissioners, both to be
in the boundaries Committee and side 8 fo fil in four positions of
commissioners, ane for boundaries and three for elechions.

84 Like ICPAK. the Azimip Cedlition alo proposed that requirements for
chairperson to be o lawyer should be reviewed os it was not o legal position
and ancéumged discrimination against other professionals.

87 They also proposed fhat Presiding Officers and Returning Officers should
announce results ot polling stations and constituency headguariers and pin
them up. The results should remain pinned up for of lsast six. cdays, Further,
they proposed that the law should prescribe very serious penalties for |EBC
afficers who commit offences, especially relating to changing the will of the
voters.

88 The Azimio Coalifion alse proposed that there should be d requirement that
elections be financed by Kenyan foxpayers’ monies only.

89 Kenya Conference of Catholic Bishops (KCCB) noted that the main
challenges that faced IEBC include perceived conflict of interest by the
Prasident in appointing the chairman ond the commissioners, percelved
parfisanship of the Commission and compromise of the secretariaf and lack
of clarity on the roles of the chairman, fthe commissicners and the
secretariat. Thus, to address these challenges, KCCB proposed that Articles
88 aind 250 of the Consfitufion and IEBC Act be amended fo provide for an
independent body to appoint the chairman and cnmﬁissionem through a
fair, fransparent and acceptable process. Further that the selection process

should involve all the maojor stakeholders and not enly the political parties.,
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%0 In addition, KCCB proposed amendment to the IEBC oct to provide for
velting of |IEBC Secretarict staff and that the field staff shall be hired on o
need basis. |

?1 Hon. Amos Wako, Attomey General Emerifus was of the view that the
country had expermented with three ways of appointing commissioners in
the past. The models include a govemment confrolied commission, IPPG
and Expert model, oll which had produced different results.

92 He proposed that the country could adopt a mixed systern of IPPG and
expert model in appeinting commissioners, whereby some commissioners
were nominaied by polifical parfies while others cppointed through a
selection panel, He proposed that the top two/three political parties should
each nominate one person and the rest of the polifical parfies jointy
nominate one person for deect appeointments to the IEBC. He stated that
the Polifical Parties Licison Committee {PPLC] established under Section 38
of the Polifical Parfies Act could play o role in nominating the
represeniatives of paolitical parties to the Commission. The persons fo be
appointed should be persons of integrity with well-known reputation.

93 Electoral Law Governance Institute for Africa (ELGIA) stoted fhat in
designing electoral model, Kenya has expernmented with various designs of
the elecforal management bodies, finkered with the law, adjusted
regulations and changed personnel all with mixed forfunes. ELGIA stated
that refarming IEBC and developing an institutional Management Design
should toke an in-depth assessment of the election management
framewaork. In parficular, the design should review the constitufional
provision. -regarding  fhe - esioblishment of the IEBC; protectien of
independence; appeoinfment of commissioners; security of tenure and
procedure for removal, financial and operafional independence;
establishment of secretoriot and its relationship with the Commission:
employees of the Commission and funding of the Commission.

74 Therefore, to reform |EBC, ELGIA proposed that there should be increased

clarity in the reiotions between the secretariot ond the commission in line
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with Sec 114 of IEBC act. The Terms of Reference of commissioners and
senior manogement should be clear |modelled around the Ghana
Blecioral Commission), ELGIA oko proposed use of IPPG medel of
appointing commissioners involving o combinafion of experts and
nominees by polifical parties.

95 Homa Bay Interface Community Health Desk were of the view that there
wias a need fo abolish the National Tallying Centre as that was where the
electoral problems happened. They proposed establishment of Polling
Station Tallying Centres and embracing electoral colleges in voling,

94 The Trans Nzola County Communities Council delegation was of the view
that electoral justice could be achieved through fransparency cnd
accountability as stipulated in Arficle 84 of the Constitution. They therefore
called for transparency and accountability in conducting elections.

97 ICT Association of Kenya was of the view that the curent process of
recruitment of commissioners was an inguisitive process as it was done by
persons appointed by enfities from across the couniry represented by the
Parliomentary Service Commission, the Inter-Religious Councl, the Public
Service Commission and the Law Society of Kenya, Thus, as contextualised
in the Constitution, [EBC was properly fermulated. They therefore proposed
the selection panel model as o mere favourable method for purposes of
getting o professional Commission than IFFG.

98 The Council of Governors supported the Panel model of recruitment of IEBC
Commissioners.

9% The Kenya National Commission on Human Rights (KNCHR) cbserved that
the Constitution provided firm bedrock for the establishment of an Election
Management System that would facilifate the exercise of political rights
under Arficle 38 of the Constitution, Tha system comprised the laws, policies,
key and ouxiliary institutions thot were chorged with the responsibility of
conducting elections. KNCHR informed the Commiifiee that to safeguard
the poliical rights of Kenyans as provided for under Arficle 38 of the

Constitution, the Commission underfook monitoring of the electoral process
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to ensure that human rights principles and slondards were promoted and
protected dunng elections. focusing on scrufinising legislative review fo
ensure that the rights of volers ond caondidotes were guoranteed
throughout the process. KNCHR stated that restructuring and reconsfitution
of IEBC was cruciol and an imperative that should proceed with haste. The
Commission noted with concermn the frequent amendments to the law on
the composition of the Selection Panel at every turn. It was their view that
that did nof augur well and confributed to feelings of suspicion and mistrust.
100 KMCHR proposed an ;'nr:msiua and diverse selection panel of between 9-
12 people; minimal or no pariicipation by polifical parties and entrenching
infa law that amendments to the compaosition of the panel do not toke
effect if the panel was to be reconstituted within 12 months of the
amendment. KNCHR further averred that for inclusivity there was need to
toke into consideration PWD, gender, civil society, academicians,
professional sociefies, private secior, religious groups, ethnic diversity and

youth.
Committee Observalions
11 The Commiffes observed thot—

(o) Hectoral framewaorks, including the choice of electoral system ond
the design of electoral administration determine both the cutcome
of the elections and the credibility of electoral processes. it s
therefore crucial fo have an electoral body thot builds frust, enjoys
public confidence andis broadly occeptable by all political players.
(o) ¥ariows models of recruitment of EBC. Cormmissionsrs were
proposed by stakeholders including selection panel; recruitment by
an independent firm; recruitment by pardiamentory political parties;
and a mixed method approach comprising IPPG and selection
panel among others. However, the majonty of stokeholders

prefered the recruitment of Commissioners by a Selecficn Panel

~ with various proposals on the composifion of the panel.

Report of the Motiona! Diclague Commiffes [Hmi:t:u:l- Nq}ue'ml:re-.r 2033 28



{c) The: public proposed to hove o brood base of stakehoiders'
representation thot enhances inclusivity and builds confidence in
the recruitment process.

(d) The process of recruiting the members of the Selection Panel should
promote the nafional values and principles of governance provided
for in Arficle 10 and values and principles of the Public Service as
espoused in Arficle 232 of the Constitution.

(e) Electoral processes are largely technology driven. As such, there
was need to include knowledge and experience in information,
communicolion and technology (ICT) as one of the recognized
qualifications for appointment as @ member of the IEBC.

[f) There was need for proper succession management at the [EEC to
faciitate smooth fransiion as well as reduce intemuphions in the
execulion of the mandate of the Commission.

(o) Section & (1) of the Independent Electoral ond Boundaries
Commission Act, 2011 requires that the chdrperson of the
Commission shall be a person who is qualified to hold the office of
judge of the Suprema Court. The public deemed inis requirement as
discriminatory based on the foct that the position of chairparson is
iargely a management and leadership role.

(h] The govemance structure of the IEBC has brought about numerous
organisational and management challenges over fime inciuding
conflicts between the secretarict and the Commission and among
the Commissioners.

(il The following are the Commissioners of the Independent Electoral
and Boundaries Commission {IEBC) who were in office durng the

general elections of 2022 ond who managed the said elections: -

(i} Mr. Wafula Chebukati — Chairperson

i) Ms, Juliana Cherera - Vice Chairperson
fiii} Prof. Abdi Guliye — Commissionsr

{iv} mMr. Boya Molu - Commissioner
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{v] Mr. Justus Nyang'aya — Commissioner
{vi}) Ms. Irene Masit = Commissioner
{vii) Mr. Francis Wanden - Commissicnar

{i] Itis amatter of public notoriety that, arsing from the differences over
the monagement of 2022 presidentiol elections resulls. the
Commissioners split into twa camps, camprising of the Chairman Mr.
Wafula Chebukati, Prof, Abdi Guliye and Mr. Boya Melu in one
camp, dand Ms. Juliona Chererg, Mr Jusfus Nyang'aya, Ms. frene
hMasit and Mr, Francis Wanderi in the second camp.

(k] The Chaoirperson Mr. Chebukafi cnd two other Commissioners Prof
Guliye and Mr. Malu left upon their respective terms of office coming
toan end, on 18th January 2023. The other Commissionars that is Ms,
Juliana Cherera, Mr. Justus Nyang'aya and Mr, Francis Wander
resigned on 5 December 2022, 39 December 2022, and 7h
December 2022 respectively. Ms, Irene Masit, on the other hand,
was removed from office on 27th February 2023 through a Tribunal
that was established pursuant to Article 251{1) and {8) of the
Consfitution of Kenyd., Ms. frene Masit had since cppedled the
decision at the High Court, but the matter had not been determined
at the time of the drafting of this report.

{1} The NADCQO Invited the seven IEBC Commissioners fo appear ond
give evidence before it on 28% September, 2023 Whereas
Commissioners Ms. Cherera, Mr. Nyong'aya, Ms, Masit and Mr.
Wander honoured the invitation by NADCO, Mr. Chebukati, Prof.
Guliye and Mr. Malu declined and went further, in their replying
latter, to guestion the jurisdiction of NADCO in the nterrogation of
the issues that were ploced before it. As a result, the three forfeited
the opportunity to be heard.

fm} In their sulbbmission to NADCO, Ms. Cherera. Mr. Nyang'aya and Mr.

~“Weinden complained-of -amoeng-other-things-externalpressure-that-
culminated in their ‘forced” resignafion from the IEBC. Similarly, Ms.
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Masit lamented about sustained infimidation to which she hod been
subjected to over her siance on the presidential election results. As
a matter of foct, both Ms. Cherera and Ms. Masit fendered their
evidence virtually from an unknown locafion oulside the counfry
and alleged that they had been forced to flee the country since

their lives were in danger.
Committee Recommendalions
102 The Committee recommends that—

(a) The First Schedule to the Independent Electoral and Boundaries
Commission Act, 2011 be amended to establish a Selection Panel

consisting of the following persons —

lijtwo persons nominated by the Padiomentary Service
Commission, representing the Mojority party or coaliion of
parties and minority party or coalfion of parhies:
i} three persons nominated by the Political Porfies Licison
Committee of whomn —
(1) one shall be from a party other than a parliamentary party
or caalition of parties;
(2} one shall be from a parliomentary party or codlition of
parlies forming naticnal government; and

[3) one shall be from o poriameniary paorty or coalifion of
parties not forming national government.

(i} ene person nominated by the Low Society of Kenya

[iv) one person nominated by fhe Insfitute of Cerfified Public
Accountants of Kenya; and

Iv) twio persons nominated by the Interreligious Council of Kenya,

(£] The Independent Electoral and Boundaries Commission Act, 2011
be amended to provide that the respeciive neminating boedies shall
select the nominees for oppointment through o competfitive and
transparent process and ensure fhat no more than fwo-thirds of the

nominees are of the saome gender.
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(c) The independent Electoral and Boundaries Commission Act, 2011
be amended to provide that in nominating, the persons to the
Selection Panel, the respective nominating bodies shall ensure that
no more than twe-thirds of the nominees are of the same gender.

{d] The Independent Electoral and Boundaries Commission Act, 2011
be amended to provide that the Selecfion Panel shall within ninety
days of appointment finalize the recruitment and forward fhe
names of nominees to the President. The tenure of the selection
panel may be extended by a resolution of Farliament.

{e) Section é of the Independent Electoral ond Boundaries Commission
Act, 2011 be amended to include experience in information and
carmmunication fechnology and gccounting s professional
gualifications for appointment as o member of the IEBC.

(f} The Independent Electoral and Boundaries Commission Act, 2011 be
amended fo provide that the secretary of the IEBC shall hold office
for a term of three years and may be eligible for re-appointment for
one further term of three years.

(9} The [EBC shall after every general election review ifs operations and
maike the necessary changes required fo makes its operations more
efficient, effective, fransparent and accountable.

(h} The |EBC shall within three months of ifs reconstifufion develop
internal guidelines delineating the odministrative and policy
responsibiliies of the Chairperson and Commissioners and
institutional guidelines on administrative and policy functions.

fij.Article.1.38 oline Constiivfion be omended jo provide for ihe role of
the commissioners of the Independent Bectargl and Boundaries
Commission to verify the count of the presidential election resulls
before declarafion of results by the Chairperson of the Independent
Electoral and Boundaries Commission.

il Amend fhe Eleclions Act, 2011 to provide for processing and

declarafion of results.
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(k) In order to foster national cohesion, recenciliafion and hasten
healing over the 2022 presidentiol slections dispufe,
notwithstanding the veracity of the various claims maode by Ms.
Cherera, Mr, Nyang'aya, Ms. Masit and Mr. Wonderi, their matter
should be refered to H.E. President Williarm Ruto and Rf. Hon. Raila

Odinga for an amicable settlement, preferably out of Court.
Boundaries Delimitation
Background and Context

103 The Independent Review Commission on the General Becfion of 2007
recommended that the basic principle for the delimitation of constituencies
should be equality of the vote, The report further noted that criferia such as
density of population. populafion frends, means of communication,
geographical features and community of interest should be refained, but
they showid interfere minimally with the basic principle of eguality of voling
sirength {IREC Reporf, 2007).

104 Arficle B8 (4) [¢]) of the Consfitution maondates the [EBC te conduct
delimitation of constituencies and wards.

105 That the last bounddries delimitation was conducted 2012 resulting in
creation of 290 constituencies as contemplated under Article 89 (1) of the
Constifution. Further, Aricle 89 (2] provides for the intervals of conducting
boundaries delimitafion which shall be between sight and twelve years
and thot such review shall be completed af least twelve months before a
general election of members of parliament. Based on this premise, if is
expected that the exercise shouid be completed by March 2024.

108 The Commiftee received a number of submissions on boundanes

delimitation as summarized below.
Summary of Submissions by the Public

107 The following proposals were submitted with respect to boundaries

delimitation —
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(a} the IEBC should undertake the boundanes delimitation exercise in
accordance with Article B9 of the Constitution;

(b] creation of addifional counties, constituencies and wards;

(¢} reduction of the number of counties and constituencies;

{d) remove the mandate of boundaries delimitation from IEBC and
provide for o framework established under an Act of Padiament with
multi-stakehalder representation that s sef up every 8 to 10 years to
do boundanes review. Others proposed establishing on
Independent Commission on County Boundaries;

{2} amend Article 8% of the Constitution to provide for g more just
formula in delimitation of Constituencies and Wards;

{f] need for a stand-alone legislation on boundary delimitation to guide
the process;

(g} expedite enactment of the County Boundaries Bill, 2023;

(h} censtituencies whose population fall below the population guota
be protected;

(i} create on additional constituency in lsiolo County;

(i} number of counfies to be maintained at 47 and constituencies at
290. However, Wards should be increased for consfituencies which
qualify for additional wards based on increased population and
other factors o be considered in delimitation;

(k] there should be no creation of new constituencies before the next
comprehensive review of the Constitution;

(I} amend the Conslitution ta infroduce the diaspora as the 480 County:

{ea)-imit number of votersin g consfituency tono mare fhan 50.000 and
not less than 20,000;

(n} creation of new counfies based on fribal inclinations, specifically as
requested by the Saboot Community Leaders from Bungoma,
should be avoided, since such action was dangerous to national

unity:

Repart af the Nationa! Diclegue Commitlee [Mapcol- Novembier 2023 34



[o) A Thika County should be Creoted to be hived off parfly from
Kiambu County and partly from Murang'a County

Ip) More counfies should be created in crowded areas; and

la) Public participation should be underfaken in spliting Mokuru City
Counhy.

108 The Central Organisation of Trade Unions, Kenya (COTU (K)) submitted that
the boundary delimitalion exercise should be suspended until electoral
reforms are conducted. Further, COTU averred that in underfaking the
delimitafion exercise, |[EBC must seek to maintain the already existing
constituencies fo avoid political upheavals in varous parts of the country
that might feel robbed.

109 The Independent Electoral and Boundaries Commission (IEBC) Secretariatl
submitted that Arficles 88 (4) {c} ond 8% of the Consfitution and Section 4 of
the |[EBC Act. 2011 mandated the |EBC to conduct review of constifuencies
and Wards' boundaries. Thus, by dint of Sections 2, 4 (c). 346 and the Fifth
Schedule of the IEBC Act, 2011, the Commission resolved all ssues and
completed the first review of electoral boundaries in 2012. There were 27
consfituencies that were protected in the first review.

110 IEBC Secretariat further submitted that the delimitation exercise relies on
the Constitution of Kenya 2010, the [EBC Act, 2011, the Counly Government
Act, 2012, the Urban Areas and Cifies Act, 2011, the Survey Act, 1961 [Rev
2020} and Statistics Act, 2006, The Commission Secretariat submitted that
they hod commenced the delimitotion exercise ond expecied fo
conclude by 5% March 2024,

111 The Commission Secretariot overed that they had experienced anumber
of challenges in undertaking boundaries delimitafion including policy,
strategy and operational uncertainties arising from delayed recruitment of
chalrperson and members of the Commission, and as such, it was uniikely
that the IEBC would complete the exarcise on time l.e., March 2024, Other
challenges they cited included gops and ambiguities in the law (Section 36

vis-cr-vis the Fifth Schedule which was already spent); emerging variation in
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population and areas; conflicting memoranda by various parties from same
region, budgetary gaps, poessibility of profrocted [figation and risk of
acrimony and violence during public hearings.

112 IEBC  Secretariat proposed fost-tracking the recruitment of [EBC
chairperson and members of the Commission; review of fhe stotutory
framework for delimifation of boundaries by providing exhaustive
framework of the procedure for actual delimitation in the Fifth Schedule of
the IEBC Act as reviewed in the |[EBC Amendment Bill 2021; that the
Commission be given at least 18 months to complete the boundanes
delimitation exercise from the date of appointment of the Chaoirperson and
members of the Commission and allocation of sufficient funds to complete
the process.,

113 Kenya Women Parliamentarians Associalion (KEWOPA) chsaerved thot the
process of boundary delimitation was o function of the IEBC to be
undertaken periodically as provided in Arficle 87 (3) of the Constitutfion.
They further observed that the delimitation of boundaries had not been
carried out since promuigation of the Constitution and was therefore long
overdue. |

114 The Inter-Religious Council of Kenya (IRC) chserved thal boundary
delimitation was an emofive and political issue that attracted o lot of public
interest. They observed that delimitation called for full and meaningful
participation of all concemed communities including women and other
vulnerable groups as key stakeholders.

115 IRC recommended the removal of boundarnes delimitation function from
the IEBC ond_ossigning-iifo.a.new boundaries body. The funclion should be
locofed in a framewaork esfablished by an Act of Parliament with muiti-
stakeholder representation set up every 8-10 years to do boundary review
as is the case in the United States of American and South Africa. That will
enable IEBT to deal with election matters and shield the important process

of boundary delimitation from electoral palitics.
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114 The Political Parlies Liaison Committee (PPLC) submilied that [EBC should
review boundaries and that PPLC be involved. They proposed that PPLC be
allocated a minirmum of two slofs in @ach of IEBC’s task farces and working
committees on the review of boundaries,

117 The Elections Observer Group (ELOG) stated that there was a nead for
stand-alone legislation on the bnunduw delimitafion to guide the process.

118 The Internafional Commission of Jurists (IC)] proposed that Parlioment
should establish o framework as per Article 188 of the Consfitufion so o to
address disputes related to county boundaries and to provide a struciured
process for resolution of disputes. They also recermmended that Parliament
should address the representation of marginalised groups in line with Arficle
100 of the Censtitution, through a legislafion that actively promotes the
representation of ethnic minarifies and marginalised communities in both
Pariament and County Assemblies,

119 The Centre for Mulliparty Democracy Kenya (CMD-Kenya) submitied fhat
IEBC should be enabled to expedite implementation of Arficles 81 (d} and
87 {7) (o] of the Consfitution fo ensure adherence to the nule of iow and fair
representation. Additionally, they propossd that the delimitation of
boundaries should start by proteciing the 290 comnsfituencies and 47
counties in perpetuity. The focus should be placed on overpopuloted
constituencies based on the population qucta threugh creatfion of new
consfituencies or additienal MPs.

120 Institute for Certified Public Accountants of Kenya (ICPAK) cbserved that
there was a need fo establish a clear and fransparent process for boundary
delimifation and that IEBC should be facilitated end allowed fo underfake
this exercise well in time for smooth prepargtions of the 2027 elections on
the basis of new electoral Unifs.

121 ICPAK further proposed that IEBC should be guided by sirict adherence fo
the provisions of Article 87 of the Consfitufion and should ensure that no

region gets more seats in pariament than others.
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122 Kenya MNational Chamber of Commerce and Industry (KNCCI)
recommended that for boundaries delimitafion to be objective, IEBC must
adhere fo Article 188 (2] of the Consfitution.

123 Mkenya Daima submitted that boundaries delineafion was a legal
requiremeant that needed fo be undertaken expeditiously. They proposed
that the appointment of Cormmissioners should be done urgenily.

124 They also submitted that in undertaking the delineation. there was need to
remain cognizant of the economic pressures on the country, and thus the
exercise should not create a large fox burden on the citizens by creating
more elecfive posts, They were of the view that increasing slective posts
was not necessarily equivalent to the voice of the citizens being heard but
will further increase the cost of living.

125 The Law Society of Kenya [LSK) submitted that there was an urgent need
to reconstitute the Commission to be able fo undertake boundaries
delimitafion. They further noted that boundaries delimitation was tied te the
quesfion of the pdlitical legitimacy of the selection process of the IEBC
commissicners. After reconstitution of the IEBC, it should begin the process
of delimitation pursuant to the Constitutional reguirements.

126 Maendeleo Ya Wanawake Organisation (MYWO) recommeanded fhat the
boundaries defimifation exercise should be camed out oz per the
Consfitution, toking other aspects such &s population, ethnicity,
geographical size. common interests and history of marginalisction into
cohsideration.

127 Gema WatHO Associatfion observed that boundaries were cruciol in failr
distribution of resources. According fo_the Associafion, it was important fo
ensure that the constitvencies with high population gef resources fair to the
people. They proposed thot boundary reviews should consider the aspect
of one man one shilling. To cushion the arsas that have histordcally had
economic disparnfies, they suggested that the government should ufilize the
Equalismimn-fund fo bridge the gop.
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128 GEMA WATHO Asscciotion also obhserved that Kenya was divided In three
broad ways namely 47 counfies [First Schedule), 290 constituencies (Arf 8%)
and 1450 wards [by dint of Gazette Notice published under Arficle §9). They
noted that however, from the administrafive standpoint, Kenya was divided
into. regions, sub-counties, divisions, locations and subdocations. These
administrative units were determined by the National Government and their
boundaries were not precise as the exercise fook place continuously and
was not govemned by any nofional statute. rules or regulafions. The
foregoing notwithstanding. such adminisirative units were crucial in the
delimitation of constituencies and wards for the purpose of delimitation of
electoral areas, sublocations are used as the smallest units for carying out
the exercise.

129 The Associafion informed the Committee that following the  last
delimitation exercise and the publication of the fingl report and the
Natfional Assembly and County Assembly Wards Order, 2012, g number of
complainis were roised regarding the manner in which BQ constifuencies
and 1450 wards were creafed, their distribution, their names, boundaries
and areas of allocation. The matter was filed in Court,

130 In Republic v Independent Electoral and Boundaries Commission &
another Ex-Parte Councilor Eliot Lidubwi Kihusa & 5 other [2012] eKLR, the
High Court made recommendations for implementation prier o the second
boundaries review process. They included that Parliament should develop
g legal framework for the creafion and determination of sub-locations,
failure to which it will open deors to gerymandering by those who have
influence o create sub-locations o suit their tastes. Further that the process
adopted to determine sub-locotions must consider the obligation of IEBC
to progressively achieve population parity.

131 The High Court also recommended that Padiament musi address the issue
of county boundaries, as in some instances there were conflicting or
inaccurate information as fo the counfies where certain sub-locations were

locoted.
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132 Gema WatHo further observed that the absence of IEBC Commissioners was
a major challenge facing the delimitation exercise, as it is o functlion of the
Commission as sfipulated in Aricle 88 [4) [c]) of the Consfitufion. The
Association recommended that Padiament should fast-track the
enactment of a low to govern creation and determination of sub-locations
and other administrative units in compliance with the High Court decision
and address the issue of county boundaries ond creation of new counties.
They further recommended that a clear legal framework to determine the
boundarnes of cities, municipalities and any other majer urban cities be
developed.

133 The fate of the 27 constituencies that were secured through Secfion 27 (4)
of the Sixth Schedule was another matter which in the view of the
Association could pose a challengs to the Motional Diclogue Commities,

134 The Independent Policing Owversight Authority (IPOA) submilted that
boundaries delimifation was associated with inter-communal conflicts and
security concens. They therefore called on the Committee 1o consider the
matter with the sensitivity it deserved.

135 The Nafional Cohesion and Integration Commission (NCIC) informed the
Committee that from their work, they hod noted that 33 out of the 47
counfies had boundary disputes. They recommended that delimitation of
boundaries should be done by IEBC and in such a way that it would not
exacerbate the existing boundary disputes or deepen siructural inegualities
or lead to violent conflicts among communities.

136 The NCIC also called for implementation of the Truth Justice and
Recenclligtion Commissien (TJRC) Repeort for naticnal unity and cohesion in
the country,

137 On ethnic balkanisation, NCIC was of the view that the naming of counties
in Kenya was one of the factors that contributed to ethnic profiling and
conflicts as it created an impression that the county belonged to a cerfain
ethnic group. They therefore proposed renaming some countfies o move
away from ethnic identities, The NCIC was also concermed ihat out of fhe
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290 constituencies, approximately 70% were sfill divided within ethnic and
clan lines. They proposed that during delineation, they should be redrown

so ensure inclusivity in all counties.

128 Professor Githu Muigai, Attormey General Emeritus submitted fhot there

were aiready too many consfituencies and counties that were created by
the Constitufion. He proposed that the constituencies should be reduced
to about 100, and each of them be represented by two members. d man
and a woman elected through universal suffrage. This in his opinion would
ciso address the chaollenge of not more than two thirds gender principle.

139 The Council of Governors noted that the process of review of boundaries

was due and should be finglized by March 2024, which wos the 12-year
cuter limit required by Ardicle 89 (2) of the Constitution. It was their
submission that the continued delay in the reconstitution of the |EBC, fhe
body mandated under the Constitufion to review the boundaries of the
electoral url'ni’rs, was unforfunate. The COG called upon the Committee,
leaders and poliical actors fo give a chance fo the Selection Panel fo
complete the exercise of selection of I[EBC commissioners within the

sfipulated fimelines to undertake this important exercise.

140 The COG further urged Pardioment to fost-frock the enaciment of the

County Boundaries Bill to provide for the legol framework for review of the
County boundaries as provided for under Arficle 188 of the Consfitufion.
They noted that the bill would oddress the confinued disputes between

County Governments on boundaries and shared resources.

141 The National Council of Churches of Kenya (NCCK) was of the view thal

the extent of delimitation in accordance with Arficle 8% at constituency
level entoils change of boundaries fo bolance population quota and
change of nome. With respect to wards, they noted that if will entail
change of boundaries, creating new wards/ remaving exisfing wards and
change of name. They therefore proposed that NADCO should not
consider any discussion that would result in any changes on number or

boundaries of counfies, or the number of constifuencies.
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142 NCCK recommended that the Nafional Dialogue Committee should
facilitate selection of new IEBC commissioners in the sconest manner
possible,

143 FCPA Edward Ouko, former Avuditor General wos of the view thatl
presidential power had been used through successive regimes fo exclude
and marginalize people on the basis of ethno-graphic considerations. He
was of the view that state resources and opportunities hod been
disproporfionately directed to the favoured regions of successive Presidents
finwhat he referred to s “rigged development”).

|44 Hon. Amos Wako, Attorney General Emeritus informed the Committee that
during the 2010 Constitutional review, the Attomey General provided the
list of districts which had been recognised in law in the Provincial ond Distict
Boundaries Act adopled in Padiament in 1992 fo guide delimitation of
counfies. This was because there was no consensus by stakeholders on the
number of counties to be established. This led to the curent 47 counties as
specitied in the Frst Schedule of the Constitution. It was his view that
NADCO has a very limited fimeline fo be able to cornsider the proposals for
creation/ reduction of counfies. He proposed that if NADCO sees merit in
either adding or reducing counties, it can recommend that the matter to
be separately handled in depth by another body to lock into it more
carefully.

145The Coast Parliomentary Group (CPG) proposed that all the 290
constituencies os cumently established under the COK should not be
inferfered with, unless there is need to add new constifuencies justified by
popuiaiion increase. They disc proposed fhat the eXercise of boundanes
delimitafion be undertaken by IEBC devoid of poiifical interference, in
recognition of communities' notural boundaries and retations.

1446 Addifionally, CPG stated that Colonial Coast region boundaries (Coast
Province) should not be chonged and that a permanent setiement on

encroachment from other counfies of Garissa, Makueni, Kitui and Kajiado

be pursued.
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147 Electoral Law Governance Institute for Afica (ELGIA) submitted fo the
Committee that the second delimitation review exercise that the country
was expected to underfake in accordance with Ardicle 89 was expecied
to have commenced after eight years in 2020 ond concluded by March of
2024. Further, it was their submission that full implementation of Article 8¢
implied that there would be no protected constifuencies during the second
review.

148 ELGIA proposed that Porliament or the Judiciory should ceonsider
increasing the timeframe for the second boundaries delimitation exercise
(18 months requested by IEBC). They also proposed hat a legal fromework
be developed on boundaries delimitation; guidelines on the application of
the criterio, methodology and procedure for boundories delimitation;
effective public consultation on regulations for the conduct for the
delimitation; development and publication of detoiled administrative
procedures and guidelines for the conduct of boundores delimitation,
including civic education ond public participation, resolution  of
complaints/ disputes and pubtlication of thie Boundaries Delimitation Report
Final Order.

149 The Kenya Conference of Catholic Bishops (KCCB) presented that the
delimitation of most disfricts, which were fransformed inte counties during
Constitutional review in 2010 was conducted during the colonial regime
and were not based on population while the other districts created after
independence [and were made counties) were created polifically, Thus,
the previous delimitation of constituencies and the wards was conducted
in o manner that did not toke the factor of population serfously. This had
been the couse of disagreements between regions, KCCB therefore
oroposed that Arficle & of the Constifution be omended fo corect the
disparity and provide for a formula for delimitation of counties as well as
Article 8% fo provide for o more just formula in the delimitation of
constituencies and wards.
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150 Trans Nzola County Communities Council delegation was of the view that
boundgries delimitation was oulside the mandate of NADCO and was a
mandate of IEBC though the office was vacant. They called on the
Committee to fost track the County Boundaries Bill, 2023 pending before
the Senate.

151 The ICT Association of Kenya was of the view that as per the Consfitution,
the number of constituencies was prescribed and could not be aliered.
what could only be alfered were boundaries and nomes of the
constifuencies, However, boundaries and number of wards could change.
The Assocciation recommended that the number of consfituencies should
nat be altered. including retaining those that were perceived to be below
population quota.

152 Mi. Kenya Jurists observed that boundaries were crucial in the distribution
of resources. However, there were several challenges facing the
delimitation of electoral areds including o morbund commission, yet
delimitation was the mondate of the [EBC; determination of number of
consfituencies which would reguire amendment of Arficle 89 (1) of the
Consfitution and determination as to whether the 2023 General Election
would be based on the existing 290 constifuencies and 1450 wards whose
nomes and boundanes the Commission was enjoingd by Arlicle 89 (2] to
start reviewing by March 2024,

153 Further, they cbserved that although Kenya was divided in three broad
categories into counties, constituencies and wards, from an administrative
standpoint, the country wos divided into. regions, sub-counfies, divisions,
lccations and sub-locafions. determined by the Nalional Government and
their boundaries were not precise as their delimitation was not governed by
any statute, rules or regulations. They proposed that Pardiament should fast-
trock enactment of a law to govemn the creafion and determination of sub-

locations ond other administrative units in compliance with the decision of

the High Ceourt in Republic v Independent Eecloral and Boundaries
Commission & another Ex-Parte Councilor Eliot Lidubwi Kihwsa & § others
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[2012] eKLR. They also proposed that Pariament should address the issue of
counly boundaries, let alone the creation of new counties, In determining
the boundores of counfies and administrafive units, Parliament should
ensure that there was a clear legal framework te determine the boundaries
of cities, municipdiities and cny other major urban centres ioking into
consideration Arficle 89 (5) of the Consfitution and preveniing the political
oppression and disenfranchisement of urban residents living in non-
caosmopoliton counties and constifuencies.

154 It wat also their view that the NADCO would have to grapple with the fate
of the 27 consfituencies that were secured by Section 27 (4] of the Sixih
schedule. The process of appointment of commissicners, and whether they
should be appointed the same way as other independent Constitufional
Cormmissions should also be resclved quickly,

155 Kenya Nafional Commission on Human Rights (KNCHR) noted thot fhe
Cornstitution attoched importance to far representation ond provides thai
the IEBC must work progressively fowards ensuring the number of
inhabitants in each constituency waos, as nearly as possitle, fhe same. The
Commission observed that  international standards on  boundary
delimitation called for a process thiat abided by the rule of low, consisiency
with human rights stondards and principles, and effective  citizen
participation, KNCHR proposed that IEBC should adhere fo the legal
framework regulating boundary delimitation including the fimes lines for
boundary delimitation; the framework for the public participation process;
and the resclution of disputes os provided for under Arficle 188 of the
Constitution. Further, that boundaries delimitation exercise should factor
ssues regording the represenfation of marginolized groups and ensure
conformity with the principles of representation as envisaged under Arficle
100 by enacting legislation that promotes the representation of efhnic
minorities and marginalized communities in Padiement and County
Assemiblies.
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156 KNCHR sfressed on the Urgent need for boundaries review to redress cross-
border disputes/ confiicts over markeis ond resources by adopfing o

Human Rights Bated Appraach to the exercise,
Creation of New Counties, Consfitvencies and Wards

157 The Sabaot Community submitted thot the current countfies and their
boundaries were the districts that existed up to 1992 having been
esfablished by fhe colonidlists hence forming a foundation of historical
injustices sufferad by the Sabaot Community that lives in parts of Bungoma
and Trans-Nzoia counties. Others had also setfled in Ugonda.

158 In 1993, the government made Mt Elgon constituency a distiict to give the
community soma level of autonomy. This together with others brought the
number of districts to 74 at the fime of the promulgofion of the new
consfitution In 2010, However, the present Consfitution promulgated in 2010,
established 47 counties. Mi. Elgon was not one of the counfies established;
hence reversing the administrative gains that some communities such as
the Sabaofs had gained with the 74 districts.

152 Presently, approximately 400,000 Scbaot people lived within the slopes of
Mt Bigon and were concentrated madinly, but not solely. in Mt. Elgon, Sabofi
and Endebess Consfituencies. The remainder of the Saboot were scattered
in West Pokot Counties, Uasin Gishu County, and Maasai Land while others
could be traced to Ugondao, Sudan, Ethiopia and Tanzania where they
were dispersed by the colonialists to those areas as documented in the
Carter Land Commission of 1932 ond EKenyan census population
documents of 2007 and 2019).

180 The E:-:}m_muniw noted that Aricle 174 of the Constitution Expres;sly gave
privilege of self-governance fo the people and enhanced participation of
the people in governance. It equally recognized the right of communitias
te manage their own affairs in order to further their development. Furiher, it
sought to protect and promote inferest and rights of the minordty and

rarginalized —commuonities. IF wos ogairst the oforemenfioned

Constitutional underpinning that the Soboot Community proposed an
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amendment of the Constifuion fo increase the number of Counties and
curve one for the Sabaaot in Mt Elgon,

141 They further stoted that Article 188 of the Constitution provides for
parameters of alteration of County boundaries. Those parameters were nof
applied in establishing the current County Boundaries and therefore they
proposed d review of the curent County Boundaries to conform to Arficle
188 of the Constitution.

142 They observed thot the Sabaot Community had met oll the above
Constitutional requirements. They further submitted that the proposed
county would amalgomate the curent Mt. Elgen, Saboti and Endebess
Constituencies. Alternafively, Mi. Elgon constituency could be retained as
an independent county,

163 They also proposed that in the event it was not possible fo create another
county, then the Committee could consider recommending olteration of
Bungoma and Trans MNzoia County Boundaries fo have Mt Elgon
Constituency moved from Bungoma County to Trans Mzoio County for
governance reasons. It was their view that that ophion would not require @
Constitutional amendment as it reguired only boundary alteration as
gnvisagad in Article 188 of the Constitution.

164 They further propesed that in the eveni of a referendum fo alfer
noundares, it should be daone only by electorate of the specific area of the
propaosed change as this would ensure that matters affecting minerities and
marginalized communifies were not subjected 1o mgjoritarian decisions.

1865 On delineation of constifuencies. the Scboot Community was of the view
that Mt Elgen Consfituency had remained to be ameng very few
constituencies in Kenya that hod never been sub-divided since
independence, despite their size ond population. The Consfifuency
cavered three sub-counties. They therefore proposed that the constituency
be sub-divided into two (Mt Elgon East and Mt Elgon West], and addificnal

Wards be created.
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166 On delineation of wards in Mt Blgon Constituency, they stated that, the
following wards existed in the consfituency: Cheptais, Chesikaki,
Kapkateny, Chepyuk, Elgon ond Koptama wards, They proposed that to
addrass the recommendafion by the Pariamentary Report of the proposed
Boundaries and Constituencies and wards by the IEBC (2012), eight wards
be estabiished in Mt. Elgon and named as follows: Chepkube, Sasur, Emmia,
Chengeywo, Nomorio, Chemoge. Kaboywo and Chepkitale Wards, In
Trans-Mzoia, the following eight wards be esfablished; Chepchoina,
Koptegaoao, Kisawai, Kinyoro, Kiboroa, Sabofi, Grasslands and Matisi Wards.

147 Additionally, fhey proposed the delineation of Lwandanyi Ward into three
wards, The rafionale for this was that the Ward was the largest in Bungoma
County with a population of about 27, 000 people. Due fo its vasiness,
residents were not adegquately receiving services such as bursaries, farm
inputs and other social amenifies. Residents of Malakisl and Lx;-.rund:::nu,ri
locations had to wravel long distances to access the ward office. They
proposed sub-division of the Ward for proper distibution of the populafion
and hence services delivery.

168 Trans Nzoia County Communities’ Council of Elders opposed creafion of
Mi. Elgon County proposed by the Sabact Community stating that the
creation of the county went against the Mabanga Accord that sought fo
promote peace, unity, cohesion and equity in the larger wesfem region. It
was their view that establiehing fhe county would moke the other
communities living in Trans Nzoig and Bungomo feel endangered and
would affect national cohesion and threaten to ignite ethnic clashes. it was
aiso their submission ihat claims of- margingiisotion of the -Sdbdof
Communify were not jusfified os they occupied various posifions in the
counties.

16% Trans MNzoia County Communities' Council of Blders however prayed for
creafion of three (3) addifional constituencies from sub-division of

Cherangany. Kiminini and Scbotfi constiiuencies. They clso proposed

cddifional wards to realize the essence of devolution.
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170 Wajir South leaders and elders presenied O memorandum fo the

Committes on ereation of a County, They made o proposal fo amend e
First Schedule of the Constitution to infroduce Waijir South County, which
would be carved out of the larger Wajir County. The Wajir Leaders and
Eiders informed the Committes that Wajir South had o total lend mass of
21,595 square Kilometers which franslated to 38.69% of he total Waijir
County land mcss. Further, they stated that Wajir South was the second
largest consfituency in the cc-umnr., with a population of 290,948 according
to the 2019 cersus, constituting about 39.77% of the pepulation of Wajir
County. The Constituency hod seven wards out of the total 30 wards in Wajir
County.

171 In their justification. they gifed thot the people of Wajir South have suifered

ineguality, under-representation and otfendant BCONOMIc Consegquences
thereby falling short of the aspirations of devolution. Further they avered
that as constituted, the expansive nature of Wajir County had posed greal
challenges in bringing decision maoking fo the grassrools and ensunng
adequate representation of all communities living in Wajir Cou nty. They also
stated that the cument leadership of Wajir County had marginalized the
resiclents of Waijir South in terms of employment, allocation of revenue and
services provision. They disclosed that out of the total workforce of Wajir
County Government of about 4750 employees, only 199 (4.19%) were from
Waijir Seuth region. Further, thatin ferms of eguitable share of revenue, from
the period 2013/2014 to 2021/2022, Wajr Counfy hoad received about
KShs.90.474 billion, Cut of this amount, Wajir South hod received about

5.33% of the sum total of the annual develepment allocalions.

172 I terms of viability of the proposed Waijrr South County, they stated that

the region boasts of largest livestock maorkets ond source Qcross the
narthern region (including Sormnalia) that has remained stable over time.
They stated that the constituency bordered with Somalia which presented
an opportunity for cross border frade. They also stated that The region had
large fracts of arable ldnd that had fhe petential for nafional breadbasket
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since the oreq had considerable amount of ferile soll, plenty of
underground water and seasonal rivers and Lorian Swamp which drew
water from (Ewaso Nyiro) which was largely underutilized,

173 Their prayer fo the Committee therefore was creation of Wajir Souih
County and that Wajir South Constituency be delimitated to create twe
additional consfituencies (o make a total of three). They alse prayed for
eight (8) addifional wards [fo make a total of 15), noting that before
devolution, Wajir South had o tofal of fourteen [14) wards.

174 Senator Enoch Kile Wambua, MP Senator, Kitui County and Senate Deputy
Minority Leader submitted a proposal to the Committes for creation of
Mwingi County fo be hived off from the cument Kitui County. In his
justification, he expiocined that creafion of Mwingl County would bring
resources and services closer to the people by splifting the expansive Kitui
County info two counfies and would ensure effective administration and
management of the affairs of the vast county. it was also Ris view that the
people of the greater Mwingi region lost out on county status in 2010 on a
technicality as Mwingi District was not gazetted immediately after its
creation.

175 He furtner submitted that as currently constituted, Mwingi region had three
constituencies that is Mwingi Central, Mwingi North and Mwingi West with a
cumulative population of 435,325 people according to the 201% naticnal
census report spread in fiffeen (15) words,

176 Sen. Wambua further submitted that the proposals to establish Mi. Elgon
County, Mwingi County and Wajir South County were backed up by a
Pariamentery-Caucus-of 27 mambers-ef Parliament:

177 National Parliamentary Cavcus for additional counties {27 MPs) submitted
that during the drafting of the 2010 Consfitution, the cumrent delineation of
counties adopted disticts delineated in 1992 as the 47 proposed counties
as those were the lawfully recognized administrafive units under the District

and Provinces Act s o compromised posifion following contentions by

various foctions on the optimum number of counfies. Further, that despite
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the initial intent of devolution to counteroct marginalisation, various forms
of exclusion persisted. Economic marginalisation was evident as smaller
populations within counties foced resticted access fo resources and
opporunities, leading to poverty ond inadequate semvices, Social
marginalisafion stemmed from exclusion from cammunity activities ond
networks, confributing to discrimination and isclation, Moreover, political
marginalisation was experienced by groups with limited representafion,
leading o unequal access to polifical processes and decision-making.

178 The Members of Padiament were of the view thot the boundaries that
existed, which provisionally adopted districts os counties, had inadvertently
led to eccnomic, social, ond poliical marginalisation, As Kenya was
composed of divérse nafions and communities, lumping groups with
different identiies info the same adminisirative units had perpefucted
unegual resource alocaofion and representation.

179 The members therefore proposed delineation of ten additienal counties to
address the historical marginalisation and for realisation of objects of
devolution as per Arficle 174, The proposed counties included: Kuria, Teso,
mMount Elgon. Eost Pekot, Mwingi, Gucha, Suba, fjara, Makury Wesi and Wajr
South.

180 The Turkana Professionals Association (TPA) also presenfed o
memorandum to the Commiffee on boundaries delimitation. The siated
that Turkana County had six (&) Consfituencies with 30 wards. The county
covered 77,000 square km represenfing 13% of Kenya's landmaoss. As O
region, the county was delineated into 15 tenitorial sections {gecgraphical
areas) and 27 grazing areas.

181 The Turkana termitorial sections were divided into three major grazing units

namely:

(a) Turkana North from Todonyang, Kibish, Lokitaung, Lokichogie. up to
Kakuma

(b} Turkana Central covering Loima, Lodwar, up to Kalokok:
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(e} Turkana South covering Lokichar, Kainuk, Lokod, Loriu, Parkati up to

Kaapedo.

182 Those temritorial sections and grazing creas were.munﬂg&d through an
elaborote clan-based governance structure as referenced in The Republic
of Kenya: Turkano District Range Management Handbook, Vol, i 8, 1994,

183 It was their proposal that those three expansive teritorial sections and
grazing units informed the rationale for Turkana County to be delimited info
three (3] counties, twelve (12] consfituencies and sixty {60] County
Assembly Wards (CAWSs). That would accelerate social-economic, political
and cultural growth and enhance sustainable development of the Turkana
people.

184 TPA also stated thot the massive londmass posed both logistical and
administrative consiraints for quick delivery of services to the residents. In
addition, they stated that Turkana County has three international borders
that require closer adminisfrative units for effective and timely
management of cross-border resource-based conflict.

185 In terms of viability, TPA stated that Turkana County was endowed with o
wealth of natural resources that when well topped could support not only
the new proposed electoral and administrative units, but the current and
the future Kenyan economy beside having the capacity to become o
regiondl ecohomic and commercial hub for Uganda. South Sudan and
Ethiopia. The said resources included livestock sector, oil and gas, ground
water resources, gecthenmal, solar ond wind energy, mineral resources and
lobour.

1846 TPa therefore proposed the creation of Turkana Norih, Turkong Centrai
and Turkana South Countfies, They clso propeosed six (4) addifional
constituencies and 30 more County Assembly Wards.

187 In addition to the delimitation of the county, they recommended review
of Turkana Counfy adminisirative boundaries and Garettement of official
place naomes_ in the mops fo curb duplication_of ploce npomes ond lognd
encroochment, They also proposed that the electoral boundary units in

Renod of the Mationa! Dislaguee Commitfes (Mapool- Novemaer 2023 Bt

FTEN



Turkana County be aligned with administrative boundary units. For instance,
some parts of Nakalale Ward were administratively in Turkang West Sub-
County while it fell under Turkana North Constifuency and some parts of
Turkwel ward in Loima report administratively fo Turkona  Central
Constituency.

188 The lichamus Community from Baringe County submitted fo fhe

Committee their quest for adeguate representotion in Parioment and in
government. They stated fhat they were a community with a population of
obout 33, 000 and occupied two (2) wards in Baringo county namely
ichamus and Mukutani Wards. The community had only fwo
represeniatives [MCAs) representing the Community af the county lsvel.

They did not have representatives in Parkament.

189 They called on the Committee to consider Articles 100 and 8% in making

proposals for creation of o Constituency for the lichamus Community.
Arficle 100 provides for the promofion of representation of marginalised
groups. Arlicle B9 on the other hand recognizes the need for equitable
representation and stipulotes the criteria for consfifuency delimitation. It
was their submission that the lichamus Community met the criteria and
should be granted a consfituency to ensure that their voice was heard, and
their neads addressad.

190 Further, they informed the Committee of orders of the Court in

Miscellaneous Application No. 305 of 2004 where fhe Court directed the
then Blectoral Commission of Kenya [ECK) or any other incoming body to
crecte by an act or any other review being underiaken a constituency for

the lichamus Community.

191 The Coast Parliamentary Group proposed creafion of the following

additional constituencies in the Coast regions: three (3) constifuencies in
Mombasa County: three (3] consfituencies in Kiiifi County; fwo (2]
constituencies in Kwale County and one (1) additional consfituency in

Lamu County due to its unigueness.

Repor of the National Diokegue Carmmitfes [Mapco)- November 2023 X



192 The Kiambu County Leaders Forum proposed that due fo the population
of Kiambu County which stood at 2,417,735 o5 per the 2019 KPHS, the

county should be sub-divided into three counties as follows:

{a] Thika County = comprising of Thika, Juja. and Ruiru sub-counties, All
these were highly urbanized constituencies with a total population
of Thika East 38,964, Thika West 245820, Juja 300.948 and Ruiru
370,111,

(B) Kilambu East County- comprising of exsting Kiambaa with o
populafion of 234, 400, Kiambu 145, 903, Githungurd 165,232,
Gatundu South 122,103 and Gatundu North 10%,870 sub-counties, It
consisted of rural, urban and per-urban areas.

(c} Kiambu West County- comprising of the existing Kikuyu with a
r:!l:!-puiciﬁ-l:!n of 187,122, Kobete 199,653, Limuru 159314 and Lo
135,303 sub counfies. It consisted of rural, urban and peri-urban

Qreds.

193 The Kiambu County Leaders Forum further stated that an analysis of the
2019 census based on the pepulalion of 475 milion divided among 47
counfies, Indicated that the avercge number of people per county was
1,010,638, A number of counties had a populafion of above one milion,
whereas a number were below. They therefore proposed that no new
county should be established in a county whose population was below the
average per county and that the first priodty in creation of new counfies
should be given to the eleven counties whose populafions were above
double the population average per county.

194 The F:iclmbi_l'c-::-unw Leaders Forum further prng_:n.med creafion of seven (7) -
new constituencies in Kiambu os follows: Thika County three (3] new
consfifuencies; Kiambu East County two (2] new constituencies; ond
Kiambu West County bwo (2] new consfifuencies. It was their submission that

tha creation of the proposed seven (7] constituencies in Kiambu County

would help to address the economic Injustices Inat s people hiad suffered
since the promulgation of the 2010 Constitution.
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195 Mt. Kenya Jurists also supported the creation of three counties in Kiambu
County (Thika County, Kiembu West and Kiambu East) as presented by the
Kiambu County Leaders Forum. Further, they proposed sub-division of
Murang'a County into two counties as follows:

(a] Maragwa County- comprising of the existing Gotanga wiin
population of 187,989, Kondara 175098 and Maragwo sulb-
counfies.

{la} Murang'a County — comprising of Kangema with a population of
80,477, Mathioya 92,814, Kigume 136,921 and Kiharu 88,193 sub-

counfies.

196 Mt Kenya Jursts also proposed that Embu County be sub-divided into
Ermnbu and Mbeere Counties by curving Mbeere County as folliows: from
Embu County

() Embu  county comprsing of Manyatia ond Runyenjes
constifuencies.
(b) Mbeere County consisting of the Mbeere North and Mbeere south

consfituencies,

197 Mt. Kenya jurists proposed a new county to be known as Kieni County be
establshed consisting of Kieni East and Kieni West sub-counties of Nyer
County and Laikipia East Consfituency of Laikipia County. Furither fhat a
new county to be known as Embakasi County comprising of the following
consfituencies should be curved out of the existing Nairobl and Mochakos

Counfies:

{a) Embakasi East, Embakasi North, Embakasl South, Embakasi West,
Embakasi Central with o population of 88.808 and Kasarant sub-
county with o population of 780.454 of Nairoki County

(b) Athi River with a population of 322, 499 and Matungulu 141,557 sub

counties of Machakos county
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198 As a result of the creation of Embakasi City County as set out above, Mt.
Kenya Jurists submitted that the boundaries of Nagirobi City County should

be altered os follows: to comprise the following consfituencies:

(a] Westlands, Dagoretti North, Dagoretti South, Longotfd, Kibra,
Roysambu, Ruarako, Makadara, Kamukunji, Starehe and Mathare
(b) Kajiodo North Constifuency of Kajiado County

197 Mt. Kenya jurists also proposed that Nakuru County be split info two
counties to create a new counfy to be known as Molo County to be curved
out of Nakuru County cumpﬁﬁing of the existing Molo, Mjoro, Rongail, Kuresol
North and Kuresoi South Constituencies. Su bsaquently, Nakuru County shall
comprise Naivasha, Gilgil, Bahati, Subukia, Nakury Town East and Nakuru
Town West. It waos their considered view that the proposal fo spiit Nakury
town among hwo counties was impractical and would disrupt the natural
growlh and best interests of the residents of Hakuru City.

200 The Homa Bay Interface Community Health Desk was of the view that Suba
Community and Homa Bay Constituency had met population quota, They
therefore proposed creation of Subo County and sub-division of Homa Bay

Constitvency into Homa Bay and Kanyanda Censfituencies.
Committee Observations
201 The Committee observed thot—

(a) Article 88 of the Consfifution mandates the IEBC fo underiake
delimitation of boundares of constituencies and wards. Further,

Arficle 188 places the responsibility of olteration of boundaries of

counties on Parliament,

(b) The Fith Schedule to the Independent Blectoral and Boundaries
Commission Act, 2011 provides for the procedure for the first review
of boundaries which was completed in 2012. In this regard there i
need to omend the Independent Electoral and Boundaries
Commission &ct, 2071 to provide for procedore for subsesguent

delimitation of boundaries,
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[c) The County Boundaries Bill, 2023 wos under consideration in
Pardiament. The Bill seeks to provide for county boundaries, o
mechanism for resolution of county boundary disputes. Enaciment
of the Bill will give effect to Article 188 of the Consfitution Dy
providing for the procedure for alteration of county boundaries and
provide for the establishment of an independent county boundaries
commission.

Id) There were proposals for creation of the following counties: Waiir
South, Sabaot, Mwingi, Kuria, Teso, Mount Elgon, East Pokot, Gucha,
Suba, lioro, Nokuru West, Turkana North, Turkang Central and
Turkona South, Thika, Kiombu Eost, Kiombu West, Maragwa,
Mbeere, Kieni, Molo, Suba and Embakasi City counfies,

(e} Mast of the cppeals for creation of new counfies were based on
claims of marginalisation and discrimination of minority commu nities
in some counties in terms of development, resource allocalion,
services delivery, employment opportunities and county leadership
amaong ofher reqsons.

(f| Establishment of counties along ethnic groupings poses risk of
ethnic balkarisation and further polarisation of the country. Furiner,
Article 188 of the Consfitution stipulates the criteria for alteration of
county boundarnes.

(g] Arficle B9 of the Constitution provides that the IEBC shall review the
names arid boundaries of constituencies of intervals of not less than
gight years and not more than hwelve years. Considering that the
last boundaories delimiletion exercise wos done in 2012, the
Commission is expected fo complete the next delimitation by March
2024, There was therefore o need to fost frack esfablishment of he
IEBC.

(1) Article & [1) of the Consfitution provides that the terrtory of Kenya is
divided into counfies specified in the Ffrst Schedule to fhe
Constitution. The creation of additional counties affects the temitory
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of Kenya which is o matter falling under Article 255 which cails for o

referendum.
Committee Recommendations
202 The Committee recommends thai—

(a} Article 89 of the Constitution be amended o provide that where for
any redson fhe review of the names ond boundories of
constituencies by the Independent Electorcl and Boundaries
Commission is not completed within the fime stipulated under Arficle
87{2) or where there are justifiable reasons for the extension of the
perod for review, Pardioment may exiend fhe period provided for
under Article 8%(2) of the Constitution by a resolution possed by the
Natfional Assermnbly, with the support of @ majority of all the Members
of the Assembly; ond fhe Senafe, with the support of a majority of
all the county detegations.

(B} The procedure for delimitation of the boundaries be provided forin
the Independent Blectoral and Boundaries Commission Act, 2011,
(c) Pariament shall within six months of the adoption of this report enoct
the County Boundaries Bill, 2023 to provide a legislafive framewaork
for review of the County boundaries as provided for under Arficle

188 of the Consfitution.

{d) The |EBC to underfake boundaries delimitation of constituencies
and wards os provided for under Article 82 of the Constitufion.

{&] The National Cohesion and Infegration Commission investigates the
claims of perceived marginalisation and discrimination by Sabact
Communily living in Bungema and Trans Nzoia Counties; residents of
Wajir South Consfituency, Tiaty Consfituency and Teso, Kuria and
suba Communities, with the objective of ascertaining the claims
ond extent of the marginalisation and discrimination and make

proposals for promofing inclusivity and peaceful coexistence

amongst different communities.
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Audit of the 2022 Presidential Election
Background and Context

203 The country held its General Election on 9 August 2022, The results of the
Presidenticl elections were publicly announced on 150 August 2023,
However, prior to the announcements, there was a disogreement among
the Commissioners over tallying and verification of the Presidential Election
Results, The differerice led four Commissioners fo disossociate themselves
fram the results anncunced by the Chairman and tweo other Commissioners.

204 A number of petiticns were filed in the Supreme Court of Kenya in
accordance with Arficle 140 of the Constitution following the declaratfion
of results. The Supreme Court upheld the results of the Presidenticl Elections.

205 The Committes received a number of submissions on audit of presidential

glection as summarized below:
summary of Submissions by the Public
206 The proposals on the audit of the elections include—

[a) Establishment of an independent and multi-stakeholder taskforce
to audit the electoral process fo identify all loopholes and
weaknesses.

[b) The servers should be opened, and a forensic audit done fo ensure
transparency and accountability.

(c) Consider a judicial commission similar 1o Kriegler Commission to
carry out the audit.

{d) Audit of the elecfions as per fhe items that the Supreme Court
flogged cut.

(e Audit to focus on legal, policy, data manogement, administrative
frameworks, and ossessment of security arongements for both
personnel ond leadership of IEBC. Other issues proposed for audit
include softwaore and final cerification ameng other things.

(7} Implement the recommendations of the Kriegler reporf.
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(g] The IEBC be compelled through legisiafion to hand over all electoral
materials for audit. Similarly, ancther stokeholder proposed thot
through legisiation, aouditing election material and infrasfructure
should be o mandatory requirement.

(h} Petiion for presidential candidate should be extended fo 3 monihs
and swearing-in held eariest in November, to give room to exhaust
any doulbis.

(i} The loser in an election can do their own intemal audit of the
elections.

{j] Servers be opened by extemal experts appointed by both groups
before the wrangling parties or their frusted agents.

207 The Central Organisation of Trade Unions (COTU (K)) submifted that focus
should be on electoral reforms rather than seeking aon audit of the 2022
elachions.

208 The Independent Electoral and Boundories ond Commission (IEBC)
Secrefariat submitted that Arficles 101 36 and 180 of the Constitultion
prescribed that the elections of Members of Pardiament, President, County
Governor and Members of County Assemblies shall be held on the Second
Tuesday of August in every fifth year in a single general election. Thus, the
Commission conducted six elections through the same process on the same
day ond using the same officials, transiating to 1,882 elected persons.
Further, that dispufes arising from election of the six elective positions were
subjected to due judicial processes. The outcome of the judicial process far

fhe presidenticl election was supposed to be binding and final to the

207 The IEBC secretariot was of the view thaf the suggested audit of the
Presidential Elecfions inevitably delved into the entire framework of the
dispute resolution arising from the presidential election. They further stated
that gccording fo Regulation 11 of the Elections [Technology) Regulations

— 2005 an-audit-of-the-enfire-election'stechnologywas-condusted-by-a— ——

reputable independent technology security firm in complionce with the
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law. Addifionally, an audit of the Voter Register was also caried out by an
independent firrm pursuant fo Section 84 of the Eections Act, 2011. They
further stated that all resulis from the poliing stations were openiy counted,
collated, verified and promptly announced by the presiding/ returning
officers at various levels in the presence of media, cbservers, political parfies
and candidates’ agents.

210 The IEBC Secretoriat stated that thorough verification of the presidential
glection was done at the Bomas of Kenya Tallying Centre for six (6] days
with chief agents in the presence of media and observers, and in
accordance with the result manogement framework shared with
prasidentfial candidates. IEBC detailed that the Resuifs Transmission Systemn
siceessfully transmitted a total of 46,201 p!’&&‘ldeﬁﬁﬂl results forms from the
polling stotions translating fo a 99.94% attainment rate.

211 The Secretariat also stated that 14,239.862 volers were (denfified
electronically for the 2022 General Hections, which trarslated to obout
99 95% of voters who tumed out to vote. The Commissicn also provided a
public portal for access of the presidential results, which was accessed over
280 million fimes. The Supreme Court also in their determination of the
presidential election pefition carmied outICT scruting and inspection, tallying
and recount of sampled presidential election results; The Supreme Court
returned o verdict that the elecfion was conducted in accordance with
the principles set out in the Constifution ond election laws and that the
Commission attained the Constitutional threshold sef out in Arficle 138 (4} of
the Constitution.

212 The Secretariat submitted thot the Coemmission complied with all the
relevant laws in the conduct of the 2022 General Election.

213 1EBC Secretariot observed the following limitafions on audit of 2022
presidential elechions: the process of scrutiny of election technology had
not been fully defined in low: absence of o legal framework for handling
presidential election disputes affer determination by the Supreme Court of

Kenya; absence of Commissioners to camy out audit of the presidential
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election in the event the oudit was required and high likelihood of
polarisation and division in the counfry.

214 |EBC secrefarial therefore recommended development of a legisiative
framework to guide the process of scrufing of presidential election results
before the decision of the Supreme Court and that recruitment of
chainperson and members of the Commission be expedited.

215 The Sabaot Community submifted that the Hections Software including
voter regisirafion daotabases and vote fransmission systems required oudit.
Rowever, they observed that there was no mechanism to cudit presidenticl
results fransmission softwore. They also nofed that despite claims of
unauthorized access to election systems, there were no mechanisms for
ascertaining such claims.

216 Further, they stafed that there were no clear mechanisms of conducting
post-election audits. As such, it was not cleaor if it shouid entall manual
recount of a random somple of ballots to verify the accuracy of the
reported results, and giving public report or if it could take any other form.

217 Kenya Women Parliamentary Association (KEWOPA) on their part called
for enhancing transparency and fairmess of representation to give effect to
the principles set out in Adficles 81 [d) and 89 [7) (b} to premote electoral
competition bosed on ideclogies and values and to ensure that every vote
cast- by cififens counts.

218 The Inter-Religious Council of Kenya proposed the establishment of an
independent and multi-sectoral task force toaudit the electoral process to
identify all the loopholes and weacknesses of the electoral process and
elections-in Kerya. The goals-of the-audit should include: proposals for:
cutting the costs of conducting elections significantly; the role of election
technology (in line with the Supreme Court Recommendation): regulating
comuption ond campaign spending; making the operations of the
Commission more fransparent and independent; and ensuring that all

electoral processes are transparent and predictable.
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219 The Political Parties Liaison Commitiee (PPLC) submitted that oudit of the
2022 presidential elections should be done with a view of establishing ond
addressing ony gaps experienced during the 2022 electoral cycle.

220 The Elections Observers Group (ELOG) was of the view thal Kenyans
neaded to diclogue, review, rationalize ond re-evaoluate the electoral
system and infrastructure, including the Elecfions Management Boord
model in Kenya with a view fo idenfifying a system and infrastructure that
best suited the political dynamics and nuances in Kenya. Further ELOG
submitted that there was need fo address the cost of elections by adopfing
simple and appropriate electoral technology and eliminate administrafive
and legal hurdies that occasion lasi-minute procuremeni of strafegic
election-related materials,

291 Additionally, ELOG proposed that IEBC could consider simplifying and
restructuring Form 34A and include a column that accounted for stray
pallots. In addifion, it could censider having only one section for total valid
voles.

222 On election monitoring, ELOG proposed that IEBC gronts observers ocCess
to back-room server operations on the processing of results forms.

223 ICPAK submitted that pre-, during and post-election audit of systems,
finances, process and cutcomes should be conducted not anly for the 2022
election but also for future presidential elections. They further proposed that
audit should be undertaken in o mulli-disciplinary approach by reputable
firms in the different sectors including voting system, forensic and financial
audils among others.

224 ICPAK proposed amendment to Arficle 86 [d] of the Constitufion by
inserfing the words “and conducting o post-election audit of systerns,
finances, process and outcomes" after the words “election materials”.

225 The Kenya Nafional Chamber of Commerce and Indusiry submitted that
they stood with the ruling of the Supreme Court of Kenya on the last
presidential election pefifion ond the matter stood closed. However, they

proposed that to forestall disputes over election results in future, there
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should be a mechanism to conduct an audit of the election system/servers
sa as to allow all parties to interact with the servers. Further, thot there should
be o system fo dllow electoral audit, maybe within six months of the
elechon:

224 Mkenya Daima was of the view that audits of elections could not be aimed
at re-assessing resulls but sheuld be focused on process improvement, They
proposed that there should be gudit of dll elections ch a penodic basis to
assass areas of improvement, and cost and efficiency savings.

227 The Media Council of Kenya submitted on the crucial rele of the media in
electoral justice and reloted matters. They informed the Commitiee thatin
the past elections, the media encountered significant challenges
accessing information in the varous stages of the electoral cycle. Thus, o
address this issue and promote fransparency, they recommended the
establishment of media centres dedicated to managing dissemination of
infermation during etections. The proposed cenfre would assist in access fo
credible and fimely information on elecloral issues thus preventing
misinformation/disinformation.

228 The Counci of Kenya urged the commitfee o support the inclusion of
mandatory debates, development of guidelines and ensuring equitable
access o all condidates. The media should also be involved in this exercise
in moanitorng, reporting and coordination of the debates to ensure fairmess,
transparency and adherence o ethical standards.

22% The Law Sociefy of Kenya (LSK) called on the Committee to consider
proposing enactment of a legal framework for auditing an entfire election
that would-entrench-techrelegy into elections and establish a preper oudit
framework so that as the elections go on, there is enough testing of integrity.
audit trails and all the necessary legal infrastructures. Further, the legislafive
framework showld require that immediately after an election, there is legal
obligation on the part of the IEBC to conduct an gudit,

230 LSK averred that there should be o robust electoral mechanism thot

ensures onhgoeing audit of the processes and continuous audit of the
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election fransmission system with a view of infusing greater fransparency
and efficiency ond gaining more credibiity on the part of the IEBC.

231 Maendeleo Ya Wanawake Organisation (MYWO) submitted that in future
elections, audit of the elections should be caried out within 2-3 monihs
after inauguration for the country to move on and allow the elected
administration to work,

237 The Turkana Professionals Association (TPA) averred that they respected
the institutional independence of the Supreme Court and its exclusive
jurisdiction to hear and determine disputes relating to the election fo the
sffice of president as provided in Arficle 143 (3] (o] ond arising fram Arficle
140 of CokK 2010, They stated that they respected the opinions of the
rrajority of Kenyans with regard fo audif of the 2022 presidential election
results,

233 The Independent Paolicing Oversight Authority (IPOA) informed the
Committee that there have been perceptions of police being partisan
during electoral cycles. IPOA ensured that delivery of service fo the public
was non-partfisan and thus they are observers during elections. Dunng
slection cycles, police officers are part of the electoral system to some
extent under the |EBC, but as far as their conduct and relglionship with the
rembers of the public was concemed, they were under the directive of
the Inspector General of Police.

234 IPOA also submitted that following the 2022 General Bection, they had
received 237 complaints involving 359 complainants from Kisumu, Makur,
Neiirobi, Mombasa and Kokameaga. IPOA data captured 57 deaths during
the periods of demonstrofions. In terms of distribution, Kisumu had 33,
Mokuru 2, Nairobi 20 and Kokamega 2. The coses wers under active
investigations while some were af the foil end of conclusion.

235 IPOA stated that besides the Police Cfficers, security operations during
elections are usually done by other ogencies including the Mafienal Youth
Service [NYS) and Kenya Prisons Service who are not under their purview.

There were alse other muli-agency operations which involved other
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services apart from National Police Service that were not under the purview
of IPOA and were not govermned by proper siructures. This could lead fo
perpetuation of atrocities. They therefore proposed expansion of their
mandate censtifutionally or by stalute to incomporate  other
agencies/services that dealf with internal security for proper oversight.

236 IPOA proposed expansion of electoral courts to cllow handiing of metters
that relate to police officers and members of other services durng the
electoral pericd or any other time to avoid delays that cause untold
suffering to members of the public.

237 It was dlso their submission thot during elections and in accordance with
section 105 of the Election Act, 2011 police officers or any other officers
offering service were considered on election official. In that case, there
could be a gap considering that those are persons under the control of the
IEBC. IPOA therefore requested that the express provision should also cover
ofher oversight bodias dllowed fo oversee the service,

238 IPOA alo colled for a review of the process of oppointment of the
Inspector Generdal of Police and the Deputy Inspector General of Police o
promote independence of the office.

235 Professor Githu Muigal, Aftorney General Emerifus submitted that he did
not support audit of the 2022 election results since the election pefitions
were resolved with finality by the judiciary. He submitted that revisiing the
election results could erode the confidence of the public in the Judiciary
and could create a permanent state of electoral instability, It was also his
proposifion that the standard of the Supreme Court of Kenya woas not to
declare thai sieciions. did nol have any hilches, but o deierming if There
was a hitch of such substantial nature that it offected the resulls of the
election, He supported audit of the elecfion process with a view to identify
arecs of improvement in the next elecfion cycles.

240 Former |[EBC Commissioners Ms. Juliana Cherera, Mr. Justus Nyangaya, Mr,
Francis Wanderi and Ms. Irene Masit submitted that by operation of Section

37 of the Elections Act, 2011 the Commission was required to elecironically
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fransmit tobulated results and an image of the resull declaration form
confirming the authenticity of the polling stafion results. It was their posiiion
thait the Chairperson unilaterally fook the decision to deny the country the
benefit of a running tally based on tabulated results as o countercheck of
the transmitted images and the resulis declared in the Consfituency Tallying
Centres and the Nafional Tallying Centre.

241 The eff&ct of the violdtions, willful omission and ad hoc decisions by the
chairperson ensured that the invesiment in the KIEMS was not used fo
achieve the chiectives of fransparency, determinacy and accountability
of presidential election results. It effectively resulted in keeping the couniry
in the dark for teo long. giving undue power to the chairperson in collusion
with his prefered selection of commissioners and unaccouniable staff, in
total olienation of the other four commissioners. Thus, it was thelr view fhat
the resuits management framework of the 2022 Presidenfiol Elections
effectively mirored the 2007 Presidenticl Declaration and derogated the
gains of the Constitution of Kenya 2010, 2016 amendments fo the Eections
Act, Maing Kigi decision and immense investment in technology.

242 They opined that the results of the 2022 Presidenfial Elections were
indeterminate as they were neither tabuloted nor verfied by the
Commissioners in accordance with the process confemploted under Arficle
138,

243 The former Commissioners also informed the Committee thaf there were o
number of occasions where they raised concerns and dissent, but which
remained unresolved or simply ignored or glienated by the Chairperson
and the two other Cammissioners. They recommended that there should
be procedures for resolution of disputes among Commissioners. Some of
those instances when there were disagreements in the Commission
included in the procurement of KIEMS Technology provider Smartmatic,
ballet papers and other election matendls, unilateral transfer of Retuming
Officers and unilateral assignment of roles to commissioners and staff at the

Naficnal Tallying Centre among others.
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244 They recommmended that decisions of the Commission in plenary should be
final and crfical decisions which were not subjected to the Commission’s
consideration should be null and void. Further, that disputes among
commissioners on crifical issues should be resolved by a mediation
Committee appointed by the Commission on Administration of Justice
headed by a person quadlified to sit as a Supreme Court Judge.

245 They also colled for the restoration of Technolegy Reference/Advisory
Committee considering the determination by the Courl on
unconstituticrialiby.

246 In order to sofeguard the finality of poling stafion results, they
recommended that electronic transmission and tabulation should be
complimented with verification, collotion and declarafion at the lowest
level in the constituency. This should be followed with fransparent county
tallying and tabulation.

247 additionally, they recommended that there should be clear regulations
and administrative procedures for Mational Tallying Centre [NTC)
considering the role of commissioners. It should be dlear that the officiols
with NTC roles exercise delegated autherity of commissioners and must be
under direct supervision. In addition, Commissioners should resolve any
complaints and disputes before final verficotion ond announcement by
the chairperson.

248 On election management, the former Commissioners recommendead fresh
registration of vofters before 2027 General Elections o resolve the issues
raised on the Voler Reglstrafion Audit of 2022 Further. thot election
technology-should be locally owned to aveid invocation of copyright
infingement risks; full infegrafion of technology for the ofher elections;
baliot papers 1o be printed locally; cancellotion of the curent fromework
confracts and fresh procurement undertaken.

249 The commissioners also called for full technology oudit of the 2022
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250 The Mational Councll of Churches of Kenya (NCCK) subrmitted that audit
process shiould be done cauficusly 50 os not ta weaken frust in the funchion
of institutions, They proposed enaciment of legislation to esfablish a Judicial
Commission to camy out the audit to ensure the process promotes peace,
stability and national cohesion.

251 Mt Kenya Jursts proposed changes fo determinafion of presidential
glection petitions, They were of the view that upon decloration of
presidential election results by the Commission, a special court of seven
members recruited from judges of the High Court, Couwrt of Appeal and
Supremie Court should be established to hear and determine the
oresidentiol petitions. In the composition of the bench, ncone of the
members should belong to the same communities as the candidates for
president and deputy president who have gamered the highest and
second highest votes. Addifionally, none of the judges should hall from the
some county as the saoid four candidates. The proposals call for
amendment of the Constitution as they touch on the exclusive jurisdiction
of the Supreme Court of Kenya.

252 Hon. Amos Wako, Attorney-General Emeritus stated thot the Supreme
Court had exclusive jurisdicfion o hear and determine disputes relafing to
the elections fo the Office of the President and its decision was final under
Arficle 163 (3) {o) of the Consfitution. However, audit cannot change or
reverse the deckion of the Supreme Court through o consfitutional and
legal process. He stated that many experts hod observed that the main
chollenge In the electoral processes lay in tallying, tcbulation and
declaration of results. The former Attormey General proposed that an audit
could be done tfo identify shorfcomings, weaokness and shortfalls to be
rectified before the next elections and o improve elecioral processes.
Further, he called for enactment of a law thot required that servers be
automnatically opened and made accessible to anyone as soon os the

presidentiol elecfions are declared. To avoid conflicts over intellectual
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rights, it should be made clear to IT service providers that the servers would
be opened ofter elections.

253 Kenya Kwanza Alliance was of the view that the Supreme Court
pronounced itself on the 2022 Presidential Election Petitions and called for
respect for legal structure provided for in law o adjudicate on political
issues, They agreed onh an cudit of the process to inform where there was
need for improvemeant.

254 Azimlo la Umcoja One Kenya Coalition was of the view that Article 88 (4) [h)
required |EBC fo faciifote the cbservation, monitoring ond evaluotion of
elections. That was very different from the evaluation done by IEBC. The
Coalifion therefore colled for audit of the 2022 Presidential Election Results
to demonstrate the fidelity of those elections and remove any doubts that
they were bungled by the [EBC. They proposed a systems and forensic

audif;

(0] Systems Audit fo evaluate, review and examine all the systems that
feed intfo ond relate to the electoral system. This would unearth
delberate acts and omissions by bolth the commission and
secratariat with the view of bungling elections.

(b} Forensic Audit which entcils the exomination, investigation and
vefification of the whole electoral system with the servers as the core

entry point to establish if any wrong was done,

255 Electoral Law and Governance Institute for Africa (ELGIA) noted that in the
2022 elections, IEBC decided to transmit the image of the results
elecironically and the returning officers to fransport the Statufory Form 34A
ta Nairabi, Th:éﬁ_; were of the view that the resulls mch;gemenf systerm was
improved by infroduction of KIEMS kits. In the elections, the Supreme Court
took the view that no major iregularities were noted and that the elections
met the credibility threshold. As an cccountability meosure to improve
Results Management Chain, they noted thot there was need for affirmation

Thdl he resollR fransmitted electramcally” have the same weight at the
results contained in the Statutory Declaration Form 344.
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256 ELGIA proposed operalionalisation of the Kenya Infegrafed Eleclion
Management System [KIEM3) kits integrating biometic voter registration,
candidates' registration, vater identification, results management and
results display system. Further they called for interpretation of Article 138 of
the Constitution on the role of the Commission in the results monagement
chiain as per Supreme Court ruling and that IEBC should abolish backroom
collotion centres o5 it roised the gquestion of fransporency and
accountability.

757 Kenya Conference of Catholic Bishops (KCCB) cbserved thot doubls
about the electoral process and the results nad been cause of conflicts.
They therefore proposed that Article 88 (4) (h) of the Consfitution be
amended to remove evaluation function from IEBC and fo provide for an
independent audit within o year ofter the election.

258 The ICT Association of Kenya noted that elections audit is for confirmatan
of results and that election went well. The Association proposed that
elections ws’rems'shr::uid be audied prior to elections. Political Parties
Licison Committes [PPLC) should come up with a system that pofifical
parfies themselves will oudit prior fo the elections and see how figures
progress from a polling stafion up fe the tallying centre, Subsequently, there
should be another audit just fo confirm. Further, it was their proposal that if
an audit of 2022 presidenfial election was to be done, it should not rely on
the system only. If should be benchmarked alongside the declaration forms
in the ballet boxes (i.e., servers ond ballot boxes).

255 |CT Association of Kenya recommended that going fornward; IEBC should
make use of local ICT systems ond embrace use of technology in elections
including elecironic voling.

240 The Kenya National Commission on Human Rights (KNCHR) subrritied that
audit of the 2022 Presidential Bection should be solely for the purpose of
improving systems and not for re-opening of the result. In the 2022 Elections,
the Commission monitored the entire electoral cycle, pre, during and after

the General Election ond documented s observations and
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recommendations in its 2022 KNCHR elections monitoring reports. The
Cormmission nofed that there was o substonfiol drep of human rights
violations in the 2022 Hections as compared to that of 2017.

241 KNCHE proposed g number of aregs of improvement as captured in its
Hection Maonitoring Report. They include investment in technology in
elections including biometric to make it easy to vole from any location;
accessibility of PWDs including ramps and technology for the deaf, dumb
and blind; improving registration of voters; public awareness to increase
voter tumout; improving court processes and fockling election offences
ond malpracfices more decisively. They also proposed improving court
processes as foo many bunals cause confusion. Other proposals they
made include shorfening time for the release of results since it couses
anxiety during the waifing period, managing the media, including social

media, hate speech, infimidation and foke news.
Committee Observations
262 The Commiftee observed that—

(o) Evaluation of eleclions are important in ensuring that voling systems
operate accurately, that election officials comply with lows,
regulations and intermnal policies, identifying weaknesses and set
benchmarks for future performance. In addifion, it helps build
confidence in the election administration process and credikility of
the results and the electoral manocgement body.

(b} While Articie 88 (4] (h) provides that IEBC shall facilitate observation,
monitonng and evaluchion of elechions, there is no clarity on who
conducts the evolualion, the objectives of an evalugtion, initiation
of evalugtion and the role of the IEBC in facilitating the process.

(c] As the Committee deliberations progressed, it was noted that the
provisions relafing o the evaluation of the electoral processes

reguired further expositicon a8 o means fo improve electaral

pPirOCessas.
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Committee Recommendalions
243 The Committee recommends that—
(o] With respect to evaluation of the 2022 electoral process —

(il Within twenty-one days of the odoption of this report by
Pardiament, the leadership of the majority and minority coalifions
shall appoint a panel to evaluate the 2022 electoral process.

(i) The Panel shall consist of six experts. The majority and minority
parties or codlifion of parfies shall each nominate three experts.

fiii} The Panel shall joinfly appoint a reputabie firm of a consortium of
firms to undertake the evaluation. If there i no agreement on the
icint appointment of a firm, each side of the panel shall appoint
a reputable firm to undertake the evaluation. The two firms shall
coordinate the evaluation process.

[iv) After the conduct of the evaluation process. fhe Panel shall
harmonize the findings of the iwo firms and submit the

harmonized report fo Parlioment.

{b) With respect to evaluation of the electoral process under Arficle
88(4) [h) ofter o general election, the Elections Act, 2011 be
amended to provide for the scope of the evaluafion, financing. and

reporting.
Related Matters
Electoral Legal Reforms

264 Elections in Kenya are govemned by varous laws and regulafions. The
Constitution of Kenya lays the foundation for the laws goveming elections
in Kenya. Article 82 stipulates that Pardiament shall enact legisiotion 1o
provide for the conduct of elections to the office of The President, ihe
Netisnal Assembly, the Senate, County Govemnor and County Assembly;
the conduct of referenda; election dispute resolufion; and for connected
purposes. Pursuant to thess provisions, legislations including the

independent Blectoral and Boundaries Commission Act, 2011, the Bectfions
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Act, 2011, the Blection Offences Act, 2014; and the Election Campgign
Financing Act, 2013 have since been enacted.

265 There are dlso a number of subsidiary legisiations fhal govern elections
inciuding; Elections (Registration of Voters| Regulations; Elections (General)
Regulations; Rules of Procedure on Setflement of Disputes; Elections
(Technology] Reguiafions; Elections (Parly Primaries and Party Lisis)
Regulotions; Eeclions (Voter Education) Regulations ond Elections
(Parligmentary and County Elections) Pefitions Rules.

266 These laws have undergone several amendments over the veaors to
conform o emerging practices as well as fill gaps in low that have been
identified.

267 The following views were submitted to the Committee during stakeholder
engagements; -

Summary of Submissions by the Public

268 IEBC Secretariat submitted that in the aoffermath of elections, the
Commission conducts Post-Election Evaluafion to determine whot worked,
what did not work well ond draw recommendations to inform the conduct
of future elections. Some of the recommendations informed legal reform to
addrass the identified gops in law,

269 The Secretariat stated that in the last election cycle, they submitted The
Election Laws [Amendment] Bill 2020; Draft Independent Electoral and
Boundaries Commission (Amendment] Bill 2020: Droft Blection Campaign
Fnancing Reguldtions 2020; Droft Referendum Bill, 2020 and Rules and
Procedure on Delimifation of Boundaries, 2021 for consideration by
Pariament, However, the draft bills and ré-gi.liuﬁons were never ehﬂcted
info law.

270 The |[EBC Secretariat was of the view that late enactment of the electoral
laows foo close to the general elections and incction by Pardiament in

passing the proposed lows posed challenges to electoral legal reforms.

Repan of the Mofisnal Diologue Commifles {Mapoo)- Novermber 2023 74



EELEREE e S S

T B 8 8 i b arm—

271 They therefore recommended that the draft amendments fo electoral
laws be fost-tracked in line with IREC's recommendation of two years
befora an election.

272 They further recommended that Parlioment should enact the proposdis on
electoral reform in fime, operationalisation of IEBC fund, actualisation of
special vofing for poll officials and essenfial service providers and
enactment of a robust fremework to facliitate citizens living outside Kenyd
to participate in electoral processes.

273 As observed by [ERC, the Election Observer Group (ELOG) also noted that
passing election lows too close fo an election posed a challenge fo the
implementing agencies. They therefore proposed that the Constifution and
Elections Act be amended to restict amendments to the slectoral lows af
least 12 months before elections. In the alternative, the low to provide that
any amendments enacted é menths before an election shall take effectin
the next general election. It was also their proposal that the Statutory
Instruments Act (2013) be amended so that Parlioment dees not have arole
in opproving secondary rules of procedures developed by the IEBC ond the
Judiciary and that the Consfitution be amended fo fransfer the mandate
of election disputes related to party nemination from IEBC to Political Parties
Dispute Tribunal (PFDT).

274 Kenya National Chamber of Commerce and Industries (KNCCI) held the
view that there should be no amendments 1o electoral laws 12 months to
General Bection.

275 Azimio la Umoja One Kenya Ceadlifion proposed that to change laws
related fo general elections within six months of the election, Parlioment

shiould have at least two thirds (34] of cll MPs agreeing to the change.
Committee Observalions
274 The Committee cbserved thot—

la) Encctment of electoral lows close to General elections posed
challenges to the Commission's preporedness for elections and

could cast doubts on the cradibility of elections. There s therefore
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needed fo resfrict electoral law amendments too close fo an
election threugh legisiative inferventions prescribing the period
when such changes in low can be made and the thresheld for such
amendments.

(B} The Independent Review Commission of the 2007 General Blections
proposed that electoral laws should be enacted at least fwo years
before elections.

{c) In Kafiba Insfitufe & 3 others v. AHfomey General & 2 cthers
Constitutional Pefifion No. 548 of 2017; [2018] eKLR, the High Court
gave g judgement on the consfitutionglity of provisions of the
Election Lows [Amendmenf] Act No. 34 of 2017 which hod
amended the Elections Act, 2011, the Independent Election and
Boundaries Commission Act 2011, and the Elections Offences Act,
2016, The Court found a number of the amendments to be

unconstitutionaol.
Cammittee Recammendafions
277 The Committes recommends that—

(o) Electoral lows should be enacted of least eighteen months to o
general elechon.

(b} Padioment amends the Eleclions Act, 2011 and the Independent
Electfion and Boundaries Commission Act 2011 fo repeal the variaus
provisions of the Acts that were declared uncaonstitutional by the

court,
Time for Resolution of Presideniial Election Pétitions —

278 Arficle 140 of the Consfitution provides for fhe procedure for questions as
to the validity of presidential election. A person can file a petition in the
Supreme Court to Challenge the election of the President-elect within

seven days of declaration of the results. The Supreme Court has fourteen

days-afierthe-filling-of-the petition to. heer and determine-the-petitien- —
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579 The Supreme Court's jurisdiction in a presidential election is onginal and
exclusive as no court ofher than the Supreme Court has the junsdiction o
near and deterrmine disputes relating fo an election for the office of the
President.

280 Since the estoblishment of the Supreme Courl of Kenya in 2011, it has
determined several petitions challenging the decloration of presidential
election results. In these instances, the Court has delivered a judgement

and reserved redsons due to the shingent timelines.
summary of Submissions by the Public

281 The Independent Electoral and Boundaries Commission (IEBC) proposed
an amendment to the legal framework fo expand the period of hearing
and determination of Presidential Election pefitions by the Supreme Court
from fourteen days to thirty days.

2872 The Elections Observation Group also proposed that the Constitution be
amended fo increase the fimelines for filing. hearing and determination of
presidenticl election petifion,

283 Kenya National Chamber of Commerce and Industry (KNCCI) was of the
view that timelines for filing, hearing and determination of presidential
election pefiions be increased and that the Presidential Petition should
commence at the High Court as the court of orginal jurisdiction and be
subject to one appeal before the Supreme Court with ¢ fime limit of sixty
days for the entire process.

284 The Kenya Women Parliamentary Associafion (KEWOPA) observed that the
time alowed for dispute resolution i.e,, the Supreme Court intervention for
Presidential Election ta validate the resulls may be too short for any
mecaningful involvement, Thay therefore preposed an amandment fo fhe
Constitution to extend the time for resolving Presidenticl Election petitions.

785 The Internafional Commission of Jurists Kenya proposed fhaf ihe
Committee could consider recommending extension of period for hearing

and determination of Presidential Pefifions from 14 days to 28 days. Upon
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further consultation with the Commitfes, they were amenable to the 30
days proposed by the other stakeholders.

2864 The Supreme Court of Kenya submitted that in the three elections post the
promulgation of the Constitution, hearing and determination of Presidential
Hection pefitions within 14 days as sfipulated under Arficle 140 (2) of the
Constitution had proved fo be difficult to fulfil. The time was limited and
strenuous to the Court. In an attempt to achieve the same, the Court had
delivered verdicts and reserved reasons only to be accused of lock of
accountability from the public. The Court avered that it was necessary 1o
have ample fime to hear and determine such petitions without defering
reasons for its decision.

287 The Supreme Court therefore recommended that Arficle 140 (2] of the
Constitution be amended to extend the timeline for hearng and
determining g presidenticl election petition from 14 to 30 days to enakle
the Court give reasoned decisions.

288 Professor Githu Muigai, Attomey General Emertus, submitted that the
timelines for hearing and determinatfion of presidenfial elections petifions
wera not enough. He called on the Commiftee o consider increasing the
fimelines.

28% Hon. Peter Kaluma, M.P. by memoranda proposed amending Article 140
[2) of the Constitution to extend the fime for determination of Presidential
Election petition by the Supreme Court from 14 1o 28 days.

Committee Observalions

290 The Committee observed that—

[a) In the past three General -E_E-sa:-ti_n_r;ls [5013. éﬂ-t? and 2022) the
Supreme Court determined disputes arising from  presidential
alection petlifions and Bsued judgemeants while reserving reasens to
a later date due to conshroints imposed by the strict timelines (14

days) sfipulated in the Constitution.
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() Stakeholders proposed extension of fhe fimelines provided under
Article 140 (2] of the Constitution for hearing and determination of o

pefition challenging the election of o president elect.
Committee Recommendations

291 The Committea recommends that Ardicle 140 (2]} of the Consfitution be
amended to increase the fimelines within which the Supreme Court shall
hear and determine a petfition challenging the validity of presidential
election from fourteen [14] days to twenty-one [21) days.

Funding of the IEBC

292 Article 242 (3) of the Consfitution reguires Pardiament to cllocate each
Constitutional Commission adequate funds to perform its functions. Further,
Section 17 of the IEBC Act provides for the funds of the Commission which
shall include monies ollocated by Porliament, grants, gifts, donafions or
other endowments and funds that may vest in or gccrue to the Commission

in the performance of its functions.
Summary of Submissions by the Public

293 The Inter-Religious Council of Kenya subrmitted that the [EEC should be
made financially and cdministrafively independent. They proposed that
the IEBC should be adequately funded and that the Funds be disbursed
timeously.

294 Political Parfies Liaison Commiftee (PPLC) proposad the establishment of
cin Elections Fund to cater for payment of election agents. They were of the
view that on Elecfions Fund would open the political space for youth,
wornen and the marginalized who are not fraditional helders of capital.

295 The Centre for Multiparty Democracy Kenya (CMD —Kenya) proposed
creation of a protected fund for IEBC akin 1o the Judiciary Fund. They noted
thai predictable funding would enable the Commission fo adegquately
orepare and execute its mondate thus bullding public confidence in s

DrOCesses.
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294 The Sabaot Community called for enhanced funding mechanism for the
electoral body by creating o stable and independent source of funding for
IEBC, They submiffed that [ERC should have gdeguate resou n:.es to conduct
elections without reliance on the govemment.

297 Mkenya Daima in their submission avemred that the IEBC needed odequate
funding fo cary out its mandate and build its internal structures in between
elaction cycle,

298 The Council of Govemors (COG) called on Pardioment to provide the
required budgetary allocation to [EBC to avoid delays in the preparation
and underfaking of the delimitation of boundaries exercise.

299 Maendeleo Ya Wanawake [(MYWO) proposed that [EBC be funded
sufficiently and in a timely manner to be able to underfoke civic education
on the election process. They cbserved that civic education had not been
adequately undertaken in the last two election cycles.

300 Electoral Law Governance Institute (ELGIA) proposed enhanced financial
planning and accountability of IEBC. funding mechanism including the
establishment of IEBC Fund and the development of revised regulations on
the management of the fund and development. ELGlA further proposed
that consideration and approval of the Commission's budget be priarifized

fo improve institutional govemance of IERC.
Commiftee Observations

0 The Committee observed that Arficle 249 (3] of the Constitution provides
thot —
Pariament shall dllocate adeguate funds to enoble each
commission and independent office to perform ifs funclions and
the budget of each commission and independent office shall be
a seporate vote,
Committee Recommendatfions

a2 The Commiftes recommends that Padiament shaoll ensure that the [EBC 1s

adequately funded to perform its functions with respect to the helding of
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elections as well os other funclions related to the confinuous management

of the electoral process under Article 88 (4).
Holding Elections on Different Dates

303 Arficles 101, 134, 177 and 180 provide thal a general election of members
of Parliament, President, Members of the County Assemibly and the County
Govermnor respectively shall be heid on the second Tuesdoy in August in
every fifth year, This therefore fransiates to six (6] elections on the same day.

304 According to the Independent Electoral and Boundaries Cormmission, one
thousand eight hundred and eighty-two (1882} persons were elected fo
various positions following the elections held on ¥ August 2022,

Summoary of Submissions by the Public
The following was submitted via memoranda from The public:

305 Kenya Diaspora through memoronda submitted that elections should be
administered in two levels on separate dates rather than six elections on the
same day.

304 Mr. Simon Karanja proposed that the terms of office of Senators and
Governors and MCAs fo be staggered not fo coincide with Fresident and
Maotional Assembly.

307 Mr. Dickson Karani Mwaniki was of the view that presidential elections
should be held on separate dates from other elective seafs.

308 Further, during stakeholder engagements, the following submission were
made regarding separating the dates of elections for different elective
positions:

30% 1EBC and LSK were of the view that conducting six (6] elections at the same
time was extremely difficult. LSK avered that there was considerable merit
in holding elections in phases.

310 FCPA Edward Ouko, former Auditor General, averred that staggering
elections would be costlier than the cument system. He propased improving

on the curent system by applying lessens leamt, as well as devolving IEBC.
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He also proposed that Governors should not be elected on ene man cne

vote,
Committee Qbservalions

311 The Committee cbserved thot the conduct, regulafion and efficient
supervision of six elections on the same day has proven to be a challenge
for the IEBC.

Commitfee Recommendafions

312 The Commitfee recommends that the IEBC conducts a comprehensive
review of the past three general elections with a view to recommending to

Parlioment the viability of staggering the elections.
Security of Election Officials and Related Challenges
Summary of Submissions by the Public

313 The Independent Electoral and Boundaries Commission (IEBC) secretanat
submitted that in every election year, the Chairperson. Members of the
Commission, staff and service providers were subjecied to adverse security
threats. During the preparation for the 2022 General Election, a number of
the Commissioners, staff and election officials countrywide were subjected
to abducticn, infimidation, harassment, maiming, profiling, of murdesr.

314 They stated that the climox of the Insecurties was maonifested on 150
August 2022 during the declaration of the presidential election results where
the Charperson, Commissionars, Commission Secretary/CEQ and Staff
were assaulted in the full glore of low enforcement officers, media,
absarvern and ha'genergl githe, They noted that o dals, o ong had
been held accountable for the fransgressions.

315 The IEBC submitted that to mitigate security chaollenges, there should be a
public inguiry into the abduction, maiming, profiling. loss of life and attocks
on Commissionars and staff. They olso recomimended acguisition of o

Commission-ownead heddquarters (Uchaguzi Centre) to provide a secure

and conducive work environment to enhance security of election officials

and commission installations. Further, they recommended provision of
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special alowance for the members of the commission and staff fo
compensafe them for risk of exposure during elections and enhancing
securty for members of the Commission and stoff before, during and after
elactions.

31& The Independent Policing Oversight Authorty (IPOA) informed the
Committee that they were investigating reports where [EBC officers were
alilegedly assaulted by police officers. They stated that they were handliing
the case of the IEBC officer in Wajirwho was assaulted. They submitted that
the investigation on the matter was at an advanced stage and was nearing

conclusion;
Commiffee Observations

317 The Commiftee cbserved that there were allegations of breach of security
of [EBC Commissicners and staff which had not been investigated by the
relevant bodies.

Commiftee Recommendations

318 The Committee recommends that the secuwrity of election officials should

be guaranteed before, during and after elections,
Voter Registration and Maintenance of the Voters Register

319 Voter registration is an important basis to ensure equal and universal
participation of efigible voters in a given election. In addition, based on the
number of registered voters, imporfont decisions are taken during an
election process, such as determining the number of and location of poliing
stations, the number of ballots and election materials fo be printed and
allocoted to poling stations, and the calculation of voter turnout after the
elections.

320 A fransparent, accurate and inclusive voter registration process gliows
eligible voters 1o exercise their ight fo vote, while acting os a safeguard

against attempts to manipuloie the elections.
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Summary of Submissions by the Public

17 Electoral Law and Govemance Insfitute for Africa (ELGIA) informed the
Committee thot an Audit of voter register conducted by KPMG in 2017
revealed a number of problems with voter register bordering on
inconsistency of the register. inoccuracy, dafa vulnerabilty and
comprehensiveness. They stated that intemational best practices required
that a voter register should exist for 10 years. However, the current voter
register held by [EBC was completed in 2012, thus it has been over 10 years
since its complefion. ELGIA proposed a complete overhaul of the voters
register after the Boundaries Delimitation. The overhoul should be preceded
by streamlining the progress made in the legal framework through clear
adminitrative procedures, and clarty in complimentary institutional roles.

327 Former IEBC Commissioners Ms. lulicno Cherera, Mr. Jusius Nyangaya, Mr.
Frohcis Wanderd and Ms. rene Masit recommended fresh registration of
voters befare 2027 General Elections to resclve the issues roised on the Voier
Regisiration Audit of 2022.

323 Kenya Diaspora submitied that poling stations in the diospora shouid be
increased from 12 to 72.

324 The Inter-Religious Council of Kenya proposed that an independent audil
and cleaning up of voters' registers be done by the end of the second year

after every Generol Blection.
Committee Observalions
325 The Committee observed that—

(a) & voter register must be comprehensive, inclusive, accurate and up
o date. The process of voter registration must be fully fransparent.
it} There is nead to undertake revision of the Voler Register to update

it as well as eliminate any inconsistencies.
Committee Recommendations

376 The Commitfee recommends that —
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[a) The [EBC shall within six months upon reconstifution undertoke a
comprehensive audit of voters register and publicise the results as
peEr law.

{B) The Elections Act, 2011 be amended to align the terminology in the
Act and the provisions of Article 88[4) [f} of the Constitution in
relation to the responsibility of IEBC to register candidates for
election.

Campaign Financing
Summary of Submissions by the Public

327 The Ethics and Anfi-Corruption Commission (EACC) submitted that from
the Annugl Coruption Perception Survey, it was noted there were
increased incidences of coruplion during the election years in the form of
embezlement, froud, bribery, misuse of public resources aomong others.
They further submitted that incregsed incidences of coruption could be
aftibuted to campaign financing. In addifion, public resources such as
mictor vehicles and staff have also been used iregularly fo support aspirants
serving in public  positions.  The Commission recommended
operaficnalisation of the Elecfion Campaign Finoncing Act, 2013 fo
strearniine campaign financing.

328 according to IEEC Secretarial, the Draft Election Compaign Financing
Regulations 2020 wos one of the legislations submitted to Poriogment in the
last election cycle but was not enacted. They therefore called for Fast-
trocking engctment of the regulation in addition o the other legisiations

subrmilied,
Committee Observations
229 The Committee observed that —

(o] 3ection 1A of the Beclion Compaign Fnancing Acf, 2013
suspended the operation of the Act untit immediately after the 2017
general elections. However, 1o date, the Act hod not been

operctionclized.
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(b} There was a deloy. by the IEBC in submifting to Parioment
regulations to operctionalize the Election Campaign Financing Act,
2013.

Commifttee Recommendalions

330 The Commiilee recommends that the IEBC shall within one year of ifs
reconsfifution submit to Parliament the Election Campaign Financing

Reguldfions.
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CHAPTER THREE: OUTSTANDING CONSTITUTIONAL MATTERS
Arficle 43 Rights: Cost of Living and Related lssues
Background and Context

331 The Intemational Covenant on Economic, Social and Cultural Rights, which
Kenya is o signatory fo, provides that all human beings are entifled to
economic, social and cultural rights. Chapter Four on the Bill of Rights in the
Constitution of Kenya, 2010, affirms that the rights and fundamental freedoms
belong to every Kenyaon and are notf granfed by the State. The Statfe is required
to take legislative, policy and ofher measures, including the sefting of
sfandards, to achieve the progressive realisotion of the nghts guaranteed
under Arficie 43.

332 The Econaomic and Social rights provided for under Article 43 are as follows—

(1) Every persan has the right-

{a} to the highest ottainable standard of health, which
includes the right to health care services, Including
reproductive health care;

{b) fo occessible and adeqguate housing and o
regsonable standords of sanitation;

{c) to be free from hunger, and to have adequate food
of acceptable gqualty:

{c] to clean and safe water in adeguate quaniities;
{e) to social security; and
{f] to education.

(2} A person shall not be denied emergency medical freatment.

{3) The State shall provide appropriate sociol secunty to persons who
are unable to support themselves and their dependants.

333 The Commitiee received several submissions on the issue of Article 43, the
cost of living and related issues with majority of the stakeholders pointing out
that the economic and sacial rights of Kenyans guoaranteed under Arficle 43
had not been adeguately provided for,
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334 The Commitiee agreed in principle on the need fo address the cost of living,
and the realisation of Arficle 43 rights. The measures should focus on increasing
the incomes of Kenvans, noting that the prices of commodifies were impacted
by among other factors, the prevailing global economic situation.

Summary of Submissions by the Public

335 The Commitfee received submissions from the public through memoranda
proposing various solufions fo the sub-ssue on Article 43 of the Constitution, the
Cost of Living and related maotters, including—

(a) the govemment should address comuption, taxation, the debt
strategy, cost of doing business and prices of pefroleum products asa
first step towards reducing the cost of living;

(b) Pariament should repeal the Finance Act. 2023 or review the enfire
taxation regime and policies. This should include reviewing the curent
taxes in the Finance Act to charge housing levy and the proposed NHIF
deduction on basic salary, and adjusting tax policies fo provide relief
to struggling businesses and individuals:

[c) the government shouid infroduce subsidies on essenfial commodities,
electricity, and pefroleumn products, Also, the government should
exempt pefroleum products from the 16% VAT;

{d) the govermnment should implement interventions thal will increase
agricultural productivity and increase healthy food production to help
lower cost of living:

(&) govemment initiatives to support vulnerable groups like Inue Jamil
should have a special fund where resources are allocated from the
consolidated fund for timely disbursement. In addifion, the govemment
should re-introduce the Kozl kwa Vijano programme:;

[f] amend the provisions under Arficle 43 fo include explicit mechdanisms

for enforcement and priorifisation. Further the public proposed
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increasing the budgetary allocation towards achievement of fhese
rights and establishment of a Constitutional Commission to monitor their
implementation. Further, that there should be a requirement for the
govemnment fo submit regular reports to Pardiament on fulfilment of
Arficle 43 obligations; ond

|g) create o Health Service Commission to facilitate achievement of the
right fo the highest atfginable siandard of health,

334 During the sfokeholder engagements several persons and institutions made
submissions on implementation of Arficle 43, the cost of living and reloted
matiers.

337 The Kenya Institute for Public Policy Research and Analysis (KIPPRA) submitied
that, while the government had put in place interventions o enhance food
production such s provision of fertiliser subsidies, review of minimum wage
regulafions, investments inimigations and access to credit, among others, there
were outstanding gaps. These included- high food manufacturing costs due
fo dependence on imported agricultural inputs, complignce and
enforcement gaops in implementation of o legisloted minimum wage; and
food inflation. They, therefore, proposed that the government should promote
diversificafion of crops; establish local fertilizer plants; review, recommend and
strengthen wage alignment and enforcement; ond strengthen safety net
programs fo protect vulnerable groups from food price shocks.

338 On social security, KIPFRA noted that the govemment had put in place
measures such as reforming social securify programmes mainly NSSF,
Refirement Benefits and NHIF, school feeding programmes, ond affiimative
funds to cushion the vulnerable population. However, there were outstanding
gaps such as- social protection remains g low investment pricrity of about 1.5%
of the overall budget: and relatively high poverty rates omong children with
about 4 out of every 10 children Tving Iin a monetarity poor household, The

Institute, therefore, proposed the establishment of o comprehensive social
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protection system beyond minimum woges; expansion of coverage of
ongoing nufriticus school meals programs; and addressing social mobility
across all counties.

339 On health and nutrition, KIPPRA submitted that the government hag
prioritised Universal Health Care (UHC) including reforming NHIF; creating the
Primary Heclthcare Fund, Social Health Insurance Fund and Emergency,
Chronic and Crifical liness Fund; expanding parnerships in healthcare; hiring
community health promoters, among others, However, there was high out-of-
pocket spending; health expenditure not matching the health outcomes,
stock-outs of medical supplies and commeoedities; and inadeqgudle human
resources for Health. Therefore, they recommended expanding the provision
of quality health service and incredsing financial profection for the
households; improving health sector budgelary allocation and ufilisation; and
confinuing the increased redistribution of the health workforce fo achieve
equify and efficiency.

340 On Housing, KIPPRA noted that the government had put in ploce
inferventions such os subsidised housing progroms. mortgage financing,
housing schemes, consfruction of offordable housing unifs, lond use
regulations, among others. However, there were gaps in fhe regulatory
framework for evolving markets and a significant shortage of offordable and
decent housing. The Instiiute therefore proposed the exploration of effective

- land vze planning and management policies and provision of adequate
Housing.

341 On clean and sofe water, KIPPRA submitted that the governmeni had
pricritised access to safe clean water through investment in the water sector,
promoting water harvesting at the household level, adoption of climate smart
agnculture technologies, and investment in water infrastructure such as water
dams. However, there was still a chollenge in occess to clean water

parficulardy in rural aond  informol setlements. The Institute  therefore
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recemmended enhanced investments and capacity deveiopment in rural
areds and informal setflements in urban areas and expanding and improving
wastewater freatment infrastructure.

342 On education, KIPPRA noted that, while the government had put in place
interventions such os comprehensive reforms in the education system.
enhanced digital education, and expanded human resources, there were
outstanding gaps. These included unequal access to afferdable education
and relicble infernet connectivity, concems on child online safety, and low net
secondary school enrclment at 53.2 per cent, To this end, the Institule
proposed addressing inegualiies In access to guality education at all levels,
ensuring affordable and relicble connectivity, developing and enforcing
regulations to safeguard students while harnessing the infemet's educational
potential, and further improving school infrastructure, increasing community
awareness on importance of schooling, and addressing socio-cultural barriers
ta schooling such s teenoge pregnancies.

343 The Institute of Certified Public Accountants of Kenya (ICPAK) submitted that
cushioning the populafion s an important elemient towards the redlisation of
Article 43 on Economic and Social Rights. In that regard, they proposed
amendment to Article 201 (b} of the Constitution to include a new paragragh
before paragraph () to read "faxation shall not impose an undue burden on
the citizenry including cost of fiving.” To dedl with food inflation and agriculiure,
ICPAK propaosed provision of high quality inputs ond knowledge on the effects
of climate change; improved access to agricultural financing; use of the
untapped opportunities in the export market such as African Confinental Free
Trade Area [ACFTA); continuous fraining and research in the field of
agriculture; diversificafion of agricultural production; specialisation in areas of
comparotive and competitive odvantage; improving rural infrastructure; and
optimum development and exploifafion of the livestock sector. Further, the
Institute proposed that the government should improve the efficiency of the
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domestic refineries; build new cil refineries fo reduce the fiscal burden of the
energy sector; and reduce fuel faxes and charges, On mitigating the
confinued depreciation of the shiling, ICPAK proposed streamlining inferbank
frading by removing any restrictions on the rate to be fraded in order 1o
improve liquidity and flow of forex exchange; building on export driven
economy: debt composition rebalancing by reducing commercial loans
which atiract high interest rates: and formulating dicspora friendly policies.

344 The National Gender and Equality Commission (NGEC) was of the opinion that
the full transfer of all functions under the Fourth Schedule of the Constitution to
the county govermments would oddress the gaps in the provision of the
economic and social rights. That, coupled with the sirengthening of
intercounty collaboration and parfnership would effectively and efficiently
deliver the provisions of Arficle 43, The Commission further recommended the
scaling up and implementation of national strafegic interventions to fast-track
progressive reaglisafion of provisions under Arficle 43 including access o
housing, cccess to quality drinking water, electricity and other clean energy
solutions, access fo subsidized farm inpufts to aoddress food security, access fo
nufritious food omong others. Such inferventions could be funded by the
National government and implemented by the county govermnments under o
specific framework of agreement.

345 On the Right to the highest aftainable standard of health, which includes the
right to health care services. NGEC noted that there was inadequate aftenfion
to health issues and welfare of older members of society, inodeguate funding
dlocated to the mental health sector, the exclusion and discrimination of
women with disabilifies in reproductive health services and inodequate access
o medical freatment information for patients: willing to pursue cases of
medical negligence. They proposed the introduction of gerontology ond
geriatic studies in the curiculum of health sector fraining and equipping
health focilities with health persennel trained in Geralrics fo serve older
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members of society. Further, NGEC noted that there was a need to infroduce
compulsory and immediate provision of medical records fo patients. They also
proposed on increcse in funding to improve the facilities and services
necessary for mental heaith care: development of comprehensive guidelines
on reproductive health services for women with disabilifies by the Ministry of
Health and supervision of their implementation ot County level and in the
National referral focilities; and inclusion of persons with disabilities who were
unable to take care of themselves, vulnerable families on the streets and full-
time caregivers in the Social Protection Policy. It was their opinion that there
was a need to hasten the repeal of the Persons with Disabiliies Act, 2003 fo
align it with the Constitution of Kenya, 2010 and the Convention on the Rights
of Persons with Disabilities [{CRPD).

344 On the Right to social security, MGEC opined that there was need for full fime
support to be provided for persons with severe disabilities; ameong ofther
vulnerable groups and cash transfer programs. be extended fo coregivers
who could not work since they provided 24 hours of caregiving services. The
programs would target parents of children with severe disabilities. caregivers
of persons with severe disabilities and cdregivers of frail older persons. The
Commission noted that the Social Assistance Ach which had been assented
toin 2013, should be operationalized to expand the bracket of beneficiaries
to include youth without employment, widows and widowers and oll persons
with disabilities among others.

347 On the Right o education NGEC submitted that there waos inadequale
funding for education of leamers with special needs, As such, the government
needed to fast track the enactment of the Learners with Special Needs

" Education Bill into law. They noted that Articie 24 of the Convention on the
Rights of Persons with Disabilities sfipulates that counires must toke steps to
ensure that persons with disabilities access an inclusive, quality and free basic
education on an equal baosis with ofhers in the communities inwhich they live.
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They offered that Educational Assessment Resource Centers (EARC's) should
be established at all levels of administrative units and be funded and
equipped so that children with disabilities and leaming difficulties be placed
appropriately, If was their opinion that a law should be enacted providing for
all categories of learners with disabilifies to agccess free and quality education
from Early Childhood Development [ECDE) to higher levels. Further, it was their
submission that the County TVETs should be properly funded, equipped and
adequately staffed to offer services fo diverse groups of leamers including
those with learing difficulfies. In addition, there was a need fo establish af
least one model special boarding school per County that can accommeodate
this category of leamers or even better implement the integration of such
leamers in pre-exising schools.

348 The Political Parties Ligison Committee (PPLC) stafed that scocic-economic
rights as provided for in Arficle 43, hod not been adequately provided for, They
proposed that Parliament reviews the relevant lows ond taxes, especially the
16 taxable items on fuel ond fuel products. Further, to ensure food secunty, the
PPLC proposed that the government needed fo invest in agrculture to
ncrease productivity, On the matters of health, the PPLC proposed that the
govermnment establish and implernent Universal Healthcare Coverage.

349 The Sabaot Community siated that as a minority community in Bungoma and
Trans Nzoia counties, they were marginalized in accessing faciliies that would
grant them the economic ond social rights ervisioned in Articie 43 of the
Caonstitution. At the national level they had identified several key contributors
to social ond economic well-being that impacted the cost of living in Kenya,
including food securily, education, health [medical expenses), eleciricity,
woater, and other utilifies, taxes and levies, On foed securily, they proposed
that the govermment continue supporling farmers through subsidies on
fertilizers, herbicides, chemicals and other farm inpuls; revive agro-processing

inclustries to add value to produce ond reduce impoerts; increase the area
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under production of food; put more resources toward migotion; give more
cradit to farmers with low interest and guaranteed minimum refurms through
the Agricuitural Finance Corporation [AFC); implements the Abuja declaration
that 10% ::nt" the national budget should go fo Agriculture which should be
implemented as an dlocafion fo counties since Agaculture is o devolved
function: and establishes government indusiries fo complement agriculture for
sconomic growth which can be done through collaboration between the
County and Mational Govemment with each County having ol least one
industry. On education, the Association proposed standard subsidising of
sehool fees ond education materals and increcsed investments in tertiary
institutions.

150 On alecticity, the Sabaot Community proposed that fhe government should
improve the reliability of the grid; expand access o clean and affordable
alternative energy sources, promotfe energy efficiency meagsures; and
pravision of government financial assistance programs or subsidies for low-
income households to help in ensuring electricity connectivity fo low-ncome
populations and improving overall cost of living.

351 On taxes and levies, the Community proposed that the fox burden be shifted
towards consumplion-basad taxes, such as value-odded fax [VAT], ratner
than taxing essential goods and services heavily but exempt of reduce VAT on
basic necessities like food, medicine. and education. In addition, tax revenues
should be used fo fund targeted social programs, such as subsidies for housing,
healthcare, and aducafion, 1o directly assist individuals and farnilies struggling
with the high cost of living. Further, it was their opinion that the government
chould offer tax incenfives for businesses and industries that create jobs and
stimulate economic growth and offer tax relief or exempfions to individuals
and families with lower incomes fo help them cope with the high cost of living
by reducing their tox burden.
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352 The Kenya Women Parliamentary Association (KEWOPA) submifted that
Kenya had not put in ploce enabling lows, pﬂlicies and standards 1o
effectively implement Arficle 43 of the Consfitution. KEWOPA, therefore,
proposed that gender responsiveness be adopted when making budgetary
allccations towards activifies dimed at rediisafion of Aricle 43 of the
Constitution and resources be aliocated to facilitate county governments 1o
give effect fo the implementation of the economic and social righis. It was
their opinion that implementation of ECOSOC rights would facilitate and
enhance equitable distribution of resources in the counfry and guarantee
sarvices down to the grassroots level. The govemment therefore needed fo
vrgently develop standards to guide the implementation of Arficle 43 of the
Constitution. In order fo strengthen the right to heaith service provision and
standardisation. KEWOPA proposed that the health human resource function
be removed from the county governments and retumed fo the National
Government for eose of management. sefting standaords and ethical
practices or g Health Commission be established to be responsible for the
management of the human resources funclion on behalf of the county
governmenis.

353 Other proposals by KEWOPA included—the govemment puts in place better
regulation of betting lows and policies to protect the youih; review the process
of people accessing affordable credit that would not sink them in debis and
increase levels of poverty, ensure 30% of opportunifies in the country are
reserved for youth, women, PWDs, and minorities; provide meaningful job
opporfunities to the youth in the couniry; and put in ploce mechanisms to
support older persons especially older women.

354 The Cenfral Organisafion of Trade Unions (COTU) acknowledged fthe
challenges of rising cost of living and suggesited continued sociol diclogue
between fripartite pariners before effecting policy changes that would affect
workers' welfare. In addition, COTU [K) proposed that the President of kenya
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orders o general wage increqse and olso extend concessions to companies
eperafing under the Export Processing Zone (EPI).

355 The National Council for Persons with Disabilities (NCPWD) proposed that
Disability be considered as a crifical ogenda or indicator for the full reclisation
of Arficle 43. This would include adequate budgetary allocation fo the NCPWD
cs an insfitution responsible for promoting equdlisation of oppoeortunities for
PWDs and their empowerment and fransforming fhe NCPWD to an authority
to ensure enforcement and realisation of the rights of PWDs, On the heailth
subsector, it was NCPWD's submission thaf according to KIPPRA Special Paper
MNo. 3 of 2022, about 80 percent of persons with disability do not access quality
medical services compared to 50 per cent of the general populafion that lack
the capacity fo access health services, Further, only 11.6 percent of persons
with disabilities had access to some form of health insurance relative 1o 155
percent of the rest of the population. In view of this, the NCPWD proposed
universal registration of persons with disabilities to the Nofional Medical
Insurance and preferential insurance premiums in private Insurance schemes;
conduct assessment in categorisation of persons with disabilities based on the
International Classification of Functioning, Disability and Health ([ICF)
classification; keep records of clients; acguire conducive and accessible
assessment premises; aoquire, availl and ensure proper use of all the necessary
tools and equipment; review NHIF to provide medical cover for specialised
services for persons with disabilifies including provisions of diapers and
physiotherapy for those with severe disability among other essential services;
and refer clients for appropricte intervention where necessary.

356 On housing, NCPWD proposed o housing law to incorporate ifs role as a key
stakeholder in approving public buildings to ensure their accessibility in
realisation of 5 per cent reservation of govemment offordable housing fo
persons with disabilifies across the board. On education, they proposed review

of the education laow for enforcement of enhanced capitation grants with
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adjustment depending on the different needs of chidren with special needs;
aestablishment and strengthening of educaofion assessment resource centres in
all counties and sub counties; and continued cumculum implementation and
review 1o accommodate the emerging needs of persons with disabilities.

357 The National Youth Council (NYC) acknowledged that the high cost of living
was a giobal phenomenen and recommendead that the government offer the
youth tox relief to enable them start businesses so that they con be able fo
employ other youth to reduce the number of unemployed youth in the
couniry. In oddition, they proposed putting in place social profective
measures to cushion the youth from the ravages of a high cost of living.

358 The Inter- Religious Council of Kenya (IRCK) submitied that borrowing for
infrastructure projects which had led to large portions of national revenue
going fo debt servicing should be reviewed. They preposed a fransparent
audit of Kenya's nafional debt, availing of funds to the business community
including the micro and small enterprises, for creafion of more employrment
c:ﬁ::por’runiiies: and reduction of the cost of power for the development of the
SCOonNoMmy.

359 The Kenya National Chamber of Commerce and Industry (KNCCI) supported
the implementation of the Housing Fund as it would open up the construction
indusiry and confribute to creation of employment. They proposed social
insurance for all Kenyans and provision of accessible financing to businesses
to dllow them rebuild businesses affected by emergencies, polifical violence
and naotural disasters. Further, KNCCI proposed the instifufion of tax
inferventions to cushion businesspeople especially during economic skrife;
reengineernng of Women Fund and Youth Fund with the aim of making them
more gccessible, fransparent and user friendly in order to mitigate the high
cost of living: and creafing a production buffer for the nation.

360 The KNCCI further proposed that the government work with SACCOs in the
phase 2 of the Hustler Fund thot targets persons in groups/chamas and
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appealed for the government fo support the KNCCI with a special fund fo
support  businesses  through  copacity  development,  financing,
competifiveness and markef access. On education KNCCIl, urged the
government to adopt the report on the CBC form of basic educafion and
iisten to the people on the issue of the new university funding system fo ensure
all children have access to university and college education. In addition, due
to an increcse in the cost of basic commodities, it was their opinion that the
government should review its capitation for primary and secondary schools
and ensure that all children have access to food while in school. On social
welfare, the KNCCI proposed that o maossive campaoign be conducted fo
enroll more beneficianss.

341 The Turkana Professionals Associafion proposed fthat the notional
government should enhance the school feeding program and increcse
boarding schools for students from pastoralist areas to Improve access 1o
education ond retention at schools; allocate a special fund fo suppert
pastoralist communities against harmiul climatic changes; and operationalize
the one-stop international border points in Kibisn, Tedonyang, Madapal and
Lokinama fo ease movement of goods and services in order to bring down the
cost of doing business in Turkana:

362 Tne Centre for Mulli-party Democracy (CMD- Kenya) proposed the
amendment of Arficle 132 of the Constitution to require the President to report,
as part of the State of the Nation Address, on fulfiling the obligations of the
State under Aricle 43; taxation should be camied out with careful
consideration of therr impact on different segments of our society;, and
expansion and diversification of the tax base fo unlock new sources of revenue
that can be used fo improve the lives of all Kenyans. As such, the CMD- Kenya
proposed that the Consfitution be amended fo bring about the inclusivity,
clarity and incentives for streamlined tax administration.
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363 Mkenvu Daima, submitted that there was g need for a holistic approach 1o
resolve the issues under consideration by the Commitiee and noted that the
cost of living crisis was driven by taxation which was in tum driven by the size
of government. There was o need, therefore, fo address the size and cost of
govemment; increase productivity; wisely aliocate scarce resources; deal with
corruption and waste at the nalional, county and parastatal level, and
engage all sectors of society so as fo genergte fresh ideas and gef their buy-
in.

344 The Media Council of Kenya proposed the sirengthening of enforcement of
Article 43 of the Constitution through robust policies, effective implementation
mechanisms and regular monitoring and evaluation.

345 Maoendeleo ya Wanawake Organisation proposed thot the matters to do with
the cost of living be separated from pelitics because the high cost of living hod
been caused by extemal factors such as prelonged drought and the Ukraine
war. Further, they recommended that the County Governments should
spedrhead job creation as this was the intention of devolving resources- fo be
used in poverty alleviafion.

346 The International Commission of Jurists (1CJ) submifted thatl ensuring social
and economic rights is o moral imperative as these are the cornerstone of
human rights. It was their opinion that Kenya had not redlised these rights
because of the govemment's refusal 1o devolve certain rights leading to
confusion and waste of public resources. As such, they proposed that
combating coruption, implementing responsible borrowing practices, and
improving fiscal management would allow Kenya to allocate rescurces more
efficiently, reduce inequality, and create an environment conducive o
economic growth and social progress.

347 The Homabay Interface Community Health Desk submitted that Parioment
should pass legislation to reduce the cost of living through addressing the cost
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of fuel. They noted that the cost of fuel in Kenya was higher thon in
neighbouring countries in East Africa.

348 Hon Amos Wako, Attorney General Emeritus proposed that the provisions of
Article 43 were similar fo the Infernational Covenant on Economic and social
rights. as such, the primary responsibility in the provision of these rights lay in the
democrafically elected government. He submitted that while the affainment
of these rights could not be immediate, and therefore proposed that the
govemnment commit to providing these rights progressively. It was his opinicn
that the cost of living could only be addressed by the country collectively
through a national consultation composed of political, religious, businsss and
other leaders, which should deal with the national economic crisis and come
up with ways of ameliorating the situation and inform Kenyans on the difficult
measures that would be employed to mitigate the effects of the high cost of
iiving. In addition, he recommendead creation of a poverty clleviation fund fo
assist winerable people who were not catered for by the Equalisation Fund
provided for under Arficle 204 of the Constitution.

349 Professor Githu Muigai, Aticrney General Emenius submifted that there is
need for the economy to function effectively for wedith to be created for
districution to achieve the socio-economic rights provided for in Arficle 43. In
his opinion, a key aspect would be providing three meals in schools fo ensure
that pupils/ students remain in school. There was therefore o need to
progressively enforce socio-economic rights starfing with the communities that
most need if. He also offered that ax policies should be stable to encourage
investment; taxation should be eguitable; and the government should
consider faxing large estates e.g., worth aver KShs. 20 billion, as anather way of
raising revenue.

370 Former Governor of Kiambu County, Hon. Ferdinand Waititu focused on the
issue of education and offered that the distribution of Bursaries should nof be
the duty of the NGCDF. He was of the opinion that distribution of Bursaries had
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been used fo settle polifical scores through the children and therefore there
was a need fo establish o Naotfional Insfifulion that would be mandated to
disiribute bursaries. He further proposed thal students across the country
should be gllocated a similar bursary amount becaouse educafion needs wera
comparable throughout the county.

371 The Former Auditor General, FCPA Edward Ouko submitted that the cost of
living issue could be addressed by capping the cost of running government
for the next three years. This would allow the Kenyon economy to recover,
enabling the government fo meef ifs obligations under Arficle 43 of the
Constitution.

372 The M. Kenya Jurists noted that, while citizens were obligated fo pay taxes,
the govermnment needed fo ensure their economic and social rights fo ollow
them to have a dignified life, They recommended that the cumulative taxes
for citizens should not exceed thirty percent.

373 The Civil Society Reference Group submitted that there was a need fo involve
the citizens in all aspects of govemance. They observed thot the government
had gone against the wishes of the cifizens who opposed the implementation
of the Finance Act, 2023, parficularty on the issue of taxes. They proposed that
the government should be responsive 1o the demands of the people of Kenya.

374 Shining Hope for Communities (SHOFCO) submitted that Agriculture is the
largest confributor o Kenya’s GDP, as such, boosting the agriculture sector
would address the high cost of living, dlleviate poverty, relieve hunger and
tackle unemployment, SHOFCO proposed that the National Assembly amend
the Irigation Act (No. 14 of 2019), the Kenya Roads Board Act (No. 7 of 17%9),
the Road mMaintenance Levy Fund Act [No. 9 of 1993 and all other relevont
laws fo- Change the '‘Road Maintenance Levy Fund' to the ‘Infrastructure
Development Maintenance Levy'. This would enable the agricultural sector to
benefit from the Road Mointenonce Levy Fund fto develop imigation
infrastructure in cll parts of the country; have the National Irrigation Authority
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become a beneficiary of the Fund; ond have the Authority share the funds
equally in all the 290 consfituencies using the same structure that the Kenya
Rural Roads Authority uses for sharng funds for maintenance of roads in all the
270 constituencies.

375 Kiambu County Leadership Forum proposed the inclusion of Kiambu County
among the beneficiaries of the Equalisation Fund. They stoted that there were
about 500,000 people in Kiambu County who were living in abject poverty,
noling that not all of Kiambu had arabie land. They proposed that there should
be o variotion on the criterio used to select areas to benefil from fhe
Equalisation Fund.

376 CPF Financial Services submitted that there was need for Tax reforms which
would do away with personal Toxes such as Poy as You Eam [PAYE) and have
citizens pay taxes only when they consume, ¢ Single transaction fax to be
kriown as Pay as You Spend (PAYS). They further proposed a Consclidated
Social Security Fund which would be enfrenched in the Consfitufion and would
be funded partly by taxes and partly by contributions. The government would
then dispense with all the other funds and use the Consolidated Social Security
Fund to provide for Kenyans' social and economic rights.

377 The Kenya Kwanza Coadlifion submitted that the government hod putin place
various measures fo ensure Kenyans' economic nights. There were also plans
undernway to oddress the cost-ofdiving issue such as raising agricultural
production through providing subsidies fo farmers for farm inputs; long-term
housing finance schemes to guarantee offtake of Houses by developers; and
giving incentives fo developers. The govemment was also working on
enhancing revenue collection through automaiion of VAT sysfems.

378 The Kenya Conference of Catholic Bishops (KCCB) submitted that the current
framing of Arficles 43 and 24 (4) of the Constitution still promoted the issues of
reproductive health's rights in ferms of albortions. They dlso stated thot the cost
of health was very high, some areas of the couniry locked health facilifies,
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there was inadeguaie eguipment in health facilities, a lot of jurisdictional
conflict between the national and county government health sectors and
aspecially, the hospitals, frequent strikes by the meadical personnel, conflict of
interast by public officers who were allowed to open their private clinics, and
corruption and the stealing of drugs and equipment. They therefore proposed
the amendment of Article 43 (1) {a) and Arlicle 26 (4], to cleody state that
abertion is outlawed in Kenya; relooking af the Nafional Insurance Model fo
make it affordable for the poor., amendment of Arficle 186 and the Fourth
Schedule to the Consfifution to provide that the functions of the Level IV, V
and VI Hospitals be assigned fo the National Govermment to ensure that there
is proper administrafion of these hospitals; amendment of the Headlth Act to
restrain  public officers from opening and running private clinics; and
amendment of the NHIF Act and any other Health Lows to nove an
emergency fund to cater for any emergency issues from patients,

379 On the issue of accessible and adeguate housing and reasonable standards
of sanifation, KCCB was of the opinion that the Government's Housing
Programs had foiled in the past and thereifore the Government should only
concentrate on creating an enabling environment and developing good
policies for the Housing sector, The KCCB therefore, recommended that the
Finance Act be amended fo remove the Housing Tax Levy.

380 On the issue of freedom from hunger and odequote accessible food of good
quality the KCCB was of the opinion that there was a lot of food that went to
woste due fo inadeguate storoge facilities and lack of accessible markets.
They proposed the enoctment of a Food Security Act, implementatfion of
measures fo promote food production in Kenya, camrying out measuras fo
promote Agricultural preduction, giving farmers priority when it comes to
giving out food and buying of food by the Government, putting in place
measures to prevent interference with food sofety, and developing a program
o provide food to the people who could not afford.
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381 On the issue of adequate cledn and safe water the KCCB proposed that the
Envircnmental Management and Coordination Act be enforced to ensure
that the water is protected, measures be put in place to clean up the rivers,
more dams be built especially in oreas that flood so that when there are floods,
the waters can be stored, and the water supply system be improved.

382 On the issue of social security, the KCCB submitted that they hod received
reports of corruplion in the social security schemes and that there were delays
in the reledse of retiree's pensions. They proposed the sfreamilining of the social
security schemes, stopping comuption in the refirement benefit schemes, and
timely release of pensions o the refirees.

383 On the Bsue of provision of appropriate social security to persons who are
unable to suppaort themselves and their dependents, the KCCE recommended
investigations and stopping any corruption in the Cash Transfer System. They
proposed fhat the Government should ensure that anyone who qualified for
assistance ond was eligible, was enrolled for the same and that the cash
shiould be released in a timealy maonner.

284 On the issue of educafion, the KCCB noted that there were inadequate
education faciities, limited funding, lack of transparency in the university
financial model and lack of jebs for graduates. They therefore proposed the
streamlining of the educdtion system, building adequate education focilities,
improving fransparency in the University Education Financial Model especially,
the HELB systerm, ond developing policies that would create jobs for the
graduaies.

385 The Kenya National Commission on Human Rights (KNCHR) submitted that the
Constitution pratecis Economic and Social (ECOS0C) rights under Article 43
and provided for dignity and security of the person. It was their opinion that
the High cost of living had impacted the security, dignity of the Persan, Health
and MNulrfion/food/ hunger. The Commission submitted that the Kenya
Economic Survey of 2023, had indicated that the inflafion rate for the year
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2022 was 7.6% which had o negative effect on low-income households due fo

increased cost of living, bearing in mind that 77% of workers earmned less than

the minimum wage, which covered approximaotely half of living costs. It was

their opinion that the Cost of living had skyrocketed and that the Stale needed

to cushion vulnerable Kenvans against the vagories of the econcmy. In this

regard, the govemment was obligated o take all the medsures necessary fo

comiat illicit financial flows and tox avoidance with a view 1o raising national

revenues and increqsing reliance on domestic resourcas, o ensure the

progressive realisation of economic, social, and culiural rights, particularly the

rights fo housing, water and sanitation, social security, health and education.

384 The Commission further recommended the following measures fo the

government to address the current high cost of living—

[i}

(i)

(i)

fivl

(v

Strengthen the invesfigafion of cases of comuplion and the
prosecution of those involved in comupfion by enhancing the
investigative capacity of public prosecutors and ensuring the
independent funcfioning of the Ethics and Anfi-Coruption
Commission.

The Minitry of Agriculture should ensure that there are adequale
focd reserves to cushion Kenyans against the ever-increasing
droughts and other natural colomities due o climate change.
Ensure adherence o the Abuja Declaration by setting aside 15% of
their (natfional and county governments] respective budgets to
health and have a zero-retention policy for pafients' bodies that are
often detained for non-payment of hospital dues.

NHIF should enhance the recruitment of more beneficiaries to lessen
out-of-pocket expenses that the underpriviieged majority of the
Kenyan populaiion can il offord.

The billing for services at public hosgitals should be reconsidered.
Related gilments can for instance atiract a standard charge.
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lvi) Enhance occountability in service delivery and the use of public
funds to ensure that funds meant for the fulfiment of Article 43 are
not misappropriated.

(viily Taxation especially on basic commedities and critical foctors of
production such os fuel be reconsidered,

(viii) Effective public participafion on laws affecting cost of living.

387 The Federation of Kenya Employers while acknowledging the high cost of
living and its impact on employers and workers, made the following
recommendations to address the issue- Promote value addition, value chain
development, market access and supply chain development; enhance and
simplify cccess to finance, gudlity information and modem technology:
enhance efficiency and fransparency in provision of government services,
remove red-tape and bamiers to business operations and growth; establish
County Competitiveness index and MDAs scorecard on adherence to Service
Delivery Charters; and fully implement the EAC common Market protocol,
AFCFTA, All Treaties and full commitment to the Al Agenda 2063.

388 The Nafional Council of Churches in Kenya proposed that the Finance Act
2023 be reviewed to reduce the tox burden imposed on the people. This would
provide incentives fo micro and macre investments which are the core drivers
of economic recovery of the nation. Further, the Council recommended o
forensic cudit of the national debt fo ensure that Kenyans paid back only
those debts that were legifimately taken ond used for the benefit of the
people of Kenya. _

389 The Public Service Commission (PSC) submitted that the rising cost of living
had continuously impacted negatively on Public Officers. which had resulted
in low morale; poor performance and poor social welfare of officers some of
whom were depression for, amaongst other reasons, the inability to meet their
financial ebligations as and when they fell due. The Commission offered that
Daia held by the State Department for Public Service showed that 12,532
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public officers had sought psycho-social support in the Financial Year 2022/23
as compared o 6,414 in the financial year 2018/ 19 representing an increase
B4%. Further, majority of public officers were servicing mortgages either
through the Civil Servants Housing Scheme or other Non-Public Schemes. This
affectad their disposable income and in essence their quality of life. Public
officers were unable to maintain the 1/3 of net salary reguirements thereby
causing pecuniary embarrassment to the officers. The Commission had access
to the public service payroll management system which showed that out of
79,253 public officers in the civil service, 17,132 (21.62%) eamed less than 1/3
of their basic salary. Additionally, out of 31.892 officers in the prisons service,
13,441 [42.83%) eamed less than 1/3 of their basic salary. In the disciplined
services, out of 106,667 officers, 51,784 (48.55%) earned less than 1/3 of their
basic salary.

390 It was the PSC's submission that this dota painted a grim piciure of the
situation thot public officers were faced with as and when additional faxes
and levies were infroduced in their payvcheck. The Commission therefore
recommended that either the taxation regime be reviewed, or a considered
woge increcse be mooted or public officers who are servicing morigages be
exempted from additionol ond similar levies/ taxes so as fo give relief 1o public
afficaers and boost performance and delivery of services, The Commission also
recommended that impiementation of the housing levy should be staggered
and possibly the Government should consider basing the levy on the basic
salary rather than the gross salary in the similar manner the NSSF contributions
were reformed. This would cushion employees from the adverse effects of the
all-round increase in faxes and ensure that all employees were, In as much s
possible, within the 1/3 of net solory requirement. The Commission clso
recommended the review of the number of levies and the VAT imposed on
fuel so os to reduce the cost of fuel that had a ripple effect on the cost of

living.

Repart of the National Dialegue Committes [Nanoa)- Movemoer 2023 108



D e A S S0 G A L e o e S S Y T e S e o ey W T T e A e e

391 The Azimio la Umoja One Kenya Coalition expressed grave concem about
the cument high cost of living crisis in Kenya. The Codiition submitted that the
cument level of cost of living was not only driven by higher fransport costs, and
energy and food prices but olso for the creation of budget deficits through
public borrowing domestically and externally. Azimio was particularly
concemed about the impact of the Appropriation Act, 2023 and Finance Act,
2023 on the current high cost of living. It was the view of the Coalifion that
these two instruments undemmined the fundomental rights of Kenyans
guaranieed by the Consfitufion, particulary the social and econemic rnights
contained in Article 43 of the Constitution,

292 While recagnising that the cument high cost of living crisis was os a result of o
combination of challenging global and demestic factors, at the domesthic
level the Government and the pecple of Kenya have the responsibility and
capacity to address and neutralize the crisis through decisive administrative,
policy and legislative interventions. AZimic submitted that unless immediote
measures were taken to reverse the situation, the crisis would confinue fo
worsen s the cost of doing business becomes unsustoinable, investars shy
away from the Kenyan market and risks of social unrest and civil disorder
increase.

293 Azimio thus held the view that in order to oddress the cost of fiving crisis in the
medium fo long term. fhe planning and budgeting processes must be nghts
based and people-centric, demonsirating prudent and responsibie resource
use and promoting economic and social equity, Azimio la Umajo One Kenya
alionce Coagliion, therefore recommended the following immediate

MeaQsires:

a) Adminisirative Measures: Toke immediate steps 1o decisively deal with
the scourge of coruption. Some of the measures include, buf are not
limited to: comprehensive audit of the national budget to ensure that it

agligns with constitutional requirements and public officicls recusing
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themselves from decisions where conflicts may arise. This would require
legisiation prohibiting public officers from engoging in private business
while in service; a comprehensive sysiem of rewards, incentives, and
pendlties; making informotfion on asset declarafions ond public
procurement processes easlly occessible to dliow journalists ond
researchers to scrutinize vulnerable sectors and data that may be prone
to corruption; sealing international loopholes for facilitating ilicit flow of
proceeds of comuption; and putling in place measures that improve the
purchasing power of cifizens and the cash flow in enterprises. This should
specifically target reviewing of taxes that hove adverse impact on

individuals, families and businesses.

b} Policy Measures: Reduction in the budget for local and infernational
fravel by public servanis by 30 per cent; reduction of wastage,
inefficiency and uneconomic use of taxpayers' monies; and the
decongestion of prisons by reducing the prison population from 66,000
to 32,000 to bring Kenya in line with infernational standards and save not

less than KShs 18 billion annually.
c) Legislative Measures:
{i] Review the Appropriation Act, 2023 with o view to:

» Reducing gliocation fo Travel [domestic and infernational) by
J0%. This will lead to a saving of KShs 230 billion.

« Reducing oflocafion to State Department for Correctional
Services by KShs.18 billion by reducing the number of inmafes
fram 66,000 to 32,000.

« Reducing dlocations to Office and General Supplies Services by
25%. A saving of not less than KShs.40 killion will be made,
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(ii) Review the Finance Act, 2023 with a view to:

» Reducing VAT on pefroleurn products by 50% from the current 16%
o 8%.

» Reducing Road Maintencnce Levy by KShs.5.00 per litre, from the
cument KShs, 18,00 to K3hs.13.00.

« Reducing Petroleum Development Levy by 50%, from the current
KShs.5.40 per litre to KShs. 2. 70.

« Zero-rating VAT on basic food items.

« Removing excise dufies on locally published books and
educational maternials.

s Scrapping the Affordable Housing Levy.

« Revert the turnover tax to levelsin the Finance Act, 2022,

» Zerorating content creation.

= Reinstating 16% VAT on fransfer of business s a going concem.

e Reinstating 16% VAT on helicopters, helicopter porfs and
accessones.

394 Arimio held that the foregoing measures would lead to substantial savings in
the recurrent expendifure which should cushion the people of Kenya from
negative impact of excessive taxation. The proposed administrative, policy
and legislative recommendations for immediafe infervention would also
address the critical fiscal and financial arecs with the aim of fostering fiscal
responsibility, opfimising resource allocafion, and sfimulating - economic
growih. The proposed reforms in both Appropriafion and finance Acts are
crucial steps foward ensuring o more efficient ong sustainable financial
framenwark.

195 azimio further recommended the following measures in the medium fo long

term:
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(a) establish the Nofional Treasury gs an independent inshitufion as
contemplated by the Consfitution to effectively serve both levels of
govemment independently;

(b) reinstate the National Economic and Social Council;

(c) adopt a rghts. funcfion and zero-Based Budgetfing appreach to
ensure realisation of Article 43 social and economic rights, eliminate
the mismatch between funcilions ond resources and fo fome
comuption and wastage of public funds ond ever-spiraling expenditure
in government;

(d) review the Public Findnce Management Act, 2012 and review/repeal
the Infernaficnal Monefary Fund Act and the Brelton Woods
Agreements Act, 1943 to align with the public finance principles and
processes in Chapter 12 of the Consfitution ang to promote the
acfualisation of rights guaranteed under Arficle 43

(e) amend Arficle 203 (2) to increase the minimum allocation of shareoble
revenue fo counties from 15% to g minimum of 35%,

if amend Arficle 223 io limit supplementary oppropration fo
emergencies if the monies in the confingencies fund is insufficient to
meet such demand;

{g) amend Arficle 225 fo emnpower the Mational Treasury to suspend the
transfer of funds to o state organ, public entity or county government
where there are serious and persistent breaches fo set financial
controls, and to table such action to the relevant house of Pardiarment

for approval.
Further Engagements on the Cost of Living

396 Al its sitting held on 239 October 2023 the Committee, in line with the
Parliomentary resolution that outlines its mondate, resolved to engage experts,
professicnals and other technical resource persans on the sub-issue of cost of
living and reldted matters. The engagements were intended fo ensure that the
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Committee adeguately deliberafed on the important and complex issue of
the cost of living and came up with recommendations of how 1o address The
issue in the shert, medium and long term. In this regord, the Committee invited
the following institutions and offices fo o roundtable meeting -
(i} The Nafional Trecsury and Economic Planning
(il]  The Ministry of Energy and Pefroleum
fii} The State Department for Housing and Urban Development
{iv) The Office of the Confroller of Budget
[v] The Parliomentary Budget Office
(vi) The Institute of Economic Affairs
[vii) The Society for Intermational Development
(viii) The International Budget Partnership- Kenya
(ix] FCPA Hon. Billow Kemow
397 The National Treasury submitted that he Cast of living in Kenya was measured
by Consumer Price Index [CPl) reported by the Kenya Naotional Bureau of
Statistics. The CPl measures inflafion by tracking the changes in prices paid by
consumers for o basket of goods and services over fime. It was the Ministry's
submission that inflation rafe remaoined above the govemment target range
of 5+ 2.5 percent from June 2022 fo June 2023 indicating that the cost of living
was high during the period. This was a result of increase in commodity prices
particulary food and fuel due o multiple shocks that impacted the economy.
The shocks included:

li| Lingering effects of COVID-19 pandemic, especially in China that
resulted to supply chain disrupfions;

[ii] The Russio- Ukraine conflict and subsequent sanctions that dissupted
world markets, most notably through sharply raising global commodity
prices; and

lii) Climate change that affected agricultural productivity through the
impact of the prolonged drought that led to higher food prices and
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exacerbating food insecurity in vulnerabie regions such as the and and
semi-and regicns,

398 It was the National Treasury's submission that the rising cost of living was due
to a combination of the ongoing tightening of monetary policies by the
advanced economies o address inflotionary pressures, specifically the
headwind for a strengthening dollar, the depreciation of the Kenya shilings,
fuel price increases intfernationally, and elevated commaodity prices. The rizsing
cost of Iiving was also a result of ineffeciive or inadequate policy inferventions
such as subsiding consumption of geods instead of production, gaps in food
supply chains that confributed o import dependency and post-harvest losses.

399 The National Treasury submitted that the Government had put in place
several measures fo reduce the cost of living through the implemeniation of
the Bottom-Up Economic Transforrnation Agenda. The Government's
development agenda recognized the imporfance of managing the cost of
living though well-functioning markets to enhance productivity, availabiity
and affordability of goods and services for ail cifizens, Focus was on increasing
employmeni, more equitable disfribufion of income, social security while also
expanding the tox revenue base and increased foreign exchange earmings.
The Government had also token a long-term susicinable approach of
subsidising production of goods instead of cansumption to respond to the rising
cost of living. Such measures inciude feriliser subsidy program and waiver of
duty for importation of key food products to bridge the food stocks deficit as
well as lower and stabilised food prices and animal feeds. The Government
continued to preserve macroeconomic stability by ensuring inflation remained
within target range through adopling tfimely and adequate monetary policy
interventions. There was sfill pressure on inflation from food and fuel but not
core inflation.

400 The National Treasury stated that Government inferventions were required to

comect market failures which occurred due fo abuse of market power,
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information asymmetry and negative market externalifies. In this regard, the
Govemmeant had established the Fnancial Inclusion Fund (Husiler Fund) to
provide access fo affordable credit to individuals ond MSMEs and encourage
savings and reviewed the policy in the energy sector with the aim of
developing and diversifying this market further by improving sourcing and
supply of coocking gas that inevitably had resulted in hig.h costs that also drove
domestic inflafion costs. As part of Drought Mifigation measures and climate
adaptation programme, the Government had inifioted a MNafional Tree
Planting Campaign that sought fo enhance national free cover and initiated
new dam consiructions fo address drought concems and ensure Kenya had
enough harvested water to facilitate o woter management strategy for
imigation for food production.

401 The National Treasury stated that they had fostered stabilisation of the foreign
exchange market enabled by the govemment-to-government pefroleum
supply arangement that had enabled Kenya to extend the credit period for
peftroleum imports from 30 days to 180 days.

402 On the implementation of the Finance Act 2023, the Ministry noted that the
tax measures in the Finance Act 2023 in addifion to raising revenue fo finance
the Government agenda diso aimed ot bringing equity and fairmess to
toxafion and reducing the cost of living. Over the years, pefroleum products
had received preferenfial tax freatment gradually transitioning from exempt
status in 2013-2018 1o 8 % from 2019-2023. The confinued practice by the
government to subsidise the cost of fuel by levying a preferenfial rate of 8%
was distorting the market, yet the economy should be operating on principles
of demand and supply. In this respect, the Nafional Assembly amended the
VAT Act to remove the preferential rate on pefroleum products so that the
product would be subject to the standard VAT rate of 16 percent. Other
measures included in the Finonce Act, 2023 dimed ot bringing equity and
faimess to faxation include:
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{i) Infroduction of withholding tax on digital content monetisation at 5% for
residents;

(i) Infroduction of withholding itax on sales promotion, markefing,
advertising servicas at the rate of 5% of the gross amount

(iil) Increasing the rate of fumover tax from 1% to 3%

(iv) Infroduction of digital ossefs tax ot 3% of the value of the asset

{v} Intfroduction of two additional PAYE bands of 32.5% for annual income
of K5hs.3, 600.000 above the 30% tax band and 35% for incomes above
KShs.?, 400,000 per annum. This was meant 1o enhance progressivity of
taxation of personal income and share he fax burden.

403 It was their submission that the Finance Act 2023 also aimed to protect local
industries from competition from imported goods, infroduced the Afferdable
Housing Levy that would fociitate construction of Affordable Housing Unifs
expected that it would create new jobs: both direct and indirect among the
professionals, youth and MSMEs in general, aleng the production value chain.
It would also provide a market for suppliers of raw raterials for the construction
of the housing units, among other benefits to the economy.

404 The National Treasury made o submission on the implication of removal of any
toxes. levies or charges to cushion Kenyans against the high cost of living and
the attendant effects on the economy, They averred that considering all the
above measures hod been factored in the revenue projections that informed
the FY 2023/24 budget, the remaoval would result in a revenue shortfall hence
negatively aoffecting the implementafion of the FY 2023/24 budget. The
government would again have no revenues or flexibility to cushion Kenyans.
Further, it would result in more borrowing and waorsen the couniry's economic
situation considering that it was oiready negatively impacied on account of
existing loans due to currency depreciation. On the overall, it would negafively
impact implementation of Bottom-Up Economic Transformation Agenda
(BETA) of the govemment and the development discourse of the economy. If
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was their view that the current cost of living debate was a resultant factor on
past policy mistakes that had been costly to the economy though creafing
distortions and the adjustments would thus be costly in the short term.

405 The Ministry of Energy and Pefroleum submitted that they had been
spearneading the implementation of various projects and inifiatives 1o ensure
adequate and reliable energy services, while at the same tfime seeking fo
reduce the cost of electricity and petroleurn products in order to maoke Kenya
a compefitive investment destination.

404 The Ministry submitted that it had put in place measures to reduce the cost of
pefroleum products by renegotiafing Freight and Premium (F&P) under the
Government-to-Govemment arangement in September 2023 which had
reduced the monthly demand for USD and hence alleviated the depreciation
of the KES for a net positive effect on petroleum pump prices; and pump price
stabilisation under the Petroleum Development Levy Order, 2020 to cushion
consumers.

407 With regard tothe cost of elechicity, the Ministry informed the Committee that
the cost of electricily to end-user comprised- energy cost rates that were
primarily dependent on the power purchase and fhe fransmission ond
distibution costs {58%), taxes and levies [16%) and pass throvgh cosis of fuel
cost charge, forex and inflation adjustments costs (26%).

408 In additicn, the Ministry submitted that all electricity tariffs in the couniry were
set and regulated by the Energy and Petroleurn Regulatory Authority (EPRA)
as per Section 11 {g) of the Energy Act, 2019. The policy objectives of any
Eleciricity Tariff Review included:

(i} Economic Policy (achieve efficient resource allocation)

(i) Financial Policy {ensure short- and long-term financial viakbiity of sector
ufilities)

(iil) Social Policy (cross subsidisation amongst consumers)- Domestic and
srmall Commercial Lifeling Category
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409 The Ministry stated thot the two macroeconomic factors that had confibuted
to the increase of electicity cost were the rapid depreciation of the Kenya
Shilling against major foreign currencies and inflation pressure that had pushed
up operafional costs.

410 In order to reduce the cost of power, the Ministry submitted that they had
focused on addressing the power purchase costs. This wos expecfeﬂ to have
the highest impact on the cost to the end user as it accounts for sixty-five per
cent [65%) of the end user cost of elechicity even as other cost reduction
measures were pursued. There were other inifialives that the Energy sector led
by the Ministry of Energy and Petroleum was pursuing fo achieve reduction in
Power Purchase costs including-

(i} Renegotiation of the existing operational Power Purchase Agreements
(PPAs) of KenGen and Independent Power Producers (IPPs) with a fotal
power purchase cost of K5hs.143 billion {June 2023). The renegofiations
WErE In rogress:

fi) Mon-renewal of the expirng expensive Power Purchase Agreements
(PPAS):

(i) Exploring use of Baftery Energy Storage System [BESS) as o means of
storing “"excess power" during off-peck periods and ufilising it during
peak hours thus avoiding the use of thermal power plants which were
expensive fo run, This would coniribufe fo efficient utilisation of the
avallable installed capacity;

(iv) Operationalisation of the energy auction framework for new renewable
energy generafion projects to benefit from competition in order to drive
down power generafion cosls hence lower tanffs. The Ministry had
clready developed o Draft Renewable Energy Auction Policy (REAP)
while Regulations to operationalise this were under development by
EPRA;
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{v] Adoption of Regional power frade in order for the country fo benefit
from the lower cost of supply, enhance system stability and reduce
capocity payment costs associated with new generation procured
using the curent powear purchase model, The rellout was expected in
the medium ferm;

[vi} Hybridisafion of off-grid thermal stations to reduce diesel fuel costs was
angeing with four projects (Merti, Habasweni, Eldas and Bwak) targeted
for completion by December 2024. Additionally, a project fo connect
Lodwar to the grid had been proposed;

[vii) Acceleration of geothermal explorafion in Menengai and Baringo (Silali
and Paka) and development as the power bose load. This would
reduce dependence on thermal generators as a base load ond further
reduce cosfs of power;

(viii) Ensuring that all future Variable Renewable Energy (VREs) Generation
plants were installed with battery storage fo ensure the need fo dispatch
other more expensive generafion to bridge the gop created by
vanability which further increases the cost of power;

(ix) The Ministry was exploring ways fo standardise the Country's Heavy Fuel
Qil (HFQ) specifications in order to aliow for bulk importation of HFO to
berefit from economies of scale;

{x} The Ministry was working fogether with relevant security agencies fo
gliminate transformers, transmission line steel towers and other power
infrastructure theft and vandalism that increased the operaticnal costs
that further increased the cost of power. Already the Energy Poilce Unit
(EPU) was fermed and operafional to addrass security challenges within
the sector;

(xi) Promote the offtake of off-peak tariffs, clean cooking ond e-mobility fo
further drive demand which reduced the overall costs per unit of

electricity;
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(xii) Compietion of crifical generafion, fransmission lines and substafions o
enhance the stability of power thus increasing the demand and upiake
of power;

(xiii) Switch fo renewable energy sources such as solar or wind power, which
could offer low prices while alsc reducing their carbon footprint;

(xiv) The Ministry confinued to take advantoge of innovative financing such
as the Green Climate Fund which were cheaper sources of finances to
fund progrommes and projects thus confributing fo lower cost of
projects in the long run; and

(xv] Improving transparency and accountability in power procurements
through standardised PPA and strict adherence to the relevant laws and
regulations.

411 The State Department for Housing and Urban development submitted that the
Govemnment of Kenya had a goal to deliver housing on ownership ferms for
the Kenyan cifizens. with an ambition to move from 30,000 morfgages o
1,000,000 mortgages with favourcble ownership terms that have monthly
payments as low as KShs. 5.000. The Govermment also aimed fo bridge the
annual gap of 250,000 homes by actlivaling projects across the nation. It was
their submission that this ambitious program could be achieved by- focusing
on the pipeline fo launch ready projects on both national and county level;
promoting economic recovery by finking MSMEs and Jua Kali sector to these
projects: and making provisions in legistafion for cheap and stable financing
that will underwrite projects en masse.

412 The Department of Housing opined that in o confracting economy, the
primary target should be nof to get into recession, Failing fo act was not an
option for developing economies which had critical development needs,
many of which were exposed during economic downfurms including- limited
resilience in the economy. lack of social safety nets, and impact on quality of
fife due to disrupted supply chains. In addition, they submitted that on
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economic recession would create a perfect storm friggered by high debt in
hard curency, currency devaluation, high inflafion, rsing interest rafes,
uncertainty, and limited revenue collection due fo decreased spending. |t was
their submission that Kenya also faced high unemployment rates, youth bulge,
confracting manufaciuring, prolonged drought, impoct of COVID 19
economic slowdown, impoci of Russio-Ukrgine crisis, and impact of US
government increasing interest rates (capital flight).

413 The State Department was of the opinion that several strategies could stem a
recession under these condifions- Creating consumplive demand,
encouraging spending, and creating jobs in industries with multiplier effects. It
was their opinion that investments in infrastructure most offen hit these three
points. They further submitted that investments in housing projects wiould help
the Govemment to issue a “stimulus check" which would make the required
investment in housing which in fum would expand enferprise and create |obs
tar the benefit of cifizens. It was their position that this would only be possicle if
investments were at scale, and therefore the Housing Levy would be o crifical
part of the financing solution for resclving systemic challenges in provision of
housing.

414 1t was their opinion that the Housing Fund would mobilse capital, offer
certainty of sales in the form of an off-tcke undertaking fo developers, and
provide accessible finance for home buyers through o Nafional Tenant
Purchase Scheme.

415 The Office of the Controller of Budget (OCOB) observed that the high cost of
living in Kenya was caused by factors related to operations within fhe National
and County government. These include— pending bills, misuse of Article 223
of the Corstitufion on supplementary appropriation. huge public debt, poor
prediction of revenue and expenditure, unexpected shocks to the Budget
within a fiscal year, under-performance of own-source revenue collections by

Repont of the National Diclogue Committee (Nabco)- November 2023 121



the counties, high expenditure on Personnel Emoluments by Counties, and
borowing to fund salaries and operations, among ofher factors.

416 The Controller of Budget proposed the following interventions to address the
cost of living—

(i} review of the existing tax struciure to ensure that it did not unduly
burden low-income households. In addition. pursue an optimal tox
rate that moximises government revenue without discouraging
economic activity;

(i) implement stringent medsures fo eliminate cormuption and ensure
proper utilisation of public funds for the benefit of the citizens;

{iii] strenathen Social Safety Nets 1o assist vulnerable populations, such
as the elderly, disabled, ond low-income families;

(iv] encourage portnerships between the public and private sectors to
investin crucial infrastruciure projects;

(v] implement strict fiscal discipline measures to ensure prudent use of

 public funds;

[vi} invest in Agricuiture to boost agriculfural productivity, reduce food
imports, and stabilise food prices in the market;

(vii) foster the growth of local industries by providing incentives,
subssidies, and infrastructure support;

(viil) encourage the manufaciunng sector to produce goods locally,
reducing reliance on imports and subsequently lowering consumer
prices; and

(ix) improve on the guality and occessibiity of education ond
healthcare services to reduce the burden of private spending on

these essenficl services.

417 The Institute of Economic Affairs (IEA) submifted thot some sectors of the
Keryvan economy had not recovered from the impoact of Covid-1% pandemic.
The Institute noted that the economic stimulus provided by the Nofional
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Treasury should be proportionate o the economic effects of the pandemic.
They noted that the resources dllocated for economic stimulus covered
oroductive and service sectors that included agriculture, health, education,
drought response, policy, infrastructure, financial inclusion, energy and
ervironment conservations. The economic sfimulus was therefore insufficient,

418 The Institute noted that the poor performance of the economy could be
attibuted to debt distress. historical policy missteps on foreign exchange,
global economic conditions and o consirained fiscal space.

419 Regarding the tox regime, IEA noted that Kenya's tax system foced
challenges including incoherence of tax policy; unfaimess and lack of
inclusion; complexity of tox policy and lack of fransparency. Further, the
structure of the economy, including the existence of hard fo tax secfors such
as agriculture and lorge informal sectors complicated the 1ax systerm.

420 |[EA proposed o number of policies to confain high cost of living including
fiscal response such as tax relief, VAT exemptions. expenditure on subsidies on
essenfial commodifies and social protection; fightening of the monetary
policy: anchoring oll secial protections in a stotute among ofhers.

421 The Institute proposed the following reforms for establishing an efficient fax
systemn:

(i) Natioricl tax policy — an efficient and fair tax system that promotes
aquity in tax administration and predictable fax environment for
businesses to operaie. The objecfive should be to expand the fax
base so a5 to enhance faimess and equity in fax system.

(i) Medivm Term Revenue S-frqfeg].f- provide o comprehensive
approach of undertaking effective tax system reforms for boosting

tax revenues and impraving the tox system over the medium term.

4772 The Parliamentary Budget Office (PBO), made a presentation on the state of
the economy, proposing review of taxes, levies and charges to cushion
Kenyans ogainst the high cost of living, and performance of the Housing Levy
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Fund. The Office submitted that the decline in growth rafe of the economy
could be affributed to-adverse weather conditions, the COVID-19 pandemic,
the Spillover effects of Russia-Ukraine War, and Global inflation. In addition,
the frend in the Purchasing Managers Index (PMI) indicated deteriorafing
ousiness condifions and a decline in business activity for the better part of 2023,
Tne PBO submitted that other risks to economic growth included- input cost
pressures due to high inflationary pressures arsing from fuel bills; curency
depreciation; declining domestic demand/purchasing activity; reduction in
development expenditure; commodily price volaofiity; and continued
fightening of global financiol markets.

423 The Office proposed that the government should continue pursuing the key
drivers of economic growth such as- recovery of the agriculture sector, o
resilient services sector, ongoing public sector investments, in prority value
chains and the construction sector due o rollout of the affordoble housing
programme, robust private sector investment due fo easing of global
commodity prices and supply chain constrgints and enhancing domestic
demand, In addition, PBO proposed that the government should work on
revitalisation of exports, rafiondlising imports, scaoling down on external
borowing, and the CBK developing mechanisms to address speculation.

424 On the Housing Levy Fund, the PBO submitted that in the 2023/24 approved
budget estimates, the expected collection from the MNational Housing
Development Fund was KShs.63.22 billion. However, there was no clear
framework in place fer the release of funds from the National Housing
Development Fund o be used in implemeniing the Housing programme.
Further, there was a need for a review of the Income Tax Act to ensure that
levies such as the Housing levy were deducted from basic pay.

425 The Parliaomentary Budget Office further proposed several tax interventions fo
reduce the cost of living in the medium term to long term - maintaining o

progressive tax systermn, lowerng duties and taxes rates for sensitive products
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such as pefroleum and basic foods, reducing the Petfroleum Development
Levy Railway Development Levy & Import Declaration Fee to help contain the
escalation of fuel prices; phasing out custom exempfions: and reviewing all
levies fo have them bosed on basic pay and not consolidated/gross pay. This
would help to contain the effects of such levies on consumers and businesses.

4724 With regard to options to reduce the cost of running govemment, the
Parliamentary Budget Office proposed that the govermnment should merge
MDAs with similar and overopping mandates; fully hond over devolved
functions being funded in the National Govemment budgetl, curiail
enactment of new legislafion establishing State Corporations; and privatize or
fold non-performing State-Owned Enferprises: ond imprave the efficiency of
public Investments.

427 The Society for International Development submitted that faxafion was a
crucial aspect of the social contract between citizens and the stote. It
represented cifizens’ obligation to contribute financially fo fund public services
and infrastructure, ensuring the collective well-being of saciety. In refum, the
state would provide essential services, maintain order, and promote ifs citizens’
overall welfare and development. Citizens olso expected thal their funds
would be managed and disbursed prudently.

428 The Society further submitted that the 2010 Constitution of Kenya outiined the
social contract between the govemment and its cifizens by establishing the
principles of governance, E:Iﬂsuring fundamental rights and freedoms. and
defining the roles and responsibiliies of different branches of government
through various provisions, including the Bill of Rights, Chapter Eleven on
Devolved Government, Chapter Six on Leadership and Integrity, and fhe
principles of public participation and access to informafion. However, when
citizens believed that the benefits of taxotion were not commensurate with
their sacrifices, it could signal o breach of the social contract, leading to social

and political tensions. This depended on foctors such as the overall fax burden,
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the perceived faimess of the tax system, the quality of public services
provided, and the level of cilizen parficipation in governance.

429 |n their view, the fax increases on petreleum and its derivative preducts would
inevitably have a domino effect on the prices of all other goods and services
that Kenyans enjoyed. given the centrality of petroleumn products, particularly
in the fronsportation sector thus impacting on the lives ond livelihoods of
Kenyans and, more 5o, those who are vuinerable.

430 The SID noted thot Kenyan economy was yet o recover from the negative
impact of the COVID-1? pondemic. The economic downturn had led o job
losses, reduced incomes, and higher prices for food and other essential goods
making it difficult for many Kenyans fo moke ends meet. The 31D was of the
opinion that the food insecurity and food poverty situation in Kenya would
worsen in the coming months as the impact of tax increases rippled outward
in the economy = and combined with the impact of poor rains on harvests
(and consequently food prices).

431 In response to the economic decline, the SID submitted that there would be
challenges in adoptling austerity measures and fax increases fo address the
cost of living ssue. They offered that austerity measures which involved
reducing govemment spending fo reduce budget deficits. typically proved
counterproductive, as if could lead fo reduced economic growth and
exacerbote the fiscal challenges it aimed 1o solve, AUsterity dlso had o
disproportionate impact on the poor and wvulnerable becouse the
government frequently cut spending on essential services such as healthcare,
education, and social welfare. This could lead fo a decrease in the guality of
life for those who relied on these services.

432 The Sociefy also submitfed that lox increases. especially when they
disproportionately affected lower- and middle-income individuals, could stifle
economic growth and discourage investiment and innovation. Further, high

taxes could lead to capital flight and hinder entrepreneurial activities.
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433 |t was the opinion of the Society that intervenfions should be designed fo
stimulate the economy rather thon contract it. By increasing govemment
spending and fax cuts, governments could increase demand for goods and
services, which creafed jobs ond boosted economic growth, Severdl vial
ingredients had contributed to their efficacy:

(i) Flexibility: Policymakers needed to be flexible and adapt to the
unique econcmic circumstances of their couniry.

(i) Investment in Key Sectors: Targeted infrastructure; education, and
technology investments could stimulate economic growth and job
creafion.

(ii) Progressive Taxotion: If fox increases are necessary, progressive
taxation that piaces a higher burden on high-ncome individuals
and corporations could minimize adverse economic impacts.

(iv) Transparency and Accountability: Open, fransparent govemance
and accountabiiity meosures were essenfial fo maintaining public
trust and preventing comuption.

Iv) Safeguarding Social Welfare: Protecting essential social services,
such as healthcare and education, was vital o ensuring the well-
being of citizens.

(vi} innovafive Solufions: Creative and unconveniional policies could
lead to economic success, as seen in lcelond's approach fo the
2008 crisis.

434 |n oddifion, fo ensure economic growth and recovery the Society for
Intermational Development recommended that the government should
prioritise  investment in  educafion and innovalion,  encourage
enfrepreneurship  and small  business growth, promote sustginable
environmental and technological investmenis, shift fo labour intensive
manufacturing for the local economy, priorifise food sysfem transformation;
and implement progressive taxation and sociol welfare safeguards.
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435 The international Budget Partnership Kenya noted that the poverty rates in
Kenya had been going up fo just under 40% in 2021, As such, the impact and
solutions fo the debate on the cost of living would be best measurad by what
happened to the livelihoods of the poor and vulnerable househclds. |BPK
stated that the central force behind the cost-of-iving crisis was the high levels
of debt servicing ond faxation. The growth in public expenditure finonced by
public debt had become unsusicinable, prompting revenue mabilisation
efforfs thot had seen the prices of food, fuel and electicity rise in 2023.

434 The IBPK stated that according fo the Kenya National Bureau of Stafistics, in
2021, the poverty rafe in Kenya stood at 38.6%. which fransioted to
approximately 19.1 million Kenyans living below the poverty line. Significantly,
this figure marked an increase from the poverty rate in 2017, which was 33.6%.
In just two years, the economic repercussions of COVID-17 had pushed an
additienal 3.3 million Kenyans into poverty. This surge in paverty rates affected
40 out of Kenya's 47 countfies. The economic challenges were further
exacerboted by the severe drought that impacted Kenya's agnculture-
dependent economy, and exchange rate fluctuations.

437 In their presantation, IBPR noted that the three main defining aspects of the
state of the economy are the high cost of living, slow growth in incomes, and
depreciating exchonge rate against the dollar. They noted as follows: -

(i) High cost of Living: The cost of living had been on the rise in Kenya over
the past five years or so and had been steeper in the post year. The
Fnance Act in 2018 started a process that increased taxes on fuel and
started to reduce tax exemption to basic commodities. The COVID-19
pandemic in 2020 and the economic lockdowns that followed affecied
businesses and supply chains that led to an increase in prices of basic
commodities including those imported from outside the counfry. The
Finance Acts have yvear on yeor confinued fo adjust taxes ond tax rafes

on zero+ated products and cut exemptions that often benefit the poar
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and vulnerable households. The recent arnve by the government to
increase tax revenue had mainly been driven by the govemment's
shrinking fiscal space and ongoing fiscal consclidation program. It was
their opinion that any sudden increase in taxes, especially those related
to consumption, heavily offecied poor ond vulnerable households
whose choices on what they could afford shrank especially in scenarios
where incomes are not growing as fast.

{ii) Slow Growth in Incomes: While the cost of living had risen quite fast over
the post few vears, incomes had nof kept pace. Since 2020 the minimum
wage and cther eamings hod actually shrunk when adjusted for
inflafion. Therefore, as the cost of living had accelerated. households
had less income fo cushion themselves. As the government had done
oway with tox breaks on basic commodifies and removed subsidy
programmes especially those thof benefit the poor, their ability o
accommadate the costs at household level was limited, This also meant
that the government's fiscal consclidation goadl to increcse revenue
collection by increasing taxes may not materialise when the frend in
incomes was not growing. Therefore, it was not surprising that the lotest
reports on revenue collections are indicafing missed fargefs.

(li} Depreciating Exchange Rate against the dollar: Kenya remained a net
importer of many commeodities whose prices were then affected by the
exchange rate. As taxes had increased over fime; the exchange rate
had compounded and been a key confributer fo the cost of living
especially when driven by key commodities such as fuel.

438 The |BPK noted that the key drivers of the high cost of living seemed to be a
rix of high debf servicing that left limited fiscal spoce for service delivery; high
taxafion that drove the cost of key inputs like energy high: and non-priority
spending through State Owned Enterprises.
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(i} Public Debt & Debt servicing: The [BFK submitted that Kenya's public debt
growth hod been occasioned by larger than anficipated fiscal deficits
each vear and had a root couse in imprudent expenditure and
inconsistent revenue collection. This meant that the amount of
borowing needed fo fill the physical gop was going 1o increase [more
debt], The trend was indicative of o problem with the fiscal policy and
raised concerns about Kenya's budget credibility. | was their submission
that the rising debt service expendiiure left less tax revenue available o
the govémmen’r to spend on other essential priorities: health, education,
social protection, and the equitable share of counties. Debt repayment
was the largest consumer of domestic taxes. In the foce of the
impending debt crisis, the IBPK stated that the government should
pricrifise the efficacy of pubilic spending, and the reduction of the fiscal
deficit.

{i} High Taxafion: As opposed to facing the reality of unsustainable public
expenditure, the IBPK noted that the government had chosen fo rally its
efforts around revenue mobilisation with introducthion of a number of
aggressive fax measures as seen in the Finance Act 2023, Nafional Tax
Policy and National Medium Revenue Strategy. Tox rates had soared;
however, this had not resulted in higher revenue for the government.
Fundamentally, the problem stemmed from a lock of growth inincomes
that would realise high tax revenues upon higher tax rates, The IBPK
further submitted that a big driver of the cost of living today had been
the cost of fusl and electricity. In the face of this, the |BPK was of the
apinion that the easiest win for the government in the baile against the
cost of living was to rationalise some of the 2 taxes and levies on fuel.
They also neted that part of high elecincity prices was the use of IPPs;
which net only predominately used diesel fuel [price of fuel risk) but were

aiso paid in dollars (Foreign exchange risk).
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(it} State Corporation reform as key to culling cost of government: State
Corporations formed o key part of government expanditure. On
average they had accounied for 25% of lotal MDAs expenditure over
the past three years between 2020/21 and 2022/23. There were over 200
hundred state owned enfifies In Kenya and over the years the
government had made efforts fo reform these SOEs in a bid to Increass
efficiency and reduce the administrative costs. The reforms wera also an
importont step fo align the SOE functions with the county govermmenl
after devciution. The IBPK submitted that the Pardiomentary Budget
Office had estimated that the government could generate KShs.30
billion annually from the strategic privatisation of some of the 248 State
Corporafions in Kenya.

439 FCPA Hon. Billow Kerrow, submitted that the Kenyan economy was unstable
with a decline in macro-economic indicators, increased interest rates, the
shiling was on o free-fall, ond inflation, driven by non-food items. had
increased, In addifion, the frade imbalance frend was lorgely negafive as
imports had exceeded exports by three fimes and demand for goods and
services was subdued as purchasing power had been eroded, Unemployment
was the highest in the region as businasses confinued 1o shed jobs,

440 It was his submussion that the public debt was driving the State’s high faxes
policy, enhanced exchonge rate risks and the high inferest rafes. Global
increagses in prices of raw matenals, including oil, disruption of the food supply
chain and high inflation mitigation measures had exacerbated the situation.
The high cost of energy and high taxes had all contributed significantly fo the
worsening business environment in the couniry which together with other
constanfs, such as corruption and poor governance, hod eroded the
couniry's competifiveness in the region.

441 On the issue of takes, levies and charges. Hon. Kerrow stated that the Kenya
Kwanzo administration had placed tax collections as ifs priodty, arguing that it
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would hove more money o repay the public debif, and invest mriore in
development, He offered that a cardinal rule during an economic decline was
to not roise taxes because employers struggled to keep fheir business in
operation and pay their employees, and individuals were concemed about
loss of income, More taxes would only increase the cost of living and worsen
the poor business environment. In addition, the increase in taxes would spur
increased spending in Government in antficipation of increased revenue,
However, revenue shortfalls would then Inevitably lead fo more borowing.
Moreover, tax predictability was now @ major concermn to investors that were
finding it difficult o plan appropriately.

442 Hon. Kerow avered that besides the toxes, there were numerous levies
collected by the Government which in reality are taxes. It was his submission
that there was a need fo review some of the taxes downwards especially those
affecting food, fuel. industrial row matericls and inputs, including fhe
construction industry. Recent reports had indicated that revenue collections
hoad declined os Kenyans reduced consumptfion. In addition, the 16% VAT on
fuel hod had a profound effect on the cost of living, reducing Kenyo's
competitiveness and reducing revenue collection. It was his proposal that VAT
should be removed. Further, the 17.5% export and investment promaofion levy
on steel and clinker would notf boost local production, let alone exports, and
shouldn't have been infroduced. Moreaver, the many direct faxes, including
the Housing Levy., would reduce the disposable incomes of employees,
reduce purchasing power, and erode the profits of businesses. He submitted
that there was an urgent need to review hundreds of levies charged by both
levels of Government and eliminate those that were an unnecessary burden

_on the economy. It was his proposal that every policy and regulatory proposal
must be reviewed in terms of its impact on the cost of living before Cabinet

and Parioment approval is sought.
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443 On the Cost of running government, Hon Kerow submified that rafienalisatien
of public expenditure was crifical in confaining the deficit and borrowing. It
was his opinion that fidelity fo budget appropriations s approved by
Parliament in Excheguer releases was a crifical matier that the Controller of
Budget should take seriously.

444 With regard to public debt Hon. Kerrow submitted that given Kenya's fragile
economy and the rising poverty, it was necessary that the Government focus
the attention-of Kenyans o the real possibility of default on public debt which
would send the country into a financial abyss. There was therefore a need for
a nationgl conversation about debt with the Government being fransparent
with the public on bomowing. It was his asserfion that Parlioment had the
singular mandate to demand that it must epprove all loans prior to Treasury
signing on fo them as required by the Constifution and hold to account those
who committed the State to loans not meant for development.

445 Hon. Kemrow submifted that Kenya was vulnerable fo misploced priorities in
Government spending such as building houses when schools required over
10,000 classrooms for the Competency Based Cunmiculum [CBC), or when HELB
could nof finance university students, or when the Education ministry cannot
find money for schools' capifation. If Government expenditure was not
prudently managed, it would contfinue fo impoverish Kenyans with debt and
high faxes. If was his opinion thot the deckion o tax Kenyans o fund
consfruction of housing was misplaced and that the Government would not
efficiently absoro the over KShs 300 billion the fund would roise over the next
three years. Government should have used policy fo incentivise the prvate
sector fo build the houses, including guarantees fo banks to lend af
concessionary rates, toax remissions etc. In addition, there were nearly 250 state
corporations; about 50 were of commercial nature while many were an
unnecessary burden on the exchequer. Rafionalisation of state corporations

was critical. He also offered that the numerous altempts to change policy andg
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legislative fromework In various sectors in the shorf-term was proving to be an
economic burden to the faxpayers and cost of living. This included the Housing
Fund, NHIF restructuring, CBC, the Hustler Fund, Maoisha Number, new HELB
funding structure, G-G pefrocleum deal, coffee sector reforms efc. It would
have been better fo infroduce them over the medium fo long term.

444 On devolution, it was Hon. Kerrow's submission that the fotal budgetary
agllocations fo devolved county governments and Independent Offices and
commissions was less than 10% of the curent tetal budgeted expenditure. The
Independent Offices and commissions were necessary for good governance
and provided relevant checks ond balances that were necessary for
accountability. It was his opinion that if the national government devolved all
functions as provided for in the Constitution, and ensured that resources
followed functions, a huge amount of funds would te saved by the Treasury.
There were sfill many functions held imregularly by the national government
which created inefficiencies, duplication and wastage of public resources.

447 Hon. Kerow made submissions on improving the business environment o
grow the economy stating that the Government should call for o national
convention on the economy that would bring fogefher oll key stakeholders in
ine ececnomy, parficulody the business community through the key
professional and business forums and corganisations. This would give the
Govemnment an opporiunity to listen to industry, farmers, investors, SMEs eic.
and craft a new vision on how o revive the economy. He submitted that the
Govemment should address the key challenges affeching cost of production
that had rendered the country uncompefitive in the region in order fo stem
the exodus of invesfors. Foremost being the cosi of power. He proposed that
the government should implement the 2021 repert on the Presidential
Taskforce on the Review of Power Purchase Agreements. In oddition, he

proposed that the Government should pricritise construclive engagements
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with the manufaciurng sector, the informal sector and SMEs to address growth

barriers os key economic enablers for creation of jobs.

Commiftee Observafions

448 The Committee observed that—

(a) Stakeholders made a number of proposals on addressing the cost of

living including reviewing economic policies, improving feod and
agricuifural production, enhancing social profection programs,
reviewing the tox policy, promotion of local production and business,
providing subsidy programmes, ond reducing government

expenditure.

() The high cost of living was a result of many factors including the

prolonged effects of the COVID-19 pandemic, debt distress,
international conflicts, prolonged droughts. confinued fightening of
global financial markets, climate change, the deprecigfion of the
value of the Kenyan shilling relotive to US Dollar, increased foxafion,
siow growth of incomes, among other factors.

(c) Kenya being a net imporier, the appreciation of the dolior relafive fo

the Kenya shilling had made imports more expensive confributing fo

the high cost of living.

(d) Improved food and agricultural production including providing

subsidized farm inputs and exfension services, crops diversification,
enhonced imigafion, volue oddition ond access to agriculiural
financing would help address food shortage in the country as well os
reduce overeliance on food imports which had  immensely
confriouted to the high cost of iving.

{e) There was no legislative framework to guide implementation of the

rights guaranteed under Article 43 of the Consfitution. However,

Parioment was in the process of considering the Economic and Social
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Rights Bill, 2022 aimed at implementing provisions of Article 43 of the
Constituhon.

(f] There was nead to constitute a multisector consultative body to provide
timely, accurate and independent expert advice to the Government
and report to Parlioment on economic and social matters, national
debt ond ifs monagement, and implementafion of Vision 2030 and
other long-term nafional development inifiatives. The body should
penodically convene national forums to facilitate Kenyans to have a
discourse on economic and social matters.

(g) To reduce recument expenditure of the government, there is need to
strategically  privafize  State  Corporations which  account  for
approximately 40% of total govemment recurrent expenditure, yet their
retums were not commensurate. Further, there is need to streamiine the
functions of Commissions to eliminate duplication and ensure
efficiency.

(h) There had been frequent changes in tax structures and laws causing
unpredictobility and inefficiency in tax adminisfration which
complicates revenue collection, encourdges tax evasion and leqds fo
tayx exhaustion among cifizens, hence underperformance in revenue
collection,

(i} Foliowing the enactment of the Finonce Act, 2023 the Affordable
Housing Levy was imposed as a tax charged ot 1.5% of the employee's
gross monthly salary for the employee and o similar amount for the
employer. Whereos the purpose of the Levy is to provide funds for the
development of affordable housing ond associated social ond
physical infrastructure as well as the provision of affordable home
fincncing to Kenyans, there was no clear ramewerk for ifs ufilisaficn.

(i} Provision of affordable energy is a critical driver for indusirialisation and

food production. However, the cost of elecircity in the country was
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significantly high. That was atfributed to numerous taxes and levies,
high cost of production of electricity, unfavorable confracts between
KPLC and Independent Power Producers among other factors.

(k) Pefroleum pump prices in Kenyo determined by the landing cost,
storage & distribution costs, taxes &levies. and allowed margins, among
other factors, had been steadily increasing in the recent past.

(I} Fuel is @ major centibutor to the cost of production in Kenya. Thus, @ rise
in fuel prices leads to increased production costs for agricultural end
manufactured products which is in tumn passed on 1o consumers.

[m) Conflict of inferest in the public sector undermines an officer's
integrity, decision- making and proper conduct in the execution of their
official duties. Manaaing conflicts of interest in the public sector is o
critical aspect of preventing corruption which is @ major hindrance to
the process of economic development,

(n} Reports by the Auditer General and Controller of Budget revealed that
Counfy governments h-;]d consistently breached paragraph 25 of the
Public Finance Management [County Governments) Regulations, 2015
which requires that the wages ond benefits for public officers should
not exceed 35 % of the county government's total revenue. The high
woge bill was a threat ta the cbjects of devolution as provided for
under Arficle 174 of the Consfitution,

(o} The Natfional Government Budget Implerneritation Review Reports of
August 2023 (Fr 2022/23) by the Office of the Ceonfroller of Budget
revedled that the total cutstanding pending bills for both National and
County Governments as of 30th June 2023 stood at KShs.727.74 billion
compared to KShs.685.42 bilicn reported on 30th June 2022, Thot
comprised KShs.123.91 bilion (17 per cent), K3hs.443.40 billion (61 per
cent) and KShs.14 bilion (22 per cent) for MDA's, State Corporations
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and County governmenis respectively. Delays in poyment of pending
bills had caused liquidity inadequacies for suppliers.

Azimio la Umoja One Kenya Coalition Observations on the Cost of Living

449 Further to the Committee observations above, the Azimio g Umgia Che

Kenya Codlition made the following cbservations, that —

iCI:I The current level of cost of living is punifive. unsustainable, untenable
and thus an affront fo our collective dignity as a nation.

() The key threals to abatement of the high cost of living and the
redlisafion of Arficle 43 social and economic rights and wellbeing of all

Kenyans, which must be immediately addressed, are;

(i) comupfion and waste, inefficiency, odious debt ond excessive taxes;

(ii] the inappropriate and old fashioned market based economic and
historical, aond pregrom based budgeting approaches, which are
misaligned with the Consfitution;

{iii} the incomplete fransfer of the Fourth Schedule and Arficle 43
related functions and resources from the nofional to county
govemments and the confinuing threats fo devolufion through
national legislation; and

{iv] the mismatch between Adicle 43 rights and the Fourth Schedule
related functions and the funds/resources with the natfional
government confinuing to control most of the resources required fo
implement county functions hence undermining the principles and
values of devolution [Article 10} and objects devolved system of
govermnment [Arficle 174).

{c) Azimio totally disagrees with the Kenya Kwanzao regime's diagnosis of
the cost of living cnsis in Kenya and ifs prescraptions, which can only
result in more sufferings for Kenyans, Azimio in parficular disagrees with

the government's asserfion that the rsing cost of living is o result of
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ineffective or inadequate policy inferventions such as subsiding
consumption of goods instead of production. This posifion was
supported by the roundtable participants on the cost of living including
the Institute of Economic Affairs, FCPA Hon. Billow Kerrow, Confroller of
Budget and Internaticnal Budget Partnership Kenya, among others.
(d) Azimio disagrees with the govemment posifion that the selutions fo the
current high cost of living lie only in long term macre-economic

solutions through;

(i) wel-functioning rmarkets to enhance productivity, availability and
affordability of goods and services for all citizens;

(i) long-term sustainable approach of subsidising production of goods
instead of consumption to respond to the rising cost E.‘Jf.ihf'll"lgi

(i} corecting market failures which occurred due 1o abuse of market
power, infformation asymmeiry and negative market extenalities;

liv) using Hustler Fund fo provide access to affordable credit 1o
individuals and MSMEs and encourage savings;

{v] reviewing the policy in the energy sector to develop and diversify
the market and improve sourcing and supply of cooking gas;

[vi) government-to-government petroleumn supply arangement 1o
extend the credit period for pefroleum imports from 30 days to 180
days;

(vii) tox measures in the Finance Act 2023 to raise revenue ostensibly to
bring equity and foimess in taxation in order to reduce the cost of
living; and

{viii) removal of the preferential rate on petroleumn products so that the
product would be sutject to the sfandard VAT rate of 16 percent.

(e) The government's continued blame on past policy mistakes as the
cause of the current high cost of living is unocceptabie and does nof
inspire confidence under any circumstances.
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Kenya Kwanza's Position on Certain Aspects of the Issue of the High Cost of Living

450 Kenya Kwonza disogreed with Azimio on the real causes fo the high cost of
living. As submitted by economic experts and other stakeholders who
appeared before the Committee (e.g., KIPFRA, 5ID and the National Treasury,
there are many factors confributing to the curent high cost of living, These
factors include the COVID-17 pandemic and its attendant disruptions to global
supply chains, slow global economic recovery from the COVID-12 pandemic,
the disruptive effects of the wars in Ukraine ond Palestine and ofher places
(including Sudan), grave economic missteps on macroeconomic policy in the
five years preceding the 2022 general election, post state copture of the
economy and general economic misrnanagement in the five years preceding
the 2022 general election, Further, the Kenya Kwanza team was of the view
that the expensive consumption subsidies in the last two months precading the
2022 general election were costly to a fledgling economy like Kenya's that waos
sfill sfruggling to recover from COVID-19.

451 The Kenya Kwanza tfeam agreed with economic experis from the Nafional
Treasury, 51D and other stakeholders whao submitted fo the Committee that
what the economy needs is proper long-term sustainable macroeconomic
policies. Relevant long-term sustainable macroeconomic policies include but
are not limited to massive targeted, deliberate investment in infrastructural
projects like housing [which will create wedlth, create jobs and spur
sustainable growth for the manufacturng sector), invesimenfs in production
subsidies that will ensure sustainable agricultural preduction, investment in
agro-processing (which will guarantee food security, job creation and lower
the cost of living sustainably). Specifically, the Kenya Kwanza team was loathe
fo poiftically expedient holf-measures.

452 It was dlso the position of Kenyd Kwanzd that the sovings envisiohed by
Azimic's proposed expenditure cuts were unredlistic to the extent thot

empirical data and budgetary allocafions did not support them.
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453 On the Cost of Fuel, it was the paosifion of the Kenya Kwanza feam fhat the
reduction of VAT on fuel by 8% would significantly alter fhe macroeconomic
frarnework, sink the couniry into more onerous public debt and negote
eCcohomic recovery.

454 On the housing levy, the Kenya Kwonza teom was of the view that this
program is a critical infrastructural investment in the econemy to credate
hundreds of thousands of jobs. Abandoning the housing agenda would
immediately render close to three hundred thousand Kenyans jobless, negate
growth in the manufocturing sector, and consequently reverse any
medaningful economic recovery. [t was thus the posifion of the Kenyo Kwanza
team [as supported by economic experts from the National Treasury, SID. and
other stakeholders that appeared before the Commiitee) fhat mossive
infrastructural investments like housing help economies recover. Kenyd
Kwanza was, . therefore, of the view that the housing agenda ought 1o
confinue and must never be aobandoned.

Committee Recommendations
455 Azimio lo Umoja One Kenya Codilition strongly recommencds—

(a) Reduction of VAT on petroleumn products by 50% from the current 16%
o B%.
(b} The scrapping of the Affordable Housing Levy.

456 The Azimio proposals were supported by the roundtable parficipants on the
cost of lving including the Insfitute of Economic Affairs, FCPA Hon. Billow
Kerrow, Controller of Budget and International Budget Partnership Kenya.,
among others.

457 The Kenya Kwanig Aliance strongly disogrees  with  Azimio's
recammendations on reduction of VAT on petroleumn preducts by 50% from
the curent 16% and the scropping of the Affordable Housing Levy, cifing the
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advice from the Cabinet Secretary of the National Treasury and the current
state of economy.

458 Having noted the recommendations of the Azimio la Umojo One Kenvya
Cadiifion and the Kenya Kwanza Aliance, the Committee recaommends thot

{a) The MNafional and County Governments shall rotfionglize their
expenditure for the next three years to allow the economy fo recover

as follows—

(il The National Executive, Pardioment, Judiciary, County Executives,
County Assemblies, Constitutional Commissions and Independent
Offices should reduce thelr fravel budget by fifty percent [50%).

(i) SRC to review the Daily Subsistence Allowances (per diem) for State
and Public officers with a view fo reducing by thirty- percent (30%).

i} Al State and Public officers to travel in economy class for flights of
not more than four (4) hours.

{iv) Fully implement the govemment circular (Reference No.
OP/CAB.304/018 dated June 29, 2023) on the size of government
delegations.

{v) Reduce allocations to hospitality ond office general supplies by fifty
percent (S0%).

{b) Poriament shall fast track consideration and enactment of legisiation
relating fo the war on ceruption and enhancing integrity among
public officers.

(c) Pardiament shall omend Article 203 (2] to provide thot, for every
financiol year, the equitable share of the revenue raised naotionally that
is ollocated to county governments shall not be less than twenty

percent of all revenue collected by the national govermment.
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(d) The National and County Governments shall adopt the Iero-Based
Budgefing approoch fo enhance accountability, ropidly reduce
wastage of public funds and address the challenge of incremental
budgeting.

(e) The Advisory Committee on the Power of Mercy shaoll advice the
President on interventions that will facilifate decongestion of prisons as
a criminal justice reform issue as well as o cost cutting measure. In
addition, Padiament shall review criminal justice lows ond enact
legisiafion to provide for non- custodial sentences including community
service and probation where appropriate.

(f} The Pending Bills Verificafion Committee sholl fasttrack review of
pending bills ond facilitate the setflement of genuine bills.

{g) The Ministry of Interior & Nationat Administrafion shall operaticnalize the
Public Benefit Organisations Act, 2013 within ninety days of adoption of
this Report with a view fo enabling Civil Society Orgonisations (CS0s)
to mobilise resources to cater for social programmes within the
community.

{n) The Naticnal Government shall review and develop national policies
relevant to  enhancement of agricultural production  and
manufaciunng caopacity to reduce ovemrelionce on imports that has
drained the foreign exchange reserves.

{i) The Ministry of Lobour and Social Protection shall —

(i) expand the scope of the Social Protection Fund to include dil
legitimate beneficiaries such as indigenis, persons with severe
disabilities and older persons;

{ii} in consuliation with the Nation Council for Persons with Disabilities
collect and collate up to date data on persons living with disabilities;

{ii) adopt the use of technology fo ensure that recipients of monies
fram the Social Protection Fund are legitimote beneficiaries; and
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(iv] in consultation and concumence with the National Treasury, review
vpwards the allocation to all beneficianes under the Older Persons
Cash Transfer (OPCT) programme. The Nafienal Treasury fo consider
regllocating the savings mode from the reduced government
expendifure on Daily Subsistence Allowance for state and public

officers by 30% towards an increase of allocations under the OPCT,

{i) The National and County Governments shall provide food fo schools
and invest in boarding scheols in arid and semi-arid regions fo enhance
student retention and promote educafion.

(k] The National and County Governments shail freeze establishment of
new State Corporations.

() The National Government shall within three months of the adoption of
this report undertake audit of the cperational and financial efficiency,
viability and sustainabitity of State-Owned Enterprises.

(m) The Ministry of Energy and Petroleum in licison with the Mafional
Treasury shall reduce the Rood Maintenance Levy and the Anfi-

adulteration Levy as tabulated below—

Cost ltem Current Levy Reduction New Levy
(KShs/litre) (KShs/litre) (KShs/litre)
Rood 18.00 5 13.00

Maintenance Levy

Anti-adulteration  18.00 3 15.00

Levy

(n) The Natficnal Govermment shall finglize fransfer of all devolved
functions specified under the Fourth Schedule to the Constitution and
provide for concomitant resources to the County governments within

six. months of the adoptlion of this report. These include functions

relating to water, agriculture health, roads, tourism and wildlife that are
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stil being underfoken by the notional government. In addifion.
Legislations that impede devolution should be reviewed.

(o) Parliament shall enact legisiation fo establish the National Economic
and Sociagl Councll [currently established vide Executive Order No. 2 of
2023} as o multisector consultative body and in so doing consider,
whether to merge the functions of the Council with those of the Vision
2030 secretariat. This process will be undertoken within the context of
the review of SAGAs and 50OCs with a view to ensuring the objectives
of the Council to franscend different adminisfrations.

lp} The Nafional Govermment, in consulfation with the County
Governments shall finalize classification of all roads with o view fo align
the attendant budget to the respective governments,

[a) The constituting Acts of Regional Develepment Authorities (RDAs) shall
be amended to provide for the representation of county governmenis
i the Boards of RDAs operating in the Counfigs.

(r] County governments shall sfricily adhere 1o the provision of section 107
{2} (b of the Public Finance Management Act, 2012 which requires
that over the medium ferm o minimum of thirfy percent of the county
government's budget shall be dllocated to the development
expendifure; and paragraph 25 (1) (b} of the Public Finance
Manogement Act [county government) Regulations, 2015 which
requires that the wages and benefits for public officers should not
exceed 35% of the county government's fotal revenue.

(5] The Maticnal Govemment shall develop a Policy on productivity,
wealth creafion and shared prosperity to foster and ensure @
conducive policy emvironment for industial development and
productivity through incentives for building and prometing local
manufacturing, reduction in the cost of energy. improved
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infrastructure, ease of doing business including simple, clear, fair, and
wuser fnendly fax system, among others.

{t] The Nafional Treasury shall by February 2024 underfake and complete
a comprehensive review of the national tax policy ond taxation regime
with the objecfive of evaluating all tax instruments, enhancing tox
revenue, expanding the tox base, lowering tax burden on Kenyans,
improving revenue collection, with a view to moke Kenya o
competitive investiment destingtion.

{u) Parfiament shall fost-track the passage of the Economic and Social
Rights Bill, Senate Bills No. 7 of 2023 for the purpose of enabling cifizens
to Qccess socio-economic rights guaronteed under Arlicle 43 of the
Constitution.

(v} The Nafional Government shall invest in modem water harvesting
technologies to enhance imigation agriculture fo mifigofe against

effects of climate change on roin fed agriculiure.
Implementation of the “"Two-Thirds Gender Rule”
Background and Context

459 There are various constitutional provisions that form the basis of the “fwo-thirds
gender rule”, These include— Arficle 27 (1) which states that, "Every person is
equal before the low and has the nght to equal protection and equal benefit
of the law.” Further, Arficle 27 (3] provides that, "Women and men have the
right to equadl freatmeant, including the right to equal ﬂphﬂ#unfﬁes in pofifical,
economic, cultural and social spheres.” Additionally, Article 27 (4] states that,
"To give full effect fo the realisation of the rights guoranteed under this Article,
the Stafe shail take legisiative and other measures, inciuding affirmafive aclion
programmes and policies designed fo redress any disodvantage suffered by
individuals or groups because of past discimination.”, and Arficle 27 [8)

provides that "In addition fo the measures confemploted in clause (8], the
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State shall take legislative ond other measures to implement the principle that
not more than two-thirds of the members of elective or appointive bodies shall
be of the same gender.”

480 Article 81 (b} requires that the electoral system shall comply with the principle
that not more than two-thirds of the members of elective public bodies shall
be of the same gender;

441 Article 177 (1) (b) provides that the Membership of County Assemnblies shall
include "the number of special seat members necessary to ensure that no
more than two-thirds of the membership of the assembly are of the same
gender”.

442 In line with these provisions, Arficle 100 mandates Porlioment to enact
legisiation to promote the representation in Parlioment of marginalised groups
which include women.

443 Currently, the 13th Pariament has 81 female Members of Parioment in the
Mational Assembly, represen’ring- 23% of s membership. composed of 47
Women Representatives. 28 elected by single member constituencies aond 6
nominated wormen members. There are 21 female Senators, representing 31%
of the Senate membership, composed of 3 elecled ond 18 nominated
senators.

444 There was general consensus by the Commitfee on the need to implement
the not more than two-thirds gender principle and that the ssue should be
addressed in colloboration with the Multi-Sectoral Working Group on the
Redlisation of the Two-Thirds Gender Principle.

Summary of Submissions by the Public

445 The public, through memoranda proposed various solutions fo the issue
including-
(i) Pariament, within six months, should enact legislafion and a road map
for achieving the “fwo thirds gender principle”.
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(i) Remove the position of county woman representative and put in place
mechanisms for nominafing members to achieve the principle in the
Hafional Assembly;

[iii) The Political Parfies Act and the Blections Act be amended to comiply
with the Constitutional principle. In addifion, party lists and proportional
representation should be used to achieve the principle. Further, amend
the Independent Blectoral and Boundaries Commission Act to enhance
the powers of IEBC in implemeanting the principle through paorty lists.

liv] Amend Arficles 7 and 98 to reflect the provisions of Ardicle 177 (1) (b)
and (c) so as fo ensure that the gender principle is implemented. Further,
amend Arficles 7 and ¥8 fo reduce the size of Parioment to reduce the
cost burden.

(v] Remove the National Assembly and expond the Senaie fo 120
mempers, each county voling for one male and one female and 26
senators be nominated fo represent special interest groups.

{vi} Amend the Constitution fo have the woman representatives be
members in the Senafe.

{vii) Encct a formula under Article 97 to guide the computation of the
gender ratfio, For instance, the two-thirds rule can be computed on the
basis of the 290 elective seats,

(vili] Every constituency should have a male and female representative fo
the National Assembly.

466 Further, the following was submitted during stakeholder engagements;

467 The Naftional Gender and Equality Commission (NGEC) stoted that it
supported implementation of the not more than two thirds gender principle.
Ta this end, the Commission had documented lessons leamed in the previous
altempts of enactment of this low fitted "The Joumey towards Realisafion of
the Two-Thirds Gender Framework”, Further, the Commission hod developed
and shared with the Ministry of Public Service, Gender and Affirmative Action
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(MPSGAA)., a draft “Constitufion of Kenya [Amendment] Bill. 2023" for
consideration by the Mulli-Sectoral Weorking Group on the Realisafion of fhe
Two-Tnirds Gender Principle gazetted by the Cabinet Secretary MPSGAA on
August 15, 2023, (Gazeftte Notice No. 10848).

448 The Commission noted that the absence of o framewark to implement the
inclusivity principle in elective ond appeintive positions, compliance with the
not more than two-thirds gender principle and o lack of enforcement
mechanisms had hampered compliance with the two-thirds gender principie.
The Commission, therefore proposed that there was a need fo enact alaw fo
operationalize Aricles 27 (6] and 100 of the Consfitution of Kenya, 2010. In
addition, the Commission proposed that the Constitution should be amended
to expressly state that the membership in elective and appointive offices
established under Chapters 8, %, 10, 11, 13, 14 and 15 of the Constitution on the
Legislature, Execufive, Judiciary, Devolved Government, Public 3ervice,
National Security, and Commissions and independent Offices, observe the
two thirds gender principal ond allocate atleast 5% of positions 1o persons with
disability as an immediate obligation. Further, NGEC subrmitted that there was
need to amend Article 225 (3] of the Constitution to include provisions on non-
cormpliance with the two-thirds gender principle and 225 [7) to include
provision to require the National Gender and Equality Cormmission to present
a Report to Parlioment on the matter of compliance with the two-thirds gender
principle contained in the Constitution and any other Laws.

449 The Political Parfies Lialson Committee (PPLC) submitied that fo achieve the
two thirds gender rule, the position of Woman Representafive was to be
maintained and the shortfall be topped up after elections. The provisions of
Article 177 of the Consfitution would be applied fo the Senate and the
Nafional Assembly to guide the implementation.

470 The Multi-Sectoral Working Group on the Implementotlion of the Two-Thirds
Gender Principle (the Mulfi-Sectoral Working Group) observed fhat since the
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promulgation of the Consfitution there had been several unsuccessful

attempts to implement the "not more than two-thirds principle"” as envisaged

under Articles 27 (8) and 81 (b} of the Constitution. The mechanisms previously
considered were either pre-election or post-election. With regard o the pre-
election mechanisms, the following mechanisms had been considered —

a) Gender quotas for party strongholds- This would entail reserving seats for
women in ‘party strongholds.’ [t would require amending Arficle 97 (2] of
the Constitution and the Elections Act. However, nofing thaf it would be
difficult to determine a party stronghold, the option may not guarantee
the achievement of the fwo-thirds gender principle and it may be
challenged as being uncenstitfutional.

bb) Rofational constituency seafs- The opfion assumes the worst-case scenario,
that no woman is elected in the 290 constituencies or 47 counties, Gender
equality may be achieved by clustering the 290 consfifuencies or 47
counties info 4. One of the four consfituencies or counties would be
selected, randomly or using obijective criteric, fo elect o woman in an
election and the process would be repeated in four electoral cycles. The
optfion would reguire constifutional as well as statutory amendments. This
option raised ssues as o who would be responsible for selecting the
electorgl unit to elect the woman [Paricment, IEBC or Registrar of Political
Parties}, and which criterion would be used to cluster the constituencies or
counties.

c] Reconfiguration of constituencies- The proposal would do away with the
290 constituencies and use the counties as a single-member consfituency
where two MPs (o man and o woman) per county are elected, and six
members nominated to represent special interest groups. This proposal
would reduce the size of Pariament by 100 members, guarantee 50%
representation of both genaers, and the jenate and MNational Assembly

wiould use counfies as the electoral unif.
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The second proposal under this cplion was fo reduce the constitvencies
from 290 to 150 and elect 2 MPs (a mon ond o woman) per consfiluency
and nominate 20 members to represent special inferest groups. This
proposal would reduce the size of the Nafional Assembly to 320 from 34%
and would not affect the Senate.

The two options would require amending Article 89 (1) of the Constitution

on boundaries.

d) Doubling forty-seven counify women seafs in the Nafional Assembly- This

oplion proposed doubling county women represenfatives and retaining
the 290 elected and 12 nominated members, This machanism would not
guarantee the two-third threshold, The shortage could be addressed by
infroducing the gender top-up list. in the Senate, it was proposed that the
number of nominated women be increased from 16 1o 23 women. To aveid
the potenticl of a high number of nominations, the npling of county
women reprasantatives could be considered.
Proportionate counly women seals in the Nafional Assembly- The proposal
would increase the number of county women members in the Nafional
Assemibly from 47 to 144. The addifional 97 seats would be proportionate
to the number of constituencies in the respective counfies. The addiional
97 women members in the National Assembly would be achieved
through—
i.  Party lists proportionate to the seats won by a political party or votes
garnered by a polifical party; or
ii. Blectionseither through a party ticket or subdivision of the counties
into the number of county women membars of the Nofional
Assembly; or
ii. Picking the candidates with the highest votes in order of priority

according 1o the number of women county members per county.,
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This method would guarantee the achievermnent of the two-thirds gender
principle and the increase in the number of women would be proportional
to the constituencies in the respective counties and therefore reflect the
density of the population, However, it would result in an incregse in the
wage bill as well as raise issues regording the criteria for the allocation of

the number of seatls to the respective counfies.

471 On the other hand, the post-election mechanisms proposals included -

a} Gender fop-up through party lists-The method would require constitutional

amendments to make Arficles 97 and 98 of the Consfitution similar fo Article
177 of the Consfitution on county assemblies, Whereas it would guaranfee
the attanment of the two-thirds gender principle, the method would
considerably increase the size of Pardiament together with attendant costs
and interfere with planning of the welfare of MPs since the number would
be unknown. (In the worst-case scenario. the Senate membership would
increase by 7 members while the National Assembly would increase by 104

members),

b} The best runner-up- This would be cpplied upon the conclusion of an

election where [EBC determines the number of women required to meet
the two-thirds gender threshold. Women candidates with the sfrongest
support/mandate would replace the male winners in selected
constituencies unfil the threshold is achieved, Whereas the opfion
guaranfeed the affainment of the two-thirds gender principle, it rsked
changing the polifical composition in Padioment os the replacements
would come from a different party, and it may not be attractive to political
parfies.

The party tickel [twinning): Under this mechanism, parfies would be
required fo determine the preferred [No. 1) and the alternate [No. 2)
candidates during primaries and during an election, voters would vote for
party fickets as opposed io individual candidates. If a ficket wins, No. 1
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would be the prima facie winner, but |[EBC would determine the number of
memizers necessary fo maet the two-thirds threshold. Where the threshold
is not met, some Mo, 25 of the winning ticket would replace the prima facie
winner. This was the most prefered proposal and would not eccasion an
increase in the size of Parioment.

472 Having analysed bofh the pre-election and post-election mechanisms, the
Mulfi-Sectoral Working Group submitied that they had made a preliminary
finding that gender top-up through party lists was the most viable option. This
was because the mechanisms were self-regulafing and had been successfully
implemented in county assemblies as provided for under Article 177 (1) (b) of
the Constitution. It was further submitted thiat if the proposal was implemented.
it would- guorantee the implementation of the not more than two-thirds
gender principle in Pardioment; apply fo either gender as it was gender neutral;
be simple and diect fo implement; and offord women an opportunity to
enhance their parficipation in elective politics.

473 The Sabaot Community submitted that political paorties should foster the fwo-
thirds gender rule during political party primaries with the runners-up in
elections filling the one-third shortfall,

474The Kenya Women Parliamentary Association (KEWOFPA) submitted that
glthough Kenya had made great progress in hamessing the gains of women
and other vulnerable groups through the development of legisiofive,
adminisirative and procedural aspects, there were glaring challenges in
implernentation. For example, the contfinued violation of the not more than-
two third gender principle in both appointive and elective posihions as
provided in Arficle 27 (8) of the Consfitution. Poliical porfies haod not
embraced the gender and inclusive principles as guided by the Consfitution
and the Political Parfies Act. KEWOPA, therefore, proposed the amendment of
Articles 97 aond 98 of the Constitution in line with Article 177 (1) (b} and [c) fo
provide for a top-up of ssals neceassary to attain the two-thirds gender
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principle, and seats for the representation of marginalised groups including
persons with disabiliies and the youth. The mechonism would be self-
executing and only come info force if one-third of either gender wos not
reqiised during a single-member constituency election.

475 KEWOPA further proposed that political parties practice eguity by nomindafing
women os candidates in their areas of popularity to encourage women to
actively engoge and parficipate in party politics in a meaningful way. In
addition, the Associafion offered that political parties should be compelled
through Polifical Parfies Act 2011 to comply with the not more than two-thirds
gender rule and inclusion of other constitufional measures and accountability
should be enforced for polifical paorfies with heavy penalties for non-
complionce with party lists. it was their opinion that nominafion through partfies
list should be underfaken in an cpen transparent process governed by political
parties and overseen by the Registrar of Political Parties and IEBC. Further, the
IEBC should be required fo sticily enforce the Code of Conduct for
candidates -and paorfies with regard fo gender-based discrimination and
viclence. It was their submission that IEBC should also consider lowering
nomination fees for marginalised groups to parficipate in elections.

476 KEWOPA also proposed amendment of the Constitution o allow for the
Govemnor and the Deputy Govemnor to be of the opposite gender,

477 The Central Organisation of Trade Unions (COTU-K) proposed that Parlioment
immediately develop legisiation fo require polifical parties to nominate
women, especially in their strongholds or adopt provisions under Arficle 177 (b)
to apply to Pardioment, just like in the county cssemblies. In addifion, the
Organisation was of the position that each polifical party should meet the
gender prnciple within its ranks fo be dble to benefit from the polifical party’s
fund,

478 The Independent Electoral and Boundaries Commission (IEBC) noted that in
the executfion of its mandate, it had implemented the judgement of the High
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Court on Katiba Insfitute vs [EBC [2017) ekLR in which the court directed
political parfies fo comply with Aricles 10,19,20.27,28.56 and %1 (1) of the
Constifution. Further, the Commission hod made strides 1o implement the
directive of the court by devising administrative mechanisms to ensure
reclisation of the two-thirds gender principle during the nomination process.
The Commission, therefore, proposed the enactment of legislation fo give
effect to the two-thirds gender representation rule provided for in Arficle 81 of
the Consfitution.

479 The National Council for Persons with Disabilities (NCPWD) presented that the
execufion of the two-thirds gender principle usually discriminated ogainst
PWDs from the minority group. They proposed thal o 5 per cent quofa of
appaintive or elective slots for PWDs be entrenched into the rule.

480 The Nafional Youth Council submitted that youth form 75% of the population
of Kenya, as such a third of the two-thirds positions of those in decision-making
should be reserved for the youth. This would ensure that their opinions are
taken into considerofion whenever decisions are being made.

481 The Inter- Religious Council of Kenya proposed that political parfies should be
strengthened, and the two-thirds gender rule be applied at the political party
primary nomination stage. The Council further recommendad that the 2/3
gender rule be enforced in all appointive positions and in the committees and
depariments of the Counties fo enfrench inclusion and diversity including
regional, ethnic and religious balance as envisioned in Article 177 (b] and ()
of the Constitution.

482 The Kenya National Chamber of Commerce and Indusiry (KNCCI) preposed
that deliberate steps be taken towards enforcement of the two third gender
rule including coming up with legislation that supports gender equity, de-
personalising the two third gender principle- it's not o women v men
challenge, promoting public awareness on the imporionce of implementation

of the 2/3 gender rule, empowering women in business through finances and
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copacity building. and polifical reforms to dllow for egual gender
representation (one man and woman representing each consfituency or
county) in Parlioment. This would ensure that women pelificians have egual
access o NG- CDF.

483 The Elections Observation Group (ELOG) submitted that oll considerations to
amend the Constitution and infroduce legislation gimed at enhancing the
parficipation of women in elective and appeintive posifions were in line with
the principles set out in Arficle 10 of the Constitution. In this regard., the Group
suggested consideration of removing the cap on fthe size of the Nationol
Assembly as cumently provided for and apply Aricle 177 (3] accordingly fo
address the noncomplionce of the 2/3 gender principle that had plagued the
country for the last three elections. In addifion, they proposed that the
Constitution of Kenya [Amendmenti] Bill 2023 by Senator Beth Syengo and the
Constitution of Kenya Armendment Bill, 2023 by Hon Kimani lchung 'wah and
other such legslative proposals on the 2/3 principle be corsidered and
enacted. Further, it was proposed that the Political Porfies Act [2011) and
Fections Act [2011) be aligned with Arficle 81 (b) of the Constitution fo compel
political parfies to have 2/3 of their candidates for elective positions fo be of
either gender. Further, it was their cpinion that the Elections Act should be
amended to compel the [EBC to enforce the gender provisions when clearing
candidates for elections.

484 The Institute of Cerlified Public Accountants of Kenya (ICPAK) submitied that
the two-thirds gendet rule should be enforced through legislofion and
affirmafive action measures. The Institute proposed that the formula used for
nomination at County Assemblies under Arficie 177 (1) (b} be cpplied for all
olher elective positions in Kenyo. Further, the Institute urged fthat all
Corporates, Ministies, Departments, ond Agencies adopt the fwo-thirds
gender rule, but appointments be done competitively, They further proposed
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deletfion of Arficle 100 of the Constitution and substituting with the following
provision;
(1) Nof more than two-thirds of the members of any national
assembly or senate shall Be of the same gender.

(2} Fariament shall enact legisliafion to promote the representafion
in Pariament of—

(a) women:

(b) persons with disabilities;

(c) youih;

(d) ethnic and ofher minorities; and
(e) marginalised communities

(3] where legisiation fo promote representalion in Parfioment is nof
enacted, polifical parties shall nominate in proporfion to their
representation, such numbers of persons in paragraph (2) to achieve
the requirements of this arficle.

485 The Law Society of Kenya {LSK) submitted that in implementing the provisions
of Arficle 27 (8) of the Constitution there was a need to ensure that the cost of
reprasentation does not take away the resources that would have been sef
oside for development. The Society proposed o gender fop-up list to ensure
that Parlioment complies with the two-thirds gender principle. The list would be
composed of the best unners-up in the election to encourage active political
participation.

486 The CMD-Kenya proposed the adoption of the Mixed Member Proportional
Representation [MMPR) system os a long-term measure to address the not
moere than two-thirds gender principle specifically and affimative action in
general. They also suggested importing the mechanism set out in Article 177
{1} (b] of the Constitution where members dre proportionately nominated from
aqualifying political parfies to meet the principle. They recommended the
infroduction of Party Electoral Colleges for Wamen, Youth and Persons with
Disability fo elect the names fo go info the Party Lists for the Senate, Natfional
Assembly and County Assemblies, In addition, they proposed that Article 97
(1} {c] be amended to provide that 50% of the nomination seats go to women
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fo further address the two-thirds gender rule, Each party list would use the

Iebra style, starting with the nome of o woman.

487 Professor Githu Muigai, Attormey General Emeritus in his submission, noted that

there was a need for more civic educafion on the importance of empowering
women. He proposed that the Woman Representative seat be abolished,
constituencies be reduced from 290 fo 100 and have a mon and woman

represent each of the 100 constituencies.

488 Mkenya Daima submited that they supported the implementation of this

progressive fenet of the Consfitufion. However, they were opposed to any
proposals to create additicnal positions that would result in addifional costs to
the electorate. It was their opinion that proportional representation systems

would work well to resoclve the issue and clso strengthen political parties.

489 The Media Council of Kenya advocated for the full implementation of the

two-thirds gender rule across all levels of government and public instifutions, It
was their opinion that this could be achieved through legislative measures,
affirmative action, and awareness campaigns to promofe gender equality

and representation.

490 The International Commission of Jurists obzerved thaf the Nafional Assembly

wias required to enact legislation on the two-thirds gender rule that catered
for both elective and appoinfive positions, They proposed that polifical parties
should pricrifise elective and nominative criteria fo ensure compliance with the

not rmore than two-thirds gender principle.

471 The Office of the Registrar of Political Parties (ORPFP) submitted that the ORPF

had successfully enforced compliance with the fwo-third gender rule in the
governance of political parties. Therefore, they proposed the enfrenchment
of the two-thirds gender rule in the list of candidates for election for iis

enforcement.

492 Hon Amos Wako, Attomey General Emeritus, proposed that the provisions of

Arficle 177 (1) {b] be applied to the Nationol Assembly and Senate. In addition,
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Political Parties should be required fo nominate women to run for office in their
sironghold areas so as o reduce the number of women to be nominated to
meet the threshold.

493 The Council of Governors (COG) proposed the amendment of Consfitutional

provisions for bath levels of Government and the three ams of government to
enfrench the two-thirds gender rule, as follows: - Amend Arficle 148 (1] to
provide that each condidate in a presidential election shall nominate a
person of the opposite gender who is gualified for nomination for election as
President, as a candidate for Deputy President.

494 The Council also proposed for creation of the position of depuly Cabinet

Secretaries who should be of the opposite gender. The Council further
proposed addition of a clause stafing that the oppeintment of Cabinet
Secretaries, Deputy Cabinet Secretares, Principal Secrefaries, High
Commissioners, Diplomatic ond Consular Representatives, Commissions,
Boards and Task Force appeointiments shall meet the not mere than two-thirds
gender principle. With regard to the County Execuiive, the Councii proposed
that Article 179 be omended to include a Clause siating that the appointment
of county executive commitfee members shall meet the two thirds gender

fule.

495 In addifion, the Council proposed restructuring of the National Legisiature

through amendment to Article 89 to provide for o Mixed-Member Proporiional
Representation [MMPE] sysiem to ensure thot o certain numibber of seats in the
legisiature are set aside for consfituency representafives while anofher set are
reserved for individual porfies. They further recommended the reduction of
electoral unils by 50% under Article 89 {1). The balance of 50% of the electoral
units would be filed through parfy lists comprising the names of candidates
based on 50:50 gender representation. [t was their opinion that peoliical parties
should use a competitive, fronsparent, ond verfiable methed, free from

manipulation to arive at the party list. The Council also proposed that the
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party list be presented to the [EBC before the general election date and once
the election results were known, the targeted seots be dliocated 1o the parties
and filled in proporfion fo the number of seafs garmered. As an alternative to
amending Arficle 8%, the Council proposed additional Clauses to Articles 90,
97 and 98 of the Consfifufion in order fo achieve the two-thirds gender rule in
the membership of the Senafe and the MNational Assembly.

496 The Council also recommended that Arficles 107 and 108 of the Consfitution
be amended fo provide that the Speaker/Deputy Speaker and the Leaders of
the Majority/Minority parfies and their deputies shall be of opposite genders
raspectively.

497 They further proposed o legislative review of the Polifical Parties Act, 2011 to
ensure that only political parties that had complied with the two-thirds gender
rule in their membership, candidates and party lists received funds from the
Poliical Parties Fund. They submitted that the Registrar of Polifical Parfies ocught
to be empowered to enforce compliance by political parties.

498 The National Council of Churches in Kenya stated that, having considered
the measures and proposals made for attainment of the two-thirds gender rule
over the past 13 years, the Government should prepare a comprehensive
report detdiling measuress taken to comply with the provisions in Article 81. The
report should show laws, policies and strategies developed and implemented
as well as reporting on actions taken where state bodies. orgons and
committees had failed to adhere to the rule,

479 The Federation of Kenya Employers, while supporfing the implementation of
the two Thirds gender rule, cautioned against imposing additional taxes and
levies on the citizens. Thay proposed fhat any cost implications of

- implementing the not more than two-thirds gender rule be funded from the
Consolidated Fund.

500 Azimio la Umoja One Kenya Coalifion (Women Leaders of Kenya) stated that

the implementation of the not more than twao thirds gender rule must sfrive to
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find a formula fo implement the principle as a constitutional provision and as
international ond regional level cbligation and commitment in SDGs and other
related gender equdlity instruments.

501 The Codgiifion proposed that Senaiors, being representatives of counties,
should be elected by every county as one male and one female senafor
making 94 Senators with 50:50 gender representation thus ending the
diseriminatary practice of delegation voting. They proposed refention of the
four seats for youth and Persons with Disability in the Senafe 1o be filed through
party electoral colleges fo enhance representation and connection with the
consfifuency of the special interest groups. They overed that persons with
Disability have parficulardy requested to be dlowed to elect their
representatives,

502 Azimio Codliion proposed that in the Nafional Assembly, the best option for
aftaginment of gender parity was Proportional Representation Electoral System
with o zebra list of male fernale names thus 145 men and 145 women; (50:50)

503 They oiso proposed adoption of Mixed Member Proporfional Representation
(MMAPR) with Party List positions fo cover the populous high-density counties
that are cumently underepresented. Applying the population guota from the
recent census, the density seals could be 43 to BO. To achieve the two-thirds
gender rule such seals could be reserved for women. Further, they proposed

-that for the youth, every fifth nome on the party list should be a youth and
every tenth name a person with disability.

504 Azimio also submitted that for the full implementation of the not more than
two-thirds gender rule in the National Assembly by importing in Article 97 on
the National Assembly the constitutional formula in Article 177 (1) (D).

505 Azimic also proposed that there should be constitutional requirement for all
porties to submit lists of candidates that comply with the fwo-thirds gender rule.
The list of porty candidates for gubemnatorial, pariomentary and county
assemblies should be compliant with the not more than two thirds gender rule.
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Furthet, the IEBC should not accept a list of paory candidaotes that is not
compliant.

20¢é In the Executive, Azimio la Umoja proposed that proposed expansion of the
executive structure to comprise President who is the Head of State and
Governnment, o Deputy President and Prime Minister. They proposed
amendment to Article 130{1} of the Constitufion fo state -

(1) The Nafional Executive of the Republic comprises the
President, Depuly President, Prime Minister and the rest
of cabinet.

(2) The compasifion of the national execufive shall comply
with the not mare than fwo-thirds gender rule.

507 Azimio Coealition further proposed the implementation of the opposite gender
fule in all arms of government including—

Arficle 166 [c} where the Chief Jusfice and fhe Depufy
Chief lustice shouid be of opposite gender.

Arficle 106 speakers and Deputy Speckers of Parliament
Arficle 124 committees and Standing Crders

508 The Civil Society Reference Group submitted that anly a Padiamentary system
of government could accommodate implementation of the two-thirds gender
princ‘.ﬁle.

507 The Public Service Commission {PSC) submitted that an affirmative action
framework in the form of legislation should be developed and implemented
to comply with the two-thirds gender rule for appointive positions across the
entire public service. With regard o elective positions in Parliarent, a provision
similar to Article 177 (b) of the Constitution be adopted fo fill up any gender
shorffalls in both the Nafional Assembly and the Senate, respectively.

510 Following the stakeholder engagement, the Caommiftee, at its sitting held on
12% October 2023, resolved to invite the Pariomentary Service Commission fo
make submissions on the status of complionce to the two-thirds gender
principle and budgetary implication if the principle was to be fully complisd
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with. In addifion, the Commitiee invited the IEBC to deliberate on the
implemeniatfion of the two-thirds gender principle in county ossemblies in line
with Article 177 of the Consfitufion.

511 The Parliamentary Service Commission made submissions on the status of
complionce to the two-thirds gender principle in Parioment and budgetary
implications if the principle was o be full complied with. They submitted that
the composition of the two Chambers of Pariomeni, as provided for in Arficles
97 and 98 of the Constitution, did not abide by the principle set out at Article
81. The Commission submitfed that there haod been several legislative initiatives
airned atf the achievement of the two-thirds gender principle by the 11th, and
12th Padioments. In addifion, in the curent Parioment (13th) nominated
Senator Beth Syengo, had sponsored the Constitution of Kenya (Amendment)
Bill. 2023 which at the time of the presentation was due for debate and second
reading. The Bill seeks to add a second clause under Arficle 81 fo compel the
government to take legislative, pelicy and other measures- including the
setting of standards- to realise the principle. The new clause would require the
election, through party lists, of the number of special seat members necessary
to ensure that no more than two- thirds of the membership of the Nafional
Assembly and the Senate s of the same gender. The Bill also proposes that the
number of special seats under clouse (1) shall be determined after the
declaration of the results of a General Election.

512 The Commission submitied that in the cument Parioment, the National
Assembly hod eighty-one (81) fermale Members of Pariament (elected and
nominated) frunslmﬁng to 23.2%. It was their submission that the National
Assermnbly should have had at least 117 Members of cne gender for it o be
compliant with the constitutional reguirement of the two-thirds gender
principle. Further, the Senafte had fwenity-one (21] female Members of
Parliament {elected and nominated] transiafing fo 32.3% of the tolal
membership of the Senate. For the Senate to have been compliant with the
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two-thirds gender principle, it required 22 Senators to be of one gender. It was
their opinion that with the cumrent compaosition of the Naotfional Assembly, it
would require an additional fifty-four {54) female Members of Pariament, This
would in fumn increase the total number of members of the National Assembly
to 404, On the other hand, with fhe current composition of the Senate, it would
require three [3) more femdie Senators, thus increasing the total number of
senators to seventy-one (71).

513 with regard to the financial implication of the nomination of the additional
Members of Pariament to meet the two-thirds gender principle, the
Commission submitted that the total annual cost of sustoining o Member of
Paricment was opproximately KShs.40 million which fransiates to KShs.200
million for the term of o memkber. This approximation considered the different
mileage reimbursement rates and differences in facilitating the county/
constituency offices for elected member of Parioment vis-a-vis nominoted
pMembers of Parlioment who have no county/ constituency offices.

514 The Independent Electoral and Boundaries Commission Secretariat made o
presentation on the implementation of the two-thirds gender principle in
county assemblies in line with Arficle 177 of the Constifution. The Commission
submitted that Section 24 of the Elections Act, 2011 requires polifical parties
submitting their party lists to the Commission to do so in accordance with the
provisions of the Consfitution, This includes ensuring that the marginalized lists
contain the persons mentioned in Article 177 (1] (c) of the Constitution, This is
further reiterated in Section 346 (1) [f} of the Elections Act, 2011 that requires
parties to inciude af least two youth, two PWDs and two persons representing
marginalized groups in the 8 nominees subimitted in the marginalized list.

515 The Commission submitted that section 3& (8) of the Elechions Act, 2011
requires the Cormmission to allocote four (4) special seat members in the order
given by the party to each of the County Assemblies pursuant to Article 177
(1] {c] of the Consfitution of Kenya. This is popularly known as the "Marginalized
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List'. Secfion 3& (7) of the Elections Act, 2011 requires, for purposes of Article
177 (1) {b) of the Consfitution, the Commission fo draw from the list under
subsection (1) (&), such numiber of special seat members in the order given by
the party, necessary to ensure that no meore than two-thirds of the membership
of the assembly are of the same gender. This is popularly known as the 'Gender
Top up List." Section 36 (4) of the Elections Act mandates the Commission to
allocate Party List seats in the County Assemblies within thirty days after the
declaration of the election resulis. It is required fo designote from each
qualifying list, the party represenfalives on the basis of proporfional
representation. The Allocation of the special seats was therefore informed by
ihe gozetted elected members of County Assemblies.

514 The Commission further stated that the allocation of the seats was as per The
formula provided under Regulation 56 (2} of the Elecfion (General)
Regulations, 2012 and allocating the seats starts with the cllocation of seats
under the Marginalised Usts and thereaffer allocatfion of seats under the
Gender Top up Lists pursuant fo the principles under Paragraph 15. The
Commission informed the Committee that they were members of the mulfi-
sectoral working group on the realisation of not more than two-thirds gender

principle.
Committee Observations
517 The Committee observed thai—

(a) During the Eleventh cnd the Twelfth Parlioment, twelve bills on
implementation of the two-thirds gender principle were considered.
The Bills made several proposals including- the filing of special seats fo
ke determined after the declaration of elected members from each
constituency, the progressive implementation of the rule, the creation
of special seats for a period of twenty years, the imposing of sanctions
and reward system for polifical parties in order o motivate them fo
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meet the threshoid, the sirengfhening of the institutional framewaork for
monitoring the implemenfafion of the eguality principles of the
Constitution., Other proposals made include the expansion of the
mandate of the |[EBC in operationalising the provisions of Article 100,
increasing the number of elected women members in the Nahonal
Assembly and the election of two members of Senate of each gender
by the electorate in the counties.

(b A Mulfi-Sectoral Working Group was established on 15th August 2023
vide Kenya Gazefte Vol CXXV No. 182 by the Cabinet Secrefary for
Public Service, Gender and Affiimoalive Action o develop ond
recommend a framework of implementation of two thirds gender
principle among other issues.

(<] Tﬁe Supreme Court Advisory Opinion Mo. 2 of 2012, in the Matter of the
Principle of Gender Representation in the Naticnal Assembly and the
Senale, had provided for the progressive implernentation of the two-
thirds gender ruie,

[} In 2020, the Chief Justice advised the President fo dissolve Parliament
in line with Arficle 241 (7] for foiling fo enact legislafion required to
implerment the two thirds gender rule.

(&) Various proposals were made by the Public on how to dchieve the
two-thirds gender principle in Pardioment. They include replicating the
provisions of Article 177 of the Consfitution; pdlifical porties to be
compelled to present party lists that meet the principle and using
Mixed-Member Proporfional Representation (MMPR) system among
ofher modsls.

{f} There were concems that the proposals to nominate or create special
seats to comply with the fwo-thirds gender principle would occasion a

substanticl increase in the wage bill.
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Commitiee Recommendations
518 The Committee recommends thof—

() The Multi-Sectoral Working Group on the Realisation of the Two-Thirds
Gander Principle under the Ministry of Public Service. Gender and
Affirnative Action fo finalize its work, and recommend a framework of
implementation of two-thirds gender principle and submit its report to
Fariament for consideration.

b) The Working group considers the following two proposals os fhey

engage with stakeholders on the matter.

Cption |
Adopt the principle under Article 177 as follows —

(o} on the basis of proportional representation by use of
parfy lists as provided for under Article 90;

(b} comprise candidotes who stood for elecfion with
precedence being given to candidates who received
the greotest number of votes.

Cption 2

Double the number of women seafs from the counties fo
fhe Nafional Assembly from forty-seven [47] 1o ninely-
four (94) while refaining the 290 elected from the
constifuencies and the fwelve (12) nominafe from the
party fists. Use the fop-up list to address any shorfage in
the number of women in the Nofional Assembly that
may arise by application of the formula.

Governance lssues: National Unity/Inclusivity in Public Appointments

519 The issue was fromed os govemance issues, including promoting national
unity and inclusivity in pulblic oppoinfments.

Background and Context

520 Article 10 of the Constitufion provides for national values and principles of
governance that bind all $tate organs. State officers. public officers and all

persans whenever any of them—
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{a) applies or interprets this Constitution;
{b] enacts, appiies or interprets any law; or
¢} makes or implements public policy decisions,

521 The national values and principles of govemance include—

{a) pattiofism, nalional unity, sharing ond devolution of power, the
rule of law, democrocy and parficipafion of the people;

(b) human dignity, equity. social jusfice, inclusiveness. equality.
hurman rights, non-discrimingtion and profection of the marginalised:;

{c] good govemnaonce, integrify, fransparency and accountobility;
and

{d) sustainable development.

522 The values and principles of public service, as provided for in Article 232 of the

Consfitution include involvement of the people in the process of policy
making; accountability for administrative acts; fransparency and provision fo
the public of timely, accurate information; fair competition ond merit as the
basis of appointments ond promotions; representation of Kenya's diverse
communities; ond offording adequate and egual opportunifies  Tor
appecintment, training ond advancerment, atb all levels of the public service, of
men and women; the members of all ethnic groups; and persons with
disabilities. .

523 There was general consensus by the Committee on fthe need fo adhere to
the national values and principles of governance as provided for in the

Constitution.

Summary of Submissions by the Public

524 The public, through memoranda, proposed varous solutions fo the ssue

Including—
(i) adherence to Aricle 10 of the Constitution;
i} omend the relevant provisions of the Constitution to require that all levels

of public service reflect the face of Kenya based on ethnic proportions.
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In addition, professional recruiting firms should be used o undericke
professional searches for candidates from underrepresented areds.

(iii) review term limits for various state offices;

{iv) introduce rotational presidency;

[v] enhance the role of Public Service Commission in public appointments;

(vi] strengthen national, intergovernmental and county systems for
effective, fransparent and accountable implementation of devolution
as contemplated by the Consfitution and relevant legislations;

[vii} legislative authority should be vested in Pariioment with Senate being
fhe upper House;

{will] outlow discriminalion in fermns of appointments, development and
allocation of resources and put in place rolbbust mechanisms for halding
institutions accountable for non-adherence to the principles ond values
of public service be established;

[ix] the representation of the Ogiek communify should be Included in
national and county govemment representation through nominations
to the National Assembly, the Senate and county assemblies; and

(x) the representation of the Ogiek community should be increased in
appointive positions ond ather job opportunifies.

525 Further, the following wos submitted during stakeholder engagements: -

526 The Political Parties Liaison Committee (PPLC) stated that it was o useful body
for the promotion of good governance, nafional unity and inclusion. It played
a crucial part in the democratic process and ensured the interests of all
registered political parties who parficipated in the electoral processes. Polifical
parties bridged divides and promoted a sense of unity by representing
different groups within society. As such, it was their submission that it should be
entrenched in low as an independeant body with an aufonomous secretariat,

527 The Kenva Women Pariomentary Associafion (KEWOFPA] made the following

proposals—
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{i)in order to promote nafional unity, inclusivity and diversity,
ihptemenf the existing Kenya National Policy Guide on Unity and
Diversity that alreocdy promotes inclusion of gender to promote
gender manstreaming. inclusion and diversity on intersectionality
issues touching on women with disabilities, young women and
women from minority communities;

(i} the Ministry of Education through Kenya Insfitufe of Curiculum
Development to undertake cumculum review and the cumicula to
infreduce and integrate teachings of national unify and cohesion
from early years, as a long-term solution;

(i) review education policies o promote social integration such as
guidelines on recruitment of teachers;

(ivl the Public Service Commission created under Arficle 233 of the
Constitution, in undertaking ifs dufies and resporzibilifies is
mandated under Ardicle 234 of the Constitution to ensure
effectiveness and efficiency of public service by enfarcing the
requirement of adequate and equal opportunities in appointments,
fraining and advancement of men and women, members of ethnic
groups and persons with disabilifies; and

(v} minimum requirement of adequate and equal opporfunities in
gppointments, fraining and advancement of men and women,
rmembers of ethnic groups and persons with disabilities be extended
to public offices not curently covered including all State offices,
appointment of high commissioners, ambassadors and ofher
diplomatic or consular representafives, and all Constifutional
Commissions and Independent Offices established in Chapter 15 of

the Constitution.

528 The National Gender and Equality Commission (NGEC) submitted that Arficle
27 (3} provides that women and men have the right to equal treafment,
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including the nght to equal opportunities in political, economic, cultural and
social spheres and Article 27 (4] provides that the State shall not discriminate
directly or indirectly against any person on any ground, including race, sex,
pregnancy, marital status, health status, ethnic or social ongin, colour, age,
disaility, religion, conscience, belief, culture, dress, language or birth. Further,
the State Corporations Act has not been repealed or amended fo align to the
Constitution of Kenya, 2010 to ensure complionce with two thirds gender rule,
inclusion of PWDs, and the minority and marginaiized groups. As such, they
proposed the amendment of the Stale Corporations Act fo align with the
Constitution of Kenya, 2010.and the Mwongozo code of governance.

529 NGEC proposed that the provisions of Section 32 of Public Service Commission
Regulations 2020 be enfrenched by way of amendment to Part V] of the Public
service Commission Act, 2017 ‘on appecintments, confimation of
appointments, and transfers.

530 The Commission giso proposed that the Nafional and County govermments
should ensure inclusion of persons with disabilities in senior appointive positions
such as cabinet, constitutional offices and other senior, middle and entry level
positions.

531 With regard to Aricle 54 (2] which provides that the Stale shall ensure the
progressive implementation of the principle that af least five percent of the
members of the public in elective and appointive bodies are persons with
disabilifies, the Commission louded this aifimmative action cimed af ensuring
persons with disabiliies get cpportunifies to eam and make a living. This
provision would not only help eliminate discrimination against PWDs but also
help address issues of prejudice against PWDs, promote equality and dignity
of persons with disabilifies. However, the fact that the obligation is progressive
in ndiure and not mandatory, has led foits viclation. The Commission proposed
the amendment Arficle 54 {2} by deleting the phrase “Progressive”. The Stale
shall ensure the progressive implementafion of the principle that af leost five
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percent of the members of the public in elective and appointive bodies are
persons with disabilities.

532 The Sabaot Community submitted that inclusivity challenges in Kenva
stemmed from a combination of historical, social, ond polifical factors resulting
in a lack of inclusivity in the sharing of govemment appeintments e.g.,
Ministerial appointments, Ambassadonal, Heads of Parastatals etal in both
nafional and Counly governments. The Sabaot community, for example, had
not had a Minister or a Cabinet S3ecretary since independence. They therefore
proposed that appointments 1o public service be done on o quota system that
also considers poverty levels, special inferest groups, offiimative action and
representafion of each ethnic group at all levels. The government should also
facilitate diclogue and reconciliation efforts in areds with a history of conflicts
or discrimination and recognize peoce accords and negotiated democracy
by enfrenching them into law, aspecially where sharing of positions is part of
the agreement,

533 The National Council for Persons with Disabilities (NCPWD) submitted that
govemnance issues and inclusivity in public appointments, and fthe
implementation of the 5 per cent rule had for a long fime been elusive.
According to the 202172022 Status Report of Compliance with Values and
Principles in Arficles 10 and 232 of the Constitution by the Public Service
Commission, PWDs accounted for 1.4 per centin the FY 2021/2022, way balow
the 5 per cent consfifufional threshold. The Councll further submitted that there
was need for more advocacy and stricter regulation to realise the 5 pE;r cent
threshold away from fthe difficult to measure the progressive implemeniation,
This' could only be aftained by delefing from the Conslitution the word,
“progressive” on the 5 per cent requirement and make it mandatory.

534 The Nalional Youth Council proposed the development and adoption of o
Youlh Inclusion Bill which would ensure the inclusion of youth and

representation in all the decision making bodies. Further, they proposed that
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the Bill provide for the role of nominating the youth to be domiciled at the NYC
to ensure faimess and regional balance in the recruitment process,

535 The Inter- Religious Council of Kenya recommended that, te ensure inclusivity,
equal opportunity and balance, members of beard of a public ogency,
commission or task force should net come from the same ethnic group.

534 The Kenya National Chamber of Commerce and Indusiry (KNCCI) proposed
that national unity be promoted in Kenya through sirengthening vital
institutions for cohesion and integrotion such as the National Cohesion and
Integration  Commission,  oddressing  socio-economic  inegqualifies,
management of ethnic and socio-cultural diversity, and conflict prevention,
management and reconciliation.

537 The Turkana Professionals Association submitted that the vefting of Turkana
people for Mafional Idenfification documents (IDs and Passports] should cease
as this agarieved the entiflement of Kenyan citizens as enshrined in Arlicle 12
of the Constitution of Kenya, 2010, Further, fo ensure inclusivity in public
appointments, the Association recommended that @ mechanism be put In
place to ensure appointment of marginalized professionals in high ranking
positions in public service and Independent Offices and Commissions. In
addition, afegal frameweork be enacted by Parliament fo address and insfitute
affimative action on employment of maorginalized groups similar to the
Equalisation Fund.

538 ICPAK submitted that employment in the Public Service did not reflect the
ethnic, religious, regional and cultural face of Kenya. As such they proposed
that the Public Service Commission and County Governments should be
empowered fo undertake professional search and development for minority
candidates to increase their chances of qualifying for the positions. Further,
there should be checks on employment fo ensure compliance to secfion 7 of
the Mational Cohesion and Integration Act, 2008 that provides that public
establishments shall seek to represent the diversity of the people of Kenya in
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the employment of stoff and no public establishment shall have more than
one third of its staff from the same ethnic community. Further, it was their
opinion that a mulfi-agency collaborative approach should be designed fo
bring fogether EACC, ODPP and DCI to deal with economic crimes; enfrench
the Mwongozo Code of Governance for siate corporofions into the Public
Service; develop and implement enforcement mechanisms for the Leadership
and Infegrity Act to act on breaches; enforce sirict laws fo protect whistle-
blowers on matters of corruption; contfinue civic education to citizens, keep
out those who have records of fraud and comupfion from wying; reward
whistleblowing and assessments of perfformance; prosecute and determine
corruption cases within 20 davys (3 months); and repossess comuptly obtained
wedalth immediately.

539 The CMD-Kenya submitted that Article 88 [4) (i) of the Consfitution mandates
|ERC to regulate the amount of money that may be spent by or on behalf of o
condidote or parly in respect of any election. The [EBC should therefore
regulate campgign financing, This would help in ensuring dccountability,
inclusion and levelling of the playing field in democratfic and governance
processes In Kenya,

540 Mkenya Daima submitfed that, confrary fo the recommendations of the
Report of the Presidentiol Taskforce on Pardstatal Retforms 2013, there hod
been too many oppeintments in non- crifical institutions made through or by
the Executive. They recommended that the Public Service Commission should
guide public appointments and an independent body should be established
to appoint boards and CEOs of income eamning governmeant entities based on
expernignce, expertise and performance. The body would dlso be mandated
to monitor the performance of the boards and the entfifies fo take comrective
aclion where necessary.

54] Maoendeleo ya Wanawake Organisafion proposed that the government
should facilitate civic programmes that raise public awareness about the
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importance of good governance, rule of law, and aoccountability; national
values should be incorporated and enfrenched in school curicule; instifutions
should practice inclusivity: and governance and politics should be separated.

542 The International Commission of Jurists (ICJ) submitted that there was need
to ensure that oll focets of Kenyan society are represented in appoinfive
lecidership ot all levels of government. ICJ recommended strengthening
enforcemeant mechanisms and institufions like the NCIC to priorifise diversity
and inclusivity in public appeiniments; embedding inclusivity as part of
performance contracting key performance indicators; encouraging political
parties ond leaders fo embrace inclusivity; conducting o national oudit of
ethnic and regiondl composifion of public offices; ond helding to account the
Pubiic Service Commission for selection processes that violate public service
values of inclusion, competitiveness and merit.

543 The National Council of Churches in Kenya recommended thatl appoinfing
authorities should ensure the face of Kenya and ethnic balance is respected
and seen to be done. Constitutional Commissions should be accorded
genuing financial and operafional freedom and that their decisions be
respected aond adhered fo.

544 The EACC submilted that the corstitutional threshold for appointment of
pérsc:ns to sfote and public offices s based on the guiding principle of
leadership and integrity under Article 73 (2).

545 The EACC informed the Committee that they had observed that persons with
integrity issues had been cleared fo run for elections or appointed to state or
public offices, contrary to the provisions of Chapter Six of the Consfifufion. This
had become one of the main factors that confibuted to comuption, impunity
orid poor govemance. The Commission proposed an enhancement of
procedures ond mechanisms for vetting of persons for election and
appointment fo both stote and public offices through amendment of the
Leadership and Integrity Act, 2012 for the effective administration of Chapfer
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S5ix of the Constitution. This would ensure selection on the basis of competence,
suitability and personal integrity.

544 Further, EACC recommended that the Constitution be amended in arficles 79
and 193 so that a person who had been convicted remained disqualified from
wying for electoral office until the conviction is set aside by an appellate court.
This would be resolving the cument situation where state and public officials
implicated in coruption and unethical conduct continued fo hold office until
oll possibilities of oppeal or review had been exhausted.

a4/ The EACC further submitted that the unigue cperafions of constitutional
agencies within the criminal justice secior demanded that budgetary
agllocation and disburserment should be guaranteed without undue
inferference and bureaucracy. The Commission, therefore, proposed
legislative amendments o guarantee operglional independence by ensuring
cdequate budgetary ollocation and timely disbursement for effective
discharge of its Consfifutional ond statutory mandaotes. This should be
accompanied by the strengthening of the capacity. in terms of financial and
human resource, fo enable the actors in the cimindgl justice secior to
effectively and efficiently address the various election issues of concern which
gre within theilr respective mandates. In addition, the EACC proposed that
there was need for a review of the statutory mondates for agencies on
conuption, economic crimes and unethical conduct [EACC/ DCIf ARA) to
avoid duplication of roles,

548 The Public Service Commission (PSC) proposed that Parliament should
overtight complionce with Constitutional Statutory safeguards that provide for
inclusivity, by all appointing authorities. This could be done through receipt of
an Annual Recruitment Report that is in the nature of the PSC Human Resource
Audit Report for all appointing authorities. This would enable Pariaoment fo

impose sanctions for non-complionce.
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Committee Observations
549 The Committee observed that —

[a) Article 10 of the Constitution outlines the nafional values and principles
of governance including inclusivity, equity, non-discrimination and
protection of the marginalized among others. However, public and
state appointments did not reflect these values and principles,

(b) There s need to develop a mechanism for enforcement of
compliance to Article 10 of the Canstitution,

Commitiee Recommendations
550 The Commifiee recommends that —

{a) The Kenya National Human Rights and Equality Commission to be
established following the merger of KNCHR, NGEC and NCIC should
deal with the issue of inclusivity, equality, ethnic diversity and national
coheasion.

() While underiaking its oversight mandate through vetting of State and
public appeintments, Parliament shall ensure complionce with fhe
constitutional requirements provided for under Article 10 and 232 of the
Constitution including ethnic diversity and inclusiveness.

Reloted Matters
Impeachment of Governors

551 Article 181 of the Constitution provides the grounds for removal from office of
a county governer including gross viclation of the Consfifufion; where there
are sericus reasons for believing that the county goverrior has committed a
crime under nafional ond intemational law; abuse of office or gross
misconduct and physical or mental incapacity to perform the functions of the

office.
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552 Further, Article 181 (2) provides that Parlioment shall enact legislafion
providing for the procedure for removal of a county governor on any of the
grounds specified.

553 Sechion 33 of the County Governments Act, 2013 provides o legislafive
framework for the impeachment of county govemors, The impeachment
process starts at the county assembly. The resolution of the county assembly to
impeach the govemor is then submitted to the Senate for determination.

554 However, there have been concems raised by county governors, county
assemblies and the public about legal as well as procedural gaps in the
impeachment process. There have also been cdlls for a standalone legisiation
on impeachment to provide o comprehensive legal framework to guide the
pracess. To this end, the following submissions were made by stakeholders on

the issue.
Summary of Submissions by the Public

555 The Council of Governors proposed changes to the process of impeachment
of County Governors to prohibit any impeachments within a perod of 24
months after their election into office and 12 months towards the next general
election, This would mirror the petition for recall of the Members of Parliament
as provided for under section 45 of the Elections Act and enable sufficient fime
for Gavernors to set up their administration for purpoeses of service delivery.

554 Former Governor of Kiambu County Hon. Ferdinand Waititu submitted that the
impeachment process was being used to setfle political differences contrary
to the Constitution's intention to check a govermnor's excesses. It wos his
subrnission that the repercussions of impeachment should be based on the
period during which one was elected and should not be carmed info the next
political cycle. Further, the process should be safeguarded from political
interferences.

557 Dickson Karani Mwaniki submitted that the impeachment procedures of the
Governor and Deputy Governors to reguire that the grounds be verified by an

Repoan of the Nafional Dicfogue Commitfes (Nanoo)- November 2023 178



independent judicial body before any proceedings commence should be
ennanced.

Committee Observations
558 The Committes observed that—

[a) There was need to further regulate the process of removal from office
of county govemors and deputy county governors by impeachment
through a comprehensive legisiative framewaork,

(b) Section 33 of the County Govemment Act, 2012, and the Senate
Standing Orders should be reviewed to improve the procedure for
impeachment of Govemors.

Committee Recommendations

559 The Committes recommends that Parliament shall Tast frack enactment of o

legisiation to give a comprehensive guide to the impeachment process.
Retirement Benefits for the Auditor General

560 The Constitution of Kenya establishes the Cffice of the Auditor General as an
independent office to protect the sovereignty of the people, secure
observance of democratic wvalues ond principles aond promote
constitutionalism.

561 The office of the Auditor General plays a key role in promofing accountability,
fransparency and good govemance by providing independenily derived
information on manoagement and utilisation of public funds. The holder of the
Office of the Auditer General has responsibility for auditing on an annual basis
the cccounts of all government and other state institutions, publishing an
annual report and submitting it o patdioment for scrutiny and debate. Thus,
the officeholder is the key constitulional figure In overseeing the proper use of
public resources and, if necessary, of publicly exposing ony abuse of public
funds. According to Arficle 251 (3], the Auditor-General holds office for a temm

Repaort of the Notional Diologue Commiltee [Naoco)- November 2023 179



of eight years and shall not be eligible for re-appointrent. In view of this,
protecting the integrity of the office holder, during their tenure and ofter
retirement is paramount for effective performance of their funchions.

Summary of Submissions by the Public

562 Former Auditor General, FCPA Edward Ovuko submitted that the
independence of the Office of the Auditor General should be secured given
the endemic nature of cormupfion in many African countries including Kenya.
The praper functioning of the OAG depended on the holder of the Office. As
such it was imporfant for Parliament to ensure that the posi-retirement benefits
to the Auditer General, such as security, pension, and medical benefits are
provided in law as is the case in other countries.

Committee Observalions

563 It was important to accord a refired Auditor General retirement benefits
similar to those enjoyed by other state officers under the Retirement Benefits
(Deputy President and Designated State Officers) Act, 2015, Currently, after
serving for eight years in office, the Auditor General leaves office without any
refirement benefils, a situafion that could compromise the independence of

the office, hence accountability and good governance in the public sector,
Commiffee Recommendalions

5464 The Committee recommends that Parlioment amends the Retirement Benafits
(Deputy President and Desighated State Officers) Act, 2015 fo include retired
Auditor Generals cmong the persons enfitled to the benefits conferred by the
Act,

Adequate Checks and Balances
Background and Confext

565 The concept of checks and balonces can be traced to Montesquieu who
praposed the separation of governmental powers info three distinct branches:
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the execufive, legisiafure, and the judiciary. He advanced that each arm
should have distinet powers in arder to avoid the concentrafion of power in
one arm.

566 The chief purpose of checks and balances is to protect against abuse of
power by any arm of government and to safeguard a balance of power that
upholds cccountabiity, equity, and good govemance; generally, one that
upholds the nule of law. Centfrally, the concept of checks and balances
prevents fhe concentrafion of power on any one I of govemment and
advances mutual oversigh! between the different ams.

567 The provisions of the 2010 constifution have advanced the ideals of checks
and balonces in the govemance of the nation, However, it cannot be said
that Kenya has achieved the ideal balance of powers required. Undoubtediy,
‘the executive arm still holds considerable powers through a presidency
bequeathed with extensive oversight in the affairs of the other amms and
constitutional and Independent Offices. Imporfantly, the executive and the
legislature hold the bulk of powers on budgetary allocation at the expense of
the judiciary.

5468 There was generdl consensus by the Committee that the Constitution makes
sufficient provisions to ensure adequate checks and balances in government.
It was imperative that these provisions are implemented to promote good

governance.
Summary of Submissions by the Public

569 The public, through memoronda proposed various solufions to the issue
Including —

(i} Amend the Constifution to provide for the finoncial independence
of Paorlament to protect state officers serving in Pardiament from
manipulation by the Executive.

i) Operationalize the Judiciary Fund as provided for in Arficle 173 of the
Constitution. This will accord the: Judiciary dutonomy in budgetary
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allocatiors dllowing for the hirng of more judges and building of
rore courts.

A Judicial Ombudsman should be appointed to monitor and
evaluale comuption coses.

Uphald the provisions of Article 259 of the Caonsfitufion requiring the
national govemment to adequately fund commissions and
Independent Offices and implementation be dene by Pariament,
The funding should be according to their mandates and not the
whims of the Execufive and Pardiament.

Amend the relevant provisions of the Consfitution to institute the
Pardiamentary system of govermment in ploce of the current
presidenticl system since a Pardiamentary system wil be more
responsive, accountable and cheaper than the cument presidential
system.

Increase the funding to counties to 40% of the national revenue.
Professionals and civil society should be consulled and play their part
in checking government without hindrance.

Strengthen the Ombudsman office.

There should be a full audit of the Constfitufion o check on
duplicated roles e.g., role of counlty commissioners and regional
commissioners.

Institutions, such as the OAG, EACC and NCIC, mandated fo check
excesses, should be strengthened fthrough increased budgetary

allocation and clarification of mandates,

570 The National Gender and Equality Commission submitted that there was a

lack of robust framework of checks and balances. They submitted that it was

important for the couniry to institufionalise a robust framework for checks and

balances to ensure the Government is held to account. In addifion, special
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inferest groups should be accorded an opporunity to hold the Government
cnd public sector to account at all levels,

571 KEWOPA proposed that all laws on anfi-coruption be reviewed fo enhance
penalties for cormupt practices by public officers and the private entities
concernad: the Judiciary to s‘rreang‘rh&n its internal mechanisms to enhance
speedy frials of cases; more resources be allocated to enhance digitalisation
as one way of fighfing coruption; and the Public Procurement and Disposal
Act be enforcad especially on affimative action that require 30% of the public
entity resource allocation to be given to the marginalized categories (women,
youth, Persons with disabilifies).

572 The KNCCI submiftted that Kenya boasted a robust legal and regulatory
framework in all arms of the government on checks and balances but lacked
the good will for implemeniation, ThHey proposed the empowerment of the
EACC with prosecutorial powers to address the rampant corruption and abuse

‘of office by state officers.

573 ICPAK proposed that. to ensure accountability and prevent the abuse of
power there needed to be a robust sysfem of checks and balances. This
enfailed empowerng the Judiciary, Paricomeni, Commissions, and
Independent Offices and sfrict compliance to the provisions of Chapter 15 of
the Consfitution, in  porficular Ardicle 249 guaranteeing  finoncial
independance of dll Commissions and Independent Offices by having their
budget estimates approved by Padiament.

574 Mkenya Daima submitted that institufions such as Pariament, the Judiciary,
County Assemblies, EACC, various other independent institutions including a
free and fair press were crucial fo strengthening democracy and providing
checks and balances. It would be important fo fDT'ﬁf'y' their independence and
enabie their internal cccountability sfructures fo function.

575 The Media Council of Kenya offered that the government should be at the
forefront in ensuring protection and freedom of expression, freedom of media,
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the promotion of responsible journalism ond access to informafion as
envisaged in Arficles 33.34, and 35 of the Constifution. They recommended the
strengthening of the role of the Council as an independent media regulatory
body independent of government, polifical and commercial inferests.

574 The Intemnational Commission of Jurists submitted that the Constitutional and
legal frameworks on checks and balonces were adequate, ds such it was up
to each arm of government, State and public office o abide by their
Constitutional authority, function and obligation,

577 The National Council of Churches in Kenya recommended that the Executive
and Parlioment should obey court orders and desist from disparaging the
Judiciary. Further, recognising that the future wellbeing of Kenya is predicated
on constitutionalism and the rule of law, the Council strongly recommended
that reading of the Constitution of Kenya be included as a unif in the basic
and ferfiary education cumicula.

Committee Observations
578 The Committee obsernved that —

{a) Aricle 249 (3] of the Conshitution provides that all Constitutional
Commissions and Independent Offices should be adequately funded
to perform their functions and thot the budget of each commission and
independent office should be o separate vote.

{b) Constitutional Commissions and Independent Offices cumrently present
their budgets to Pardioment through the relevant parliomentary
Committess, except the « Judiciary and Parliomentary Service
Commission [Article 221).

{c) Developing innovative corrupfion prevention and  punishment
mechanisms is important for a sustained fight against comruption.

fd: Several coses of contempt of court have been witnessed over fime

indicating lack of due regard for the rule of law.
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Committee Recommendalions
579 The Committee recommends that—

{a) The Constitution be amended to ensure compliance with court orders
by state and public officers by providing that a state or public officer
shall promptly comply with a court order angd where there s non-
compliance the court shall impose appropriate sancions.

[] The Ethics and Anfi-Corruption Commission Act, 20171 be amended fo
review the qualifications and experience required for appointment as
Chairperson of the Commission to enhance the capacity of the
Commission to fight comuption.

{c) Pardioment amends the Anti-Comuption and Economic Crimes Act.
2003 to provide that the Chief Registrar of the Judiciary shall maintcin
a register of all persons convicted of coruption, bribery and other
economic crimes.

[(‘H Thie Statutory Instruments Act, 2013 be amended fo compei regulation-
making autheorities fo adhere fo the statutory timelines within which
they are reguired to develop and publish stotutory instruments and fo
set out sanctlions for non-compliance, Further, where the relevant
authorty has foiled o make the required subbsidiary legislation or any
statutory instrument any person may pefition Pariament with a
proposal or draft of those instruments.,

(e) Within one year of the adopfion of this report, the National Cohesion
and Integration Commission [NCIC), Mational Gender and Equalify
Commission [NGEC) and Kenya National Commission on Human Rights
(KMCHR) be merged, and their mandates be undertaken by the Kenya
Mafional Hurnan Rights and Equality Commission as established under
Arficle 5% of the Consfitution.
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Related Matters
Balance of Legislaftive Powers of Parliament

580 Article #3 of the Constlitution establishes the Pariament of Kenya, consisting
of the Mafional Assembly and the Senate. The overall roles of Pariament
include legislation, oversight and representation.

581 The role of the National Assembly is provided for under Arficle 95 of the
Constitution while Article 96 makes provision for the role of the Senate.

Summoary of Submissions by fhe Public

582 During the stokeholder engagement, the Council of Gevernors, while noting
that fh;e Senate represenfed the counfies and served to protect the interests
of the counties and their Governments under Article 94 (1) of the Consfitution,
proposed the expansion of the mandote of the Senate in considering,
debating and approving Bills conceming counties beyond the pravisions of
Arficle 110 {1). It was their opinion that all the Bills that were passed by
Parlioment concemed the County Govemmenis.

583 Senator Tom Ojienda proposed that Articles 94, 25 and %8 of the Constitution
aond the law making process in Chapter 8 be amended o acknowledge and
reinforce the superior legislafive place and power of the Senate.

584 In o memorandum submitfed to the Committee, Hon. Peter Kaluma, M.P.
proposed amendment of the Consfitulion fo provide for the finoncial
independence of Pariament in the terms of Ardicle 140 (4] or Arficle 250 (8) of
the Consfitution 1o protect state officers serving in Farioment from
manipulation by the Executive.

Committee Observalions
585 The Committee observed that—

(a) The Senafe and the National Assembly have been engoged in several
liigations with regard to the extent of their respective legisiative
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functions and particularly application of Arficle 110 on the procedure
for processing Bills concerning counties and money bilis. In the eleventh
Parliament, the Specker of the Senate sought the opinion of the
Supreme Court on the import of Article 110 (3] of the Consfitufion. In
the Advisory Opinion, the Supreme Court held that the consideration
of Bills to be passed by Parioment is not a uniloteral exercise exclusive
ta either of the two Houses, rather, the Speakers of both houses have

to engage and consult.

(] In 2019, the Senate lodged a pefifion in the High Court (Petition No.

284 of 2019) fo challenge the unilateral passage of 23 bills by the
Mational Assembly confrary fo Arficle 110 (3) of the Constitution.

lc) The Consfifufions makes provision for the Nafional Assembly to

originate any bill, including a bill concerning county govemment and
money bills. The Senate on the other hand may only orginate bills
concerning county govemments,

{d]) Pariament had drafted legisiative proposals with the aim of

harmonising bicameral relations between the Houses. The Houses of
Pariament [Bicameral Relations) Bill, 2023 [National Assembly Bills No.
44 of 2023) was one such bill which was under considerafion in
Parioment. The principal object of the Bill is to give effect fo Arficies
102, 110, 113, 114 and 118 of the Constilution. It seeks to foster the
bicameral relafions of the Houses by prescribing procedures for
ensuring sedmiess considerafion of the legislative business of both

Houses.

(2] In other bicameral legisiative jurisdictions, such as the United States of

America, the Philippines, and Australio, the Senate has a longer fenure
than the House of Represenialives, This is fo reduce the fumover in the
legislature, moke 3enators responsible for legislotive measures over

fime and enhance their independancea in decision- making.
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Committee Recommendalions
584 The Committee recommends that —

(@) Padiament should fast frack enactment of legislation to harmonise
bicameral relafions between the Houses,

(b) The Constitulion be amended to provide that the tern of the Sencte
shall expire on the seventh year from the date of the last election.

Recognition of Members of Reglonal Assembilies in Parllament

587 Article 73 of the Consfitution establishes the Parlicment of Kenya consisting of
the Nafional Assemibly and the Senate. The overall reles of Padioment include
legislation, oversight and representation, .

588 Article 2 (6) states that ony treaty or convention rafified by Kenya shall form
part of the law of Kenya under the Constitution. Kenya ratified the Treaty for
the Establishment of the East African Community thus becoming a member of
the Community in 2000 when the Treafy enfered info force.

289 Arficle 2 (1) of the Treaty establishes the East African Legislafive Assemiboly
{EALA) as the legislative orgon of the Community. Arficle 48 stipulates that the
Membership of the Community shall comprise nine members elected by each
Partner State whereas Article 50 provides that the National Assembly of each
Partner State shall elect, not from among its members, nine members of the
Assembly. Article 50 (2) (b) requires that the person to be elected as amember
of the Assembly be, among others, qudlified 1o be elected a member of the
Nafional Assembly of that Partner State under its Constitution.

Summary of Submissions by the Public

590 Through a memorandum, Hon. Kennedy Musyoka Kalonzo, o Member of the
East African Legisiative Assembly submitted that there was need to amend
Arficle 93 (1] to read that the Pardiament of Kenya shall consist of the National
Assembly, the Senate, EALA, the Pan African Podioment and any future
reglonal assembly as the case may be. He also proposed that the Standing
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Orders of the National Assembly be amended to establish the Committee on
Regional Integration as a departmental committes. Further, it was his
submission that the Parliamentary Service Act should be amended to include
in the definition of the term member to include members of EALA and Fan
African Parliament. It was also his opinion that the annual budget of EALA as
contributed by Kenva should be included in the budget of the National
Assembly and be remitted direcily to the EALA assemily.

Commitfee Observafions

591 While members of EALA represent Kenva at the regional assembly they are

not accorded the same stature as members of Parlioment in Kenya.
Committee Recommendations

592 The Committee recommends that the Constitution be amended o provide
for recognition of representafives in intemational legisiative bodies of which
Kenya is a member.
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CHAPTER FOUR: FIDELITY TO THE LAW ON MULTIPARTY DEMOCRACY

593 The ssue s framed under this theme was Fidelity to Political Parties/ Coalifions

and the law on multiparty democracy,
Background and Context

594 Polifical party formation and management is anchored on Articles 91 ond 92
of the Consfitution that provide for the basic principles and legislation for
poliical parties, The individual right to form, join ahd seek public office in o
paolitical party s anchored on Arficle 38 of the Constitution.

595 The place of polifical party discipline as a constitutional and political concept
in Kenya can be traced to the repealed pardiamentary oriented conshitutional
framework which found clear expression under the Polifical Parties Act 2007,
and the concept as it evolved into the current dispensation. Political party
discipline as expressed in different phrases as anfi-defection; anti-floor crossing
(parficulary in parliamentary systems); or any party hopping is a principle of
wide gpplication which derives from the CDFIS.THUHEJI“IEH principle of mulli-party
democracy and govermnance,

5%6 Against this background - political party discipling is an essential concept of
Kenya's constitufional and poliical framework. This asserfion arises from the
fact that the Consfitufion places significant premise on polifical parties as
crifical governance institutions. In the pre-election phase, they are channels
of recruitment of political leadership and for the decisive capture of political
power while in the postelection period, they provide the channels for
democrafic dialogue and underpin the necessity of meaningful democratic
participation. Whereas they drow the lines of faction in the competitive pre-
election period. they femper the drasfic consequence of majority deminance
by reinforcing the necessify of political diclogue in governance. Folifical Party
discipline is essential to the concept of multi-partyism which is the foundation
upon which the constitutional freedoms are built.
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Summary of Submissions by the Fublic

597 The proposals from the public include—

(i} amend relevant Acts to strengthen political parties’ infemal demaocracy
and governance; '

(i) legislate mechonisms preventing undue interference in party activities
and decision-making processes by external eﬁ*ri#ies;

(i} enforce the provisions of the Election Act, 2011 that require a by
election to be held whenever a member defects to another parly.

liv] the capocity and independence of the RPP, PFDT, Internal Party
Tribunals and the Judiciary should be enhanced;

[v] amend section 14 of the Political Parfies Act, 2011 to provide clarity;

[vi} amend the Political Parties Act, 2011 fo provide clear provisions on “a
coalition party";

[vil) develop regulations to enhonce enforcement of Political Parties Act,
2011

[vili) delink IEBC. from conducting party nominations and determining
petifions arising from party primaries;

(ix] legislate mechanisms prevenfing undue interference in party activifies
and deciion-making processes by externdl entities; and

(x} amend the Political Parties Act, 2011 to provide for post-election
codlitiors and how they can be entered info without antagenising the
existing coalitions.

598 Further, during stakeholder engagements, it was submitted that:

599 The Cenftral Organisation of Trade Union (COTU) supporfed strangthening
palifical parties and proposed that there should be a direct normination of g
workers' representative in Parliament by COTU (K] fo ensure alignment with
workers' inferasts, independence and accountability.

400 The Independent Electoral and Boundaries Commission (IEBC) secretariat
mdintained that the Constitution embodied principles and values that sought
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to institutionalise political parties. Article 1 of the Constitution provides for
basic requirements for a political party and includes; a political party must
have a national character; respect and promole gender equality; equity;
practice democracy through regular, free and fair elections within the party.
The Poliical Parties Act, 2011 operationalized articles 21 and 92 of the
Constitution,

801 |EBC secrefariat posited that the primary democratic function of polifical
parties was o link the cifizenry with tThe represeniafives and governance.
Political parties play a central role in selechion. Polifical Parties nominated
candidates who paorficipated in elections and defined the set of politicians
from which voters could choose. Candidate selection was a fundamental
process of a poltical party's engagement with its membership and the wider
electorate, Further, they were of the opinion that intra-party democracy was
essenfial for the creation and growfth of well-functioning and sustainable
democratic institutions, Those polifical party primaries had been epitome of
chalienges laced with strong underfones of nepotism, favounfism,
discimination and comuption; contrary fo the democratic infention to
exercise. As such, political party primaries could not be analysed without
locking at the characteristics of the political parfies themselves, For instance,
the chaotic nature of party primaries was an cutcome of the organisation of
the political parties, which had revelved around persondlifies identified with
ethno-regional inferests rather than insfitutionalism.

802 If was their opinion that there was g need to review the manner of enforcing
the Electoral Code of Conduct, including coordination and communication
with relevant government agencies, including ODPF cnd the NP5, amang
others.

&03 The Kenya Women Parliamentary Association (KEWOPA) posifion was that
fidelity to the sponscring party was mandatory as per the Polifical Parties Act.
It further noted that Article 38 of the Constitution promoted several political
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rights. These included the right 1o form political parfies, recruit members ond 1o
campaign. On the other hand, cifizens have rights 1o free, fair and regular
elections based on universal suffrage. If dlso noled that there was d need 1o
establish what weas meant by fidelity,

404 KEWOPA made the following proposals;

la) There appeared o be alacuna in arficle 103 of the Constitution and
section 14 of the Polifical Parties Act.

[B] It was important o draw clarity in fterms of when a member of
pariament was deemed fo have resigned from hisfher political party
(See Article 103 (1) (iia) and 102 (3) for the enabling legislation.

[c) A balance should be drawn in fems of the role of an elected leader
in opposition working on a developrment agenda with the government
of the day, and when they defy the pariy stand. .

|dd) Froposed to amend the political parties Actin section 14 fo provide for
the clarity.

(&) There was a need fo sirengthen polifical parfies to grow streng with
ideologies for their members to subscribe and atways su pport the party
position on issues.

(f) Political porties should adopt clear and foir cdministrative procedures
to deal with the members when fhey cross the line.

405 The Sabaot Community was of the view that fidelity political party in Kenya
was influenced by a range of factors, including the country's poliical culture,
legal framework, and the behaviour of individual. poliicians, They proposed
enforcement of the existing lows and regulafions goveming polifical parfies
and promofion of internal democracy within parfies, including tfransparent and™
fair intemal elections. They also encouraged poliical porties fo adopt clear
and principled ideoclogies fo enhance Transparency in campaign financing
and address comuption in polifics. This would foster a culture of accountability

among poliical leaders and party members, prormote nationdal unity and
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discourage ethnically bosed politics in addition -to encouraging public
participation in politics.

404 The Centre for Mulli-Party Democracy (CMD-Kenya) chserved that in order fo
prevent interference with pdlifical parties/ codiifions. there was a need to
review the regulatory framework for parties. |t further cbserved that there
existed a significant number of inactlive parfies that hardly participated in
glections and that the best proctice was porties should be formed and
registered to parficipate in elections. Therefore, there was a need for a legal
mechanism to provide for the regular review of the performance of parties
with a view o deregistering the inactive ones when they foil to parficipate in
elections. The CMD- Kenya noted thol, whereas the party constifutions
created the formal structures and processes, in redlity they were not effectively
used to manage the infernal party offairs. Thus, it was imperafive that the party
structures and processas were made fo work seamlessly. in this regard, the
regulatory framework should be reviewed to provide for on administrative
mechanism to ensure routing monitoring and supervision of party officials, in
particular, and parfies generally, 1o ensure adherence fo the low, porty
consfitutions, rules and procedures.

407 The Kenya National Chamber of Commerce and Indusiry (KNCCI) in their
submissions were convinced that the law in ploce was adeqguate 1o address
the matter of preventing interference with political parties/coalifions and thot
adequate disciplinary measures against members who go against their party
have lately been seen al play with ODM acting against its members. Any
DErson w;hing to lecve their political party or support another party should
resign and seek fresh mandate from the electorate, Moving forward, KNCCI
believed in political parties built on ideologies but not ethnic balkanisation.

408 The National Council for Persons with Disabilities (NCPWD) submifted that the
Candidates with disabiiifies went through a myrod of challenges as they
sought the electorate’s nod and in the 2022 General Elections, about 584
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candidates with disabilifies ran for different positions but seven of them were
successiul.

609 NMCPWD noted that the IEBC could sustain continuous sensitisation fo debunk

stereotypes on persons with disabilities' ability fo lead and endeavour to ensure
candidates with disabilities enjoved polifical environments thot were free of
violence and infimidation. Further, in line with Parf 2 Section 4 (d) of the IEBC
Act 2011 on IEBC's role in regulating the process by which parties nominate
candidates for elections, ’rﬁare was great need o relook the processes by
which parfies carfied out nominations, In addition, the Council noted that, as
gl the fime of the presentation, 21 counties did not have a single nominated
MCA with disabillity and to solve that, it proposed an amendment to County
Governments Act to ensure that o county assembly ONLY qualifies as fully
constifuted if they had nominated MCAs representing perseons with disabilities.

610 The Political Parfies Ligison Committee (FPLC) in its submission posited that the

Political Parties Act in ifs current form made it difficult for parties to discipline
errant members; especially the elected. Therefore, there should be clear
mechanisms on how 1o discipline and deal with representatives who had
refected from the parties thaot sponsored them both at the county assemblies
and nafional assemblies.

611 PPLC madintained that a political party must be enabled through oppropriate

legisiafion to enforce party discipline and pelitical sanity; clear timelines on
party disciplinary hearings ond proceedings should be enacted info low; and
the Judiciary must hdve deadlines on hearing and defermining suifs
emanating from defections just as with election petitions. Past suifs of this
nature had dragged an beyond the next general elections.

412 It was PPLC's subrnission that those polifical parties under fhe urmnbrelia of the

PPLC played very crucial roles in promofing national cohesion, peace,
diglogue and unity in Kenya. By representing different groups within society
and facilitating communication and engagement, PPLC helped 1o ensure
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that ail voices were heard, and that government policies reflected the needs
and pricrifies of citizens. Through confinucus diclogue, consultafion and
compromise, PPLC enﬁeavﬁ:ured toc work fowards common gogls and
promoted a sense of national unity.

413 The Turkana Professional Association [(TPA) noted that Kenya was a mulfi-
party democracy in which mulliple polifical parties across the polifical
spectum run for national elections as provided for under the Folitical Parties
Act No. 11 of 2011 and thus strong political parties were vehicles for a deeper
democracy in a country.

&14 The TPA was of the cenviction that fidelity to the intents and purposes of the
Political Parties Act No. 11 of 2011 specifically Section 14 (4) and {5) {a) to [e)
on resignation from a polifical party where a member of a polifical party was
presumed to have resigned by promoling the ideoclogy, interests, or policies of
another political party or coalition.

415 Dr. Wilfred Mutubwa, an advocate of the High Court of Kenya and a scholar,
submitted that Arlicle 85 of the Constitution allowed for one to move from o
political party to an independent candidate within the stipulated fimeline of
90 days.

616 He submitted that the Independent Electoral and Boundaries Commission
{(IEBC) had proposed to reduce the fimeline for independent candidates to
submit their nomination papers from 20 days fo 7 days and was in ine with the
Elections [Amendment] Act, 2022, which was passed by Pariament in April
2022. This, he said, was in IEBC's argument Thﬂl the reduction in the timeline
was necessary to prevent politicians from using the independent candidate
route as away to circumvent party primaries. He reasoned that party hopping
weakened poliical parties, circumvented dermocrofic processes and
fragmented the vole.

417 Dr. Mutubwa, however, avered thot [EBC was incopable of settting
nomination disputes because it had o wide array of functions that have been
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accorded to it in the constitution, He maintained that the PPDT as established
was well suited for this function given that nomination dispuies and majority of
pre-election disputes fall within its jurisdiction, furthermore, it has encugh
remedies at its disposal fo dispose of nomination disputes. He proposed the
Constitutional amendment fo repeal Article 88 (4] [e) and entrench the PPDT
in the Constitution with similar function,

618 The: Institute of Certified Public Accountants of Kenya (ICPAK) submitted that
any polificians elected on a particular political party ticket should be
committed to the ideclogies of the paorty that sponscred them fo their
respechive positions of power during elections. However, as provided in the
Political Parties Act, anyone who wished to change political party affiliation
must seek fresh mandate using the new political party; hefshe has shiffed
dllegicnce [Section 54.3 of the Political Parties Act, 2011 highlights the
Deeming Provisions). These provisions should therefore underpin the
management and membership of political parties.

619 ICPAK believed that this was to ensure that democracy was enhanced, ond
the politicians elected on different party tickets were abie fo deliver to the
people based on the ideologies that they sold to the people prior fo their
election. In addition, it would also ensure that the ruling party does not weaken
the opposition thereby interfering with the mandale of providing oversignt io
check the government excesses.

£20 ICPAK was of the view that there was a need to enforce laws that protected
the independence of political parties and cealifions from interference. That
there should be no interference by the executive in elected leaders from
different parties and the need to implement Kriegler Report; among other
things.:

421 It also advocated for an automatic pre- and posi-election audit that comes
immediately before and aofter election and fo establish a scheme of penalty
that covers a wide bracket of peaple who offend the provisions of the Political
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Parties Act. For instance, the individual hopping ond the party that they join
should be penalised to discourage party hopping. That would ensure the
protection of the integrity of political parties and coalifions that are essential
for a functioning democracy and Party hoppers should be dealt with as per
the law.

422 ICPAK further submitted that the Officé of Registrar of Political Parties should
be sirengthened, to make it independent so that it became the custodian of
polifical party fidelity and avemred that Parties should focus more on ideclogy.
That would help in establishing o political philosophy that would stand
imespective of any amount of persuosion to decamp to other polifical
formations. 1

423 ICPAK maintained that political parties should have edqual opporfunities to
access funding. Cumently, the lion's share weni fo the large parties leaving
others without funding. The architecture of funding for poliical parties should
be reviewed 1o consider this.

424 The Election Observation Group (ELOG) submitted that a legal regime was
required to govern political parties' nominations such as the proposed Political
Parties Bill 2020. In the alternative. that could also be addressed through
amending exsting reﬁimes ike the election of party primaries and party
regulations of 2017. One of the issues that were not covered was the issue of
party lists for the MCAs and ELOG recommended that it needed to follow the
same principles and processes of public participafion, elections and vetting
such as the one of the nominees of the Natlional Assembly and the Senafe.

425 ELOG also felf that it IEBC should be delinked from conducting party
nominations and hearing petlitions asing from the same and that mandale
be vested to the Political Parties Disputes Tribunal [PPRT), it would allow the
IEBC to be part of the monitoring and management of coalitions and coalition

poliical parties.
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424 ELOG further averred that the Office of the Registrar of Polifical Parties (ORPP)
needed to be anchored under Chapter 15 of the Consfitution as one of the
Independent Offices. It believed that the poliical agency of the couniry was
critical, ELOG furthier submitted that the ORPP had given figures indicating that
they had more registered members in political parties than even the
Independent Electoral and Boundaries Commission (IEBC) and it had declared
that it has 24 milion registered members while the [EBC has 22 millien.

&27 The Inter Religious Council of Kenya (IRC) proposed enirenching mechanisms
for effective operationalisation of the Election Offences Act, and the Election
Campaign Financing Act. Further, IRC proposed that [ERC should conduct o
campaign financing cudit within eight months after an election. fo make
public the nature of sources of campaign funds, and accountable ufilisation
of funds. It was also the submission of IRC that political parfies should clearly
develop and arficulate party ideoclogies within the premise of the Polifical
Parfies (Amendment) Act 2022

628 To guard against poliical mischief for selective beneficial inferests. the
Council proposed that a constitufional provision be maode to forbid any
amendments to the electionrelated lows eight months before a General
Election.

429 For party discipline and growing peiitical parfies as institulions, IRC proposec
amendment to Sections 14 A, B, and C of the Political Parfies Act to provide
that a by-election must be held where a member défsc’rs or Is removed by
deeming him to have joined another parfy. To cure mischief, the amendment
should provide a sik-month timeline for appeals and administrative justice.

430 Maendeleo Ya Wanawake Organisation recormnmended that there was o
need to enforce transparency and accountability measures for elected
officials, polifical parties by requiing them to disclose their funding sources.

expenditures, and their activities to the public.
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631 The Office of the Registrar of Political Parties {ORPP) submitted that the Political
Parties Act obligated political parties to observe and subscribe fo o Code of
Conduct, but its implementation has been hindered by lock of specific
sancfions fo be imposed on political parties/party members that infriinge the
Code. It proposed that the sanctions be included in the Code and the
Regisirar empowered to enforce sanctions on both parties and individual
party members. That would facilitate enforcement and ensure that there was
effectiveness in compliance,

632 Professor Githu Muigai, Atforney-General Emerifus similarly opined that o
Member of Parlioment was obligated to remain loyal to the pary that
sponsored himy her for the full term of the House, If one disassociated from the
party, then hefishe would be required to seek g fresh mondate from the
pecpla.

433 The Trans-Mzoia County Communities’ Council submitted fhat they were
totally opposed fo party hopping.

634 The National Council of Churches of Kenya (NCCK) chserved that there were
concems that had been raised with regord to interference with oppaosition
poliical parties by the government, and recommended implementation of
the processes and procedures provided for in the constitutions of the political
parties as well as the Polifical Parties Act 2011,

435 The Information Communication Techneology Associafion of Kenya [ICTAK]
submitted that political choices must not be muzzled and that one was at
liberty fo join a polifical party of choice.

636 The Kenya National Commission on Human Rights cbserved that political
parties were the fulcrum for democracy in the counifry, The Commission
however, observed that political parfies had weak infernal structures and that
there was a need for them to uphold good governance by abiding by
provisions of Article 91 of the Constitution and Political Parties Act.
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437 Mt. Kenya Jurists asserted that all efforts should be put in place fo safeguard
multiparty democracy in Kenya and proposed ihat the Political Parfies Act be
amended to provide that any member who has been removed from being a
member of a poliical party pursuant to the Polifical Porties Act can aniy
appeal at the PPDT with a final appeal lying af the High Court and that the
matter must be heard and determined by the PPDT within six (6jmonths of his
removal and the appeal to the High Court heard and determined within three
(3) months. It was their subrmission that removal of an elected member from o
polifical party was akin 1o an election pefition as it dealf with a guestion of
representation.

438 Azimio la Umoja One Kenya Codlition noted that determination of the
majority and minority political party/coalition was by the citizen's vofes af the
conclusion of o General Hecfion. The mave by a section of
elected/nominated leaders to disobey party rules by purperting to unilaterally
collaborate with competing poliical parties without consent/permission from
their parties had adversely affected party discipline and national character of
political parfies.

439 They further noted that though it was a consfitutional right of any person fo
join any party, such a person must not be allowed to benefit from a spensoring
party while promoting interests of a competing party.

&40 Tne Azimio Coalifion proposed the infroduction of express provisions in
relevant statutes that compelled elected/nominated members who crossed
over fo another parly to seek fresh mandate from the people by amending
Article 130 of the Consfitution and Section 14 of Polifical Parties Act. It also
proposed to have spedific fimelines in legislations such as lir'nijing courf
processes to 40 days and amending the Consfitution to compel/obligate the
Speakers of Parliament/County Assemblies to implement the decision of o
political party expelling an elected/norninated member without leeway within
14 days from the date of receipt of the request by the party unless the decision
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was successfully challenged by an agarieved member in the appropriate
judicial process.

441 The Azimio Coalition also proposed the infraduction of a constitutional cap
on fimelines for determination of party disputes and disciplinary processes, for
instance af &40 days to limit the discrefion of the Judiciary.

442 Electoral Law and Governance Institute for Africa (ELGIA) submitted that
institulionalisation of polifical parties and develocpment of strong vibrant
polifical parties in Kenya was yet to be fully reclized. They observed that the
challenges facing the political party’s system in Kenya include infemnal party
democracy, strong party structures, regulor and periodic party elections,
democrafic nominations, mainstreaming of women and marginalizea groups
among others,

443 ELGIA proposed that to strengthen the polifical parties there should be clarity
on the law on deeming and floor crossing to reinforce party discipline. Further
that the low on polifical parfies should be sireomlined with Elections Act o
ensure consistency and coherence of recent amendments o the two
legisiations, This should include the enhanced role of the Office of the Registrar
of Paolitical Parties in the nomination process by political parties.

&44 Other proposals made by ELGIA include development of regulations under
the Political Parties Act; clanty on the role of Polifical Parfies Ligison Committes
to enhance coordination with the Office of the Registrar of Political Parties and
that there shouid be a distinciion between ligison and coordination under IEBC

Act and Elections Act, which should be convened by IEBC. Further that fhe
;‘:::Iiﬁc;ql Parties Act should be reviewed to emnsure implementation of the
recent court decisions on the Political Parties Fund and enaciment of
regulafions to ensure effective management of the fund.

445 The Kenya Conference of Catholic Bishops (KCCB) cbserved in its submission
that the culture of political defectiens and poaching of members from rival
camps undemined fhe spint and principles of mulliparty democracy. In
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addition, it prompted the possage of bad legislation and approval of bad
policies hence weakening the oversight role of the legislature, encouraging
- coruption and culture of betrayal as well as impunity.

446 KCCB proposed amendment to section 14A, B and € of the Poliical Parties
Act to provide that a by-election must be held when a member defects from
the sponsoring political party.

&47 Tne Homa Bay Interface Community Health Desk submitted thot section 5 (4
(3] of the Poliical Parties Act aiready had mechanisms of preventing
interference with pﬂlificul parfies/coaliions as the provisien laid grounds for

the management and memibership of political parfies. The justification was.

that the democracy was enhanced both by the Ruling Party and the
Opposition, and not weakened in the delivery and oversight from both parties.

4648 Hon. Amos Wako, Aticmey-General Emerifus observed that mulliparty
democracy in Kenya should be promoted. In this regard, if on elected
representative advances the interests of another party, he/ she shall be
deemed fo have resigned from the party that sponsored him/her and should
therefore seek a fresh mandate from the electorate.

449 The Mational Parliamentary Coucus for Additional Counties (27 Members of
Pariiament) observed that any persons or organs that engaged in any acfions
that offend the democrafic nature of the republic or persons wheo changed or
were deemed to hove changed the parly that nominated them for any
position, should lose that position. They recommended implementation of the
processes and procedures provided for in the constitufions of political parties
as well as the Political Parfies Act 2011 to address concems that have been
raised with regard fo interference with opposifion pelitical parfies by
government.

650 Kenya Kwanza Alliance stated that individual polificol parties should be
strenglhened as key pillars for strong codliions in Kenya. Secondly, it
maintained that multipartyisrm was a critical tool to the growth of democracy
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in Kenya. I was their submizssion that the choice to belong fo any political party
wias enshrined in Article 38 of the Constitution and must be respected,

651 It proposed strengthening of political parties through enhancing internal
structures, Improving Fnierﬁul dispute resolufion mechanisms, and educating
members on their fights and responsibilities.

652 Civil Society Reference Group advocated for the people to vote for the party
out not individuals as that were the surest way of ensuring inclusivity of all
cadres of public opinion and ethnic representation.

653 Representatives of the Nubian Community submitted that they advocated for
direct nomination of marginalsed communities as they had not benefited
from poltical parfies over the years. They submitted that they could not win

elective pasitions because of their relatively small population,
Committee Observations
654 The Committes observed that—

{a} Arficle 21 of the Consfitution provides for the basic requirements for
political parties, their institutionalisation and the development to be
strong vibrant entities. However, this was yet to be fully reclized due to
challenges relating to internal party democracy, party structures, party
elections, nﬂrninmig::-ns and inclusivity amongst others.

{bB] 1t is g constitutional right for any person fo join g political party.
However, the culture of political defections has undermined the spirt
and principles of multiparty democracy.

{c} The Political Parties Act, 2011 DEJEgatea pclitical parties to observe and
subscribe to a Code of Conduct but ifs implementation has been
hindered by lack of specific sanctions to be imposed on political
parties/party members that infinge the Code by the Regisirar of
Polifical Parties.
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[d) Most Political Parties do not participate in the general or by-elections,
vet they are instuments of democracy and political representation,
Failure to participate in elections implies that the party will nof have
representatives in elective positions fo advance the ideals of a porty or
their members. Further, they connot benefit from the Political Parties
Fund.

(&) Members of the Political Parfies Dispute Tribunal serve on a part-time
basis. This could compromise their independence in camying out their

mandate.
Committee Recommendations
455 The Committee recommends that—

[a) The Constitution be amended to promote mulfipartyism and fidelity 10
Polifical Parfies by entrenching procedures for resignofion and
deregistration of members of polifical parties in seeking to ensure party
discipline.

{b) The Constitution be amended to include, in the basic requirements of
political parties, that every political party shall promote discipline within
the party, conduct its affairs in-a manner that promotes democrocy
and peaceful polifics, and adheres to the values and principles of the
Constitufion In the nomination of persons to appointive or elective
positions including Arficles 27, 54, 55, 56, 57 and 100 of the Constitution.

[c) The Political Parlies Act, 2011 be omended fo establish the
independent Political Parties Regulatory Commission as  an
independent body that shall be respensible for the registration of
polifical parties and their office holders; the management of political
parfies’ fund; and such other functions as may be conferred on fhe
Commission by the Constitution.
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id) The Consfifution be amended to provide that once a person is
deregistered from. a polifical party that person shall cease holding any
appointive or elective position held by virtue of such membership
including positions as a Member of Pariarnent, o county governor or o

member of a county assembly provided that —

(i} the procedures for deregisiration shall adhere fo the freedom of
expression set cut in Arficle 33; the freedom of association set outin
Article 36; the political rights set out in Arficle 38; the right of fair
administrative action set out in Arficle 47; and the right o fair
hearing set out in Arficle 50 of the Constitution; and.

i) the appeal mechanisms provided for have been exhausted.

e} Article 181 of the Constitution be amended fo include being
deregistered from a political party as one of the grounds for removal
of a county govemor.

{f} Articles 103 {1) (e} and 193 (1) (e} of the Constitution be amended fo
provide that where a member of pardiament or a county assembly
resigns or is deregistered from that party as determined in accordonce
with the Constitution, the office of the member shall become vacant.

Related Matter
Electoral Dispute Resolution (EDR)
Summary of Submissions by fhe Public

456 Electoral Low and Governance Institute for Africa (ELGIA) proposed review of
fhe complimentary framework for Election Dispute Resolution among the key
instifutions including the Judiciary, Political Parties Dispute Tribunal (PPDT) and
I[EBC. Further they proposed o review of the legal and regulatory framework
for the conduct of EDR including oligning it to the elections calendar and
consolidafing legal provisions on EDR for the moin elements of Election

Administration including wvofer registration, bDoundaries delimitation,
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nomination and regisiration of condidates, campaign financing regulafion,
conduct of election officials. the slecioral code of conduct, mifigation of
election violence and election cperations.

Committee Observations
&57 The Committee observed that —

[a) There was need to streamline sefflement of electoral disputes as o
means of expediting their resoiution.

{b) There was need fo review the framework for election dispute resolution
relating to the role of setiemnent of electoral disputes to IEBC as
provided for under Arficle 88 [4) {e] of the Constitution vis-a-vis those of
the Poliical Parfies Disputes Tribunal under Section 40 of the Political
Parties Act, 2011,

Committee Recommendalions

458 The Committee recommends that Article B8 (4] (e] of the Constitution be
amended fo review the framework for election dispute resolution by removing
the role of settlement of electoral disputes, [including disputes relaling fo or
arsing from nominations) from the Independent Electoral and Boundaries
Cormnmission and confering the mandate to the Political Porfies Disputes
Tribunal established under the Political Parties Act, 2011.
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CHAPTER FIVE: ENTRENCHING FUNDS INTO THE CONSTITUTION
NGCDF, NGAAF and Senate Oversight Funds
Background and Confext

&5% The Constitufion provides for mechanisms for the management of public
finances and sets out principles that guide all aspects of public finance in the
Republic. Addifionally, Article 202 provides that Revenue raised nationally shall
be shared equitably ameng the nafional and county governments and that
County governments may be given addifional allecations from the national
government's share of the revenue, either conditionally or unconditionally,
Further, Arficle 203 provides for equitable sharing of revenue outlining the
criteric in determining eguitable shares.

&40 The National Govemment Constituencies Development Fund is established
pursuant to section 4 [1) of the Nofienal Govermnment Constituencies
Development Fund Act, 2015, However, the fund has been the subject of o
number of litigations in Court, This is because the operationalisation of the fund
has been viewed to be in viclation of the principle of separation of powers.

461 The Nafional Government Affirmative Action Fund (NGAAF) was enacted
through Legal Motice MNo. 24 of the Public Finance Management Act, 2012
published on 13t February 2015. The Fund is govermned by the Public Finonce
Management Act, 2012, and Public Finance Management (National
Government Affirmative Action Development Fund), Regulations 2014, The
Fund is intended to address the plight of vulnerable groups through enhanced
access o financial faciliies for socio-economic empowerment among
women, youth, Persons with Disabilities, needy children and elderly persans in
the country.

462 The Senate Oversight Fund is one of the funds proposed 1o be enfrenched in
the Constitution. His Excellency the President in g memorandum fa Parfiament
dated 9th December 2022 requested Parioment to consider establishing and
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entrenching the Senate Owveright Fund in the Consfitution clongside the
NGCDF and NGAAF. Additionally, a legislative proposal co-sponsored by the
Member of Parfiomen! for Matungulu Constituency, Hon. Stephen Mule and
the Member for Gichugu Constituency, Hon. Githinji Gichimu was before the
National Assembly seeking fo establish the Funds.

Summary of Submissions by the Public

463 The proposcls received on the Natfional Government Constiluencies
Development Fund (NGCDF) include—

(i} entrench the Fund in the Constitufion;

lii} establish guidelines on selection of cammittee. Other stakeholders
proposed that the Committee should be recruited competitively,

fii} Members of the Nafional Assermbly should hove an oversight fund
instead of NG-CDF,

{iv) Article 9& {3) of the Constitution be amerided fo allow the Senate the
role of allocation and oversight of CDF Funds:

[v) there were various proposals on allocation to the fund as a proportion
of the national govermment revenue including 5%, 2.5% and 4.5%;

(vi] projects to be funded must undergo public parficipation;

(vii) delink the fund from Members of the National Assembly. Further, thal
the fund to be managed by the national govermnment executive;

(vili) some members of the public were of the view that the fund should be

abolished, and the earmarked resources realloccated to counties.

464 The proposals received on the National Government Alfirmative Action Fund
(NGAAF] include—

(i) o group should benefit for ten years and then wiffidraw for others fo
benefit;

(i) the: Fund should be merged with NG-CDF and delinked from Members
of the National Assembly.

(iii} Fund administration should be under the Executive arm of Government,
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{iv] Funds should be taken fo the counties;

{v} Fund should not focus on women only;

(vi] there should be a committee elected by virtue of capability and public
representation; and

[viil) some members of the public were of the view that the Fund was
unnecessary.

465 The proposals received on the Senafe Oversight Fund include—

{il entrenchment of the fund in the Constitulion to enable senators offer
proper oversight;

{iiy enhancing the budget of the Senate to improve oversight as opposed
to establishing the Fund;

{iii} the Fund to be dllocated more money and have its own staff and offices
within counties. Further, that the fund be made functional through the
necassary constitutiondl amrangements;

[iv) the Fund should be managed by the County Govemment Ward
Development Fund Board at the county level. The Fund Committees
should be at the ward level and project management committees at
the community level. and

(v] some members of the public were of the view that the Fund was
unnecessary, whereas others proposed that Ward Development Fund
be created instead, and ring fenced at 5% of county budget, The Ward
Development Fund should be delinked from management by MCAs.

&6 The following is g summary of submissions made during stakeholders’
engagemeni—

447 The County Assemblies Forum (CAF) supported the enfrenchment of the
Funds in the Constitution.

448 The Sabaot Community supported enfrenchment of the HNational
Constituency Development Fund, the National Government Affirmative Action
Fund {[NGAAF| and the Senate Oversight Fund (SOF} into the Constitution in its
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submission. Distributing Funds equitably fo subsidiary levels of govermnment or
loeal communities can hove several benefifs which include reduced regional
disparities, hence reduced regionadl inegudliies. They maintained fhat
Constituencies were good avenues for directing rescurces to areas that may
have been historically marginalized or underserved.

449 The Kenya Women Parliomentary Associalion (KEWOPA) supporied
enfrenchment of the National Government Constituencies Development
Eund. National Government Affirmative Action Fund and the Senate Oversight
Fund. It also proposed that the funds be mode available through
constitutional framewaork. In addition to this, KEWOPA further proposed-

(@) Norminated members in all the three legisiative bodies to be dliocated
at least not less than 10% of the amounts allocaled 1o the elected
members to support activities in line with the constituency they
represent mainly women, PWDs, youth and rmarginalized communities
and

(b] The resources should be directed towards realisation of Article 43 rights.

470 The Centre for Mulfi-Party Democracy (CMD-Kenya) s bmitted that although
the funids were declared unconstitutional by Courts, there was need to amend
the relevant legisiation to make them compliant to the court's decisions 1.e.
ansure separation of powers ta ensure proper oversight.

471 CMD also submitted that the Funds were important to foster devolved
functions of the Counties and proposed that relevant legislations should be
amendead to ensure that Members of Pariament only play the oversight role in
regard o the administration of the Funds.

477 The Kenya Mafional Chamber of Commerce and Industry (KNCCI) clso
maintairied fhat the three Funds should be entrenched in the Constitution as
a matter of priority. The Senale Oversight Fund was long overdue os the role
of a senator to oversight was curtailed by lack of Funds. It proposed that the
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oversight funds for senators and women representatives should be substantial
owing to the larger area of operation as compared fo the consfifuency.

673 The Media Council of Kenya noted in its submission the importance of
transparency ond accounfakility mechanisms in the ufilisation of the Funds by
establishing clear reporting siructures and independent audifs to ensure that
Funds were used effectively and efficientiy.

674 It advocated for safeguards to protect joumalists, media praciifioners and
media enterprises from undue influence or harassment when investigating and
reporfing an fund-related matters.

&75 It further proposed provisions that enable medio access to information
related fo these Funds, agllowing them fo inform the public ond hold
accountable those responsible for managing the Funds.

&/ 6 The Turkana Professional Associalion (TPA) recommended the enfrenchment -
of the NG-CDF and NGAAF into the Consfitution to help Turkana benefit from
the principal cbjects and purposes for which the Funds were established under
Section 3 [a}-[p] of the NG-CDF Act No. 30 of 2015 and under Regulation 1 &
2 [a) to (h) of the Public Finance Maonogement (Nofional Govemment
Affirrnotive Action Fund)], Regulations 2016 respectively. TPA stated that Funds
served fo promote the nafional valves of human dignity, social justice,
inclusiveness, equality, humon rights, eguity, non-discrimination, and
protection of the morginalized pursuant to Article 10 (2) (b) of the Constitution,

&77 For effective service delivery, TPA proposed that NGCDF aliocation be
increased from the current 2.5% fo 5% of the National Annual Budge!. TPA also
recommended the entrenchment of the Senate Oversight Fund info the
Constitution. The Senate has the friple responsibility of representing, allocafing
resources, and oversighting state officers including county govermnance and
adminisiration for the benefit of the people as per Article 98 (1} to (4) of the
Constitution,
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478 TPA further submitied that enfrenching the Funds would empower the Senatfe
to deliver its mandate independenily and without undue influence, determine
its aversight program of action, hold the executive accountable, and remain
effective champions fo the objects of devolution os provided under Article 11
of the Constitution, TPA also submitted that more functions held by the
National government should be devolved so that funds follow functions at the
counfies as enshrned in law.

479 The Moaendeleo Yo Wanawake Organisation olso supported fhe
enfrenchment of the NGCDF, NGAAF and the Senate Oversight Funds in the
Constitution recommended incorporation of women leaders from the ward,
Sub County and County level and that the fund should be used to address
issues such as teenage pregnancies. orphans, as well os drugs and subsiance
abuse. It maintained that the Senate Oversight fund should not enly be used
te fulfil its oversight duties, but its impoct/results must be fell af the grassroots
lewvel,

480 Independent Police Oversight Autherity (IPOA) recommended fthe
entrenchment of funds into the Constitution. It oppreciated what the Nafional
Government Constituencies Development Fund (NG-CDF] had done and fthe
Mational Govermnment Affirnative Aclion Fund {NGAAF].

421 The Institute of Certified Public Accountants of Kenya (ICPAK) was of the view
that the Supreme Court had pronounced itself on the matter and therefore
should be deemed seftled. The Naticnhal Govemment Affirmative Action and
the Senate Oversight Fund have similor stuciures and design os CDF;
therefore, their enfrenchment could only be expedited within the context of
the Supreme Court's verdict,

482 Wajir South Leaders Forum community submitted that they had been sicle-
lined and that they had not felt the impact of NGCDF, NGAAF among other
devolved Funds.
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683 The Law Society of Kenya (L3K) averred that the Funds did enjoy popular
public support in terms of the work and impact within the communities and
constituencies, the challenge it foced was the various court decisions mﬁde
against the NGCDF.

&84 They also submitted that the entrenchment of the Funds was facing the
guestion of whether the Funds would conform to the constitutional
architecture. There have been concerns on how to manage and meet the
consfitutional principles that required the equitoble sharing of revenue
between the counties and the National Govermnment. There have also been
concerns about the verfical division of revenue and how those Funds would
be provided for within Arficle 202 to Article 206 of the Constitution,

685 It noted that although the proposed enfrenchment of the funds into the
Constitution was well meaning and intended, there were several
insurmountable constitutional challenges fo the establishment of any of such
funds under the Consfitution and felt that there was o need fo look af how to
achieve the very noble objectives that were intended to be redlised by the
funds without necessarily going to or resulfing in amending the Constitution vis-
a-vis the provisions of Arficle 95 of the Conslifufion on the role of Parlioment;
representation and oversight,

486 Mkenya Daima in their submission opposed the entrenchment of NGCDF,
NGAAF and Senate Oversight Funds in the Constitution.

487 The Intermnational Court of Jurists-Kenya (ICJ) on their part submitted that they
were guided by the Supreme Court ruling that found that the NGCDF was
unconsfitutiondl because it enfangled the Legislature info expendifure of
Funds that were not contemplated under the sfructure of the Govemment as
at the moment. Funds for local development should be channeled through
the natfional government directly or through the county governments. Bursaries
at the constituency level might be earmarked at the county level.
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&88 The IC] further submitted that the Mational Government Affirmative Action
Fund (NGAAF) and the Senate Owversight Fund alse inferfered with the
separation of powers,

489 Professor Githu Muigai, Attomey-General Emeritus, informed the Committee
thot there was no justification for enfrenchment of any Fund (NG-CDF, NGAAF
and the Senate Oversight Fund) in the Consfitufion. He further informed the
Committee that the Nationdl Government fund was in the National Treasury
and the Cabinet Secretary was its custodian, while at the county level the
County govemor was the custodian and that any other fund had no place in
the constitutional architecture.

470 Hon. Amos Wake, Aftomey-General Emeritus expressed reservations on the
enfrenchment of Funds in the Constitutions and noted that it would not qugur

" well with the separaticn of powers as envisioned in the Censtitution. He opined
thiat Parlioment could not appropriate the Funds and executed the same. He
noted that there would be o serous conflict of interest,

491 The National Council of Churches of Kenya (NCCK) in its submission
recommended that the three Funds should not be established, and that the
existing Constituency Development Fund should be ferminated altogether, as
it was in contravention of the Constitution, They avered that enfrenchment of
the Funds would allocate o mandate to the Members of the National Assembly
and Senate that was not allocated by the Constitution, and which was inimical
to the principle of separgtion of powers whereby the implemenier could not
oversight the same task with infegrity.

492 The Kenya National Commission on Human Rights expressed ifs views and
m:]iﬂTﬂiﬁ%ij that it agreed with the decision of the Supreme Court with regards
to the entrenchment of the Funds.

473 Kenya Kwanza Alliance fully supported the entrenchment of the NGCOF for

the following reasons-
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lal Keeps legislators in touch with the pulse of their constituencies
and g forum for continuous engagement on critical issues and
mobilsation to solve the problems in the spirt of collective aclion:;
and

(B]  The Funds have been instrumental in improving service delivery,
infrastructure, and velihoods at the grassrocts level.

474 They also submitfed that the enfrenchment of NGAAF and Senate Funds in
the Constitution would bring about continuity and sustainability of the funds
regardless of the changes in the polifical leadership or priorities and enhance
accountability and transporency since the Funds would be subject io
consfitutional provisions and cversight mechanisms.

495 Kenya Kwanza further submitted that entrenchment of the Funds would lead
to increased resources available for the Funds, as they would be gllocated a
fixed percentage of the national revenue rather than being dependent on
the annual budgetary process. The Funds would improve the service delivery,
infrastructure and livelihcods of the beneficiaries such as women, youth, and
persons with disabilities, children, and the elderly and county governments.

£96 The Kenya Conference of Catholic Bishops (KCCB) was of the view thal the
management of the Funds viclated the principles of separchion of powers and
checks and balances and that the Senate Oversight Fund was not necessary
as the Senate committess were t:ﬂra_nd'f catered for by the Pardiomentary
Service Commission.

627 The KCCB recommended the amendment of the respective fund's Acls to
provide that Funds be managed by the execufive branch of the counties or
the local Mational Government Adminisirafion.

698 The Azimio la Umoja One Kenya Codlition nolted thai the Legislature's
involvernent in the Funds went against the principles of separation of powers,
checks ond bolances, conflict of interest, Arficle 10 on accouniability and

good govemnance.
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499 The Alliance recommended that amendments to the Constitution be made
to provide fhat there were only two levels of government and fhat the Funds
could be shared vertically and horizontally.

700 The Coast Parliamentary Group (CPG) cbserved that NG-CDF and NGAAF
played a crucial role in development at the grassroots. They recommended
that the Funds be entrenched intfo the Constitufion.

701 The Homa Bay Interface Community Health Desk cpposed the enfrenchment
of Funds in the Constitution noting that the role of Parliament was resiricted to
oversight, representation, appropriation and legislation.

702 The Civil Society Reference Group cbservad that the entrenchment of Funds
may call for chonge in the governance system from presidential to
Pardiamentary.

703 The Infer-Religious Council of Kenya noted that the constitutionality ch'I.-::J
legality of the NG-CDF, and NGAAF had been challenged in court, IRC opined
that the Senate Fund should not be entrenched in the Constifution. The
Supreme Court Judgement in Senate verses Council of County Govemors and
6 others [Petition 24 and 27 of 2019 (Consolidated)) [2022] KESC 57 (KLR] (7ih
October 2022) (ludgement] held that County Assemblies were first-tier
institutions in oversiaht of counties, and the Senate was fhe second-fier
institution. IRC observed that if o Senate Fund was created and enfrenched
for oversight purposes, the County Assemblies would also demand for an
Oversight Fund foo. They submitted that all these aforementioned Funds were
not necessary.

704 |RC further submiftted that the budget allocation of the Senate should be
enhanced to improve oversight os opposed to eﬂnbiiaﬁing Funds to be
allocated to individual senators, Equally, there waos g need to review the
functionality and effectivensss of all exishing Funds.

705 The Nafional Gender and Equality Commission (NGEC] made submissions in
support of entrenching NGCDF and NGAAF in the Constitution with an
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accountability  framework to reduce duplication while expanding
opportunities for equity.

704 The Commission noted fhat the Constitution obligated the State to establish
mechanisms for the implementation of affrmative achions and programs
focused on among others; the Special Interest Groups (SI1Gs] including women,
youth, PWDs, minority and marginalized groups, as well as promote equitable
development and distibution of resources and ocpportunities to the historically
disadvantaged areas. This reqguired the establishment of o dedicated fund for
affirmative actions.

707 On the Senate Oversight Fund (SOF), NGEC supported the proposal on
eslﬂhlis}wme nt of the Fund to facilitate the Senate to exercise its core mandate
of representing the interests of counties and their govemments and making
laws that are informed by experences and needs of the counties and their
govemmenits.

708 The National Council for Persons with Disabilities (NCPWD) submitted fthat the
recent report by the Public Service Commission showed thaot persons with
disabilities were largely under-supported by government's empowerment
Funds. It noted that over the years, the number of persons with disabilities
beneafiting from such Funds had been very minirmal. In view of that, it proposed
the review of the NGCDF, NGAAF and fhe Senate Oversight Fund even as they
get entrenched into fhe Constitution. NCPWD abso proposed that the laws
establishing the Funds be amended fo require that 5% of the Funds be set aside
for persons with disabiliies and projects ar services fargefing persons with
disabilities.

709 Members of the Nafional Assembly Hon. Ofiende Amolo, the Hon. Samwel
Kiprono Chepkonga and the Hon. Murugara George Gitenga submitted that
the current legislotive action to entrench funds in the Constitution began with
a co-sponsored legislative proposal by Hon. Stephen M. Mule, MF and Hon.
Robert G, Githinjl. In response to the proposal by the two members of the
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National Assembly, the Parliamentary Joint Ad Hoc Commitiee on a legislative
proposal fo armend the Constitution to Enfrench Certain Speciolised Funds was
astablished by concument resolufions of the National Assembly and the Senate
as adopted on 24% November 2022, Pursuant fo resclufions, the Ad Hoc
Committee was mandated to-

(i} Focilitate collafion of views from Members of Parlioment during debate
on the propesal and invile Members with similar or related proposals to
make submissions before the Commiitee;

i} Invite, engoge with and consider submissions from stakeholders and
relevant constitutional and statutory bodies with a law reform mandate,
including the Attorney -General; and the commissions and
Independent Offices establshed under Chapter Fifteen of the
Constitution;

liii) In consultation with sponsors, attempt to develop and recommend a
harmonised wversion of the proposal arsing from the submissions
received; and '

{iv] Report to the Houses of Pardiament within ninety [70) days fo endble the
speckers fo decide and give direction on whether the legislafive
proposal is o be published info a Bill or not to be proceeded with.

710 The committee was expected fo table its report to the Houses within ninety
(90) days. The Naticnal Assembly resolved to extend the fimeline for the
consideration of the proposal by a period of ninety (0] days from Tuesday,
1% April 2023, However, there was no concurment resolution by the Senate o
extend the fime for consideration of the Legislative Proposal, which made it
technically impractical for the Joint Ad Hoc Commiftee to discharge ifs
mandate. The fenure of the Committee lapsed on 111 July 2023,

711 As at this date, members of the National Assembly fo the Joint Ad Hoc
Committee hod developed o hormonized version of the proposal for
consideration by the Joint Ad Hoc Committee. However, the mandate of the
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Joint Committes lapsed before the legisiative proposal was considered Qs
resclved by bath Houses. The prncipal object of the Bill was to amend the
Constitution to entrench the following special fund into the Consfitution -

{i) the Constituency Development Fund;

{ii} the Pariomentary Cversight Fund;

{ii} the Affirmative Action Fund; and

{iv] the Economic Stimulus and Empowerment Fund.

712 The Billintended to amend the Constitulion by intfroducing a new Arficle 204A
that proposed the establishment of the Constituencies Development Fund, the
Pariamentary Oversight Fund, the Affirmative Action Fund and the Economic
Stimulus and Enferprise Fund which should consist of monies allocated from the
national governmeni's share of revenue as divided by the annual Division of

Revenue Act pursuant to arficle of the Constitution.
Committee Observations
713 The Committee observed that —

{a) The NGCDF enjoyed popular public support in ferms of the work and
impact within the communities at the grassroots level,

{b) The State is obligated under Arficle 27 (4] of the Constitution to take
legislative and other meosures including affirmalive  aclion
programmes and poelicies to redress any disadvantage suffered by
individuals or groups because of historical injustices.

{c) The promotfion of an equitable society is one of the principles of public
finance as provided for under Article 201 of the C‘;nsﬁ’ruﬂon.

{d]) The programmes implemented through the Funds focused on among
others- Special Interest Groups (8IGs) including women, youth, PWDs,
minorify and marginalized groups, as well as promoting equitable
development and distribution of resources and opportunities to the

historically disadvantaged areas.
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(&) In this regard, NGCDF and NGAAF are instrumental in implementation
of projects aimed at creafing on equitoble society through
decentralisalion of funds.

{f} The enfrenchment of these deceniralized Funds in the Consfitufion
would ensure that the critical role they play in promoting national
development and empowerment of the vulnerable persons waos
safeguarded. Further, this would guarantee avenues for facilitation
and implementation of the national government's functions in all parts
of the Republic pursuant to Article 6 (3) of the Consfitufion.

(g} The establishment of the Senate Oversight Fund in the Consfitution
would ensure that Senate waos adequately resourced fo perform s
oversight functions as stipulated under Articles %4 and %6 of the
Constitution.

(h) The National Gevernment Constituencies Development Fund Act, 2015
and the MNational Government Constituencies Development Fund
[Amendment] Act 20146 cimed at oddressing the consfitufional
principle of separation of powers where it had been found by the court
that the Fund was unconstitutional as it conferred on a member of
pariament the roles of implementation of prejects (Execufive roles) as
well as oversight,

(i} There was a need fa establish clear demarcation and accountability
mechanisms on how the Funds con be utlized so as fo aveid
duplication and overlap of the functions with ministries, departments
and agencies of the naftional government as well as county

governments,
Committee Recommendations
714 The Commifttee recommends thal—

(a) The following Funds be enfrenched in the Constitution—
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(i} the National Government Constituencies Development Fund,
(i) the Mational Government Affirmative Action Fund; and
(i} the Senote Oversight Fund.

(b} Parlioment should enact legislation o provide clarity on the purpose
of the Funds being exclusive national government functions under part

one of the fourth schedule to the Constitulion.
Other Proposed Funds
Ward Development Fund

/15 In-gddition to the three Funds under the consideration by the Committee, the
Ward Development Fund was proposed by stakeholders for enfrenchment in

the Constitution.
Summary of Submission by the Public

716The County Assemblies Forum (CAF) proposed the establishment and
enfrenchment of the Ward Equitable Development Fund in the Constitufion.
According to CAF, the Fund would take a form similar fo the National
Government Constituency Development Fund and would seek to promote the
decentralisation of development within the counfies by identifying projects
that were beneficial to the residents of the respective wards and the county

generally and provide a framewark for the implementation of such projects.
Committee Observations

717 The Committee observed that Arficle 207 [4) (b] of the Constitfulion provides
for enactment of legisiation for establishment of funds by counties and the

mmnﬂgemem af such funds.
Commiltee Recommendations

718 The Commifttee recommends the Ward Development Fund be established by
statute in accordance with Article 207(4) (b) of the Consfitution.
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CHAPTER S1X: ESTABLISHMENT AND ENTRENCHMENT OF STATE OFFICES
Background and Context

719 Kenya has since independence experienced three generic profotypes of
constitutional political systfems. The pure parliomentary system was In place
between June 1963 and December 1964 when the first amendment to the
Kenyan constitution was enacied that fransformed Kenya into a Republic

720 The first amendment ushered Kenya into o semi-presidential system where the
president doubled up os both the Head of State and Head of Government.
The system lasted from 1964 until 2007 when the Presidential elections were
disputed,

721 A hybrid systermn was adopted in 2008 as @ peaceful solution to post-election
viclence and was anchored on an amendment to the conslifution that
created a National Accord of Power Sharing between the Party of National
Unity (PNU) and the Orange Democrafic Movermnent [ODM) thus facilitating
inclusivity, The Hybrid government lasted until the March 2013 elections.

722 Kenya adopted o “Pure-Presidential” constitufion in 2010. This part of the
consfitution was however suspanded until after the 2013 elections.

723 Having experienced the three models of political systems, the country should
take stock ond relock at the structure of governance with a view to adopt one
that upholds the national values and principles of govemance as espoused
under Article 10 of the Constitution,

The Office of the Leader of the Official Opposition

724 The Constitution of Kenya 2010 abolished the Office of the Leader of Official
Oppaosition in Kenya, Thus, the opposition is represented in Parlioment albeit as
minority party or coalition of parties.

725 Article 108 (1] provides that there shall be o leader of the majority party and
a leader of the minority party. Sub-Article 3 further provides that the leader of
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fhe minority party shall be the person who s the leader in the Nafional
Assembly of the second largest party or coaglition of parfies.

726 His BExcellency the President, in o memorandum to Parlioment dafed 2th
December 2022, proposed that Pardioment amends Chapter 9 Part IV of the
Constitution to establish the Office of the Leader of Official Opposition.

727 Following discussions: by both parties to the Mational Diclogue Committee,
there was a general agreemeant on the need fo enfrench this office in the
Constitufion.

728 Following call for memoranda, the Committee received a number of

submissions on the sub-issue as summarnsed below:
Summary of Submissions by the Public

729 The following proposals were advanced by the public:

(i} the office be established and that the runners-up in a presidential
occupies the office;

(i) that the office of deputy leader of opposition be established alongside
that of official opposition;

(iii) the office be enfrenched in the Constitution or established through an
Act of Parioment:

(iv) the office holder to sit in the National Assemicly or Senate. Further, that
the deputy opposifion leaders should sit in the National Assembly or
senate;

(v] the holder of the office to be in charge of ana appeint persons to
institutions that offer oversight such as Auditor-General; and

(vi) such an office should also be established in counties.

(vii] those who opposed fhe estabilishment of the office submitted thai
oversight could still be performed without an office or by strengthening
poliical parlies. and that the establishment of the office would change

fhe structure of governonce.
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730 During stokeholder engogements, the following was submitted to the
Committee:

731 KEWOPA, the Sabaot Community and Professor Githu Muigai, Afforney
General Emeritus proposed that the office be established with o shadow
cabinet, KEWOPA was of a further view that the number of shadow cabinet
be capped and should have adequate technical and financial support.

732 The Centre for Multi-Party Democracy-Kenya recommended that the leader
of the opposition be reserved for the candidate with the second-greatest
number of votes in a presidential election. He/she should represent a coalifion
with at least 20 percent of Padiamentary seats. The running mate should be
the deputy leader of the opposition. Both leaders should be domiciled in the
Naofional Assembly since the Senate is concermned with devolution.

733 The Institute of Certified Public Accountants of Kenya (ICPAK) was of the view
that the accupant of the office should be the second-best candidate affter
the election. ICPAK further submitted that altematively, the office can be
created as a state office by inserfing a new article 92 (A) the Leader of Official
Opposition to read as follows—

There shall be a Lleader of Official opposition who shall be a stafe
officer.
The Leader of Official Oppasition shail be the person—

. who received the second greatest number of votesin g
presidential elechion; and

i. Whose poiitical party or codlition of parties has at least
twenty-five percent of all the members of the Naficnal
Assembily. X

734 ICPAK noted thal the office would create o robust and bolanced political
systern in the couniry and resolve the situation of exclusivity created by winnerT
tokes-all.

735 The Kenya National Chamber of Commerce (KNCCI) cbserved fhat the
Office of the Leader of the Official Opposition would be one way of creating

national cohesion and will cure the conflicts that arise ofter elections by
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cafering for the large constifuency of election losers who often feel
unrepresented after elections.

/36 KNCCI proposed that the Leader of Official Opposition should be sworn in on
the day after the president's swearng-in, af a colorful ceremony. Furthermmore,
they proposed that should the first runner-up fail or refuse to be swom in as
required by law, the seatf should automafically be taken over by the next in
line [second runners-up).

/£37 The Sabaot Community in supporfing creation of the office proposed that the
office should undertake the following responsibiliies; scruting and
accountability, alternafive policy development, representing dissenting views,

1 aversight and investigation, public engagement, question fime and leader of
shadow cabinet.

/38 The Media Council of Kenya recognized the vital role played by the proposed
office and noted that the media would play a crucial role in providing
information, ensuring transparency. balanced reporting,. and holding those in
power accountable;

73% The Turkkana Professionals Association (TPA) stated that enfrenchment of this
office would resoclve the legal void created by the 2010 Constitution that
denied the second-best presidential candidate in a General Eection a
chance to play a role in the counfry's governance. In addition to enhancing
oversight, they stated that it would address fhe recurent post-election
violence and enfrench inclusivity in governance.

740 Maendeleo Ya Wanawake Organisation [MYWO) supported the
establishment and enfrenchment of the Office of the Leader of Official
Crpposifion for enhanced political stability and oversight over the govemment.

741 The Office of the Regisirar of Political Parties (ORPP), whilst supporting the
establishment of the office proposed that the Leader of Official Oppaosition sifs
in Parlicgment, They also proposed that the office should be held by the
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presidential candidate of the party or codlition that gamers the second-
nighest number of votes.

742 The Independent Policing Oversight Authority (IPOA) cbserved that the
creation of the Office of Official Opposition was necessary to address public
order situations that arise following each election and loss of lives as a result of
riots. It was their position that the office was o crifical structure within the
country's democratic space.

743 The National Council of Churches of Kenya (NCCK) observed that there was
a need fo take meaqsures to provide for dignified oppaosition, and thus the
proposal for creation of the Office of the Leader of Official Oppaosition was o
step in the right direction. They recommended that Kenyans should be dllowed
to have a discourse on the proposed position fo determine its scope,
rmaridate, and sustainability.

744 Kenya Conference of Catholic Bishops (KCCB) noted that the Consfifution
created an uncemfortable situation where the leader of the oppasition does
not get to Parliament. This in their view was one of the foctors that caused
conflicts after every election. They therefore proposed an amendment fo the
Constitution to provide for the Office of the Leader of Opposition.

745 The Coast Parliamentary Group (CPG) supported the creation of the office
and proposed that the leader sits in the National Assembly while the deputy
leader of the opposition sifs in the Senate.

744 Kenya Kwanza Alliance submitted that the Constitution fell short of providing
similar clarity on the full post-election fale of the mincrity side. They noted that
the Office was important in promofing inclusivity, strengthening oversight,
deepening democracy, and alleviating perennial problems experienced in
every electoral cycle. They proposed that Pariaoment consider a legislative
establishment of the office of the leader of ihe official opposition who will sit in
the National Assembly so that they can oversight government.
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747 Homa Bay Interfface Community Health Desk proposed that the office should
e created in Parioment, with clear roles, through legislation.

/48 The Kenya Nafional Commission on Human Rights (KNCHR) noted that
although the proposal fo establish the office could address the winner- takes-
all scenario, it needed to be subjected to o referendum o be properly
enfrenched in the Constitution. The Caommission therefore proposed that any
envisaged changes must sinctly follow the Consfitutional path; must invelve
eloborate and effective public porficipation and have financial evaluafion to
assure Kenyans that the amendment would not have a negative economic
impact on the cost of living and the economy.

74% The International Commission of Jurists (IC)) stated that the Constitution of
Kenya does not envision a Leader of Official Oppaosition.

750 The Law Society of Kenya did not support the establishment of the Office of
Leader of Officiol Cpposition, unless it is established in such a manner that
conforms to the Consfifution and done in g manner that will promote the
achievements of the objects of the Consfitution. LSK also submitted that the
establishment of the office will require the country to make a distinction of
whether to go the pure Presidential or Pariamentary route or a hybrid of the
two systems. In addifion, the creation of such an office would require an entire
overhaul of the system of govemance and would raise the guestions of the
basic structure of the Constitulion as was the case in Building Bridges Initiative
(BB, In their view, this was not the route the country was prepared o go in
light of the challenges it was seeking to address af this particular peint i ime
and could create more disharmony,

751 Mkenya Daima was of the view that in the cument structure, the opposifion
was largely congregated and represented in the National Assembly, It was
therefore not automatic that the loser(s) of a presidential election represents

or leads the opposition. It would therefore be legally fraught to identify the
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“leader of the Opposition” in some instances. They therefore proposed
strengthening of polifical parties’ ciccountability and funding.

757 The Azimio la Umoja One Kenya coalition was of the view that fne traditional
understanding of the Office of the Leader of Official Oppositicn was that it
could be domiciled in Paricment (Westminster Porliamentary system of
gcs'vemmen%]. Thus, creation of such an office would require a referendum s
per Arficle 255 of the Consfitufion.

753 Azimio Coadlifior position on enfrenchment of state offices is based on the
necessity of fransforming our govemance systemn and parficularly in creating
an executive that reflects Kenyan realifies.

754 Azimio proposed the replacement of the curent system led by a powerful
presidency with the national consensus arived af the national constitution
conference populary known as the Bomas draft ond further developed in the
harmonized draft by the Committee of experts.

755 Azimio submitted that they supported o mixed execufive system that shares
power between an elected president and a prime minister located in
pariament. The president who will be elected by universal suffrage will be the
head of State, symbal of national unity and promiotes constitutionalism and
the rule of law. The prime minister will be the head of govemnment, responsible
for policy and day o day running of government. The Prime minister will be the
person with the majority suppert in the National Assembly and accountable to
the people of Kenya through Pariament,

754 Azimio also submitted that the National Assemioly will also have the leader of
opposition fo provide checks and balances and also altemative paolicies.

- 757 Azimio Further submitted that the proposed systerm will replace the winner-
toke-cll systemn. Azimio averred that the proposed systermn will reguire o
consitutional amendment through a referendum, and acknowledging the

current difficult economic times, the Codlition was wiling fo wait for an
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opporiune moment, when the economic situation in country permits, for such
a referendum to be held.

758 On entrenchment of state offices, the Kenya Kwanza was of the considered
view that the cumrent economic status of the counfry, right affer a general
election, cannaot justify the economic costs and disruptions of holding o
referendum. Moreover, the Kenya Kwanza team considered any call for o
referendum a disingenuous scheme fo resume the failed BBl consfitutional
amendment intiative. The Kenya Kwanza team thus felt the couniry was not
ready for another round of BBl or expenditure on a referendum while most
Kenyans were strugagling with a global recession.

Committee Observations
752 The Committee observed thot —

{a) The Constfitution of Kenya, 2010 shiffed the couniry's govemance
structure from a Parigmentary to a presidential system. In a presidential
system, the pasition of Leader of the Official Opposition is not provided
for, thus the second runner-up in the presidential election does not hold
a substantive position after the elections.

(b) Recognising the opposition asserts the value and legifimacy of
apposition parties as part of o country’s political systerm. l’r. therafore
inhibits any atfempts to establish a one-party regime and prevents
governments cnd incumibent majorities from suppressing opposition
volces or evading scrufiny.

(c] The establishment and entrenchment of the office of the Leader of the
Official Opposifion is important in enhancing inclusivity, strengthening
oversight, and deepening democracy in accordance with Arficle 10
(2) (b} of the Constitutich. This will ulfimately improve the governance
structures in the country.
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Committee Recommendations
740 Tre Committes recommends that the Constitution be amended to —

la) establish the office of the Leader of the Oppasition who shall be the

Person —

(i} who is the leader of the lorgest party/codliion of political parties
which gomered the second greatest nurmber of voles in the
immediately preceding presidential election; or

(i) the person designated to hold that office in accordance with a

codition agreement

(b) Provide for twa deputies to the Leader of Official Oppaosition.

{c) Further, provide that the remuneration and benefits payable to the
Leader of the Opposition and Deputy Leaders of the Opposition shall
be a charge on the Consolidated Fund.

(d) Addifionally, provide that Pariament shall enact legislalion 1o give
further effect to amendments fo the Consfitution.

761 The Committee further recommends that Poriament does enact legisiation
to provide for —
|@) the functions of the Leader of Opposition which shall be to—

(i} represent the interests of the Opposition;

(i) provide an aifernative policy agenda and constructive crificism of
government policies;

i} promaote fransparency, accountability and good governance in
public affairs;

fiv) foster cauperﬂtiaﬁ and constructive engagement between the
government and oppaosition in the pursuil of national interests;

[v) participate in stafe ceremonial funchions and infernational
pardiamentary events on behalf of the Opposition; and
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[vi] premote public awareness and understanding of the role of

opposition in a democratic state.,

{b2) Further, the legislation does pravide for the precedure for appointment,
swearnng in ond remaoval of the Leader of the Oppaosition and Deputy
Leaders of Opposition and for facilitation of the Office of the Leader of
the Opposition including through occess to necessary focilities,
resources and staff required for the effective dischorge of the
functions.

(c] The Leader of Cpposition shall nominate core cadre of staff of the
Office of the Leader of Oppaosition for recruitrment by the Public Service
Commission,

{d) Operations and administration of the office shall be prescribed in an
Act of Porliament.

/62 The Azimio la Umoja COne Kenya Codlition recommends thaf, in o fime o be
determined. a referendum be held fo amend the Constitution with a view to
adopling @ mixed system of govemance that it proposed.

The Office of the Prime Cabinet Secrefary

763 The Government through Executive Order No. | of 2023 created the Office of
the Prime Cabinet Secretary to assist thie President and the Deputy President
in the co-ordinafion and supervision of Government Ministies and State
Deparfments. The Office further co-ordinates the MNafional Government
legistative agenda across all ministries and state depariments in consultation
with and for fransmission to the Party/Codlifion Leaders in Parliament.

764 The Committee agreed on the need to establish and entrench the office of
Prime Cabinet Secretary/Prime Minister in the Constitution.

/63 Following call for memoranda, the Committee received submissions from the

public as summarized below:
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summary of Submissions by the Public

766 The following proposals were made with regard fo fhe establishment of the
office of the Prime Cabinet Secrefary—

(i) ‘rhre office be entrenched in the Constitution or established fhrough an
Act of Pariament;

(i) Establish the office of one or fwo deputies.

liii) Establish the office of a Prime Cabinet Secretary [head of government
and Cabinet] nominated by Parioment based on rcjority
representation in the Malional Assembly or by O Coedilition with the
micjerity.

(iv] The President, Deputy President, Prime Cabinet Secretary and deputy
should dall run oh the same ficket and be announced beforehand.

(v) The Prime CS fo be the fourth in seniorty after President, Deputy
Prasident and Speaker, Naofional Assembly and with  supenvisory
authority.

{vi] The office should be a non-partisan office filed through a competitive
process by the Public Service Compmission.

{vii) The office holder should be ap pointed from o marginalized community
ar special interest group and ensure compliance with the two-thirds
principle.

[viij Create office of the Prime Cabinet Secretary and fwo Deputy Prime
Cabinet $ecretary's as proposad in the BBL

(%) Those who opposed the establishment of the office stated various
reasons including it is within the prerogative of the President fo delegate
execulive roles; creafion of the office will change the sirdcture of
governance: functions of the office could be performed by the Deputy
Prasident or a Cabinet Secrefary; there should instead be a chair
coordinator of Natianal and County Governments Committea.
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747 During stakeholder engogements, the foliowing was submitted fo ihe
Committes:

748 COTU (K) supported the establishment and entrenchment of the office oo
Prime Cobinet Secretary in the Constfitution for effective service delivery and
govemance.

749 Professor  Githu Muigal, Attomey Generol Emerntus, supported the
ectabiishment and entrenchiment of the Prime Cabinet Secretary as o way of
arganising the Cabinet.

770 ICPAK submitfed that the Office of the Prime Cabinet Secrefary con be
enfrenched as part of the Cabinet posifions envisaged under Arficle 152 {1}
{d] of the Constitution (not fewer than 14 and not morg than 22 cobinet
secretaries) that the President has leeway to appeint. ICPAK proposed that
the prime cabinet secretary may be mandated fo appear before Pariicment
to explain Govermnments' policy posifians,

771 The Sabaot Community proposed fhe following reles for the office:
coordinator  for govemment operations, crisis management,  policy
implementation, inferagency coordinafion, advisary role, accountability and
infernational relations.

772 KEWOPA supported the establishment of the Office of the Prime Cabinet
Secrefary. However, they proposed that enabling legisiation must provide for
its roles and functions to avoid conflicts with the office of the Deputy President,
They further suggested that the creation of the offices should take into
consideration the two-thirds gender principle.

7743 The Centre for Multiparty Democracy Kenya recommended that the Prime
Cabinet Secrelary should head the govemment business and be accountable
fo parioment. The office once established would foster greater inclusivity and
cooperation amoeng poliical parties thus promaofing national unity and stability

since it will reduce the winner-tokes-all nature of presidential contest. Further,
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fhey noted that the creation of the office would be useful fo create two
Deputies Prime Cabinet Secrefaries for purposes of inclusion.

774 The KNCCI submitted thot the creafion of the Office would expand
representafion at notional level to different athnic groups and enhance
nationalism and cohesion.

775 Mkenya Daima cbserved that the President hod elected o structure his
Cabinet with the position of a Prime Cabinef Secretary. They opined that this
should not be permanent ond/ or constitutionaily required. They propo sed that
the President of the day should remain mandafed to delegate execulive roles
as he/fshie pleases.

774 The International Commission of Jurists (ICJ) stated that the Consfitution of
Kenya does not envision the position of Prime Cabinet Secretary. They stated
that if such an office was fo exist beyond an executive order, the same musi
be well established within the Constitution.

777 The Law Society of Kenya (LSK) opposed the establishment of the office of
Prime E-.-:abine’r Secretary for the same reasons as that of the leader of official
opposition. The LSK President referred to the decision rendered by the courts
an the Chief Adrministrative Secretaries' [CASs) case. The LSK pointed out that
when enacfing the Constitufion Kenyons were keen on having @ lean
govemnrment, hence the creation of a maximum of 22 cabinet secretfaries,
Additionally, they stated that creation of the office would bring out the
guestion of what functions it wil be assigned, does it meet the constifutional
threshald in terms of the vorious court decisions on the issue, among other
issues. The Society avemed that establishment of the office would be an
expenment that could creafe more divisions in the country,

778 Dr. Wilfred Mutubwa, an advocate of the High Court of Kenyo and a scholar,
submitted that Arficle 152 of the Constitution explicitly cutlines the compasifion
of the Cabinet, It includes the President, Deputy President, and a specific

range of Cabinet Secretories, which is "not fewer than fourteen and not more
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than twenty-twao Cabinet Secretaries. He pointed out that the appointrment of
the office of the Prime Cabinet Secretary fell well within this constitutional lirmit
which underscored the legality of this office,

779 He was of the opinion that the title "prime” did not grant any special
consideration to the cabinet secretary appointed. He noted that Kenya was
a pure presidential system with the President as both the head of state and
gevermment and changing the same required o constitutional amendment.
The role and responsibilities of the Prime Cabinet Secretary did not fransform
the position info that of a Prime Cabinet Secretary, as the Prime Cabinet
Secretary’s role primarily involved coordinating govemment functions. He
noted that the Office of iht:—;- Prime Cabinet Secretary in Kenya con serve as o
valuable mechanism for enhancing coordination, efficiency, and
effeciivenass in government opearations.

780 As to whether there wos a need to entrench the office in the consiitufion or
rather establish an Act of Pardioment, Dr. Mutubwa submitted that the office
was credted by an executive order which was a relatively weak form of faw,
and thus could be easily abolished by a future president. In order o give the
office more permanence and stability, it should be included either in the
constitution or a law enacted to govern and protect the office.

781 He stated that enfrenching the office in the constitution would give it more
permanence and stability, and therefore it would be very difficult for o future
president to abuolish the office without o constitutional amendment. This would
help to ensure that the office was not.ysed for political purposes and protect
it from arbitrary changes. However, the disadvantage of entrenching the
office consfitutionally is that it would become mare difficult to amend the
Consfitution than to pdss an act of Pariament which implies that it would be
mare difficult to make changes to the office when necessary and to hold the
office holder accountable,
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782 He further stated that the main odvenioge of establishing an Act of
Parliament is that it would be easier to amend than the Consfitution. This
means that it would be easier io maoke changes to the office of the Prime
Cabinet Secretary if necessary. Addifienally, establishing fhe office by an Act
of Parliament would make it easier to hold the office-holder accountable, as
the Act of Pariament could be repedled or omended more easily than fhe
Constifution. The disadvantage however is that it would not give the office the
same level of permanence and stability as enfrenching it in the Consfitution,
and thus can be easily repecied.

781 To enhance checks and balances of the office, Dr. Mutubwa proposed that
the office should not be so powerful that it overshadows the office of the
president, but it should also have enough power fo be effective. One way to
achieve this balance would be fo give the Prime Cabinet Secretary the power
to advise the president on policy matfers. but not the power 1o veto
presidenfial decisions. The Prime Caobinet Secretary should also be
aceountable to Porliament, which could held the officeholder to account for
any wrongdeing. The office holder should also have security of tenure. This can
be accomplished through giving the president the power to dismiss fhe Prime
Cabinet Secretary with the approval of Parlioment.

784 Other factors such as duties of the office bearer in relafion to other branches
of the governmenti, relation with the president, responsibiliies and powers of
the office should also be carefully crafted.

785 The National Council of Churches of Kenya (NCCK) observed that there was
upﬂo'mired a holder of the office, yet the position did not exist in the
Constitution. Thus, the proposed establishment of the office was a move fo
legalize whaot already existed. They recommended that Kenyans should be
allowed to have o discourse on the proposed position fo determine ifs scope,
mandate ond sustainability.
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786 The Kenya Conference of Catholic Bishops (KCCB) observed that the fifle and
the position of Prime Cabinet Secretary were confusing. It was their considered
opinion that the posifien was not necessary, and that Article 152 of the
Constitution should be cbserved.

/87 The Azimio la Umoja One Kenya Coalition was of the view that the position as
it stood was not constitutional and therefore not recognized. They stated that
the President had no power fo create a cabinet other than the one provided
for in the Constitution of Kenya, thus creating the pasition of Prime Cabinet
secretary would require omendment to Articles 130, 132, 152 and 153 among
others for the office 1o be tenable,

788 The Kenya MNational Commission on Human Rights (KNCHR) nc‘.:’re::j that the
proposal to establish the office needed to be subjected to a referendum fo
be properly enfrenched in the Constfitution. The Commission therefore
proposed that any envisaged changes must strictly follow the Constitutional
path; must involve eloborate and effective public parficipation and have
financial evaluation to assurg Kenyans that the amendment would not have
a negative economic impact on the cost of living and the economy.,

787 KNCHR proposaed that any conshitufional ogmendment should stive to
maintain a certain character or basic sfructure of the 2010 Constitution.

Committee Observations
720 The Cormmittee cbserved that—

[a) Article 152 of the Constitution outlines the compasition of the Cabinet
which shall not be fewer than fourteen and not mare than twenty-two
Cabinet Secretaries. The office of the Prime Cabinet Secretary s one
such office established pursuant to this provision,

(o) The Office of the Prime Cabinet Sé{:r«atmw was established vide
Executive Order No. 1 of 2023. The functions of the Office are to assist
the President and the Deputy President in the coordinotion and
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supervision of Government Ministries and S$tate Departments; oversee
thie implementation of National Government policies, programmes
and projects; coordinate nafional government legislative agenda
across all ministdes for transmission to Parlioment and supernvise
technical monitoring and evaluation of government policies, programs
and projects among other duties.

(c} The establishment and entrenchment of the Office will promaote
inclusivity and diversity in leadership in accordance with Article 10 (2}
(b) of the Conslitution.

id] As the deliberations on ihe esfablishment of the office of the Prime
Cabinet Secretary progressed., the Committee noted that it would be
more cppropriate to establish the same as the office of the Prime
Minia‘rar.

Commiliee Recommendations
791 The Committee recommends that —

[a) The Conslitution be amended to establish the office of the Prime
sinister. The Prime Minister shall be nominated and, with the approval
of the Nafional Assembly, appeinted by the Prasident.

() The Prime Minister shall —

li| assist the President and the Depuly President in the coordination,
supervision,  implementotion  and supervision of national
government policies, programmes and projects ocross dll
government ministries and state departments;

i} coordinate the nafional govemment's legislative agenda across all
ministries and state departments; and

(iii) perform any other function as may he directed by the Fresident.

799 The Azimio la Umaja One Kenya Coadlition recommends that, in a time to be
determined, a referendum be held to amend the Constitution with a view 1o
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adepting a hybrid/ parliamentary system that includes the establishment of
the Office of Prime Minister in the Nafional Assembly.

Report -af the Malional Didlogue Committes (Manco)- Movemioer 2053 24()



O e E-h oAy R L L T v e A A e e N SN ) B b Mo R Oy LMY B e e
R e e bl e AR e e Sy T e i T P e s | D D G R e

CHAPTER SEVEN: ISSUES THAT AROSE FROM PUBLIC PARTICIPATION

793 This chapter sefs out proposals from the public that fall outside the Framed

lssues. The detailed memaoranda are confained in Volume Il of this Repaort.
Issues related to the Judiciary

794 Amend the Caonstitution ond relevant laws to make Ihe Environment and
Land Court [ELC) and the Employment and Labour Relations Court (ELRC) part
of the High Court.

795 Amend Arficle 168 [1) of the Constitution fo allow the Judicial Service
Commission to respond to miner infractions that may not reguire o
recommendation for the astablishment of a fribunal.

104 Earmalise the procedure for disciplining Judges througn an amendment to
the Judicial Service Act. '

797 The existing office of the Judiciary Ombudsman shouid be restructured or
entrenched in the Judicial Service Act.

798 Increase the minimum experience required of a Judge of the Supreme Court
from fifteen (15) years fo twenty (20} years.

799 Increase the minimum expenence required of a Judge of the Court of Appeal
fromm ten (10) years to fitteen (15) years.

a00 Amend the Consfitution and relevant stafufes to orovide for specific duties of
the Deputy Chief Justice.

a01 Amend the Constitution or relevant stotutes fo orovide clarity on who chairs
the Judicial Service Commission meetings durng a vacancy in the office of
the Chief Justice.

807 Increase the number of Supreme Court Judges from seven i7) to eleven (11).

803 Include retired Judges as memoers of fhe Judicial Service Comrmission.

804 Amend Arficle 173 of the Constitution to allow the Supreme Court to have its
budget.
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805 The Judiciary Fund should be at least 3.5% of the annual naficnal budget and
enfrenched in the Constitulion,

80é Amend the Constitution and Judiciary Fund Act to moke the Judicial Service
Commission one of the beneficiaries of the Judicial Fund, with Judicial Service
Commission being entitled fo some percentage of the amount paid to the
Judiciary Fund.

807 The Chief Registrar of the Judiciary [{CRJ) should be responsible for managing
the funds from the Judiciary Fund without seeking further approval from the
Confroller of Budget,

808 Delink the office of the Chief Registrar of the Judiciary from the office of the
Secretary of the Judicial Service Commission. The Secretcry should be
appointed by the Judicial Service Commission and serve as its CEO and

Accounting officer,
Commiftee recommendations
B2 The Committee recommends thot—

{a) The Conshitution be amended to provide that the Envircnment and
Land Court [ELC) and the Employment and Labour Relations Court
(ELRC) shaoll be part of the High Coiurt,

(b) The High Court shall establish divisions to handle employment and
labour relations matters.

(c) The JSC submits o legistafive proposal to Pardiament for consideration
on the procedure for disciplining Judges.

[d) The Kenyo Low Reform Commission review the Consfitution and
relevant statutes and propose amendments for consideration by

Farlicment.
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Devolufion Related matters

810 The Mational Treasury should be established as an independent institution
separate from the Ministry of Finance to serve baoih levels of government
effectively.

811 The approval of withdrawals from the County Revenue Fund by the Controller
of Budget (CoB) should be at the county or regional CoB offices/level and not
the naticnal office/flevel.

a12 The Commitlee recommends that the Coniroller of Budget shall consider
decentralising its funclions to the counties.

813 Anchor fhe Nafional and County Govemment Co-ordinating Summit in the
Constitution.

414 Anchor the Council of County Governors Secretariat in the Constitution and
secure ifs financing.

815 Amend Arficle 240 of the Constifution fo provide for the representation of
county govemments, through one of the govemors, in the National Security
Council.

816 The national governmeni should release funds o counties to support the
county policing authorities, which are crifical structures in the counties on
matiers of secunty.

217 Laws allowing counties to bormow and raise external debt should be reviewed,

818 50% of the previous year's audited budgets should be gllocated to devolved
functions.

819 County Execulive Committee members should be required to appeaor and

answer guestions on the floor of the county assemblies.
Committee recommendations
820 The Committee recommends thaf—

{a) The Coniroller of Budget sholl digitize requisitions and approval of
withdrawals from the County Revenue Fund to improve efficiency.
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(b} Parioment shall enact legisiation to entrench the Council of Governors
Secretariat in law,
(c) County Assemblies may consider having County Executive Committee

members answer queslions on the floor of the counfy assembilies.
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CHAPTER EIGHT: LIST OF COMMITTEE RECOMMENDATIONS
Electoral Justice and Related matters
Restructuring and reconsfitution of the |EBC
821 The Commitiee recommends that—

(c) The First Schedule to the Independent Hectoral and Boundarias
Commission Act, 2011 be amended to establish a selection Panel
consisting of the following persons —

[l fwo persons nominated by the Parliamentary Service Commission,
representing the wajority party or coalition of parties and minorty
party or codliion of parties;

(i) three persons nominated by the Political Parties Licison Comimittee
of whorm —

(1] one shall be from a party other than o parliamentary parfy or
coalition of parties:

(2] one shall be from a parliamentary party of coalition of parties
forming national government; and

(3} one shall be from a pariomentary party or coglifion of parfies
not forming nafional government.

(i) one person nominated by the Law Society of Kenya;
(i) one person nominated by the Insfitute of Cerfified Public
Accountants of Kenya; and

[v] two persons nominated by the Infer-refigious Council of Kenya.

(b} The Independent Electoral and Boundaries Commission Act, 2011 be
armended o provide thot the respeciive nominafing bodies shall select
the nominees for dppaintment through a competitive and fransparent
process and ensure that no more than two-thirds of the nominees are
of the same gender.
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(c) The independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that in nominating, the persons to the Selection
Fanel ihe respective nominafing badies shall ensure that no more than
two-thirds of the nominees are of the same gender.

{d] The Independent Electfaral and Boundaries Cammission Act, 2011 be
amended 1o provide that the Selection Panel shall within ninety days
of appointment finalize the recruitment and forward the names of
nominees to the President. The tenure of the selection panel may be
extended by a resclufion of Parliament.

(e) Section 6 of the Independent Electoral and Bouridaries Commission
Act, 2011 be gmended to include expariamﬁa in information ard
communication technology and occounting os professional
qualifications for appointment as g member of the IERC.

(f} The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that the secretary of the IEBC shall hold office for
a term of three years and may be eligible for re-oppointment for one
further term of three years.

(@) The |EBC shall after every general election review its operations and
make the necessary changes required fo makes ifs operafions more
efficient, effective, fransparent ond cccountabis.

{h) The IEBC shall within three months of its reconstitution develop intermal
guideiines delineating the administrative and policy responsitilifies of
the Chairperson and Commissioners and institufional guidelines on
administrative and policy functions.

(i} Article 138 of the Constitution be amended to provide for the role of the
commissioners of fhe Independent Electoral and Boundaries
Commission to verify the count of the presidential election results
before declaration of results by the Chairpersan of the Independent
Electoral and Boundaries Commission.
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i Amend the Hections Act, 2011 to provide for processing and
declaratfion of results.

(k] In order fo foster national cohesion, reconciliation and hasten healing
over the 2022 presidential elections dispute. notwithstanding the
veracity of the various claims made by Ms. Cherera, Mr. Nyang'aya,
Ms. Masit and Mr. Wanderi, their maotter should be refered to H.E. the
President Wiliam Rulo and Ri. Hon, Raila Odinga for an amicable
setflement, preferably out of Court.

Boundaries delimitation
872 The Committee recommends fhat—

{a) Article 89 of the Constitution be amended fo provide that where for
any reason the review of the names and boundaries of consfifuencies
by the independent Blectoral and Boundaries Commission is not
completed within the time stipulated under Arficle 89(2) or where there
are jusfificble reasens for the extension of the period for review,
Parliament may extend the period provided for under Article 89(2) of
the Constitution by a resolution passed by the National Assembly, with
the support of a mojority of all the Members of the Assembly. ond the
senate, with the support of a majerity of all the county delegations.

Ib} The procedure for delimitation of the boundaries be provided forin the
Independent Bectoral and Boundaries Commission Act, 2011.

(¢} Pariament shall within six months of the adopfion of this report enact
the County Bounderies Bill, 2023 to provide o legistofive framework for
raviEw of the County boundaries as provided for under Article 188 of
the Constitution.

() The IEBC to underfake boundaries delimitation of constituencies and
wards as provided for under Arficle 87 of the Constitution.
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{e) The National Cohesion and Integration Commission investigates the
claims of perceived marginalisafion and discrimination by Sabaot
Community living in Bungoma and Trans Nzoia Counties; residents of
Wajir Scuth Constituency, Tiaty Constituency and Teso, Kuria and Suba
Communiiies, with the objective of ascertaining the claims ond extent
of the marginalisation and discrimingtion and moke proposals for
promoting inclusivity and peaceful coexistence amongst different

communities.
Audit of the 2022 presidential election
823 The Committee recemmends that—
(o) With respect to evaluation of the 2022 electoral process —

(i) Within twenty-one days of the adoption of this report by Parioment,
the leadership of the majority and minority coalitions shall appoint a
panel fo evaluate the 2022 electoral process.

(i} The Panel shall consist of six experts. The majorty and minority parfies
or codlifion of parties shall each nominate three experts,

(i) The Panel shall jointly appoint a reputable fim or o consortium of
firms fo undertake the evaluation, If there is ne agreement on the
joint appointment of a firm, ecch side of the panel shall appoint a
reputable firm tfo underfake the evaluation. The two firms shall
coordinate the evaluation process.

(iv] After the conduct of the evaluafion process, the Panel shal
harmeonize the findings of the two firms and submit the harmoenized
report to Pardiament,

(b} With respect to evaluation of the electoral process under Aricle B8(4)
(h) after a general election, the Elecfions Act, 2011 be amended fo

provide for the scope of the evaiuaticn, financing, and reporting.
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Related Maftters
Electoral Legal Reforms
824 The Committee recommends that—

(o) BElectoral lows should be enacted of least eighteen months to a

general elaction.

{b) Pariament amends the Elections Act, 2011 and fhe Independent
Election ond Boundaries Commission Act 2011 to repeal the various
provisions of the Acts that were declared unconstitutional by the court.

Time for Resolution of Presidential Election Petitions

825 The Commiittes recommends that Arficle 140 {2) of the Consfitution be
amended to increase the timelines within which the Supreme Court shall hear
and determine a petifion challenging the validity of presidential election from
fourteen [14) days fo twenty-one (21) days.

Funding of the IEBC

826 The Committee recommends that Parioment shall ensure that the |EBC is
adequately funded to petform its functions with respect to the holding of
general elections as well as other functfions related fo the confinuous

management of the electoral process under Arficle 88 {4].
Helding Elections on Different Dates

827 The Committee recommends that the [EBC conducts a comprehensive
review of the past three general elections with a view to recommending fo

Parliament the viability of staggering the elections.
Security of Election Officials and Related Challenges

828 The Committee recommends that the security of glection officials should be
guaranteed before, during and after elections.
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Voler Regisfrafion and Maintenance of the Voters Register
829 The Committee recommends that —

(a) The [EBC shall within six months upon reconstifution undertoke a
comprehensive audit of voters register and publicise the resulls as per
.

(b} The Elections Act, 2011 be amended to align the terminclogy in the
Act and the provisions of Arficle 88{4] (f} of the Constitution in relatfion

to the responsibility of IEBC to register candidates for election.
Campaign Financing

830 The Committee recommends that the IEBC shall within one year of ifs
reconstitufion submit fo Pardioment the Hecfion Compaign Financing
Regulations.

Outstanding Constitutional Matters

Article 43 of the Consfitution, the Cost of Living and related issues
831 Azimio la Umoja One Kenya Coadiition strongly recommends—

{a) Reduction of VAT on pefroleum products by 50% from the current 16%
to 8%,
{b) The scrapping of the Affordable Housing Levy.

832The Kenyo Kwanza Allonce strongly disaogrees with  Azimio's
recommendations on reducfion of VAT on pefroleurn products by 50% from
the current 16% and the scrapping of the Affordable Housing Levy, cifing the
advice from the Cabinet Secretary of the National Treasury and the current
state of economy.

833 Having noted the recommendations of the Azimio la Umojo One Kenyd

Codlition and the Kenya Kwanza Alliance, the Committee recommends that
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(o) The Nafional and County Governments shall rofionalize  their
expenditure for the next three years fo allow the economy fo recover

ais follows—

[i| The Nafional Executive, Pariament, Judiciary, County Executives,
County Assemblies, Constitutional Commissions and Independent
Offices should reduce their fravel budget by fifty percent (50%].

lii} SRC to review the Daily Subsistence Allowances (per diem) for State
and Public officers with a view fo reducing by thirty- percent (30%).

{iii] All State and Public officers fo travel in economy class for flights of
not more than four (4) hours.

[iv] Fully implement the govemment circulaor [Reference No.
OP/CAB.304/018 dated June 29, 2023} con the size of government
delegations. ,

(vl Reduce allocations to hospitality and office general supplies by fifty
percent (50%].

(k) Parliament shall fast frock consideration and enactment of legislation
relafing fo the war on conuption and enhancing infegrity among
public officers.

[c) Pariament shall amend Article 203 (2) to provide that, for every
financial year, the equitable share of the revenue raised nationally thot
is allocated to county governments shall not be less than twenty
percent of all revenue collected by the national government.

(d) The National and County Governments shall adopt the Zero-Based
Budgefing approach to enhonce accountability, rapidly reduce
wastage of public funds and address the challenge of incremental
budgeting.

(e) The Advisory Committee on the Power of Mercy shall advice the
President on interventions that will faciitote decongestion of prisons as

a criminal justice reform issue as well as a cost cutting measure. In
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addition, Parliameant shall review criminal justice laws and enact
legislation to provide for non- custodial sentences including community
service and probation where appropriate.

(fl The Pending Bills Verification Committee shall fastfrack review of
pending bills and facilitate the settlement of genuing bills,

(g) The Ministry of Interior & Nafional Administration shall operationalize the
Public Benefit Organisations Act, 2013 within ninety days of adoption of
this Report with a view fo enabling Civil Society Organisations (CSOs)
to mohbilise resources fo cater for social programmes within the
cammunity.

{h) fhe Maticnal Govemment shall review and develop national policies
relevant fo enhancement of agrhculiural production and
manufacturing capacity to reduce ovemreliance on imports that has
drained the foreign exchange reserves.

fi) The Ministry of Labour and Social Protection shall —

(I] expand the scope of the Social Protection Fund 1o include all
legitimate beneficiaries such o3 indigents, persons with severe
disabilities and clder persons;

(i) in consultation with the Nation Council far Persons with Disabilities
cellect and collate up to date data on persons living with disabilities:

(iii) odopt the use of fechnology to ensure that recipients of monies
from the Social Protection Fund are legitimate beneficiaries; and

(iv}) in consultation and concurence with the National Treasury, review
upwards the allocafion to all beneficiaries under the Older Persons
Cash Transfer (OPCT) programme. The National Treasury to consider
redliocating the savings mads from the reduced government
expenditure on Daily Subsistence Aliowance for stalfe and public
officers by 30% towards an increase of allocations under the OPCT.
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(il The Natiohal and County Govemnments shall provide food to schools
and invest in boarding schoals in arid and serni-arid regions to enhance
student retenfion and promote education.

{k) The MNational and County Governments shall freeze establishment of
-new State Corporations.

{l] The National Government shall within three months of the adeption of
this report uridertake audit of the operational and financial efficiency,
viability and sustainability of State-Owned Enferprises.

{m) The Ministry of Energy and Pefroleum in licison with the National
Treqzury shall reduce the Road Maintenance Levy and the Anf-
adulferation Levy ds tabulated below—

Cost em Current Levy Reduction New Levy
(KShs/litre) (KShs/litre) (KShs/litre)
Road 18.00 = 13.00

Mdintenance Levy

Anti-adulieration  18.00 3 15.00
Lewvy

(n) The National Govermment shall finalize transfer of all devolved
functions specified under the Fourfth Schedule fo the Constitution and
provide for concomitant resources fo the County governments within
six. months of the adoption of this report. These include funciions
relating towater, agriculture health, roads, tourism and wildlife that are
still being undertaken by the nofional government. |n cddifion,
Legislations that impede deveolution should be reviewead,

o} Pariament shall enact legislation to establish the NMational Economic
and Social Council (currently established vide Executive Order No. 2 of

2023} ds a multisector consultative body and in 5o doing consider,
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whether fo merge the functions of the Council with those of the Vision
2030 secretariat. This process will be undertaken within the context of
the review of SAGAs and 50Cs with a view to ensuring the objectives
of the Council to transcend different adminisfrations.

ip) The National Government, in  consultation with the county
governmeants shall finalize classification of all reads with a view to align
the attendant budget to the respective governments.

(q) The constituting Acts of Regional Development Authorities (RDAs) shall
be amended to provide for the representation of county governmenis
in the Boards of RDAs aperating in the Counties.

(r] County governments shall strictly ad her-e to the provision of section 107
{2} {b)} of the Public FAinance Management Act, 2012 which requires
that over the medium ferm a minimum of thirty percent of the county
government's budget shaoll be dllocated to the development
expenditfure; and paragraph 25 (1) [B) of the Public Finance
Management Act [county govemment) Regulations, 2015 which
recjuires that the wages and benefifs for public officers should not
exceed 35% of the county government's tolal revenue.

{(5) The National Government shall develop a Policy on productivity,
wedlth creafion and shared prosperity to foster and ensure o
conducive policy environment for industial develcpment and
produciivity through incentives for building and promoting local
manufacturing, reduction in the cost of _energy, improved
infrastructure, ease of deing business including simple, clear, fair, and
user friendly tax system, among ofhers.

(1} The Nafional Treasury shall by February 2024 undertake and complete
a comprehensive review of the nationdl tax policy and faxation regime
with the objecfive of evaluating all tox instruments, enhancing fax

revenue, expanding the tax base, lowenng tax burden on Kenyans,

Report of the Mational Dinlegue Commiftes [Mapot)- Novermnber 2023 254



e

L ] e e e T i e e e e e L e E T R e L T b Aoty et 2.8

improving revenue collection, with o view fo moke Kenya a
competifive investmeni destination.

[u) Parliament shall fasi-track the passage of the Economic and Social
Rights Bill, Senate Bills No. 7 of 2023 for the purpose of enabling citizens
to access socio-economic rights guaranieed under Arficle 43 of the
Consfitution.

[v) The Natfienal and County Governments shall invest in modem water
harvesting technologies 1o enhance imgation agriculture to mitigate

against effects of climate change on rain fed agriculture.
Implementation of the “fwo-thirds gender rule”
834 The Committee recommends that-

(a) The Multi-Sectoral Werking Group on the Redlisation of the Twao-Thirds
Gender Principle under the Ministry of Public Service, Gender and
Affirmatiive Action to finalize its work, and recommend a framework of
implementation of two-thirds gender principle and subbmit its report to
Parliament far consideration.

{b) The Working group considers the following two proposals as they
engage with stakeholders on the matter.

Oplion 1
Adopt the principle under Arficle 177 as follows —

o] on the baosis of proportional representation by use of
party lists as provided for under Arficle 90:

(blecomprise candidates wha stood for election with
precedence being given to candidates who received
the greatest number of votes.

Option 2

Double the number of women seafs from the counties to
the National Assembly from forfy-seven [(47]) to ninefy-
four [94) while refaining the 290 elected from the
constituencies and the twelve (12) nominate from the
party iists. Use the top-up list to address any shortoge in
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the number of women in the Mational Assembly that
may cnise by applicafion of the formula.

Governance issuves: National unity/inclusivity in public appoiniments
835 The Committee recommends that —

(a) The Kenya Mational Human Rights and Equality Commission to be
established following the merger of KNCHR, NGEC and NCIC should
deal with the issue of inclusivity, equality, efhnic diversity and nafional
cohesion,

(b} While undertaking its oversight mandate through vefting of state and
public appeointments. Parlioment shall ensure compliance with the
constifutional requirements provided for under Articles 10 and 232 of

the Constitution including ethnic diversity and inclusiveness.
Related Matters
Impeachment of Governors

834 The Committee recommends thot Parliament shall fast frack enactment of o

legislation to give a comprehensive guide to the impeachment process.
Refirement Benefits for the Auditor General

B37 The Coammittee recommends that Parioment amends the Refirement Benelils
(Deputy President and Designated State Officers) Act, 2015 o include retired
Auditor Generals among the persons entitled 1o the benefifs conferred by the
Act.

Adequate checks and balances
838 The Committee recommends that—

{a) The Constfitution be amended to ensure compliance with court orders
by state and public officers by providing that a state or public officer
shall pf{}ﬂl'lpﬂ",-' comply with a court order and where there 5 non-

compliance the court shall impose appropriate sanctions.

report of the Malfonal Diclogue Commiifes (MaDcol- Movermier 2023 258



(b} The Ethics and Anti-Corruption Cornmission Act, 2011 be amended to
review the qualifications and experience required for appointment as
Chairperson of the Commission to enhance the capacity of the
Comrnission to fight comuption.

(c) Pardiament amends the Anti-Corruption and Economic Crimes AcL
2003 to provide that the Chief Registrar of the Judiciary shall maintain
a register of oll persons convicted of conuption, bribery and other
gconomic crimes,

{d} The Stotutory Instruments Act, 2013 be amended fo compel regulation-
making authorities to adhere fo the statutory fimelines within which
they are required to develop and publish statutory instruments and 1o
set out sanclions for non-complionce. Further, where the relevant
authority has failed ta make the required subsidiary legislation or any
statutory instrurnent any person may peliion Parliament with a
proposal or draff of those insfruments.

Related Matters
Balonce of Legislafive Powers of Parliament
B32 The Committee recommends that —

(o) Parlioment should fast trock enactment of legislation to harmonise
bicameral relations between the Houses.

(b] The Canstitution be amended to provide that the ferm of the Senate
shall expire an the seventh year from the date of the last election.

Recognition of Members of Regional Assemblies Parliament

840 The Committee recommends that the Tonstitution be omended to provide
for recognition of representatives in infernational legislative bodies of which
Kenya is a member,
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Fidelity to the law on mulliparty democracy
841 The Committee recommends thal—

(@) The Constitution be amended fo promote multiparfyism and fidelity to
Poliical Parfies by enfrenching procedures for resignation and
deregistration of members of political parties in seeking to ensure party
discipline.

{b) The Constitution be amended to include, in the bosic reguirements of
poliical parties, that every polifical party shall promote discipline within
the party, conduct its affairs in o manner that promotes democracy
and peaceful politics, and adheres to the values and principles of the
Constitution in fhe nomination of persons to appointive or elective
positions including Articles 27, 54, 55, 56, 57 aond 100 of the Constitution.

(c] The Political Parties Act, 2011 be amended to establsh the
Independent Poliical Paorties Regulatory Commission as  an
independent body that shall be respensiole for the registrafion of
poliical parties and their office helders; the management of political
parties' fund; and such other funclions as may be conferred on the
Commission by the Consfitution.

{d] The Conslitution be amended to provide that once a person is
deregistered from a political party that person shall cease holding any
appointive or elective position held by virtue of such membership
including positions as a Mamber of Parliament, a county governor ora
member of g county assembly provided that:

(ijthe procedures for deregistration shall adhere fo the freedom of
exprassion sef out in Article 33; the freedom of association set out in
Article 36; the political rights set out in Arficle 38; the right of fair
administrative action set out in Article 47; and the right to fair hearing
sef out in Arficle 50 of the Constitution; and

li} the appeal mechanisms provided for have been exhausted,
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(e) Article 181 of the Constitufion be amended to include bBeing
dereqgistered from a political party as ane of the grounds for removal
of a county governor.

(f) Articles 103 (1) (e) and 193 (1} (e} of the Constitution be amended 1o
provide that where a member of pariament or o county ossembly
resigns or is deregistered from that porty as determined in cccordance
with the Consfitution, the office of the member shall become vacant,

Related Matter
Electoral Dispufe Resolution (EDR)

842 The Committes recommends that Arficle 88 (4) (e) of the Constitution be
amended to review the framewaork for eleclion dispute resolution by remaoving
the role of setflement of electoral disputes. (including disputes refafing to or
arising from nomingfions) from the Independent Electoral and Boundaries
Commission and conferring the mandate to the Polifical Parties Disputes
Tribunal established under the Polifical Parties Act, 2011.

Enl’rgnching Funds info the Constitution
NGCDF, NGAAF and Senate Oversight Funds
843 The Committee recommends that—
ja) The follewing Funds be enfrenched in the Consfitution—

(i) the National Government Constifuencies Development Fund;
(i) the National Government Affirmative Action Fund; and
[iii} the Senate Oversight Fund.

[b) Parioment shall enact legislation to provide clarity on the purpose of™
the Funds being exclusive national government functions under part
one of the fourth schedule to the Constitution.
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Other Proposed Funds
Ward Develuphenf Fund

844 The Committee recommends the Ward Development Fund be established by
statute In accordance with Article 207(4) (b) of the Constitution.

Establishment and Entrenchment of State Offices
The Office of the Leader of the Official Opposition
845 The Commiffee recommends that the Consfitution be amended to —

(o) establish the office of the Leader of the Oppasition who shall be the

person —

(i} who is the leader of the largest party/coalition of political parties
which gamered the second greotest number of votes in the

immediately preceding presidential election; or

(i) the person desighated to hold thot office in accordance with o

coalition agreement .
{b) To provide for two deputies to the Leader of Qfficial Opposifion,

{c) Further, provide that the remuneration and benefits payable to the
Leader of the Opposition and Deputy Leaders of the Opposition shall
be o charge on the Consolidated Fund.

{d) Additionally, provide that Pariament shall enact legislation to give

further effect to amendmenis to the Constitution.

844 The Committee further recommends that Padiament does enact legisiation

to provide for —
{a)the funciions of the Leader of Oppaosition which shall be fo —

(i} represent the inferests of the Opposition;
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(i) provide an alternative peolicy agenda and censtructive criticism of

governmeant policies;

(iii) promote transparency. accountability and good govemance in
public affairs;

(iv) foster cooperation and conshructive engagement between the

govemment and opposition in the pursuit of national interests;

(v) participate in state ceremonial funclions and  international

pariamentary events on behalf of the Opposition; and

[vi) promote public awareness and understonding of the role of

opposition in a democratic state.

(b} Further, the legisiation does provide for the procedure for appointment,
swearing in and removal of the Leader of the Opposition and Deputy
Leaders of Opposition and for facilifation of the Office of the Leader of
the Opposition including through access to necessary facilifiss,
resources and staff required for the effective discharge of the
functions.

e} The Leader of Opposifion shall nominate core cadre of staff of the
Office of the Leader of Opposition for recruitment by the Public Service
Commission.

{d) Operations and administration of the office shall be prescribed in an
Act of Parliament.

847 The Arimio la Umoja One Kenya Coalition recommends that, in a fime to be
determined, a referendum be held fo armend the Constitution with a view fo
adopfing o hybrid/ pariomentary systern that includes the establishment of
the Office of Prime Minister in the National Assembly.

The office of the Prime Cabinet Secretary

848 The Committee recommends that —
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[a) The Conslitution be amended to establish the office of the Prime
Minister. The Prime Minister shall be nominafed and, with the approval
of the National Assembly, appointed by the President.

(b) The Prirmne Minister shall —

(i) assist the President and the Deputy President in the coordination,
supervision, implementafion and supervision of natfional
government policies, progrommes ond projects across  dil
government ministries and state departments;

(i) coordinate the national government’s legislative agenda acrogs all
minisiries and state departiments; and

(i) perform any other funclion as may be directed by the President,

B49 The Azimio la Umojo One Kenya Coaliion recommends that, in a fime to be
determined, a referendum be held to amend the Constitufion with a view to

adopfing o mixed system of governance that it proposed.
Transition and implementation of the Report

850 The Principals should consider re-establishing NADCO or establishing o similar
bipartisan team to aversee the implementation of the report,

Issues That Arose from Public Parficipation
Judiciary
851 The Committee recommends that—

(a) The Constitution be amended to provide that the Environment and
Land Court (ELC) and the Employment ond Lobour Relations Courl
(ELRC) shall be part of the High Court,

{b) The High Court shall establish divisions fo handle employment and
lobour relations mattars,

{c) The J5C submits a legislative proposal to Pariament for consideration

on the procedure for disciplining Judges.
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[d} The Kenya Low Reforrmn Commission review the Consfitution and
relevant statutes and propose amendments for consideration by
Pariament.

Devolution Related matiers
852 The Committee recommends that—

(a) The Confroller of Budget sholl digitize requisiions and approval of
withdrawals from the County Revenue Fund fo improve efficiency.

(b} Pariament shall enact legisiafion o entrench the Council of Governors
Secretariaf in law.

{c) County Assemblies may consider having County Executive Committee
rnembers answer guestions on the tloor of the county assemblies.

Issues to be referred to the Principals
Establishment of a Commission of Inguiry

853 The Committee recommends that the Leadership of the Codlitions consider
astablishing o Commission of inguiry (with defined terms of reference and

reporting timelines) to investigate —

(@) The role played by state and non-state actorsin the violation of human
rights, viclence and police brutality following  couniry-wide
demonstrations on the cost of living.

(b) State caplure,

(e} Article 37 Rights.

(d) Events on 15" August 2022 at the Bomas of Kenya durng the
declaration of the 2022 Presidential election results.

854 Azrimio la Umoja’s posifion is that the right given in Arficle 37 was violated with
impunity as statutory notices to the police were ignored and instead the police
bamicaded citizens within their neighbourhoods and in many instances lobbed
teargas into the slums where children, women, and school going youths not
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only suffered from teargas fumes but also on occasions were brutally
clobbered. In Kisumu's Nyalenda area the police, unprovoked, entered
houses and acted brutally on innocent cifizens as evidenced by the annexin
the Azimio Report to NADCO,

855 The following is the Kenya Kwanza observation on pickefing, Bomas election
chaos and the issue of state capture, The primary concemn of Kenya Kwanzao

on Maandamano is as follows-

{a} In the opinion of Kenya Kwanza, the right fo assembly, demonstration,
picketing and petition in Article 37 of the Kenya Constitulion has led to
d series of unfortunate secondary effects. Negafive “secondary
effects” [economic externalities) justify Parliament limiting the right,
passing legislation to enable for zoning, and ctherwise regulating the
exercise of the right in o way that is in fangem with o democratic and
open society. to combat ifs abuse. One example of a secondary
effect, is that the Ministry of Educatfion had fo close schoaols in some
ports of the country during the Azimio demonstration because of
imminent danger to the children both in their schools, their way to
schools and even in their neighbourhoods.

(b]) It is therefore crifical fo regulote closely the how, when and where of
the demanstrations to assure protection of property and life, This & to
ensure that negalive political competitions are not clothed as the right
to Pickett. Cited in some cases in Kenya high courts were the negative
effects some of fhe unregulated demonsirafions have on more
vulnerable neighbourhoods like Kibera and Mathare where the
demonstrations coused the police o use fedar-gas in these
neighborhoods in an attempt fo guarantee the right fo property and
iife of all the residents. This is not good because the demonstrations
expose these informal neighbourhoods to unprecedented suffering
with women and children exposed to more horm and trouma.
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{c) In no less than a half of the fomous Maandomaono days some parts of
cities and towns were closed for business with disastrous impact to the
couniry's economy. Empirical evidence that fhe Aamio
demaonstrations do, in fact, have a negative effect on the economy
and neighborhoods exists. To the exient thaf rarely can Kenyans
remember any peaceful protest organized by polifical parties that do
not turn out to be an attack on police, looting sprees. harm fo non-
parlicipating Kenyans ond cause of economic furmoil.

{d] Demoenstrations as camed out, have raised serious questions on their
ability to be used as part of apparatus for setflement and resolutions of
political conflict. Kenya Kwanza observes that NADCO is a superior fool
for conflict management, reconstruction and resolution, Diglogue
should be at the epicentre in gapproaching and resolving polifical
condlict and yielding peace and cooperation.

{e) The primary concemn of Kenva Kwonza i that it & important to
invesfigate a seres of unforfunate fransactions and events of the state
capture. State capture is o form of invisicle viclence perpefrated on
Kenyans by perverfing and extorting governance and public
institutions as supported by some distinet private institutions as a

network for personal gain,
854 The following are the Key Elements to Invesligate —

() the dllocotion and diskibution of state power and resources, directed
nof for the public good but for private and corupt advantage;

(b} a network of persons outside and inside government acting illegally
and unethically in furthéfance of stafe capilure;

{c) improper influence over appointments and remaovals;

(d) the manipulation of the rules and procedures of deciion-making in

govermnment in order to facilitate comupt advantage;
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(&) adeliberate effort to undermine or render ineffectual oversight bodies
and to exploit regulatory weaoknesses so as fo avoid accountability for
wrongdoing;

(fl @ deliberate effort to subvert and weaken law enforcement ond
intelligence agencies at the commanding levels so as to shieid and
sustain illicit activities, aveoid accountability and to disempower
opponents;

{g) support acguiescence by powerful actors in the political sphere,
including members of the ruling party;

(h} the assistance of professional service providers in the private sphere,
such advisers, audifors, legal and consulting firms, in masking the
comupt nature of the project and protecting and even supporting flicit
gains, The Commission's reports on specific state enfifies reveal distinci
patterns, Those that were part of a nefwork organising fo Improperly
benefit from state confracts were placed in strategic positions in the
state, while governance rules and shuctures were chonged fo
centralise power in their hands and bypass checks and balances

infended 1o ensure fair process.

857 The various unfortunate events around August 15th in Bomas if net dealt with
will render critical institutions like IEBC to fail Kenyans at crucial junciure.
Therefore Kenya Kwanza considers the series of aottacks by stafe officials and
private individuals on election officials and Kenyans a subject that needs to
be investigated with a goal to bring perpetrators to jusfice.

Consultation prior to appointment of Commissioners

858 The Kenya Kwanza and Azimio Cealifions had different approaches to
appointing o chairperson and members of the IEBC,
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859 The Kenya Kwanza wanted fto retain the current formulation that gives
discretion to the president to appoint the chairperson and members from a

pool of names.

840 Azirmio wanted the power of appointment to be limited to the exact number
of hames idenfified by the panel.

861 in order to build cenfidence in the IEBC, it was felt that a recommendation
be made to the leadership of the two codlifions to cater for o window for

consultations and concurrence before the appointment process,
Recommendation

B&2 Kenya Kwanza and Azimio coalifions shall request the leadership of the two
coalitions to consider the need for consultation and concurence before the
president exercises the power of appointment of the Chairperson and

members of [ERC.
Former Commissioners of the IEEC

853 The Committee recommends that, in order to foster national cohasion,
reconciliation and hasten healing over the 2022 presidential elections dispute,
notwithstanding the veracity of the various claims made by Ms. Cherera, Mr.
Myang'aya, Ms. Masit and Mr. Wanderi, their matter should be referred fo HE.
President, Williom Ruto and Rt. Hon. Railla Odinga for an amicable setilement,

preferably out of Court.
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THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT (SECOND SESSION)

RESOLUTION: ESTABLISHMENT OF THE NATIONAL
DIALOGUE COMMITTEE

e

AWARE THAT Article 1(1) of the Constirution provides that all sovereign power
belongs to the people of Kenya and shall be exercised only in accordance with the
Constitution,

FURTHER AWARE that Article 1(2) of the Constitution provides that the people of
Kenya may exercise their sovereign power either directly or through their
democratically elected representatives;

CONSCIOUS that Article 10 of the Constitution espouses the national values and
principles of governance, which include the rule of law, democracy and participation of
the people;

FURTHER CONSCIOUS that Article 94 of the Constituton provides that Parliament

manifests the diversity of the nation, represents the will of the people, and exercises
their sovereignty;

RECOGNISING that there is a need to embrace consultation, dialogue and consensus
building as a way of resolving issues of concern to the people of Kenya;

COGNIZANT that despite the constitutional and legal reforms on the electoral
processes and the elecroral laws, after every election cycle there has been mistrust of
electoral outcomes, leaving the country divided;

FURTHER COGNIZANT that efforts to enhance constiradonalism, the rule of law and
respect for human rights need to be promoted,

AWARE that there have been previous calls and attempts at building consensus on
issues of concern to the people of Kenya through bi-parfisan engagements in
Parliament;



APPRECIATING the need to establish an inclusive forum for dialogue, consultation and
consensus building in seeking to promote the peace, stability and prosperity of the
COUntry;

ACENOWLEDGING THAT the Majority Party in Parliament and the Minority Party in
Parliament have agreed to embrace dialogue through the establishment of a Natanal
Dialogue Committes to recommend a way forward on issues of concern to the people of
Kenya;

Now, THEREFORE, the Houses of Patliament RESOLVE AS FOLLOWS:-

1. THAT the two Houses of Parhament establish a National! Dialogue Conmitiee
consisting of ten (10) Members to represent the Kenya Kwanza Alliance
(“Kenya Kwanza™), a coalition constituting the Majority Party of the Parliament
of the Republic of Kenya and Azimio La Umecja One Kenya Coalition Party
(“Azimio™), a coalition forming the Minorty Party of the Parliament of the
Republic of Kenya;

2. THAT each Coalition shall appoint five (5) Members to the Nafional Dialogue
Comrribies,

3. THAT the membership of the Na#ional Dialogee Commmittee shall be drawn from
Parliament and outside Parliament;

4. THAT the Nationa! Dialogue Commitzze shall comprise the following Members w
represent Kenya Kwanza:

1} Hon. Kimani Ichungw'ah (Delegation Leader);
2} Gov. Cecily Mbarire (Deputy Delegation Leader),
3} Hon. Sen. Aaron Cherutyot;
4} Hon. Oipar Hassatt Omat; and
5) Hon. Catherine Wambilianga.
5. THAT the National Dialogue Commiitzes shall comprise the following Members two

represent Azimio;

1) H. E. Stephen Kalonzo Musyoka (Delegation Leader);
Z) Hon. Opiyo Wandayi (Deputy Delegation Leader);

3) Hon. Amina Mnyazi;

4) Hon, Engene Wamalwa; and

5) Hon. Sen. Okong'o Mogeni.



6. THAT the mandate of the National Dialogue Committee shall be to facilitate
dialogue and consensus building and recommend appropriatc constitutional,
legal and policy reforms on issues of concern to the people of Kenya, to be
framed by the National Dialopue Commitiee, in line with the Consdmuon and the
laws of the Republic of Kenya and respecting the functional and institutional
integrity of state organs.

THE HOUSES OF PARLIAMENT NOTES:-

7. THAT the Technical Teams tepresenting Kenya Kwanza and Azimio shall
support the National Dialogne Compmittes.

8. THAT the Technical Team representing Kenya Kwanza shall comprise the
following persons:

(1) Dr. Muthomi Thiankoluw;
{(Z) Dr. Linda Musumba;
(3) Dr Duncan Ojwang; and
(4) Nick Biketi.
9, THAT the Technical Team representing Azimic shall comprise the following
PETSOns:

(1) Hon. Jeremiah Kioni;

{2) Prof. Adams Oloo;

{3) Abubakar Zein Abubakar; and
{4) Lynn Ngugi,

10.THAT further the Nationa! Dialogne Comsitter shall be assisted by mwo (2)
Officers desipnated as Communication Secretaries, one (1) of whom shall be
appointed by the Leader of Majority Party and the other by the Leader of

Minority Party.
THE HOUSES OF PARLIAMENT FURTHER RESOLVE;-

11, THAT the National Dialogue Commiitee shall formulare 2nd adopt a Framework
Agreement to guide the bi-partisan talks

12, THAT the National Dialogwe Committee shall report to the Leadership of Kenya
Kwanza and Azimio Coalitons within sixty (60) days and after that, submit its
report to Parliament.



13. THAT in the execution of its mandate, the Nattonal Dialogue Commritiee may invite,
engage with and consider submissions from stakeholders, collate views from the
public and engage experts, professionals and other technical resource persons as

ﬂECESSEL[}".
14. THAT the Nationa! Dialogse Committee shall determine its own rules of procedure.

15. THAT the Speakers and Clerks of both Houses of Parliament shall provide
sccretarat and any other necessary support to facilitate the work of the Natisnal

Drialogue Commrittee.

I certify that this printed impression is a true copy of the Resolution as passed by the
National Assembly on Wednesday 16% August 2023
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Endossed for presentation to the Senate.




REPUEBLIC OF KENYA

... THIRTEENTH PARLIAMENT - (SECOND SESSION} .
THE SENATE
MESSAGES
MESSAGE TO THE NATIONAL ASSEMBLY

No. 018 of 2023

. B e

SUBJECT: ESTABLISHMENT OF THE NATIONAL DIALOGUE COMMITTEE

PURSUANT to the provisions of Standing Order 46 (1) of the Standing
Orders of the Senate, | hereby convey the following Message from the Senate —

WHEREAS, the National Assembly, on Wednesday, 16% August, 2023,
considered and passed a resolution on the Establishment of the National
Dialogue Committee, to facilitate dialogue and consensus building and to
recommend appropriate constitutional, legal and policy reforms on issues of
concern to the people of Kenya.;

AND WHEREAS, tHe National Aszembly, vide Message No. 007 of 2023
dated Thursday, 17% August, 2023, sought for the consideration of the said
Motion by the Senate:

AND WHEREAS, the Senate considered and APPROVED the said Maotion,
on Tuesday, 29% August, 2023 without amendments:

NOW THEREFORE, in accordance with the provisions of Standing Order
46 (1) of the Standing Orders of the Senate, [ hereby convey the said decision of

the Senate.
e W

RET. HON. AMASO KINGI) EGH, MP
SPEAKER OF THE SENATE
30% August, 2023







ANNEX 2:

GAZETTE NOTICE ON
ESTABLISHMENT OF
THE COMMITTEE



Rl



SPECIAL ISSUE

THE KENYA GAZETTE

Published by Aathority of the Repuhlic of Kenya
i Registered us a Mowspapér & ha G.P.00)

—= =—=—3

—

Vol. CXXV —No. 207

NAIROBI, 15th September, 2023

Price Sh. 60

e e —

CiavUTEE MOTICE Mo | 2689
THE COMSTITUTION OF KENTA
PAREIAMENT QF KENY A
EATASLIEHMENT OF THE MATIOHAL DIALDGUE COMMITTEE

T 15 notified foc she infornalicn of the posesel publie that e
Mafienal Asiembly on the | Gth Auguss, 2093 and the Senme an the
Ih August, I3, spproved hic Pelbowing  enotion foro the
esinhlishinzen al ihe Mational Dialogue Comenitice—

AWARE THAT Artcle | (1) ol the Canstitgting poowides tha 2il
suvereign penver helones o e people of Kenia aed shall he exereised
only in acoedanen witl the Consdiuism:

FURTHEIR &WARE dhas Antele | {21 of the Constilvton pravides
that the peopic of Kenya may cicrcise (heir dovereiga power cithar
drezthy o through their dampocratically chicted represcalalives;

CONSTIOUE tha Addicle 10 of the Cemstistion espouses the
wannl values and princigles of govornance, which inclode de rulenf
Eair, demooracy and parizipatian of the peaple;

FURTHER COMNSCIOUS mat Amicie B of the Ceasihiuiban
provides. thar Parliament moamilzets the diversity ol the naes,
repreierts Hve will af the peaple, aind cxercises their soversiangy

RECOGMIZIMG the ihere i3 need jo cndbenes corsufiniaa,
dialogue and eoensus building s @ woy of molviog iseye ol
exiitezrit 1o b peaplc of Kenya:

COGRIZANT Ul despite e sl and legal reforns on
ihe eledioml procsses med e elecioml laws, olier every elecion
cyoic thore Bag besn misirad of eleowrdl usomes. |owiing The
eounley diveded;

FLURTHEER COGMIZANT Ui effoms o eniEncs
canstiutisnaliany, the sube of law ned respece For human: dighls need @

b promoilied:
AWARE that thore have besn previpus calls mnd alempts a

buitding cooscasus on issucs of concem e Ghe people of Kenya
through bi-parfistn sogagements @ Papliansen:

APPRECIATING e need o esteblish an inelugive Yorum Tar
dialcgos. consufiative arl consemeis ballding wi secking 1o promois
he peace . makilEy and prosperity of the comniry:

ACKMNOWLEDGING THAT 13 Mujority Pray io Farfiumenl asd
the Misawrity Party fa Parlianen) hnee agged dn emlvece - dialoguc

thraogh ihe conbliskment of & Matonal Delogus Connsiee i
recommend] 7 way forwanl oa lsmses of concemn ik people of
Kenpia:

Maw, theselare, the Mogsozal Padiament resalve ad lalinvn—

. THAT ihe rwo Hobses of Parliamesd egiablish n Magioual
[ealopue Commiller consisting of ten (100 Members 1o ropeesent he
Konyn Koranga Alleaee Pany {"Eenya. Kwanxa™l. s conlition
cunistitaling (he Majoaity Party of the Paslipment af the Repablic ol
Eenya and Azimfu Lo Umija One Keayn Codliogn Pany [CAgimio®)
a coritian Tarmisg the ddironty Parly al the Parliarenl of Ihc
Remildie of Kenya:

%, THAT cach Coalitin shall appani five 5] Members o il
Malionnl Dialogae Cammiisee:

3. THAT the wembership of the Mool Dhaiogws Conumilies
ghall e drevs [rosn Pariamend andl goigitle Paplinenent:

&, THAT e Materal Désbapue Comnmitree shall comprise the
Following Membert to represent Beeoa Kwanzia

Kimani lghnsgesh (Delepriion Leadork

o, Ceeily Mbarine (Doputy Delegaian Lenler,
Aaron Cheraiyed;

Hazzzm Dhnnr Hassan: aod

Cailerine Wambilanga.

5 THAT ke Maganal Thalogus Commitice shall epmprize the
Falbewing Members fo reprewent Atimio:

Riteplaen Kalosio Maiveka {Decgedion Leader):
Dty Warﬂ.lll;-'i {Remny Delegation Leader]:
Araima Mayeai,

Eapone Wamalwa: snd

Son, Ukesg'a Mageal.

& THAT the mepdeic al the Mational Dialogne Commitfes. shall
be in Facilivae diafopnc el consensus bulldipg wud recomnsznd
spproprinle constiutional, jegal aed poiiey refomns oo lsser af
cangarn i Tk peosds of Kenya, ea be [ranved by the Mationnl Dialogue
Coamilsee, 10 dime with the Copstitution and the Inws of he Repibliee
of Henya and respeeting e Tuietional and instiutionsl |stepiny ol
stale negans
The Houses of Parllament noic—

7. Thar the Technleal Teams represcaling. Banga Kwanza and
Azimia shalt supgor The Patisial egiopue Commitics.
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Lyni Mpugl.
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udog & Frumework A geeeenmed e goide ihe b partion ialke,

12, That the Mmions] Distogee Commitice shwll ssgarn oo she
Letdership of Booys Kwinga amd Azlisto Coalidons within sisny (501
daye ol alee (hint, suhimit Bs repant 1o Padinnienl

13, That im e cxcowlive of i mestese, the Maliona! Diakogus
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14, That the Maliamal Drakkipue Comaniisee shall dewrmine its own
rules of procedure.

15, Thai the Sprakers and Clerks of buh Houses of Parliament
shall provide seeraanion and any ather noccssary suppan  faciliase
1se wiek of the fational Chalopiie Camnnsbiee.

Daied the 14ih Scpiemder, 2008,

MOSES. M. WETANG ULAL
Spendr af thee Mt Axinbie.
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REPUBLIC OF KENYA
THIRTEENTH PARLIAMENT - (SECOND SESSION)
THE NATIONAL ASSEMBLY

MESSAGES

MESSAGES TO THE SENATE
(No. 018 of 2023)

RESOLUTION: EXTENSION OF THE MANDATE OF THE NATIONAL
DIALOGUE COMMITTEE

PURSUANT to the provisions of Standing Order 41(1) of the National
Assembly Standing Orders, T hereby convey the following Message from the
Mational Assembhy—

WHEREAS, the National Assembly and the Senate eonsidered and
passed a resolution on the Establishment of & National Dislogue Committee on
165 August 2023 and 29" August 2023, respectively:

AND WHEREAS, the Mational Diglogue Committee (NADCO) was
mandated to, amongst other roles, faclitate dialogue, build consensus, and
recommend appropriate constitutional, legal, and policy reforms on issues of
concern to the people of Kenya and to report to the Leadership of the Kenya
Kwanza and Azimio Coalitions, and to Parliament within sixty (60) days from
29% August 2023:

FURTHER WHEREAS, on Tuesday, 17 October 2023 following a
request from NADCO, the National Assembly considered and passed 3
Resolution on the Extension of the Mandate of the National Diglogue Comirittee
by a further thirty (30) days from 28" October 2023,

NOW THEREFORE, in accordance with the provisions of Standing
Orders 41(1) of the National Assembly Standing Orders, 1 hereby convey the
said Resolution of the National Assembly to the Senate for consideration.

Wiaﬂhem‘ay 18 ﬂcmber.é'ﬂ,?j' 3



MOTION — EXTENSION OF THE MANDATE OF THE NATIONAL
DIALOGUE COMMITTEE

AwARE THAT the National Dialogue Committee was established by
Parliament through a Resolution passed by the National Assembly and
Senate on 16" August 2023 and 29% August 2023 respectively;

FURTHER AwaRe that the Resolution outlines the mandate of the
Committes which includes to facilitate dialogue, consensus building and
recommend appropriate constitutional, legal, and policy reforms on issues
of concern to the people of Kenya;

ACKNOWLEDGING THAT since its establishment, the Committee has
made tremendous progress in exercise of its mandate and has achieved
the following milestones: formulated and adopted the framework
agreement; framed and adopted the statement of Issues; unbundied the
issues and agreed on prioritization of Issues; harmonized the unbundled
issues; conducted public participation and stakeholder engagements in
line with the requirements of Article 10 of the Constitution; and examined
and analyzed the memoranda that were received from the public and
stakeholder submissions;

FurTHER CoGNizanT that the Committee is presently in the process
of considering the issues for negotiations and recommending appropriate
constitutional, legal and policy reforms on each of the framed issues which
are electoral justice and related matters: outstanding constitutional
matters: fidelity to political parties/coalitions and the law on multiparty
democracy: entrenching the National Gowvernment Constituencies
Development Fund, National Government Affirmative Action Fund, and
the Senate Oversight Fund into the Constitution and Establishment and
Entrenchment of State Offices;

Conscrous that the Resolution as made by both Houses of
Parliament required the Committee to report to the Leadership of Kenya
Kwanza and Azimio Coalitions within sixty (60) days, from 29% August
2023;

RECOGNIZING the need for the Committee to conclude the
consideration of the issues for negotiations, the process of making the
appropriate constitutional, legal and policy reforms on each of the issues
as framed by the Committee and preparation of a Report for submission
to the Leadership of Kenya Kwanza and Azimio Coalitions and thereafter,

to Parliament:



Now THEreFore, the Houses of Parliament Resowve to extend the
mandate of the National Dialogue Committee by a further thirty (30) days
from 28" October 2023 consequent to which, the Committee shall repart
to the Leadership of Kenya Kwanza and Azimio Coalitions, on or before
26" Movember 2023 and thereafter submit its Report to
Parliament.

Sponsors: Leader of the Majority Party & Leader of the

Minority Party
Motion Passed; 17" Qctober 2023
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Telegraphic Address ; Clerk’s Chambers
‘Bunge’, Nairobi "-E. Ry Al The Senate

Telephane 2848003 e Parliament Buildings
Fax: 2243694 PARLIAMENT P. 0. Box 41842 0600

E-mailiclorls. Hianentoo. i Mairobi, Kenya
OFFICE OF THE CLERK OF THE SENATE

REF: SEN/RESOLS/25/2023(01) 19 Oetober, 2023,

t, MGH, MP,
eader and Meamber,
alogue Committee,

ent Buildings,

Sen. Erick Okong'e Mogenl, 8C, MP,
Membet,

National Dialogue Committee,
Parliament Buildings,

NAIROBL.
Dear KH‘E"M" gwﬁtﬁff

RE: EXTENSION OF THE MAMDATE OF THE NATIONAL DIALOGUER
COMMITTEE

At its Sitting held on Wednesday, 18" October, 2023, the Senate considered the Motion on the
above subject matter and resolved as follows;

04 WARE THAT the Nationo! Dialogue Committes was established by Parliament

throngh o Resolution passed by the National Avsembly and Senare on T6™ August 2023
ard 290 August 2023 respectively:

FURTHER AWARE that the Resolution outilnes the mandate of the Commitie which
includes to jucilitwte diclogue, consensuy building and recommend appropricle
constinutional, legal, and policy reforms on issues of concern fo (ke people of Kenya

ACKNOWLEDGING THAT since itz establishment, the Committee hay made
tremendous progress in exercise of its mandate and has achieved the Jollowing
milestones: Formmuated and adopted the Framework Agreement; Framed and adopred
the Statement af Issues; Unbundied the Issuer and agreed on priorilization af Issues;

Page1of3
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Hurtonized the wnbundled Isnes; Conducted public participation and stakebolder
engagemen(s in line with the requirements af Article 10 of the Constitution: and Examined

end analyzed the memoronde that were received from the public and stokeholder
submissions;

FURTHER COGNIZANT that the Comuiitice is presently i the process of congidering
the issues for negotiations and recommending appropriate constitutional, legal ond policy
reforms on each of the framed issues which are Electoral Justice and Related Metiers:
Ouistanding Constitutional Matiers: Fidelity ro Political Farties/Coalitions and the Iow
on mulliporly democracy: Entrenching the National Governmemt Constituencics
Developnent Fund, National Govermment Affirmative Action Fund, and the Senate
Oversight Fund into the Constitution and Establiskment and Entrenchment of State
Cifftces;

CONSCIOUS thai the Resolution as pagsed by both Houses of Parlioment, reguired the
Committee to report to the Leadership of Kenya Kwanza and Azfmio Coalitions within
sixty (60} days, from 29" dugust 2023;

RECOGNIZING the need for the Committee to conclude the considerarion of the issues
Jor negotiations, the process of making the appropriate constitutional, legal and policy
reforms on each af the issues as framed by the Commitiee and preparation af a Report for

subimission fo the Leadership of Kenya Kwanze and Azimio Coalftions and thereafier, to
Farfiament;

NOW, THEREFORE, the Houses of Parliament RESOLVE fo extend the mandate aof the
Mational Dialogue Commiller by a further thirty (30) dove from 28" October 2023 and
consequently, the Committee shall be required to report io the Leadership of Kemya

Kwanza and Azimio Coalitions, on or before 26" November 2023 and after that subnit
ity Report, fo Parfiament. ”

This i3 ta bring to your attention the foregoing resolution for your information and further action.

Attached is an extract of the Hansard report for Wednesday, 18" October, 2023 for information.

Yours

J.

a@r

. NYEG , CBS,

CLERK OF THE SENATE,

Encls.

Copies to:-

Rt Hon. Amason Jeffah Kingi, EGH, MP,
Speaker of the Senate,
Parliament Buildings,
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Sen. Justice (Rid.) Stewarl Madzaye, CBS, MP,
Senate dMinority Leader,
Parliament Buildings,

NAIROBI.

Page 3 of 3
While replying please guate owr referemce.
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DaATED THIS Day oF 2023

FRAMEWORK AGREEMENT
[AN AGREEMENT TO ESTASUSH A STRUCTURED FRAMEWORK FOR NATIONAL
DIALOGUE AND NEGOTIATIONS ON MATTERS RELATING TO THE MATION OF KENTA)

-BETWEEN-

THe Kenya KwaNZa ALLANCE
[KEnYA KwaNZA)

=AND-

Anmio La Umoss ONE KenYA COALITION
[Anmio)
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This Framework Agreement & made the...............ecday
i R A R PR R e e e 2

BETWEEN:

1 The Kenya Kwanza Alliance Party, a coalifien canstituting the
Majority Party of the Parlioment of ihe Republic of Kenya (from
now on referred fo as "Kenya Kwanza," which expression shall
where the context so admits include its successors and assigns)

on the one part,

AND

2 The Azimio Lo Umoja One Kenya Codlition Party, a codlifion
consfituting the Minority Party of the Pardioment of the Republic
of Kenya (from now on refered to as "Azimio," which
expression shall where the context so admits include iis

successors and assigns) on the other part.

PREAMBLE

Aware THaT Ardicle 1[1) of the Constitufion provides that dll
sovereign power belongs o the people of Kenya and shall be

exercised only in accordance with the Consfitution;

FurthEr AwaRe that Arficle 1[2] of the Constitution provides that the
people of Kenya may exercise their sovereign power either

directly or through their democraiically elected representalives;

Conscious that Article 10 of the Constitution espouses the nafional
values and principles of govemance, which include the rule of

law, democracy and participation of the people:

, &



FurtHER Conscious that Arficle 24 of the Constitution provides that
Parfiament manifests the diversity of the nation, represents the will
of the people, and exercises thelr sovereignty;

RecocnisiNg that there s o need to embrace consultation,
diclogue and consensus building as a way of resolving Issues of

concern to the people of Kenya;

CocniraNT that despite the constitufional and legal reforms on the
electoral processes and the electoral laws, after every election
cycle there has been mistrust of electoral outcomes, leaving the

couniry divided;

FurtHeEr Cocnizant that effords to enhance constitutionalism, the

rule of low and respect for hurman rights need fo be promofed;

aware thot there hove been previous calls and attempts at
building consensus on Issuas of concemn fo the people of Kenya

through bi-parfisan engagements in Parliament;

AFFRECIATING the need to establish an inclusive forum for diglogue,
consuitation and consensus building in seeking fo promote the
peace, stability and prosperity of the country;

AcknOWLEDGING THAT the Majority Party in Porioment and the
Minaority Party in Parlioment have agreed to embrace dialogue
through the establishment of o Naotional Dialogue Commiftee to
recommend a way forward on Issues of concem o the people of

Kenyg;

The Parties agree as follows:

¥



ESTABLISHMENT OF THE COMMITTEE

1 A HNafional Diglogue Commitiee ("the Committee”] is
established with the mandate set out in Clauses 3 and 20 fo 23
of this Agreement,

2 The Committee shall have ten [10] Members fo represent the
Parfies, with each Party nominafing five (5] Membears. The
Membership of the Committee shall be drawn from Parlioment

and culside Pardiament.

MANDATE OF THE COMMITTEE

3 The mandate of the Mational Diglogue Committee shall be fo
focilitate dialogue and consensus building and recommend
appropriate constitutional, legal and policy reforms on issues of
concerm to the people of Kenya, to be fromed by the National
Didlogue Committee, in line with the Constitution and the laws
of the Republic of Kenya ond respecting the functional and

institutional infegrity of siate organs.

COMPOSITON OF THE COMMITTEE

4 The Committee shall comprise the following Members to

represent Kenya Kwanzo—

(a) Hon. Kimani Ichung'wah [{Delegation Leader];

(b} H.E. Hon. Cecily Mbarire {Deputy Delegation Leader):

[(¢) Hon. Sen. Aaron Cheruiyot; /%”}
[d) Hon, Hassan Ormor Hassan; and

[2) Hon, Catherine Wambillianga.

5 The Committee shall comprise the following Members o

repraesent Azimio—



[a}H. E. Stephen Kalonzo Musycka {Delegation Leader);
|b)Hon. Opivo Wandayi [Deputy Delegation Leader);
(¢} Hon. Amina Mnyazi;

(d)Hon, Eugene Wamalwa; and

[e] Hon. Sen. Okong'c Mogeni.

Each Delegation Leader shall be ftheir nominating Party’s
authorised represenfative.

Each Delegation Leader s-hnlr have the power and authority to
speak and sign documents for and on behalf of their
nominating Party,

The Leaders of Delegations shall be the Delegation Leaders of
the meetings of the Commitiee. Where a Delegafion Leader is
absent from a meeting of the Committee, the relevant Deputy
Delegation Leader or other Member of the Committee chosen
by the relevant Party shall act as the Delegation Leader.

A Poarty may replace a Member of the Committee. Such
replacement shall be in writing under the hand of the

Delegation Leader or the Leader of the Party making the

replacement,

SUB-COMMITTEES AMD PANELS OF THE COMMITTEE

10 The Commiftee may form sub-commitiees or panels and

delegate to them the crafting of Proposals on the resclufion of

specific lssues or the exercise of the Committee's mandate.

11 All sub-committees and panels of the Committee shall report

fo the Committes.



TECHNICAL TEAMS AND SECRETARIAT
Technical Teams

12 Each Party shall nominate four (4) members to the Technical
Teams fo provide the necessary technical support and advice
to the Committee,

13 The Technical Team representing Kenya Kwanza shall comprise

the fallowing persons:

{a] Dr. Muthorni Thiankolu;
(b) Dr. Linda Musumibbar;
[c] Nick Biketi; and

[cd} Cr. Duncan Owang.

14 The Technical Teom representing Azimio shall comprise the

following persons:

() Hon. leremiah Kioni;
(b} Professor Adams Olog;
(c] Abubakar Zein Abubakar; and
{d} Lynn Ngug:.
15 Eoch Party may replace a member of its Technical Team. Such
replacement shal be in writing under the hand of the
Delegation Leader or the Leader of the Porty making the

replacement.
146 Each Party may designate a member of its Technical Team oz

a Co-Rapporteur.
The Secretariaf
17 The Committee shall have a Secretariol comprising perscns

seconded from the staff of Parllament. The Secretarnat may

1
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include researchers, drafters, secrefaries, stenographers, copy
typists and such other codres of professionals as the
Comprmittee may from time to fime reguire.

18 The Secretarat shall be responsible for the hospitality, logistical,
hansard and other odministrafive requirements of the
Committee.,

19 The Secretariat shall work under the direction of the Delegation

Leaders.
STATEMENTS OF ISSUES

20 Each Team shall formulate specific Issues for discussion ond
resolufion by the Commiftee. The Statement of lssues, once
adapted and signed by the Members of the Committes, shall
be deemed to be part of this Agreement.

21 The Teams shall engage in good faith on the Issues identified
by each Party and work towards finding common ground and
developing mutually acceptable solutions.

272 The Ilssues for discussion and resolution proposed by elther
Team shall be harmenised and adopted by consensus or by G
majority of all Commiftee Members.

23 The Committee may consider and adopt such other lssues as
may be communicaied fo it by the public and any person for
discussion,

PusLiC PARTICIPATION

24 The Committee shall faciitate publlc parficipafion in the
MNationol Diclogue and Negotfiations.
25 The Committee may Invite, engage with and consider

submissions from stakeholders, collate views from the public



and engoge experts, professionals and other technical

resQuUrce persons ds Necessany.

THE SEAT OF NEGOTIATION AND PAYMENT OF COS5TS

26 The seat of negofiations shall be such place or places: os the
Committee may determine from time fo time.

27 The Commitiee shall determine its expenditure needs and limits
and adopt the same by consensus,

28 The Committee may receive financial support from the
exchequer, pariners ond well-wishers.

29 The Committea may receive financial support from parthers

and well-wishers subject to the following conditions—

(a}the source of funding sholl be disclosed; and
(Blno partner or wellwisher shall influence or atfempf to
influence the agenda, deliberations or decisions of the

Committee.

30 The Committee shall use its best efforts to adopt such measures
and policies as necessary o secure prudent ulilisation of

resources.
FORMALISATION

31 This Agreement shall commence, and stand odopled, upon—

(o) the passing of the Resolution of Pariament; and
(B2} the execution of this Agreement by the Members of the

Commitfee.

32 The Parties shall take all necessary steps to ensure the effective

implementation of this Agreement, including ollocating

&



resources and establishing mechanisms for monitoring ond

reporting on progress.

DisPUTE RESOLUTION

33 Any disputes arsing under or in connectien with this
Agreement shall be resolved through consulfation and
negotiation in good faith between the Parties.

34 The Parties may amend this Agreement at any time by mutual
Agreementi, provided that any such omendment is in writing
and is signed by Members of the Committes.

DEUVERABLES AND TIMEFRAME

35 The time-frame for the Committee to conclude the Mational
Dialogue and Megotiations shall be sixty [60] days.

Frovided that:

{a)the Commifttee shall determine the urgent matters within
thirty (30) days; and

|b) the Committee may at any fime agree on Infenm Measures
necessary for the resolution of the Issues that form the focus

of the National Dialogue and Negofiafions.

34 If there are oufstanding lsues after sidy (60) days, the
Committee may reguest the Parties and Parioment to extend

the time,

PROTECTION OF CONSEMSUS

37 Where the Committee reaches o consensus on an lssue in

consultation with the coalition structures, the relevant part of



the Final Report and Proposals shall be ringfenced from
amendment,

38 The Final Report and Proposals of the Commitfee shall contain
o List of Agreed Issues and those not agreed upon.

3% The Final Report and Proposols of the Committee shall be
presented to the respective Coalition Leaders. In addition, the
Final Reporf ond Proposals of the Committee shall be
submitted to the Leader of the Majority Party and the Leader
of the Minorty Party of ecch House of Parliament.

40 Upon presentalion of the Final Report and Proposals of the
Committes, the Leader of the Magjority Party and the Leader of
the Minecrity Party of each House of Pariament shall fable fhem
and ensure that any proposed reform is introduced in
Parlioment.

41 Any solutions agreed by consensus thot require chonges in
public policy shal be recommended and effected by the
Stote as appropriate, in accordance with the Constitution and
the retevant laws and regulations.

RULES OF PROCEDURE

42 The Committee may maoke and adopt such Rules of Frocedure
as it deems necessary fo regulote ifs offairs. The Rules of
Procedure may cover any relevant procedural matter,
including the process for voting, the fransmission of documents
to and from the Committes, franscription of proceedings, time
of sittings and nature of sittings. The Committes may amend its
rules of procedure.

43 I_In]éss otherwise provided for by the Committee, the Rules of
Procedure for the Committee shall be as follows—

P



(o) The quorum of the Committee shall be three (3] members
from each Team.

(B} If there is no guorum within 30 minutes of the agreed fime
for any meeting, the meeting shall be adjourned to a date
and time determined by the Delegation Leaders.

() The Committee shall make its decisions by discussion and
CONsensus,

[d] If the Committee cannot reach ¢ consensus on any Issue,
the dispute resolufion mechanism shall apply.

{e) The Committee may generate Lists of Agreed Issues and
those not agresd upon.

(f] The Committee shall conduct its meetings and deliberations
in good order, decorum, etiguette and civility bosed on the
directions of the Delegalion Leaders. The dignity of dll
parficipants in the nafional dialogue process shall be
respected,

{g)Any Member of the Commitiee may object at any fime
during the speech of another Member stating that they
object to any lssue or guestion under discussion.

(h) A Member who objects to the speech of another Member
may, with the leave of the Delegation Leaders, speak on
the objection.

(i} The Delegation Leaders shall either give a decision on the
objection forthwith or announce that the decision is
defered for consideration, ofter which the Member who
was speaking when the objection was raised may continue

o falk.
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lil Ne Member shall anticipate debate on anlssue or guestion
for discussion unless the same is demonstrably connecied
to an lssue active discussion when the objection is roisea.

[k] The Delegation Leaders shall determing the procedure and
time allocations for debate and presentation of lssues.

[} The Committee shall defermine the procedures dealing
with any emerging or unforaseen Issues,

(m) The Committea shall agree on the design and contents of
ifs logo, letterhead and other stafionery.

n) The Delegation Leaders shall be the joint spokespersons of
the Committee.

o) All communications by and on behalf of the Commities
shall be under the hand of the Delegation Leaders and on
the official letterhead of the Committee.

(p)The Co-Ropporteurs in consultation with the Delegation
Leaders shall prepore the agenda and notices of meetings

with the support of the Secretarial.
ADJOURNMENT OF PROCEEDINGS AND DISSOLUTION OF THE MNATIONAL
DiALOGUE COMMITTEE
44 The Committee shall stand dissolved—
[a)upon presentation of tha Final Repaort; or

ib) by mutual consent of the Parties.

45 The Committes may adjourn its proceedings for a period nol
exceeding three (3] days to build consensus on any Issue. If
there are ireconciiable differences on any such lssue ai the
end of the adjournment period, the matter shall be referred to

&

the Codlition Leaders for directions and resolufion,



LANGUAGE

446 The longuages of the Committee and its subcommitiees or
panels shall be Kiswahil, English and Kenya sign language.

MEDIA AND BROADCASTING

47 The media shall cover and broadcast the proceedings of the
Committee as may be approved by the Delegation Leaders.

48 The Committee shall, from time to firne, brief the public and the
media on its deliberafions.

42 The Delegation Leaders shall agree on the information fo be
disseminated to the public regarding the Nafional Dialogue
and Negotiations.

S0 fhe Committee may, where it deems appropriate, conduct iis

proceedings in camera.

RECORD KEEPING AND ARCHIVING

51 The Committes shall ensure its records are delivered aond
stored at Parlioment, af the National Archives and other

appropriate forums and places.

AporieD 8y ResowrmioN of the Committee at its meefing held ot
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|Delegation Leader)
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; . Hon. Oplyo Wondavyi, MGH, MP
[Deputy Delegation Leader] (Deputy Delegation Leader)

Hon. Eugene Wamalwa, EGH
Hon. Sen. Aaron Cheruivot, MGH, MP

(Member) s

MP
{Member]

/

(Memiber]

Hon. Catherine Wambilionga, MP
(Mermber)

Hon. Mnyazi Aming Loura, MP
[Member]
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STATEMENT OF IssUEs FOR NEGOTIATION BY THE NaTnionaL DialocuE COMMITIEE
(1N MO PARTICULAR ORDER)

1. Outstanding Consiitutional Matters:
(a). Arficle 43 of the Constitution, the Cost of Living and related issues;

(B}, implementation of the “two-thirds geﬁder rula™;

(cl. governance issues, including promoting nafional unity and
inclusivity in public appointments; and

(d). adequate checks and balances.

n.

2. Electoral Juslice and Relaled Malters: |
{a}. restructuring and reconstitution of the Independent Bectoral and

Boundaries Commission ("the IEBC"|;
[b). boundaries deimitation; and
{c). audif of the 2022 presidenfial election.

3. Entrenching Funds into the Constitution:
(@). the Natlional Govemment Consiituencies Development Fund;

[b). fthe Natlengl Govemnmenl Affirmative Action Fund; and

(c]. the Senate Oversight Fund.

4. Establishment and Enfrenchment of State Offices:
(o). the office of the Leader of the Official Opposition; and
(b). the office of the Prime Cabinet Secretfary.

5. Fidelily to Political Parfies/Coadalitions and the low on mulliparty democracy:

Preventing interference with political parties/coalitions.



H.E. Hon. Ceci barire, MGH
(Deputy Delegation Leader)

Hon. Sen. Aaron Cheruiyvol, MGH, MP
(Member)

H(a Hussan omcr Hassan
[Member)
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Hon. Cathering Wambilianga, MP

iMember)

Hon. Eugene Womatwa, EGH
(Member] ..,
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Hen. Sen. Okon'go Mogeni, SC, MP
(Member)

Hon. Mnyazi Amina Laurg, MP
[Member)
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Parliament Buildings, P.0. BOX 418462-00100 Hairohi.

A ESTABLISHMENT AMND RANDATE OF THE RATIONAL
HALOBUE CORMESITTEE

On Wednesday, 16* August, 2023 and Tussday, 29" August,
2023, the National Assembly and the Senate, respectively,
estabilished the National Dialogue Committes, The mandate
of the Committes is to facilitete dialogue and consensus
building and recammend appropriate constitutional, legal
and policy reforms on issuss of concemn to the peopls of
Kenya, as framed by the National Dialogue Committes, inline
with the Constitution and the laws of the Republic of Kenya
and respecting the functionzl and institutional Integrity of
state organs.

8. ISSUES OF CONCERN TO THE PEOPLE OF RENYA AS
FRARIED BY THE NATIONAL DIALOSUE COMBITTEE

The Mational Dialogue Committes has framed the following
five [5] Issues of concem to the people of Keoya:
IS5UE 1-Dutstanding Constitutional Matbers:

[2] Article £3 of tha Constitution, the Cost of Living and
related issues;

(b1 implementationof the *two=thirds gender rule®;

[c] governance issues, including promoting national unity
and inclusivity in public appointments; and

[ adequate checks and balances.

ISSUE 2- Electoral Justice and Relsted Mattars:

(8] restructuring and reconstitution of the Independent
Elactoral and Boundaries Commission [“the IEBC®);

[b] boundaries delimitation; and
(c] audit of the 2022 presidential election.

IZ2UE 3-Entrenching Funds into the Constitution:

[a] the Naticnal Government Constituencies Development
Fund;

[h) the National Government Affirmative Action Fund; and
[c] the Senate Oversight Fund.

HON. KIMANI ICHUNG™WAH, MGH, MP_
DELEGATION LEADER

TEL[CIEH]EEEIEBI, Email: naﬂmﬁdiﬂmummﬁaﬂpillammmkﬂ
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ISSUE &- Establishmeznt and Entrenchmeant of State
Officas:

{a) the office of the Leader of the Officlal Opposition; and
[b] the office of tha Prime Cabinet Secretary.

ISSUE 5- Fidelity to Political Partizs/Coslitions and the
law on multiparty democracy: Preventing interference
with political partiea/coalitions.

C. SUBHISSION OF MERORANDA BY THE PUSLIC

Article 10 of the Canstitution espouses the national values
and principles of governance, which include particlpation
of the people. Pursuant to Article 10 of the Censtitution,
the Committes s required to engage with and consider
submissions from stakeholders, collate views from the
public and engape experts, professionals and other technical
FESOUICE PEMS0NS 85 NECESSAry.

In accordance with its mandate, the Committee now
Invites members of the public and stakeholders to make
representations on any or all of the five [5] issues as
framed by the National Dialegue Committae.

The representztions may ba made in the following mannar—

M Written memoranda addressed to the Clerk of
the MNational Assembly or the Clerk of the
Senate, P.O. Box 41842-00100, Mairohi (clearly
marked “Memorandum to the Hational Dialogue
Committee™}; hsnd-defivered ta the Secretariat,
Mational Dialogue Committee, CPA Room, Ground
Flnur Fn:iiam-.-ntﬂulﬁtus' nremanedtn

o be mwedmwhﬂnm B‘“E'-Epinn‘ﬁnr,
at 5.00 p.m.
[#] Submission of oral representetions at the Public

Hearings to be held at a date to be communicated
by the National Dialogue Committes.

H.E DR. STEPHEN KALONZO MUSYOKA, EGH, SC
DELEGATION LEADER
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LIST OF STAKEHOLDERS THAT SUBMITTED WRITTEN MEMORANDA

HAND DELIVERY AT PARLIAMENT BUILDIN
The following submitted memoranda by hand-delivery at Pariament
Buildings- 31
INDIVIDUALS
1. Dominic Khobocha Lepartingat
2. Hon. Caroli Omendi
3, Hon. Musili Mawathe
4. James Muriithi Ndwigao
5. Ofieno Ckanja
4, Peter Ouko Morekao
7. Sen. Ledama Olekinag
8. Shodrack Agak
GROUPS/INSTITUTIONS
¢ Amnesty International
10. Association of Members of County Assemblies
11.Community Advocacy and Awareness Trust [CRAWN Trust)
12. Constitution and Reform Education Consorfium
13.CPF Finainciol Services
1 4. Football Kenya Federation
15. Former Commissioners of IEBC (). Cherera, J. Nyangaya, F. Wanderi
arngd 1. Masit)
14.Hon. Marwa Kitayama Maiser, MP, Kuria East Constituency and 26
other Members of Parlioment
17.Independent Electoral and Boundaries Commission
|8. Inter-Religicus Council of Kenya
19.Kenya Women Parliomentary Association (KEWOPA)
20. Mau Mau War Veterans Association



21. Mkenya Daima
22.M1. Elgon Ogiek Ndorobo Council of Elders through Chepkitale
Indigenous People's Development Project

23. National Gender and Equality Commission

24, Political Parties Licison Committee

25.5abact Community

26.5lums Outreach Programme

27 Stakeholders from Lambwe Valiey Setflement Scheme

28.Trans Mzoia Sabaot Professional Association

2%. Turkana Professionals Association

30. Waijir South Leaders Caucus

3. Women with Disabilities
HAND DEVIVERYAT BOMAS
The following submitted memoranda by hand-delivery at BOMAS-48
INDIVIDUALS

1. Abel Rotich Lokwete

Sen. Enoch Kilo Wambuag
Ambassador Jlack B, Tumwag
John Kebaso Onchwart
Bruce Namachanja

Hon. DW.A Mutumbwa
Titus Mwandikwa

Hon. Peter Kaluma
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Joshug Omoio

10.Sen. Cherargel Kiprofich

11.Komrade Bush

12.Edwin Oiko

13.Ferdinand Waititu

14, Joshua Juma

15.Bishop Raymond Mutama

14.Hon, Boniface G. Galobu on behalf of Shining Hope Community
17.Reverend Teresia Mjoki

18.Hon. Antony Tom Olucch, MP.



19.Hon. Alice W. Ng'anga, MP. on behalf of The Mima Parliamentary
Coucus.
GRO STITUTIO
20. Electoral Law and Govermnance Institute for Africa (ELGIA)
21. Justice and Freedom Party
22. Operation Linda Jamii
23. Mi. Kenya Youth Impact Group
24. Inter-Party Youth Forum
25, United Karanja Fort Traders
24. Labwe Valley Settierment Scheme
27 Azimia Coalition
28, Ethnic Minorilies and Marginalized Communifies
29, Health Sector Unions Societies and Associations
30.Trans Nzoia County Community Council of Elders
31. Kenya Vision 2030
32.Mbeere County Pioneers
33. Inter-Religious Council of Kenya
34, Parkiands Acfion Network
35. Jubilee Party
34.Torobeek Community
37. lchamus Community
38. NARC Kenya Disability League
39. Ufungamaneo Joint Forum of Religious Organizations
40. Cheragany Council of Eiders
41. Nubion Constitutional Review Forum
42 Comer Tribe of Mandera County
43.The Ogiek People of South, West Mau, Nakuru County
44, Thika County Stakeholder Forum
45 National IDPs Network
44.The Sabaot Cormmunity
47.The Kenya Conference of Catholic Bishops
48 The ANC Party



SUBMISSIONS VIA EMAIL

The following submitted memoranda via email-181

INDIVIDUALS
1. Abner Agutu

Allan Akivanga
Allan Odhiambo Muthiga
Alloys Myakwarg

+

Amb. Jack B. Tumwa
Ambrose Oroda
Antony Kirori

Bermard Adongo
Bertha Odawa

10, Boaz Waruku
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11.Boniface Mumo Mue
12.Boniface Mutungi

13. Boniface Mwai Gachunga

14. Camlus Oloo

15.Charles Arap Kese

16. Charles Mwangi

17. Christine Munene

18.Col. [Rtd) Cherotwei Simotwo

19. Collins Miruka

20. Collins Owifi

21.Constant Sabwami

22. Cyprian Nyamwarmiu

23. Daniel Dean Kathurima

24, David Biwott

25. David Muthui Muthui

246.Dickson Karani Mwaniki

27.Dr. Edward Kabuthi

28. EdwinennélZgmail.com (No name indicated)
2%. Elder Dr. Kabugl Abraharn Roninie
30. Elly Owiny Kolieno



31.Emmanuel Mageba

32 Evans Mogendi Canodi
33. Evans Njenga Njogu

34, Festus Kazungu Masha
35.George Omar

34. Gerishom Majanja

37. Godfrey Omurabi-ACPN
38. Hannah Kiarie

39. Henry K. Memusi

40. Herman Manyara
41.Hezron Mutugi Kinyud

42. Hon. Kennedy Musyoka Kalonzo
43 lsabel Nyambura Mwangi
44.Isaiagh Kithaka Karimi

45, 1A Akall

44, lacobsamante2yahoo.com- No name indicaled
47 . Jomes Muriithi Ndwiga
48. James Mwangi Njiiri

49. James Ogachi Bange

50. Jesse Abisheck

51.Joash Gisore

52. John Kabatha

53. John Kariuki

54. John Kariuki MD

55. John Maina [FCPA-KCALU)
56. lohn Mweha Kariuki
57.John Ofieno Adino

58. John Guma

59, Joram Godhard Ondere
&0, Joseck Ogeta

&1, Juma Hemedi

62. Kelvin Ambrose Opiy

43. Kelvin Kosgel



&4, Kevin Kiofie

&5. Lenah Muthoni Mwendwa
66. Lucas Gisir

&7 . Maalik Athman Shekue
48. Macmillan Nyange

69. Maina Munuhe

70, Mark Wairun Kicirie

/1. Martin Ochieng Deya
/4. Maurice Anyanga

73. Mbute Mbiyu

/4. Mercy Chacha

75, Michael M. Waititu

76 Michael Nganju Hyore
77.Moses Mugambi Mugendi
78. Motonu Nyaega

/9. Mutembei Ntongai

80. Muthoni Kihara

81. Mwaniki Githaigo
B2.Ngure Joy Nyambura
83. Njoroge Waweru

84. Nurdin Hassan

85. Ofieno Okanja
B4.Patrick Gichohi

87. Patrick Wangai Muiga
88. Patrick Wangai Muiga
8%.Paul Chanzu

70.Peter K. Kinyunye

21. Peter Kibet
92.Petronilla Were
23.FProf. Tom Ojienda

?4. Rachel Njoki Muema
%5.Raphael Ondeko Ndengu
76.Robert Khaemiba



97.5am Noungu Mburn

28. Samuel Kariuki Kiragu

99.Samuel Mungai

100. Sarah Kamau

101, Sen. Fatuma Dullo

102. Sen. Ledamo Ole Kina

103. Silas Aluku

104. Silvanus Ndemo Nyamora

105. Simon Karanja Mote

1046. Somoe Sheile

107. Stephen Cheregony

108, Steve Misango

109. Titus Kaloki

110.  Victor Kipyegon

111, Vigtor Mwangl

112, ¥Vincent Museywda

113. Waiganjo Sammie Mwaniki

114. Wondabwa Ngairo

115. Yahya Mohamed

116, Zaddock(Mo second Name)

117, CEQ Laxcom Media

118. Kelly Matayian

119. Academically and Financially Challenged People in Kenya (AFCPK]
120.  Africa Women Leaders Network

121. Amnesty International Kenya Section

122. Association of Members of County Assemblies
123. Associafion of Small-Scole Traders

124. Cenfre for Accountability Reform and Democracy
125. Cenfire for Mulliparty Democracy Kenya

126, Consfitufion and Reform Education Consorfium
127. County Assemblies Forum

128. Dargja CIF

129. David Calleb Otieno



130,
131.
132:
133
134.
135,
134,
137.
138.
139.
140.
141.
142.
143.
144,
145.
144.
147.
148.
149,
150.
1ot.
152.
153.
154.
195.
156.
157
158.
157
140,
1a1.
162.

Democracy Trust Fund

Di. Sylvester Odhiombo Obong'o

Larger East Pokot-Tialy Constituency

East Pokot Professional Forum

Echo Network Africa

Eintreten Association, Alkeblun Group & Perseguir Group
Elections Observation Group

Governance Re-imagined

Hon. Wanja Maina-FPWDs

Hustler Natfion Youth Charter

Inslitute for Democratic Govemance

Inter Religious Council of Kenya

Joseph Kibet, Boniface Momanyi & Grace Warii

Jua-Kali Sector

Jubilee Party

Kenya Bora Tuitakayo

Kenya Devolution Civil Society Organizations Working Group
Kenya Diasporg

Kenya National Interface Team

Kenya Women Pariamentarions (KEWOPA)

Mercy Jelimo

Mkenya Daima Steering Committee

Mwonge Residents Associafion

Mt. Kenya Colleges and Universities Students Association [M-CUSA)
Mational Liberal Party

Mational Muslim Leaders Forum (NAMLEF)

Makuru Women

Makuru Youth

Nakuru Ledders

Makuru Cifizens Accountability and Development Association
Mguzo Africa

Pamoja self Help Group, Makueni

Pastoralist Community Protessional Association



1463. Peace and Development Network

144, Peter Wanyama- Manyonge, Wanyama & Associafes
145, Prisca Adomeyan and 7 others

146, Pwani Professionals

1467. Royal Luo Republic

148. Robotics Society of Kenya

169, Rusinga lsland Council of Elders

170. Sabaot Community Forum

171. Slums Qutreach Programme

172. Taireni Associgtion and Mijkenda

173. Tana River Council of Elders and Professionals
174. The Elders, Burefi, Konoin and Sofik

175. The Service Party

176. Trans Nzola Sabaot Professionals Association
177, Turkana Professionals Association

178. Volers and Residents of Meru County

179. We Care Community based Organization
180, Associafion of Smiall-Scale Traders

181. Kenya Melteorological Department






ANNEX 8: LIST OF
STAKEHOLDERS WHO
MADE ORAL
PRESENTATIONS
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LIST OF STAKEHOLDERS THAT MADE ORAL PRESENTATIONS
. The Independent Electoral and Boundaries Commission Secretariat

s

County Assemblies Forum (CAF)

Central Organization of Trade Unions (COTU-K)

Kenya Women Pariomentarians (KEWOFPA)

Multi-Sectoral Working Group on the 2/3 Gender Principle
National Gender and Equality Commission (NGEC)
Political Parties Ligson Committee (PPLC)

Trans Nzoia Sabaot Professionals Association

0@ N g oA W

Mational Council for Persons with Disabilities

10. National Youth Council

11.Inter-Religious Council of Kenya

12. Law Society of Kenya

13. Hection Observation Group (ELOG)

14. Institute .of Cerfified Public Accountants Kenya (ICFAK)
15.Centre for Mulfiparty Democracy

16.KEPSA-Mkenya Daima

17.Kenya National Chamber of Commerce (KNCCI)

18. Madia Council of Kenya

19. Wajir South Leaders Forum

20, Independent Policing Cversight Authority (IPOA)
21.Maendeleo ya Wanarnwake

22 National Cohesion and Integration Commission (NCIC)
23.Dr. Mutubwa

24, Turkana Frofessionals Association

25, Judicial Service Commission [J5C)

26.International Commission of Jurists (ICJ)



27.GEMA Watho Association
28.Office of the Registrar of Political Parties
22. Amnesty Interncticnal
30. Former Attomey General - Prof. Githu Muigal
31.Former IEBC Commissioners
- Juliana Cherera

Francis Wanderi

Irene Masit

Justus Nyagaya
32.1EBC Selection Panel
33. Homabay Interface Community Health Desk
34, Former Attorney General - Hon. Amaos Wako
A5 Kenya Institute for Public Policy Research Analysis (KIPPRA)
34.5en. Enoch Warnbug
37.5en. Tom Ciienda
38, Public Service Commission
3% Trans Mzoid County Communities’ Council
40. Information Communication Technology Association of Kenya (ICTAK]
41.Council of Governors
42 llcharmus Community
A3.National Pariomentary Caucus for additional Counties (27 MPs)
44. National Council of Churches Kenya [MCCK)
45.Kenya Conference of Catholic Bishops
44 Electoral Law Govemance Institute for Africa
47 .Ethics aond Anfi-Corruption Commission [EACC)
48.Former immediate Auditor General - Edward Ouko
4%.Kenya Kwanza Allionce
50, Federation of Kenya Employers
51.Hon. Waititu Ferdinand
52 Kenya National Humaon Rights Commission
53. Azimio Ia Umoja One Kenya Coalition



54. Coagst Paridmentcry Group

55.Mi. Kenya Jursts

54.Civil Society Reference Group

57 .CPF Financial Services

58.Shining Hope for Communifies (SHOFCO]
59.Kiombu Leaders Forum

&0, Nubian Community
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LIST OF
STAKEHOLDERS
INVITED FOR FURTHER
CONSULTATIONS
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LIST OF STAKEHOLDERS INVITED FOR FURTHER CONSULTATIONS

1. The Pardiamentary Service Commission

2. The Multisectoral Working Group on the Realization of the Twao Thirds
Gender Principle

Centre for Multiparty Democracy

The Office of the Coniroller of Budget

The Insfitute of Economic Affairs

Parliogmentary Budget Office

Society for International Development

The Nafional Treasury and Economic Planning

I

The Ministry of Energy and Petroleum

10.The Ministry of Lands, Public Works, Housing and Urban Developrment

11. International Budget Partnership

12.Hon. Billow Kemow - Former Senator, Mandera County

13.The Parliamentary Caucus on the National Government Constitutencies

Development Fund.






ANNEX 10:
CONSTITUTIONAL
AMENDMENT BILL



The Constitution of Kenya (Amendment) Bill, 2023

{2A) Where for any reason the review of the
names and boundaries of constituencies is not
completed within the time stipulated under
clause (2) or there are justifiable reasons for the
extension of the period for review, Parhament
may extend the period provided for under
clause (2) by a resolution passed hy —

(a) the National Assembly, with the support
of a majority of all the Members of the
Assembly; and

(b) the Senate, with the support of a
majority of all the county delegations.

Amendment of 5. Article 91 of the Constitution is amended —
Article 91 of the .
Constitution, (a) in clause (1) —
(1} by inserting the following new paragraphs
immediately after paragraph (d) —

(da) promote discipline within the party;

{db) conduct its affairs in a manner that
promotes democracy and peaceful
politics;

{dc) adhere to the values and principles of
the Constitution in the nomination of
persons to appomntive or elective
positions including Arficle 27, Article
54, Article 55, Article 56, Article 57 and
Article 100 of the Constitution;

(ii) by inserting the words “and as such other
code of conduct as may be prescribed by the
Independent Electoral and Boundaries
Commission” immediately after the words
“political parties™ appearing in paragraph
(h)™;

(b) by inserting the following new clanses
immediately after clanse (2} —

(3) A member of a political party shall—

{a) subscribe to the constitution, rules
and regulations of the political
party; and




The Constitution of Kenya (Amendment) Bill, 2023

THE CONSTITUTION OF KENYA (AMENDMENT) BILL, 2023

A Bill for

AN ACT of Parliament to amend the Constitution by parliamentary
mitiative.

ENACTED by the Parliament of Kenya, as follows—

Shoet title and
COMTENCENETIL.

Amendment of
Article 75 of the
Coastitution.

Amendment  of
Article 88 of the
Constitation,
Amendment  of
Ariche 89 of the
Constitution.

1. This Act may be cited as the Constitution of
Kenya (Amendment) Act, 2023, and shall come into
operation or be deemed to have come into operation as
follows—

(a) sections 7, 8, 13, 14, 23 and 24 of this Act

" immediately afier the general elections held
following the enactment of this Act; and

(b} all other sections, upon publication in the
Gazette.

2. Article 75 of the Constitution i3 amended by

inserting the following new clauses immediately after
clause (3) —

(4) A State Officer or public officer as provided for
under Article 80(c), shall promptly obey and act in
accordance with 4 court order.

(5)A cowt may impose appropriate sanctions
against any state or public officer who fails to
comply with a court order.

3. Article 88(4) of the Constitution is amended by
deleting paragraph (g).

4. Anticle %9 of the Constitution is amended by
inserting the following new clause immediately after
clause {2) —




The Constitution of Kenya (Amendment) Bill, 2023

decision of the political party or the courts,
as the case may be.

{11} A party shall not deregister a member of a
political party unless the procedures for
deregistration adheres to—

(a) the freedom of expression set out in
Article 33;

(b) the freedom of association set out in
Article 36;

{¢) the political rights set out in Article 38;

(d) the right of fair administrative action set

out in Article 47; and
(e) the right to fair hearing set out in Article
50,
mmgg A 6. The Constitution is amended by inserting the
in the following new Article immediately after Article 92—
Constitution,

Part 4—Office of the Leader of the Opposition
02A. Leader of the Opposition

(1) There is established the office of the Leader of the
Opposition.

(2) The Leader of the Oppesition shall be the person who

15—

(a) the leader of the party or coalition of parties
which garnered the second greatest number of
votes in the immediately preceding presidential
elechon; or

(b) the person designated to hold that office in
accordance with a resolution of a party or
coalition agreement.

(3) There shall be two Deputy Leaders of the Opposition
who shall deputize the Leader of Opposition.




The Constitution of Kenya (Amendment) Bill, 2023

(b} be bound by the policies, ideology,
philosophy and manifesto of the
party.

{4} A citizen shall not be 2 member of more
than one political party at any given time.

(5} Subject to clause (11), a member once
deregistered from a political party shall
cease holding any appointive or eleciive
position held by virtue of such membership
including a position held as a Member of
Parliament, a county governor ora member
of a county assembly,

{6) For purposes of clause (5), the reasons
for deregistration or resignation of a
member from a political party shall be
exclusively determined in accordance with
the constitution or regulations of a political
party, by the internal dispute resolution
mechanism of the party.

{(7) An appeal against the decision of the
internal dispute resolution mechanism of
the party under clause {6) may be made to
the relevant statutory body responsible for
determining such disputes.

(8) An appeal against the decision of the
relevant statutory body under clause (7)
shall be made to the High Court.

(9 All disputes relating to deregistration or
resignation of 2 member of a political party
shall be heard and determined within a
period not exceeding minety days from the
date of filing the appeal.

(10) Subject fo exhaustion of appeal
mechanisms, the body responsible for
regulation of political parties, Speakers of
both Houses of Parliament and speakers of
county assemblies shall give eifect to the




The Constitution of Kenya (Amendment) Bill, 2023

Insertion of new
Article 1084 in
the
Constitution.

Amendment  of
Asticle 130 of
the Constifaton,

Amendment  of
Articls 131 of
the Constifution.

Amendment of
Article 132 of
the Constitation.

Amendment  of
Artiele 136 of the
Comstinution

Amendment  of
Articke 137 of the
Constipation,

{b) by deleting clause (3).

10. The Constitution is amended by inserting the
following new Article immediately after Article 108 —

Recognition of international legislative bodies

108 A, Parliament shall enact legislation to provide for
the recognition and status of representatives in
international legislative bodies of which Kenya is a

member.

11. Article 130(1) of the Constitution is amended by
inserting the words “the Prime Minister” immediately after
the words “Deputy President™.

12. Article 131(1) of the Constitution is amended in
paragraph (b) by inserting the words “the Prime Minister™
immediately after the words “the Deputy President™.

13. Article 132 of the Constitution is amended—

{a) in clause (1) by inserting the words “House
of” immediately after the words “newly
elected” appearing in paragraph (a); and

(b) in clause (2) by inserting the words “Prime
Minister and” immediately before the
words “Cabinet Secretaries™ appearing n
paragraph (a),

14, Article 136(2) of the Constitution is amended in
paragraph (a) by deleting the word “Parliament™ and
substituting therefor the words “the National Assembly™.

15. Article 137(3) of the Constitution is amended by
inserting the following new paragraphs immediately after
paragraph (b) —

(ba) the Prime Minister;
(bb) the Leader of the Opposition;
{bc) a Deputy Leader of the Opposition;




The Constitufion of Kenya (Amendment) Bill, 2023

Amendment
of Article
101 of the

Constintion,

Aurendment of
Arniele 103 of the
Comstitution.

Armeridement of
Article 103 of

the Constitution,

{4) The remuneration and benefits payable to the Leader of
the Opposition and Deputy Leaders of the Oppasition shall
be a charge on the Consolidated Fund.

{5) Parliament shall enact legislation o give further
effect to this Article.

7. Article 101 of the Constitution is amended by
deleting clause (1) and substituting therefor the following
new clause—

(1) A general election of members of Parliament
shall be held on the second Tuesday in August
e

{a) every fifth year in the case of the
National Assembly; and

{(b) every seventh year in the case of the
Senate.

8. Article 102 of the Constitution is amended by
deleting clause (1) and substituting therefor the following
new clause—

(1} The term of a House of Parliament expires—
{a) on the date of the next general election in
every fifth year, m the case of the
Mational Assembly; and
(b) on the seventh year from the date of the
last election, in the case of the Senate.
9. Anticle 103 of the Constitution is amended —

(a) in clause (1)e) by deleting paragraph (i) and
substituting  therefor the following new

paragraph—
(1) as a member of a political party, the member

resigns or is deregistered from the party in
accordance with this Constitution.

5




The Constitution of Kenva {Amendment) Bill, 2023

Amendment of
Article (52 of
the Constitalion,

Amerdrent of
Article 162 of
the Constibition

Axnendment of
AMaticle 165 af
the Constitution.

Amendment of
Article 169 af
the Consfitution.

Amendment of
Article 177 of the
Comstitution,

Amendment of
Ariisle LED of the
Constisution,

Amendenent oi
Anticle 181 of the
Constitutioa.

19. Asticle 152 of the Constitution is amended—

(a) inclause (1) by inserting the following new
paragraph immediately after paragraph (b)

{ba) the Prime Minister;

(b) in clause (2) by inserting the words “the
Prime Minister and™ immediately after the
words “National Assembly appoint”™.,

20. Article 162 of the Constitution is amended—

{a) 1n clause (1) by deleting the words “the High
Court and the courts referred to in clause (2) and
substituting therefor the words™ and the High
Court™;

{b) by deleting clause (2); and

{c) by deleting clause (3).

21. Article 165(5) of the Constitution is amended by
deleting paragraph (b).

22, Article 1691} of the Constitution is amended in
paragraph (d) by deleting the words “other than the courts
established as required by Article 162(2)",

23, Article 177(1) of the Constitution is amended in
paragraph (a) by deleting the word “Parliament™ and
substituting therefor the words “the National Assemnbly™.

24, Atticle 180(1) of the Constitution is amended by
deleting the word “Parliament” and substituting therefor
the words “the National Assembly™.

25, Article 181(1) of the Constitution is amended by
inserting the following new paragraph immediately after
paragraph (d) —




The Constitution af Kenya (Amendment) Bill, 2023

Amendiment of
Article 138 of the
Comstitution,

Amendment of
Article 140 of

Inseriion of a
new Arzcle
151A in  fthe
Comstitation

16. Article 138(10) of the Constitution 15 amended by
inserting the words “as verified by the Independent
Electoral and Boundaries Comimission under clause (3)c)”
immediately after the words “declare the result of the
clection™ appearing in paragraph (a).

17. Article 140(2) of the Constitution 15 amended by
deleting the word “fourteen™ and substituting therefor the
word “twenty-one™.

18. The Constitution 15 amended by mserting the
following new Article immediately after Article 15]1—

Office of the Prime Minister

151A. (1) There is established the office of the Prime
Minister,

(2) The Prime Minister shall be nominated and, with the
approval of the National Assembly, appeinted by the
President.

{(3) The Prime Minister shall not be a Member of

Parliament.
(4) The Prime Minister shall —

(a) assist the President and the Deputy President in the
coordination, supervision and implementation of
the national government policies, programmes and
projects across all government ministries and state
departments;

(b) coordinate the national government’s legislative
agenda across all ministries and state departments;
and

(c) perform any other function as may be directed by
the President.

(5) The provisions of Article 152(4), (5), (6}, (7, (8), (%)
and (10) and Article 153(2), (3) and (4) shall apply with
the necessary modifications to the Prime Minister.




The Constitution of Kenya (Amendment) Bill, 2023

Amendment of
Articie 240 of
the Constitution.

Amendment of
Article 260 of
the Constitution.

The Senate Oversight Fund

204B. (1) There is established the Senate Oversight Fund
which shall be a national government fund consisting of
monies appropriated from the national government’s share
of revenue as divided by the annual Division of Revenue
Act enacted pursuant to Article 218 of the Constitution.

{2) All monies allocated under this Article shall be
considered as funds allocated to the Senate pursuant to
Article 206(2)(c) of the Constitution and is to be
administered in accordance with the provisions of an Act
of Parliament.

{3) Parliament shall enact legislation to make further
provisions for the operation of this Article.

The National Government Affirmative Action Fund.

204C, (1) There i3 established the National Government
Affirmative Action Fund whose object and purpose shall
be to complement the MNational Government programmes
on affirmative action.

(2) The Fund shall be a national government fund
consisting of monies appropriated from the national
government’s share of revenue as divided by the annual
Division of Revenue Act enacted pursuant to Article 218
of the Constitution.

(3) Parliament shall enact legislation to make farther
provisions for the operation of this Article.

29. Article 240(2) of the Constitution is amended by
inserting the following new paragraph immediately after

paragraph (b) —
{(ba) the Prime Minister;

30. Article 260 of the Constitution 15 amended in the
defimition of a “State office™ by inserting the following new
paragraph immediately after paragraph (b) —

(ba) the Prime Minister;

10
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Ammendmest of
Article 194 of the
Constibalbas.

Asmendemest of
Agtich 103 af the
Comstimtion

Insertion of naw
Articles 2044,
204B and 204C
im the
Corstitation.

{e) having been elected as a governor as a member of &
political party, the governor resigns or is deregistered
from that political party;

6. Article 194 of the Constitution is amended —

(1) in clause (1)(¢) by deleting paragraph (1) and
substituting therefor the following new
paragraph—

(i) as a member of a political party, the
member resigns or is deregistered from the
party in accordance with this Constitution,

(b) by deleting clause (2).

27. Article 203(2) of the Constitution is amended by
deleting the words “fifteen per cent” and substituting
therefor the words “twenty per cent™.

28. The Conpstitution is amended by inserting the
following new Articles immediately after Article 204—

The National Government Constituencies Development
Fund.

204A. (1) There is established the National Government
Constituencies Development Fund which shall be a
national government fund consisting of monies
appropriated from the national government’s share of
revenue as divided by the annual Division of Revenue Act
enacted pursuant to Article 218 of the Constitution.

(2) All monies allocated under this Article shall be
considered as funds allocated to constituencies pursuznt to
Article 206(2)c) of the Constitution and is to be
administered in accordance with the provisions of an Act
of Parliament.

(3) Parliament shall enact legislation to make further
provisions for the operation of this Article.




The Constitution of Kenyva {Amendment) Bill, 2023

MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons

The principal object of this Bill is to amend the Constitution by
parliamentary initiative in seeking to resolve issues of concern to the
people of Kenya, promote national unity and inclusivity, enhance
representative  democracy, ftransparency, accountability and good
governance and establish adequate checks and balances. The Bill seeks to
give effect to the recommendations and views of the public that were
submitted during the national dialogue discourse on the Issues of Electoral
Justice and Related Matters; Outstanding Constitutional Matters; Fidelity
to Political Parties/Coalitions and the law on multiparty democracy;
Entrenchment of the National Government Constituencies Development
Fund; the Senate Oversight Fund and the National Government
Affirmative Action Fund and Establishment and Entrenchment of State
Offices.

Clause 1 of the Bill sets out the short title of the Bill and provides for its
commencement date.

Clause 2 of the Bill seeks to amend Article 75 of the Constitution to ensure .
compliance with court orders by state and public officers.

Clause 3 of the Bill proposes to amend Article 88 of the Constitution to
review the framework for election dispute resolution. The Bill seeks to
remeve the role of settlement of electoral disputes, (including disputes
relating to or arising from nominations) from the Independent Electoral
and Boundaries Commission and confer the mandate to the Political Parties
Disputes Tribunal established under the Political Parties Act, 2011.

Clause 4 of the Bill seeks to amend Article B9 of the Constitution to
provide that where for any reason the review of the names and boundaries
of comstituencies by the Independent Electoral and Boundaries
Commission is not completed within the time stipulated under Article
8% 2) or where there are justifiable reasons for the extension of the period
for review, Parliament may extend the period provided for under Article
89(2) of the Constitution by a resolution passed by the National Assembly,
with the support of a majority of all the Members of the Assembly; and
the Senate, with the support of a majority of all the county delegations.

As 1t 15 presently, the deadline for the review of the boundaries of
constituencies is March, 2024, Cognizant of the fact that the Independent
Electoral and Boundaries Commission is yet to be reconstituted, it is
paramount to amend Article 89(2) of the Constitution and provide for for
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uential
legiglation

Tmrtls:il:la-n
Provision.

31. (1) Parliament shall enact any legislation required
to be enacted under this Act within a period of six months
of the coming inio force of this Act.

(2) Parliament shall prepare the relevant Bills for tabling as
s00n as is reasonably practicable to enable enactment of
the legislation within the prescribed time under sub-section
(1}

32.A operson who immediately before the
commencement of this Act was serving as a judge in a
court established under Article 162(2) of the Constitution
(now repealed) shall continue serving as a judge of the
High Court established under Article 165 of the
Constitution without loss of any benefits or status.
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which is mandated to perform the key functions of coordination,
supervision and implementation of national government policies,
programmes and projects across all government ministries and state
departments, Further, clause 13 of the Bill proposes to amend Article 132
of the Constitution to align with the proposed amendments to Articles 101
and 102 of the Constitution.

Clause 14 of the Bill secks to amend Article 136(2) of the Constitution to
to align with the proposed amendments to Articles 101 and 102 of the
Constitution which provide that the term of the Senate shall expire on the
seventh year from the date of the last election.

Clause 15 of the Bill proposes to amend Article 137(3) of the Constitution
to provide that the disqualifications under Article 137(2) of the
Constitution shall not apply to the Prime Minister, Leader of the
Opposition and the Deputy Leaders of Opposition.

Clause 16 of the Bill proposes to amend Article 138(10) of the
Constitution to provide clarity that the chairperson of the Independent
Electoral and Boundaries Commission shall declare the result of the
presidential election as verified by the Independent Electoral and
Boundaries Commission in accordance with Article 138(3){c) of the
Constitution.

Clause 17 of the Bill proposes to amend Article 140(2) of the Constitution
to increase the timelines within which the Supreme Court shall hear and
determine the vahdity of presidential election from fourteen to twenty-one
days.

Clauses 18 and 19 of the Bill proposes to insert a new Article 151A and
amend Article 152 of the Constitution to institutionalize the office of the
Prime Minster which 15 mandated to perform the key functions of
coordination, supervision and implementation of the national government
policies, programmes and projects across all government ministries and

state departments.

Clause 20 of the Bill secks to amend Article 162 of the Constitution to

make the Environment and Land Court and the Employment and Labour
Relations Court (ELRC) part of the High Court. This is intended to broaden
the experience of judges within the High Court. Presently, a judge serving
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the extension of the period for review of boundaries of constituencies by
the Commission once reconstituted.

Clause 5 of the Bill seeks to amend Article 91 of the Constitution fo
include in the basic requirements of political parties that every political
party shall promote discipline within the party; conduct its affairs in 2
manner that promotes democracy and peaceful politics; and adhere to the
values and principles of the Constitution in the nomination of persons to
appointive or elective positions including Article 27, Article 54, Article 55,
Article 56, Article 57 and Article 100 of the Constitution. Further, the Bill
seeks to amend Article 91 of the Constitution to promote multipartyism
and fidelity to Political Parties by entrenching procedures for
deregistration of members of political parties.

Clause 6 of the Bill proposes to insert a new Article 92A in the
Constitution to provide for the establishment of the office of the Leader of
the Opposition. The Leader of Opposition shall be deputized by two
Deputy Leaders of Opposition. The clause further provides that Parliament
shall enact legislation to give further effect to the new Article 92A of the
Constitution. The Clause seeks to enhance national unity, inclusivity and
good govemnance by ensuring that the views and interests of the opposition
are represented.

Clauses 7 and 8 of the Bill seeks to amend Articles 101 and 102 of the
Constitution to provide that the term of the Senate shall expire on the
seventh year from the date of the last elechion.

Clause 9 of the Bill seeks to amend Article 103 of the Constitution to
provide that where a member of a political party, who was elected to
Parliament resigns or is deregistered from the party in accordance with the
Constitution, the office of the member shall become vacant. This is
intended to promote party discipline and fidelity to political parties by
removing the apparently unenforceable deeming provisions provided for
in Article 103 of the Constitution.

Clause 10 of the Bill proposes to amend the Constitution to insert new
Article 108A to provide for recognition of representatives in international
legislative bodies of which Kenya 15 a member.

Clauses 11, 12 and 13 of the Bill proposes to amend Articles 130, 131 and
132 of the Constitution to institutionalize the office of the Prime Minister
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Clause 28 of the Bill proposes to insert new Articles 204A, 204B and
204C in the Constitution to enirench the following Funds as Funds
gatablished in the Constitution—

(a) the National Government Constituencies Development Fund;
{b) the National Government Affirmative Action Fund; and
(c) the Senate Oversight Fund.

The entrenchment of the Funds in the Constitution seeks to ensure funding
and implementation of national government projects in all parts of the
Republic. The Senate Oversight Fund shall enhance the oversight role of
the Senate as enshrined under Article 96 of the Constitution.

Clauses 29 of the Bill proposes to amend Axticle 240 of the Constitution
to provide that the Prime Minister shall be a member of the National
Security Council in light of the functions conferred to the office.

Clause 30 of the Bill proposes to amend Article 260 of the Constitution
to provide that the office of the Prime Minister shall be a state office for
purposes of Article 260 of the Constitution and for which the requirements
under Chapter Six of the Constitution on leadership and integrity shall
apply.

Clause 31 of the Bill provides for enactment by Parliament of any
legislation required to be enacted under the Act within a period of six
months.

Clause 32 of the Bill iz the transition provision. The clause provides fora
transition provision to the amendment to Article 162(2) of the Constitution
in order to provide that a person who immediately before the
commencement of the Act was serving as a judge in a court established
under Article 162(2) of the Constitution (now repealed) shall continue
serving as a judge of the High Court established under Article 165 of the
Constitution without loss of any benefits or status.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit any
fundamental rights and freedoms.
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in the two specialized courts cannot serve in the High Court or preside over
a matter in the High Court.

Clause 21 of the Bill proposes to amend Article 163 of the Constitution to
align with the proposed amendments to Article 162 of the Constitution.

Clause 22 of the Bill proposes to amend Article 169 of the Constitution to
align with the proposed amendments to Article 162 of the Constitation.

Clause 23 of the Bill proposes to amend Atticle 177(1) of the Constitution
to align with the proposed amendments to Asrticles 101 and 102 of the
Constitution which provide that the term of the Senate shall expire on the
seventh vear from the date of the last election.

Clause 24 of the Bill proposes to amend Article 180(1) of the Constitution
to align with the proposed amendments to Articles 101 and 102 of the
Constitution which provide that the term of the Senate shall expire on the
seventh year from the date of the last election.

Clause 25 of the Bill proposes to amend Article 181 of the Constitution to
provide that a county governor may be removed from office where having
been elected as a govemor, as 2 member of a political party, the governor
resigns or is deregistered from that political party.

Clause 26 of the Bill proposes to amend Article 194 of the Constitution to
provide that where a member of a political party who was elected to a
county assembly, resigns or is deregistered from the party in accordance
with the Constitution, the office of the member shall become vacant. This
is intended to promote party discipline and fidelity to political parties by
removing the deeming provisions provided for in Asticle 194 of the
Constitution.

Clause 27 of the Bill proposes to amend Article 203(2) of the Constitution
to increase the equitable share of the revenue raised nationally that is
allocated to county governments from not less than fifteen per cent of all
revenue collected by the national government to not less than twenty per
cent of all revenue collected by the nafional government.
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(1) may, in accordance with the disciplinary procedure referred
to in paragraph (a), be dismissed or otherwise removed from office.

{3)A person who has been dismissed or otherwise removed from office for
a contravention of the provisions specified in clause (2) is disqualified
from holding any other State office.

Article 88 of the Constitution which i is proposed fo amend—

88. Independent Electoral and Boundaries Commission

(1)  There is ¢stablished the Independent Electoral and Boundaries
Commission.

{2) A person & not eligible for appomntment as a member of the
Commussion if the person—

{a) has, at any time within the preceding five vears, held office, or
stood for election as—

(i) a member of Parliament or of a county assembly; or

(1)  amember of the governing body of a political party;
ar

(b)  holds any State office.
{3) A member of the Commission shall not hold another public office.
(4)  The Commission is responsible for conducting or supervising
referenda and elections to any elective body or office established by this

Constitution, and any other elections as prescribed by an Act of Parliament
and, in particular, for—

(a) the continuous registration of citizens as voters;
(b)  the regular revision of the voters” roll;
(c) the delimitation of constituencies and wards;

(d)  the regulation of the process by which parties nominate candidates
for elections;
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Statement on whether the Bill concerns county governments
The Bill shall be considered and passed by both Houses of Parliament in
terms of Article 256 of the Constitution.

Statement on the financial implications of the Bill
The enactment of this Bill shall not occasion additional expenditure of
public funds.

5l 1T e T P ITITIOINE . 4 Fit,
KIMANI ICHUNG"WAH, OPIYO WANDAYI,
Leader of the Majority Party. Leader of Minority Pariy.

Article 75 of the Constitution which it is proposed to amend—
75.Conduct of State officers

(13 A State officer shall behave, whether in public and official life, in
private life, or in association with other persons, in & manner that avoids—

(&) any conflict between personal interests and public or
official duties;

(b)  compromising any public or official interest in favour of a
personal interest; or

(¢)  demeaning the office the officer holds.
(2)A person who contravenes clause (1), or Article 76, 77 or 78(2)—

{a) shall be subject to the applicable disciplinary procedure for
the relevant office; and

17




The Constitution of Kenya (Amendment) Bill, 2023

{4)  1f a general election is to be held within twelve months after the
completion of a review by the Commission, the new boundaries shall not
take effect for purposes of that election.

(5)  The boundaries of each constituency shall be such that the number
of inhabitants in the constituency is, as nearly as possible, equal to the
population quota, but the number of inhabitants of a constituency may be
greater or lesser than the population quota in the manner specified in clause
(6) to take account of—

(a)  geographical features and urban centres;

(b) community of interest, historical, economic and cuftural
ties; and

(c) means of communication.

(6)  The number of inhabitants of a constituency or ward may be greater
or lesser than the population quota by a margin of not more than—

(a) forty per cent for cities and sparsely populated areas; and
{b) thirty per cent for the other areas.

{7)  In reviewing constituency and ward boundaries the Commission
shall—

{a)  consult all interested parties; and

(b)  progressively work towards ensuring that the number of
inhabitants in each constituency and ward is, as nearly as possible,

equal to the population quota.

{8)  If necessary, the Commission shall alter the names and boundaries
of constituencies, and the number, names and boundaries of wards.

{9) Subject to clauses (1), (2), (3) and (4), the names and details of the
boundaries of constituencies and wards determined by the Commission
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{e) the setflement of electoral disputes, including disputes relating to
or arising from nominations but excluding election petitions and disputes
subsequent to the declaration of election results;

(f) the registration of candidates for election;
{g) voter education;

(h)  the facilitation of the observation, menitoring and evaluation of
elections;

{i) the regulation of the amount of money that may be spent by or on
behalf of a candidate or party in respect of any election;

1) the dwmlnp-m:nt of a code of conduct for candidates and parties
contesting elections; and

(k)the mionitoring of compliance with the legislation required by Article 82
(1) (b) relating to nomination of candidates by parties.

{5) The Commission shall exercise its powers and perform its
functions in accordance with this Constitution and national legislation.

Article 89 of the Constitution which it is proposed to amend—
89, Delimitation of electoral units

(1}  There shall be two hundred and ninety comstituencies for the
purposes of the election of the members of the National Assembly
provided for in Article 97 (1) (a).

(2)  The Independent Electoral and Boundaries Commission shall
review the names and boundaries of constituencies at intervals of not less
than eight vears, and not more than twelve years, but any review shall be
completed at least twelve months before a general election of members of
Parliament.

£} The Commission shall review the number, names and boundanes
of wards periodically.
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(g)  promote the objects and principles of this Constitution and
the rule of law; and

{h) subscribe to and observe the code of conduct for political
parties.

(2) A political party shall not—

{a)  be founded on a religious, linguistic, racial, ethnic, gender
or regional basis or seek to engage in advocacy of hatred on any
such basis;

(b) engage in or encourage violence by, or inhmidation of] its
members, supporters, opponents or any other person;

{c) establish or maintain a paramilitary force, militia or similar
organization;

{(d)  engage in bnbery or other forms of cormuption; or

{e)  except as is provided under this Chapter or by an Act of
Parliament, accept or use public resources to promote its interests
or its candidates in elections,

Article 93 of the Constitution which it is proposed to amend—
93.  Establishment of Parliament

(1)  There is established a Parliament of Kenya, which shall consist of
the National Assembly and the Senate. '

{2) The National Assembly and the Senate shall perform their
respective functions in accordance with this Constitution.

Article 101 of the Constitution which it is proposed to amend—

101. [Election of members of Parliament
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shall be published in the Gazette, and shall come into effect on the
dissolution of Parliament first following their publication.

{10) A person may apply to the High Court for review of a decision of
the Commission made under this Article.

(11)  An application for the review of a decision made under this Article
shall be filed within thirty days of the publication of the decision in the
Gazette and shall be heard and determined within three months of the date
on which 1t 1s filed.

(12) For the purposes of this Article, "population qunta"' means the
number obtained by dividing the number of inhabitants of Kenya by the
number of constituencies or wards, as applicable, into which Kenya is
divided under this Article,

Article 81 of the Constitution which it is proposed to amend—
91.  Basic requirements for political parties
(1)  Ewery political party shall—

{a)  have a national character as prescribed by an Act of
Parliament;

()  have a democratically elected governing body;
{c)  promote and uphold national unity;

{d) abide by the democratic principles of good governance,
promote and practise democracy through regular, fair and free
elections within the party;

(e)  respect the right of all persons to participate in the political
process, including minorities and marginalized groups;

(f) respect and promote human rights and fundamental
freedoms, and gender equality and equity;
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(2)

When Kenya is at war, Parliament may, by resclution supperted in

each House by at least two-thirds of all the members of the House, from
time to time extend the term of Parliament by not more than six months at

a time.

(3

The term of Parliament shall not be extended under clause (2) for a

total of more than twelve months,

Article 103 of the Constitution which it is proposed to amend—

103,

(1)

Vacation of office of member of Parliament

The office of a member of Parliament becomes vacant—

(a) if the member dies;

{b) if, during any session of Parliament, the member 1s absent
from eight sittings of the relevant House without permission, in
writing, from the Speaker, and is unable to offer a satisfactory
explanation for the absence to the relevant commuitiee;

(¢)  if the member is otherwise removed from office under this
Constitution or legislation enacted under Article B0;

(d) if the member resigns from Parliament in writing to the
Speaker;

(e}  if, having been elected to Parliament—

{1} as a member of a political party, the member resigns from
that party or is deemed to have resigned from the party as
determined in accordance with the legislation contemplated in
clause (2); or

{n)  as an independent candidate, the member joins a political
party;

{(fy  atthe end of the term of the relevant House; or
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(1) A general election of members of Parliament shall be held on the
second Tuesday in August in every fifth year.

(2)  Whenever a vacancy occurs in the office of a member of the
National Assembly under Article 97 (1) (c), or of the Senate under Article
98 (1) (b), (¢) or (d), the respective Speaker shall, within twenty-one days
of the occurrence of the vacancy, give notice in writing of the vacancy to—

{a) the Independent Electoral and Boundaries Commission;
and

()  the political party on whose party list the member was
elected or nominated.

(3)A vacancy referred to in clause (2) shall, subject to clause (5), be filled
in the manner prescribed by an Act of Parliament within twenty-one days
of the notification by the respective Speaker.

(4)  Whenever a vacancy occurs in the office of a member of the
National Assembly ¢lected under Article 97 (1) () or (b), or of the Senate
elected under Article 98 (1) (a}—

(&) the respective Speaker shall, within twenty-one days after
the occurrence of the vacancy, give notice in writing of the vacancy
to the Independent Electoral and Boundaries Commission; and

()  a by-election shall be held within ninety days of the
occurrence of the vacancy, subject to clause (5).

{5) A vacancy referred to in clause (4) shall not be filled within
the three months immediately before a general election.

Article 102 of the Constitution which it is proposed to amend—
102. Term of Parliament

f1}y  The term of each House of Parliament expires on the date of the
next general election.
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(d} promote respect for the diversity of the people and communities of
Kenya; and

(e)ensure the protection of buman rights and fundamental freedoms and
the rule of law.

{3) The President shall not hold any other State or public office.

Article 132 of the Constitution which it is proposed 1o amend—
132.Functions of the President
{1) The President shall—

{a)address the opeming of each newly elected Parliament;

(b) address a special sitting of Parliament once every year and may
address Parliament at any other time; and

(c)once every year—

(i) report, in an address to the nation, on all the measures taken and the
progress achieved in the realisation of the national values, referred to in
Article 10;

{11} publish in the Gazette the details of the measures and progress
under sub-paragraph (i); and

(1ii) submit a report for debate to the National Assembly on the progress
made in fulfilling the international obligations of the Republic.

(2) The President shall nominate and, with the approval of the National
Assembly, appoint, and may dismiss—

(a) the Cabinet Secretanies, in accordance with Arficle 152;

(b} the Attorney-General, in accordance with Article 156;

(c) the Secretary to the Cabinet in accordance with Article 154;
(d) Principal Secretaries in accordance with Article 155;
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(g)if the member becomes disqualified for election to Parliament
under Article 99 (2) (d) to (h).

(3)  Parliament shall enact legislation providing for the circumstances
under which a member of a political party shall be deemed, for the
purposes of clause (1) (e), to have resigned from the party.

Article 130 of the Constitution which it is proposed to amend—
130. The National Executive

(1) The national executive of the Republic comprises the President, the
Deputy President and the rest of the Cabinet.

(2) The composition of the national executive shall reflect the regional
and ethnic diversity of the people of Kenya.

Article 131 of the Constitution which it is proposed to armend—
131. Authority of the President
{1} The President—

(a) is the Head of State and Government,

(b) exercises the executive authority of the Republic, with the
assistance of the Deputy President and Cabinet Secretaries;

fc)is the Comemander-in-Chief of the Kenya Defence Forces;
{d) is the chairperson of the National Security Council; and
(¢)is a symbol of national unity.

(2) The President shall—
(a)respect, uphold and safeguard this Constitution;
(b) safeguard the sovereignty of the Republic;

(¢)promote and enhance the unity of the nation;

23




The Constitution of Kenya (Amendment) Bill, 2023

{1) The President shall be elected by r&gistered voters in 2 national
election conducted in accordance with this Constitution and any Act of
Parliament regulating presidential elections.

{2) An election of the President shall be held—

{a)on the same day as a general election of Members of Parliament, being
the second Tuesday in August, in every fifth year; or

(b} in the circumstances contemplated in Article 146.
Article 137 of the Constitution which it is proposed to amend—
137. Qualifications and disqualifications for election as President

(1) A person qualifies for nomination as a presidential candidate if the
person—

{a)is a citizen by birth;
(b} is gualified to stand for election as a member of Parliament;
{¢}is nominated by a political party, or is an independent candidate; and

(d) is nominated by not fewer than two thousand voters from each of a
majority of the counties.

{2) A person is not qualified for nomination as a presidential candidate if
the person—

fa) owes allegiance to a foreign state; or

(t) 1is a public officer, or is acting in any State or other public office.
(3) Clause (2)(b) shall not apply to—

(a) the President;

{b) the Deputy President; or

{c)a member of Parliament.

Article 138 of the Constitution which it is proposed to amend—
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(e} high commissioners, ambassadors and diplomatic and consular
representatives; and

(f) in accordance with this Constitution, any other State or public
officer whom this Constitution requires or empowers the President to
appoint or dismiss.

(3) The President shall—
(a) chair Cabinet meetings;

(b) direct and co-ordinate the functions of ministries and government
departments; and

{c}h}f.a decision published in the Gazefte, assign responsibility for the
implementation and administration of any Act of Parhament to a Cabinet
Secretary, to the extent not inconsistent with any Act of Parliament.

{4) The President may—

{a)perform any other executive function provided for m this Constitution
or in national legislation and, except as otherwise provided for in this
Constitution, may establish an office in the public s¢rvice in gccordance
with the recommendation of the Public Service Commission;

(b} receive foreign diplomatic and consular representatives;
{c)confer honours in the name of the people and the Republic;
{d) subject o Article 58, declare a state of emergency; and\
{e)with the approval of Parliament, declare war.

(5} The President shall ensure that the international obligations of the
Republic are fulfilled through the actions of the relevant Cabinet
Becretaries.

Article 136 of the Constitution which it is proposed to amend—
136. Election of the President
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{7yThe candidate who receives the most votes in the fresh election shall
be declared elected as President.

(B)A presidential election shall be cancelled and a new election held if—

{a)no person has been nominated as a candidate before the expiry of
the period set for the delivery of nominations;

(b) a candidate for election as President or Deputy President dies on
or before the scheduled election date; or

(c)a candidate who would have been entitled to be declared elected as
President, dies before being declared elected as President.

(%) A new presidential election under clause (8) shall be held within
sixty days after the date set for the previous presidential election.

(10) Within seven days after the presidential election, the chairperson of
the Independent Electoral and Boundaries Commission shall—

(a)declare the result of the election; and

(b) deliver a written notification of the result to the Chief Justice and
the incumbent President.

Article 140 of the Constitution which it is proposed to amend—
140. Questions as to validity of presidential election

(1) A person may file a petition in the Supreme Court to challenge the
clection of the President-elect within seven days after the date of the
declaration of the results of the presidential election.

(2) Within fourteen days after the filing of a petition under clause (1), the
Supreme Court shall hear and determine the petition and its decision shall
be final,

{3) If the Supreme Court determines the election of the President-elect to

be invalid, a fresh election shall be held within sixty days after the
determination.
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138. Procedure at presidential election

(1) If only one candidate for President is nominated, that candidate shall
be declared electad.

(2) If two or more candidates for President are nominated, an election
shall be held in each constituency.

{3) In a presidential election—

(a)all persons registered as voters for the purposes of parliamentary
elections are entitled to vote;

(b) the poll shall be taken by secret ballot on the day specified in
Article 101 (1) at the time, in the places and in the manner prescribed
under an Act of Parliament; and

(c) after counting the votes in the polling stations, the Independent
Electoral and Boundaries Commission shall tally and verify the count
and declare the result.

(4)A candidate shail be declared elected as President if the candidate
receives—

(a)more than half of all the votes cast in the election; and

(b)at least twenty-five per cent of the votes cast in each of more than
half of the counties.

($)If no candidate 18 elected, a fresh election shall be held within thirty
days after the previous election and in that fresh election the enly
candidates shall be—

(a)the candidate, or the candidates, who received the greatest number
of votes; and

(bithe candidate, or the candidates, who received the second greatest
number of votes.

(6)If more than one candidate receives the greatest number of votes,
clanse (5)(b) shall not apply and the only candidates in the fresh election
shall be those contemplated in clause (3){a).
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(b) where there are serious reasons for believing that the Cabinet
Secretary has committed a crime under national or international law; or

(c) for gross misconduct.

(7) If a motion under clause (6) is supported by at least one-third of the
members of the National Assembly—

(a)the Assembly shall appoint a select committes comprising eleven of
its members to investigate the matter; and

{b) the select committee shall, within ten days, report to the Assembly
whether it finds the allegations against the Cabinet Secretary to be
substantiated. -

(8) The Cabinet Secretary has the right to appear and be represented
before the select committee dunng its investigations,

(9) If the select committee reports that it finds the allegations—
(ajunsubstantiated, no further proceedings shall be taken; or
(b} substantiated, the National Assembly shall—
(i) afford the Cabinet Secretary an opportunity to be heard; and

{ii)  vote whether to approve the resolution requiring the
Cabinet Secretary to be dismissed.

(10} If a resolution under clause {9) (b) (ii) requiring the President to
dismiss a Cabinet Secretary 18 supported by a majority of the members of
the National Assembly—

{a) the Speaker shall promptly deliver the resolution to the President; and

(b) the President shall dismiss the Cabinet Secretary.

Article 162 of the Constitution which it is proposed to be amended—
162.System of courts

(1) The superior courts are the Supreme Court, the Court of Appeal, the
High Court and the courts referred to in clause (2).
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Article 152 of the Constitution which it is proposed to be amended—
152. Cabinet
(1) The Cabinet consists of—

(a) the President;

(b} the Deputy President;

{c)the Attorney-General; and

(d) not fewer than fourteen and not more than twenty-two Cabinet
Sccretaries.

{2) The President shall nominate and, with the approval of the National
Assembly, appoint Cabinet Secretaries.

{3) A Cabinet Secretary shall not be a Member of Parliament.
(4) Each person appointed as a Cabinet Secretary—

(a)assumes office by swearing or affirming faithfulness to the people and
the Republic of Kenya and obedience to this Constitution, before the
President and in accordance with the Third Scheduls; and

(b} may resign by delivering & written statement of resignation to the
President.

(5) The President—
{a)may re-assign a Cabinet Secretary,
(b) may dismiss a Cabinet Secretary; and

(c)shall dismiss a Cabinet Secretary if required to do so by a resolution
adopted under clauses (6) to (10).

(6) A member of the National Assembly, supported by at least one-quarter
of all the members of the Assembly, may propose a motion requiring the
President to dismiss a Cabinet Secretary—

(a)on the ground of a gross violation of a provision of this Constitution
or of any other law;
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(i) the question whether any law is inconsistent with or in contravention
of this Constitution;

(ii) the question whether anything said to be done under the authority
of this Constitution or of any law is inconsistent with, or in
contravention of, this Constitution:

{(111) any matter relating to constitutional powers of State organs in
respect of county governments and any matter relating to the
constitutional relationship between the levels of government; and

{iv) a question relating to conflict of laws under Article 191; and

(e)any other jurisdiction, original or appellate, conferred on it by
legislation.

(4) Any matter certified by the court as raising a substantial question of
law under clause (3) (b) or (d) shall be heard by an uneven number of
judges, being not less than three, assigned by the Chief Justice,

(3) The High Court shall not have jurisdiction in respect of matters—

(a) reserved for the exclusive jurisdiction of the Supreme Court under
this Constitution;, or

(b) falling within the jurisdiction of the courts contemplated in Article
162 (2).

{6) The High Court has supervisory jurisdiction over the subordinate
courts and over any person, body or authority exercising a judicial or quasi-
judicial function, but not over a superior court.

{7) For the purposes of clause (6), the High Court may call for the record
of any proceedings before any subordinate court or person, body or
authonity referred to in clause (6), and may make any order or give any
direction it considers appropriate to ensure the fair administration of
justice.

Article 169 of the Constitution which it is proposed to be amended—
169, Subordinate courts

(1) The subordinate courts are—
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(2) Parliament shall establish courts with the status of the High Court to
hear and determine disputes relating to—

(a)employment and labour relations; and
(b) the environment and the use and occupation of, and title to, land.

(3) Parliament shall determine the jurisdiction and functions of the courts
contemplated in clause (2).

{(4) The subordinate courts are the courts established under Article 169,
ar by Parliament in accordance with that Article.

Article 165 of the Constitution which it is proposed to be amended—
165.High Court
(1) There is established the High Court, which—

(a)shall consist of the number of judges prescribed by an Act of
Parliament; and

(b) shall be organised and administered in the manner preseribed by an
Act of Parliament.

(2) There shall be a Principal Judge of the High Court, who shall be
elected by the judges of the High Court from among themselves.

{3) Subject to clause (5), the High Court shall have—
{a)unlimited original jurisdiction in criminal and civil matters;

(b) jurisdiction to determine the question whether a might or
fundamental freedom in the Bill of Rights has been denied, violated,
infringed or threatened;

(¢)jurisdiction to hear an appeal from a decision of a tribunal appointed
under this Constitution to consider the removal of a person from office,
other than a tribunal appointed under Article 144;

(d) jurisdiction to hear any question respecting the interpretation of
this Constitution including the determination of—
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Article 180 of the Constitution which it is proposed to be amended—
180, Election of county governor and deputy county governor

(1) The county governor shall be directly elected by the voters registered
in the county, on the same day as a gemeral election of Members of
Parliament, being the second Tuesday in August, in every fifth year.

{2) To be eligible for election as county governor, a person must be
cligible for election as a member of the county assembly.

(3) If only one candidate for county governor is nominated, that capdidate
shall be declared elected.

(4) If two or more candidates are nominated, an election shall be held in
the county and the candidate who receives the greatest number of votes
shall be declared elected.

(5) Each candidate for election as county governor shall nominate a
person who is qualified for nomination for election as county governor as
a candidate for deputy governor.

(6) The Independent Electoral and Boundaries Commission shall not
conduct a separate election for the deputy governor but shall declare the
candidate nominated by the person who is elected county governor to have
been elected as the deputy govemor.

(7) A person shall not hold office—
{a)as a ccsunt},; governor for more than two terms; or
(b} as a deputy county governor for more than two terms.

(8) For the purposes of clause (N, a person who has assumed the office
of county governor shall be deemed to have served a full term, subject only
to Article 182 (3) (b).

Article 181 of the Constitution which it is proposed to be amended—

181. Removal of a county governor

36




The Constitution of Kenya (Amendment) Bill, 2023

(a)the Magistrates courts;

{(b) the Kadhis® courts,

{c)the Courts Martial; and

(d) any other court or local tribunal as may be established by an Act of

Parliament, other than the courts established as required by Article 162

(2).

(2} Parliament shall enact legislation conferring jurisdiction, functions
and powers on the courts established under clause (1).

Article 177 of the Constitution which it is proposed to be amended—

177. Membership of county assembly

(1) A county assembly consists of—

(a)members elected by the registered voters of the wards, each ward
constituting a single member constituency, on the same day as a
general election of Members of Parliament, being the second Tuesday
in August, in every fifth year,

{b) the number of special seat members necessary 1o ensure that
no more than two-thirds of the membership of the assembly are of the
same gender;

(¢)the number of members of marginalised groups, including persons
with disabilities and the youth, prescribed by an Act of Parhament;
and

(d) the Speaker, who is an ex officio member.

{2) The members contemplated in clause (1) (b) and (c) shall, in each
case, be nominated by political parties in proportion to the seals received
in that election in that county by each political party under paragraph {(a)
in accordance with Article S0

(3) The filling of special seats under clause (1) (b) shall be determined
after declaration of elected members from each ward,

{4) A county assembly is elected for a term of five years.
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(g) if the member becomes disqualified for election on grounds specified
in Article 193 (2).

(2) Parliament shall enact legislation providing for the circumstances
under which a member of a political party shall be deemed, for the
purposes of clanse (1)(e), to have resigned from the party.

Article 203 of the Constitution which it is proposed 1o amend—
103. Equitable share and other financial laws

(1) The following criteria shall be taken into account in determining the
equitable shares provided for under Article 202 and in all national
legislation conceming county government enacted in terms of this
Chapter—

(a)the national interest;

{b) any provision that must be made in respect of the public debt and
other national obligations;

(¢)the needs of the national government, determined by objective
criteria;

(d) the need to ensure that county governments are able to perform
the functions allocated to them;

(e)the fiscal capacity and efficiency of county governments;
{f) developmental and other needs of counties;

{g) economic disparities within and among counties and the need to
remedy them;

(h} the need for affirmative action in respect of disadvantaged areas
and groups;

{1} the need for economic optimisation of cach county and to provide
incentives for each county to optimise its capacity to raise revenue;

{7) the desirability of stable and predictable allocations of revenue; and
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(1) A county governor may be removed from office on any of the
following grounds—

(a) gross violation of this Constitution or any other law;

(b) where there are serious reasons for believing that the county
governor has commitied a erime under national or nternational law,

{c)abuse of office or gross misconduct; or

(d) physical or mental incapacity to perform the functions of office of
cOUNty ZOVEInor.

{2) Parliament shall enact legislation providing for the procedure of
removal of a county governor on any of the grounds specified in clause

(1).

Article 194 of the Constitution whick it is proposed to be amended—

194. Vacation of office of member of county assembly

(1) The office of a member of a county assembly becomes vacant—
(a)if the member dies;

(b) if the member is absent from eight sittings of the assembly without
permission, in writing, of the speaker of the assembly, and i3 unable to
offer satisfactory explanation for the absence;

(c)if the member is removed from office under this Constitution or
legislation enacted under Article B,

(d) if the member resigns in writing addressed to the speaker of the
assembly;

(e)if, having been elected to the assembly—

(i) as a member of a political party, the member resigns from the party,
or is deemed to have resigned from the party as determined in
accordance with the legislation contemplated in clause (2}; or

(ii)as an independent candidate, the member joins 4 political party;

(f) at the end of the term of the assembly; or
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{(3) The Council shall appoint its secretary.
(6) The Couneil shall—

(a)integrate the domestic, foreign and military policies relating to
national security in order to enable the national security organs to co-
operate and function effectively; and

(b) assess and appraise the objectives, commitments and risks
to the Republic in respect of actual and potential national security
capabilities.

{7} The Council shall report annually to Parliament on the state of the
security of Kenya.

(8) The Council may, with the approval of Parliament—
{a)deploy national forces outside Kenya for—
(1) regional or international peace support operations; or
(i1} other support operations; and
{b) approve the deployment of foreign forces in Kenya,
Article 260 of the Constinution which It is proposed 1o amend—
260. Interpretation
In this Constitution, unless the context requires otherwise—
"adult" means an individual who has attained the age of eighteen years;

"affirmative action” includes any measure designed to overcome or ameliorate an
mequity or the systemic denizal or infringement of a right or fundamental freedom;

"child" means an individual who has not attained the age of eighteen years;
"contravene” includes fail to comply with;

"county legislation” means a law made by a county government or under authority
conferred by a county Assembly;
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(k) the need for flexibility in responding to emergencies and other
temporary needs, based on similar objective criteria.

{2) For every financial year, the equitable share of the revenue raised
nationally that is allocated to county governments shall be not less than
fifteen per cent of all revenue collected by the national govemment.

(3} The amount referred to in clause {2) shall be calculated on the basis
of the most recent audited accounts of revenue received, as approved by
the National Assembly.

Article 240 of the Constitution whick it is proposed to amend—
240. Establishment of the National Security Council
{1) There is established a National Security Council.

(2) The Council consists of—
{a)the President;
{b) the Deputy President;
{c)the Cabinet Secretary responsible for defence;
(d) the Cabinet Secretary responsible for foreign affairs;
{e)the Cabinet Secretary responsible for internal security;
(f)the Attorney-General;
() the Chief of Kenya Defence Forces;
{(h) the Director-General of the National Intelligence Service; and
(i) the Inspector-General of the National Police Service,

(3) The Council shall exercise supervisory control over national
security organs and perform any other functions prescribed by national
legislation.

(4} The President shall preside at meetings of the Council.
9
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(d) mnatural resources completely contained on or under the surface; and

() the air space above the surface;
"legmslation” mcludes—

(2) an Act of Parliament, or a law made under authority conferred by an Act of
Parliament; or

(b) a law made by an assembly of a county government, or under authority
conferred by such a law;

"loan” includes any form of borrowing, lending or deferred payment in respect of
which money from a public fund may be used, or is required to be used, for
payment or repayment;

"marginalised community" means—

{a) acommunity that, because of ifs relatively small population or for any other
reason, has been unable to fully participate in the integrated social and
economic life of Kenya as a whole;

(b) a traditional community that, out of a need or desire to preserve its unique
culture and identity from assimilation, has remained outside the integrated
social and economic life of Kenya as a whole;

(¢} an indigenous community that has refained and maintained a traditional
lifestyle and livelihood based on a hunter or gatherer economy; or

(d) pastoral persons and communities, whether they are—
(1) nomadic; or
{1i) a settled community that, because of its relative geographic isolation,

has experienced only marginal participation in the integrated social and
ecopomic life of Kenya as a whole;

"marginalised group" means a group of people who, because of laws or practices
before, on, or afier the effective date, were or are disadvantaged by discrimination
on one or more of the grounds in Article 27(4);
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"digability" includes any physical, sensory, mental, psychological or other
impairment, condition or illness that has, or is perceived by significant sectors of
the community to have, a substantial or long-term effect on an individual’s ability
to carry out ordinary day-to-day activities;

"document” incluedes—

(a) any publication, or any matter written, expressed, or inscribed on any
substance by means of letters, figures or marks, or by more than one of those
means, that is intended to be used or may be used for the purpose of recording
that matter; and

(b} electronic files;
"effective date” means the date that this Constitution came into force;
"fail" includes refuse;

"financial year" means the period of twelve months ending on the thirtieth day of
June or other day prescribed by national legislation, but the initial financial year
of any entity is the period of time from its coming into existence until the
immediately following thirtieth day of June, or other day prescribed by national
legislation;

"Gazetfe” means the Kenya Gazetfe published by authority of the national
government, or a supplement to the Kenya Gazerte;

"guarantee” means any absolute or conditional promise, commitment or
undertaking by the national government to partially or completely re-pay any loan
to-a county EoVEIMment or any Person,

“judicial officer” means a registrar, deputy registrar, magistrate, Kadhi or the
presiding officer of a court established under Article 169(1}(d);

"land" includie_s—
{a) the surface of the earth and the subsurface rock;
(b) any body of water on or under the surface;

{c) marine waters in the territorial sea and exclusive economic zone;
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directly from the Consolidated Fund or directly out of money provided by
Parliament;

"public service" means the collectivity of all individuals, other than State officers,
performing a function within a State organ;

"Republic” means the Republic of Kenya;

"State", when used as a noun, means the collectivity of offices, organs and other
entities comprising the government of the Republic under this Constifution;

"State office” means any of the following offices—

(a) President;

(b) Deputy President;

(c) Cabinet Secretary;

(d) Member of Parliament;

(e) Judges and Magistrates;

(f) member of a commission to which Chapter Fifteen applies;

(g) holder of an independent office to which Chapter Fifteen applies;

(h) member of a county assembly, governor or deputy governor of a county, or
other member of the executive committee of a county government;

(i) Attorney-General;

(i) Director of Public Prosecutions;

(k) Secretary to the Cabinet;

(1) Principal Secretary;

{m) Chief of the Kenya Defence Forces;

(n) commander of a service of the Kenya Defence Forces;

(o) Director-General of the National Intelligence Service;
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"national legislation" means an Act of Parliament, or a law made under authority
conferred by an Act of Parliament;

"natural resources” means the physical non-human factors and components,
whether renewable or non-renewable, including—

(a) sunlight;

(b) surface and groundwater,

(¢) forests, biodiversity and genetic resources; and

(d) rocks, minerals, fossil fuels and other sources of energy;

"older member of society” means a person who has attained the age of sixty years;

"person” includes a company, association or other body of persons whether
incorporated or unincorporated;

“political party” means an association contemplated in Part 3 of Chapter Seven;

"property” includes any vested or contingent right to, or interest in or ansing
from—

(a) land, or permanent fixtures on, or improvements to, land,

{b) goods or personal property;

{¢) intellectual property; or

(d) money, choses in action or negotiable instruments;

"public officer” means—

{a) any State officer; or

(b) any person, other that a State Officer, who holds a public office;

"public office” means an office in the national government, a county government
ar the public service, if the remuneration and benefits of the office are payable
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(p) Inspector-General, and the Deputy Inspectors-General, of the National Police
Service; or

{g) an office established and designated as a State office by national legisiation;
"State officer” means a person holding a State office;

"State organ” means a commission, office, agency or other body established under
this Constitution;

"writing" includes printing, photography, lithography, typewriting, Braille, and
any other means of representing or reproducing words in a visible form; and

"youth” means the collectivity of all individuals in the Republic who—
(a) have attained the age of eighteen years; but
(b) have not attained the age of thirty-five vears.
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{b) by deleting sub-section (5);
{c) by deleting sub-section (6).
Amendment of 5. Section 10 of the principal Act is amended by
:Jmti;n flg :fi!; deleting sub-section (4) and substituting therefor the
Q. ¥o -

following new sub-section-

(4} The secretary shall hold office for a term of
three years and may be eligible for re-
appointment for one further term of three years.

Amendment of 6. Section 12 of the principal Act is amended by
:ﬂfm;ﬂifgﬁﬂ’l inserting  the following mnew  sub-sections
o Fa ,

immediately after sub-section (2)-

(3) The Commission shall, after every general
election, review its operations and make the
necessary changes reguired to make its
operations more efficient, effective, transparent
and accountable.

{4} The review shall be completed within one
year after every general election and the
Commission shall publish the report in the
(Gazeite and submit the report to Parliament.

Amendment of 7. Section 36 of the principal Act is amended by
section 36 of ingerting the following new  sub-section
No. 2 of 2011, immediately after sub-section (11)-

(12) Subject to this section, the provisions
set out in the Fifth Schedule shall apply
during the process of delimitation of
electoral units.

8.  The Pirst Schedule to the principal Act is

Amendment of  rended—

the First

Schedale 1o No. {E’.} in para_gmph ]—

RBELEN (i) by deleting sub-paragraph (2) and substituting
therefor the following new sub-paragraph—

{2y The selection panel shall consist of—




THE INDEPENDENT ELECTORAL AND BOUNDARIES

COMMISSION (AMENDMENT) BILL, 2023
A Bill for

AN ACT of Parliament to amend the Independent Electoral and Boundaries
Commission Act, 2011 and for connected purposes

ENACTED by the Parliament of Kenya, as follows—

Short title and

commeEncement,

Amendment of
section 2 of
Ho.9af2011.

Amendment of
secton 6 of
WoDof 200F.

Amendment of
section TA of
No.8of 2011,

1. This Act may be cited as the Independent Electoral
and Boundaries Commission (Amendment) Act, 2023 and shall
come into force upon publication in the Gazette,

2, Section 2 of the Independeni Electoral and
Boundaries Commission Act, 2011 (hereinafter referred to as
“the principal Act™) is amended-

{a) in the definition of the word “chairperson™ by
deleting the words “or the vice-chairperson or a
member of the Commission when discharging the
functions of the chairperson™ appearing
immediately after the word “Constitution;

(b) by deleting the defimition of the expression “first
review

() by deleting the definition of the expression “former
Boundaries Commission™;

(d) by deleting the definition of the expression “former
Constitution™;

(e} by deleting the definition of the expression “issues
arising”.

3. Section & of the principal Act iz amended in
subsection (2){c) by inserting the following new sub-paragraphs
immediately after sub-paragraph (vi) —

(vil) information and communication
technology;
{wiil) accounting.

4. Section TA of the principal Act is amended-
(2) by deleting sub-section (4);
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(b) by deleting paragraph 6 and substituting therefor the
following new paragraph-

Dissolution of Selection Panel
6.(1)The selection panel shall finalize the recruitment
exercise within ninety days of its appointment and
forward the names of the nominees to the President and
shall thereafter stand dissolved.

(2) Despite sub-paragraph (1), Parliament may, by
resolution passed in both the National Assembly and the
Senate, extend the tenure of the selection panel for a

specified period.

P R— 9. The Second Schedule to the principal Act is amended-

B Second (a) by deleting paragraph 5 and substituting therefore
Schedule to No. the following new paragraph-
Sof 2011,

“3, The quorum for the conduct of business at a
meeting of the Commission shall be at least five
members of the Commission.”

(b) by deleting paragraph 7 and substituting therefor the

following new paragraph-
*{7) Unless a unanimous decision is reached, a
decision on any matter before the Commission
shall be by the concurrence of a majority of all
the members of the Commission.”
10. The principal Act is amended by deleting the Fifth
Schedule and substituting therefor the following new
Schedule-

FIFTH SCHEDULE  (s.36)

PROCEDURES FOR THE DELIMITATION OF
ELECTORAL UNITS
1. Notice of delimitation of electoral units

(1) Whenever it 18 necessary to review the names and
boundaries of electoral units in accordance with Article B2}
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(a) two persons nominated by the
Parliamentary Service Commission,
representing the majonty party or
coaliion of parties and the minority
party or coalition of parties;

(b) three persons nominated by the Political
Parties Liaison Committee of whom-

(1) one shall be from a party other
than a parliamentary party or
coalition of parties;

(i) one shall be from a parliamentary
party or coalition of parties
forming the national
government;

(iii)  one shall be from a parliamentary
party or coalition of parties not

forming the national
government;
{c) one person nominated by the Law
Soctety of Kenya;

(d) one person nominated by the Institute of
Certified Public Accountants of Kenya;
and

(¢) two persons nominated by the Inter-
relipious Council of Kenya.

(ii) by inserting the following new sub-paragraphs
immediately after sub-paragraph (2A)—

{2B) The respective nominating bodies shall
select the nominees for appointment through a
competitive and transparent process.

{(2C) In nominating, the persons under
subparagraph (2)(a), (b) and (e}, the respective
nominating bodies shall ensure that not more
than two-thirds of the nominees are of the same
gender.

(iii) in sub-paragraph (3), by deleting the words “sub-
paragraphs (2)(b) and (¢)" and substituting therefor the
words “sub-paragraphs (2)(b), (c). (d) and (e)™;
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(a) the reports of County Boundary Review Panels; or
(b) other relevant data.

(3) The County Boundary Review Panels shall conduct their
business as the Commission may, by guidelines determine.

4. Ascertainment of the inhabitants of Kenya

(1) For purposes of determining the population quota, the
Commission shall ascertain the number of the inhabitants of
Kenya from the figures contained in the latest official national

population census report.

(2) Despite sub-paragraph (1), the Commission shall, subject to
the timelines set out under Article 8%2) of the Constitution,
conduct the delimitation exercise after the nathional population
CENEUS.

(3) The Kenya National Bureau of Statistics, shall, as soon as
possible after the completion of every national census, submit a
copy of the report in the prescribed format to the Commission.

5. Publicization of the preliminary report
(1} The Commission shall—

(a) publicize the preliminary report in its website and in at
least two newspapers of nationwide circulation;

{b) invite the public to make representations on the
proposals contained in the report; and

(c) put in place administrative mechanisms for receiving
representations from the public.

(2) The period set aside for receiving representations from the
public on the proposals contained in the report under this
paragraph shall be as determined by the Commission,

6. Public sensitization

(1) The Commission shall, upon notification of the public of the
intendad delimitation of boundaries under paragraph 1 of this
Schedule, provide the framework for sensitization and
participation of the public.
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and (3) of the Constitution, the Commission shall notify the
public of—

(a) the intended review;

(b) invite representations from interested parties; and

(c) specify the period within which the Commission shall
publish the preliminary report.

(2} A notice under sub-paragraph (1} shall be
accompanied by a preliminary report containing the
particulars set out under paragraph 2.

2. Preliminary report
The preliminary report shall contain the following
particulars—
(a) the proposed delimitation of boundaries for
constituencies and wards including the actual proposed
names of every constituency and ward; and

(b) description of the proposed boundaries showing the
specific geographical and demographical details relating

to such delimitation including—
(i) the population quota for constituencies
and wards;
(iiy the number of inhabitants in every
constituency and ward;

(iliy a classification in relation to each
electoral area indicating whether it is a
city, a sparsely populated area or other
area; and

(ivl]  anindication of the proposed margin of
change from the population quota.

3. Reference materials

(1) The Commission shall, use as its primary reference
matenal—

{a) the final report of the last Electoral and Boundares
Commission on the review of electoral units; and
(b) the latest official population census report.

{2) The Commission may use as its secondary reference
material-
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provision,

(1) Pursuant to Article 89(10) of the Constifution, a person may
apply to the High Court for review of a decision of the
Commission on the delimitation of electoral boundaries.

{2) An application for the review under this paragraph shall be
made within thirty days of the publication of the decision in the
Gazette as required under Article 83(9) of the Constitution and
shall be heard and determined within three months of the date
on which it is filed,

11. Maintenance of records

The Commission shall ensure that all documents, materials,
publications, reports and recommendations arising from the
delimitation process are maintained in a form that is accessible
and usable by members of the public,

12. Duty of certain officers to co-operate with the
Commission

It shall be the duty of every state officer or public officer serving
in the relevant povernment ministry, department or agency
mcluding the ministry for the time being responsible for Interior
and National Admimistration, Director of Surveys, Director-
General of the Kenya National Bureau of Statistics and every
other public officer whose services are required by the
Commission for purposes of the delimitation of electoral units
to provide the necessary information and technical support,

11. The selection panel existing immediately at the
commencement date of this Act ceases to exist bul a person
who served as a member of that selection panel may be
nominated to serve as a member of a selection panel appointed
under this Act.
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(#) The Commission may engage the media, avail equipment
and prepare materials for effective public education and
engagement,

7. Public hearings

(1) The Commission shall conduct boundaries review hearings
in every county and may censtitute constituencies and wards
boundaries review panels in each county for the purposes of
facilitating public heanngs.

(2) Before engaging in the county boundaries review hearings,
the Commission shall notify the public of date, time and place
of such hearings,

(3) Representations to the Commission may be made orally or
in writing.

(4) The proceedings of all boundary review public hearings
shall be recorded, translated and transcribed.

8. Preparation of revised report

(1) Upon completion of the public hearings, the Commission
shall review the proposed delimitation of boundaries and
submit the report to Parliament.

{2) The revised report shall be based on the feedback received
during the public consultative process, subject to the relevant
provisions of the law.

9. Preparation and dissemination of maps

(1) The Commission shall prepare and publish maps in its
website—
{a) for all the electoral units in accordance with the final
boundary dissemination delimitation report;
(b) for the respective constituencies in every county; and
{c) for wards in every constituency.
(2) Despite sub-paragraph (1), the Commission shall provide
physical copies of the maps to Parliament.

10. Review of the decisions of the Commission
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Clause 2 of the Bill seeks to amend section 2 of the Bill by aligning the
definition of the chairperson of the Commission to the Judgment of the
High Court and by deleting obsolete provisions in the section.

Clause 3 of the Bill seeks to amend section 6(2)(c) of the Act to melude
information and communications technology and one of the relevant
professional areas to be taken into account when nominating persons to be
appointed as members of the Commission,

Clause 4 of the Bill seeks to amend section 7A of the Act and delete
subsections (4), (5) and (6) that were held to be unconstitutional by the
High Court.

Clause 5 of the Bill secks to amend section 10 of the principal Act to
provide that the term of the secretary to the Commission shall be three
years, renewable once,

Clause 6 of the Bill seeks to amend section 12 of the principal Act and provide
that the Commission shall, after every general election, review its operations
and make the necessary changes required to make its operations more efficient,
effective, transparent and accountable,

Clause 7 of the Bill provides for the amendment of section 36 of the Act
to anchor the Fifth Schedule to the Act which relates to the procedure for
delimitation of electoral units.

Clause 8 of the Bill secks to amend the First Schedule to the Act to
increase the number of members of the selection panel from seven to nine
in order to accommodate a wide spectrum of stakeholders and interest

groups.
Clause 9 of the Bill secks to amend the Second Schedule to the Act and

provide for the quorum of the Commission.

Clause 10 of the Bill provides for the deletion and substitution of the Fifth
Schedule to the Act which relates to the procedure for delimitation of
electoral units.
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MEMORANDUM OF OBJECTS AND REASONS
Statement of objects and reasons

The Bill seeks to give effect to some of the recommendations and views of
the public that were submitted during the national dialogue discourse on the
Issues of Electoral Justice and Related Matters; QOutstanding Constitutional
Matters; Fidelity to Political Parties/Coalitions and the law on multiparty
democracy; Entrenchment of the National Government Constituencies
Development Fund; the Senate Oversight Fund and the National Government
Affirmative Action Fund and Establishment and Entrenchment of State
Offices.

The Bill seeks to amend the Independent Electoral and Boundaries
Commission Act, No. 9 of 2011 to clean up the Act by deleting obsolete
provisions. The Bill further seeks to make some consequential
amendments intended to align the Act to the Judgment of the High Court
in Katiba Institute & 3 Others v Attorney-General & 2 Others (201 8]eKLR
wherein the High Court held that certain provisions of the Act were
_ unconstitutional.

The Bill also secks to amend section 6 of the Act and include experience
in accounting or information and communication technology as additional
professional qualifications for appointment as a member of the
Independent Electoral and Boundaries Commission.

The Bill further seeks to amend the First Schedule to the Independent
Electoral and Boundaries Commission No. 9 of 2011 to increase the
nurnber of members of the selection panel from seven to nine m order to
accommodate a wide spectrum of stakeholders and interest groups.

The Bill further seeks to replace the current Fifth Schedule with a new and
updated Schedule.

Clause 1 of the Bill sets out the short title of the Bill and provides for its
commencement date.
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"first review" means the review conducted by the former Boundaries
Commission taking into account any outstanding work of that Commission
and issues arising from that review;

"former Boundaries Commission" means the Interim Independent
Boundaries Review Commission established under section 41 B of the
former Constihition;

"former Constitution" means the Constitution in force immediately before
the 27th of August, 2010;

"Fund" means the Independent Electoral and Boundaries Commission
Fund established by section 18;

"igsues arising” means the issues specified in paragraph 1 of the Fifth
Schedule;

"member" means a member of the Commission and includes the

chairperson;

"Parliamentary Committee” means the relevant Departmental Commitiee
of the National Assembly responsible for matters relating to the
Commission;

"principal office” means the headquarters of the Commission;
"Registrar of Persons" means the office in charge of identification,
registration and issuance of identity cards to all Kenyan citizens;

"Salanes and Remuneration Commission” means the Salaries and
Remuneration Commission established under Article 230(1) of the
Constitution;

"secretary” means the secretary to the Commission appointed under
Article 250(12) of the Constitution;

"vice-chairperson” means the vice-chairperson of the Commizsion elected
under Article 250(10) of the Constitution.

12
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Clause 11 of the Bill sets out the transitional provisions relating to the
selection panel for the appointment of members of the Commission.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers and it does not also contain
provisions limiting fundamental rights and freedoms.

Statement on whether the Bill concerns county governments

- The Bill concerns county governments in terms of Article 110{1) of the
Constitution as it contains provisions relating to the election of a county
assembly and a county executive.

Statement on the financial implications of the Bill
The enactment of this Bill shall not occasion additional expenditure of
public funds.

Vheeme iy 2003
KIMANI ICHUNG"WAH, OPIYO WANDAYT,
Leader of the Majority Party. Leader of the Minority Party.

Section 2 of No. 9 of 2011 which it is proposed to amend—
Interpretation

(1) In this Act, unless the context otherwise requires-

"Cabinet Secretary” means the Cabinet Secretary appeinted under Article
152 of the Constitution;

"chairperson means the chairperson of the Commission appointed in
accordance with Article 250(2) of the Constitution or the vice-chairperson
or a member of the Commission when discharging the functions of the
chairperson;

"Commission” means the Independent Electoral and Boundaries
Commission established by Article 88 of the Constitution;
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new chairperson or member, under this Act, shall commence immediately
after the declaration of the vacancy by the President under subsection (2).

(4) Whenever a vacancy occurs in the office of the chairperson, the
vice-chairperson shall act as the chairperson and exercise the powers and
responsibilities of the chairperson until such a time as the chairperson is

appointed.

{5) Where the positions of chairperson and vice-chairperson are vacant, a

member elected by members of the Commission shall act as the
chairperson and exercise the powers and responsibilities of the chairperson
until such a time as the chairperson is appointed.

(6) The provisions of section 6(1) shall not apply to the vice-chairperson
or a member acting as chairperson under this section.
[Act No. 36 of 2016, 5. 33, Act No. 34 of 2017, 5. 3.]

Section 10 of No. 9 of 2011 which it is proposed to amend—
Secretary to the Commission
(1) The Commission shall, through an open, transparent and competitive
recruitment process, appoint a suitably qualified person to be thesecretary
to the Commuission.
(2) A person shall be qualified for appointment as the secretary if the
person-
(a} is a citizen of Kenya;
{b) possesses a degree from a recopnized university;
{c) has had at least five years' proven experience at management
level:
{d} has proven relevant experience in either-
(1) electoral matters;
(i) management;
(1ii) finance;
(iv} povernance;
{v) public administration;
{vi) law; or
{vi1) political science, and
(&) meets the requirements of Chapter Six of the Constitution.

(3) The secretary shall, before assuming office, take and subscribe to the
oath or affirmation of office prescribed in the Third Schedule.
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(2) Despite subsection (1), until after the first election under the
Constitution, references in this Act to the expression "Cabinet Secretary”
shall be construed to mean "Minister”.

Section 6 of No. @ of 2011 which it is proposed to amend—

Qualification for appointments as chairperson or member of the
Commission

6.(1)The chairperson of the Commission shall be a person who is qualified
to hold the office of judge of the Supreme Court under the Constitution.

(2) A personis qualified for appointment as a member of the
Commission if such person-

(a)  deleted by Act No. 36 of 2016, 5. 32;
(b)  holds a degree from a recogmzed university;
(¢)  has proven relevant experience in any the following fields-

(i) electoral matters;
(i) management;
(iii} finance,
(iv)  govemnance;
{v}  public adminisirabion;
{vi) law;and
(d)  meets the requirements or Chapter Six of the Constituhion.

Section 74 of No. 9 of 2011 which it is proposed to amend—
7A. Vacancy in the office of chairperson and members
(1) The office of the chairperson or a member of the Commission shall
become vacant if the holder—
(&) dies;
(b) resigns from office by nefice in writing addressed to the
President; or
(¢} is removed from office under any of the circumstances
specified in Article 251 and Chapter Six of the Constitution.

(2) The President shall publish a notice of 2 vacancy in the Gazette within
seven days of the occurrence of such vacancy.

(3) Whenever a vacancy ariscs under subsection (1), the recruitment of a
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(2) Subject to the Constitution, matters to be addressed in the delimitation
of electoral boundaries are —
(a) review of the names and boundaries of constituencies;
{b) review of the number, names and boundaries of wards;
(c) re-distribution of wards affected by any changes in the
boundaries of constituencies: and
{d) ensuring that the number of inhabitants in each constituency
and ward is as nearly as possible, equal to the population quota as
pravided for by Article 89(5) of the Constitution and that such a
Process —
(1) allows for variation of margin of not more than the
limits provided under Article 89 (6) of the Constitution in
relation to cities, sparsely populated areas and other areas;

(1i) takes into account the provisions of Article 89 (7) (b) of
the Constitution that provides for the progressive
realization of the requirement that the number of inhabitants
in gach constituency and ward to be as nearly as possible,
equal to the population quota for the purposes of the each
rEview;

(i1i) is subject to the use of enumerated national census
figures.

{3) The Commission shall prepare and publish a preliminary report
outlining —
(a) the proposed delimitation of boundaries for constituencies and
(b) the specific geographical; and
(¢} demographical details relating to such delimitation.

(4) The Commission shall ensure that the preliminary report is made
available to the public for a period of thirty days and invite representations
from the public on the proposals contained in the report during that period.

(5) Upon the expiry of the period provided in subsection (4), the
Commission shall, within fourteen days, review the proposed delimitation
of boundaries considering the views received and submit the revised
preliminary report to the Parliamentary Commitiee.
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(4) The secretary shall hold office for a term of five years but shall be
eligible for re-appointment for one further term of five years.

(5) Where the Commission does not intend to reappoint the secretary, the
Commission shall notify the secretary and shall cause the vacancy to be
advertised at least three months before the expiry of the incumbent's term.

(6) The secretary shall, in the performance of the functions and duties of
office,be responsible, answerable and report to the Commission.

(7} The secretary shall be-
(a) the chief executive officer of the Commission;
() head or the secretariat;
(¢} the accounting officer of the Commission;
(d) custodian of all Commission's records;
(&) responsible for-
{i) executing decisions of the Commission;
(i) assignment of duties and supervision of all employees of the
Commission;
(iii) facilitating, co-ordinating and ensuring execution or
Commission's mandate;
(iv) ensuring staff compliance with public ethics and values; and
{(v) the performance or such other duties as may be assigned by
the law and Commission.
(8) The secretary may only be removed from office by the
Commission on grounds of-
(a) inability to perform functions of the office arising out of
physical or mental incapacity;
(b} gross misconduct;
{c) bankruptcy; or
(d) incompetence.
(9) Before removal under subsection (8), the secretary shall be -
ta) informed in writing of the reasons for the intended removal;
(b) given an opportunity to put in a defence against any such
allegations, either in person or through an advocate.

Section 36 of No. 9 of 2011 which it is proposed to amend—

Procedure for delimitation of electoral boundaries

(1) The Commission shall discharge its mandate of the delimitation of
boundaries of constituencies and wards in accordance with the
Constitution, this Act and any other law.
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Constitution or this Act, the President shall appoint a selection
panel consisting of seven persons for the purposes of
appointment of the chairperson or member of the
Commission.
(2) The selection panel shall consist of—
{a) one man and one woman, nominated by the
Parliamentary Service Commission;

(b) one person nominated by the Public Service

Commission;

{c) one persen nominated by the Political Parties Liaison
Committee;

(d)  one person nominated by the Law Society of Kenya;
and

{e)  two persons nominated by the Inter-religious Couneil
of Kenya,

(2A) A person is qualified for appointment as a member of the
selection panel if such person —

(a) 15 a citizen of Kenya;
(b)  meets the requirements of leadership and integrity set
out in Chapter Six of the Constitution; and
(c} holds a degree from a university recognized in Kenya.
(3) The respective nominating bodies under sub-paragraphs (2){b)
and (c}) shall, within seven days of the declaration of a vacancy
in the office of the chairperson or member of the Commission,
submit the names of their nominees to the Parliamentary
Service Commission for transmission to the President for
appointment.
{4) The selection panel shall, at its first sitting, elect a chairperson
and vice-chairperson from amongst its number.
(5) Subject to the provisions of this Schedule, the selection panel
shall determing its own procedure.
(6)  The Parliamentary Service Commission shall provide the
secretariat services and facilities required by the selection panel
in the performance of its functions.

&, Oath or affirmation of office
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(6) The Parliamentary Committee shall, within fourteen days of receipt of
the revised preliminary report, table the report in the National Assembly
together with 1ts recommendations.

(7} The National Assembly shall, within fourteen days of the tabling of the
revised preliminary report, consider the report and forward its
recommendations to the Commission.

(8) Within fourteen days of the expiry of the period provided for in
subsection (7), the Commission shall upon receipt and considerations of
the MNational Assembly and representations from the public, prepare the
final report for publication in the Gazette,

{9) Where the National Assembly fails to make recommendations within
the period specified in subsection (7), the Commission shall publish its
report in accordance with subsection (8).

(10) A person who, being responsible for the publication in the Gazette of
the final report submitted under this subsection fails to publish the report
within the time reguired by the Commuission after the report has been
submitted to that person, commits an offence and 15 liable to imprisonment
for a term of one year.

(11) Notwithstanding any other written Iaw, where the final report is not
published in accordance with the provisions of subsection (9) the
Commission shall, within seven days of the submission of the said report,
cause the report to be published in at least two dailies of national
circulation and such publication shall have effect as if 1t were done in the
Gazette. [Act No. 1 0f2017, 5. 30]

The First Schedule to No. 9 of 2011 which it is proposed o amend—
FIRST SCHEDULE

FROCEDURE FOR APPOINTMENT OF CHAIRPERSON AND
MEMBERS OF THE COMMISSION

1.(1} At least six months before the lapse of the term of the
chairperson or member of the Commission or within fourteen
days of the declaration of a vacancy in the office of the
chairperson or member of the Commission under the
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The selection panel shall stand dissolved upon the requisite
appointments being made under paragraph 4.

The Second Schedule to No. 9 of 2011 which it is proposed to amend—
SECOND SCHEDULE]s. §]

FROVISIONS AS TO THE CONDUCT OF THE BUSINESS AND
AFFAIRS OF THE COMMISSION

1. The Commission shall meet as often as may be necessary for the
carrying out of its business but it shall meet at least once every
calendar month.

2. Ameeting of the Commission shall be held on such date and at such
time as the chairperson shall decide.

3. The chairperson shall, on the written application of one-third of the
members,convene a special meeting of the Commission.

4. Unless the majority of the total membership or the Commission
otherwise agree, at least fourteen days' written notice of every
meeting of the Commission shall be given to every member of the
Commission.

5, The quorum for the conduct of business at a meeting of the
Commuission shall beat least half of the existing members of the
Commission, provided that the quorum shall not be less than three
members;

6. The chairperson shall preside at every meeting of the Commission
at which he is present and in the absence of the chairperson at a
meeting, the vice-chairperson, shall preside and in the absence of
both the chairpersen and the vice-chairperson, the members present
shall elect one of their number wha shall, with respect to the
meeting and the business transacted there at have all the powers of
the chairperson.

1. Unless a unamimous decision is reached, a decision on any matter
before the Commission shall be by a majority of the members
present and voting.

B. Subject to paragraph 3, no proceedings of the Commission shall be
invalid by reason only of a vacancy among the members thereof,
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The chairperson and members of the selection panel shall, before
assuming office, make and subscribe the oath or affirmation of
office prescribed in the Third Schedule.

4 Selection of nominees

{1) The selection panel shall, within seven days of is
appoinfment, invite applications from qualified persons
and publish the mames of all applicants and their
qualifications in the Gazerte, two newspapers of national
circulation and on the website of the Parliamentary
Service Commission,

(2} The selection panel shall consider the applications,
shortlist and interview the applicants.

(3}  The interviews under subparagraph (2) shall be conducted
in public.

(4)  After conducting interviews under subparagraph (2), the
selection panel shall select two persons gualified to be
appointed as chairperson and nine persons qualified to be
appointed as members of the Commission and shall
forward the names to the President for nomination of one
person for appointment as the chairperson and six persons
for appointment as members.

(5)  The President shall, within seven days of receipt of the
names under sub-paragraph (4), forward the list of
nominecs to the National Assembly for approval in
accordance with the Public Appointments (Parliamentary
Approval) Act (Cap. TF).

4. Appointment by the President

The President shall, within seven days of receipt of the names

approved by the National Assembly, by notice in the Gazette,

appeint the Chairperson and the members of the Commission.
B: Gender equity and regional balance

In short listing, nominating or appointing persons as chairperson

and members of the Commission, the selection panel, the National

Assembly and the President shall ensure that not more than two-

thirds of the members are of the same gender and shall ensure

regional balance.

6. Dissolution of Selection Panel
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(1} The Commission shall, in addressing the issues arising
out of the first review-

(a)  use as its primary material the report of the
former Boundaries Commission on the first
review as adopted by the National Assembly; and

(b}  use asits secondary reference material the report
of the Parliamentary Committee on the report of
the former Boundaries Commission on the first

TCVICW,

(2}  The issues arising out of the first review are -

{a) re-distribution of such wards or administrative
units in the affected constituencies as may be
appropriate;

(b)  subject to the Constitution, addressing issues of
new constituencies falling outside the population
quota as provided for by Article 89(6) of the
Constitution but at the same time ensuring that
such a process shall -

(i) take into account the provisions of
Article 89(7)(b) of the Constitution that
requires progressive efforts and not
instant demographic equality of all
towards attaining the population guota
in each constimency and ward for the
purposes of the first review;

(i} not be subject to new definitions of
cities, wurban areas and sparsely
populated areas or to new population
figures;

(1ii} be subject to the use of enumerated
national census figures and not
projected figures.

(c)  addressing the issue of progressively advancing
towards the population quota in protected
constituencies in relation to neighbouring
constituencies where appropriate.

3. Delimitation of electoral units
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9. (1) The secrefary shall be the secretary at all meetings of the
Commission.
(2) The Commission shall, subject to subparagraph (3), establish a
committee for liaison with political parties and may establish
committees of its members for any other purpose.
10. The Commission shall cause minutes of all proceedings of meetings of
the Commission to be entered in books for that purpose.

11. Except as provided by this Schedule, the Commission may regulate its
own procedure,

12.(1) If any person is present at a meeting of the Commission or any
committee at which any matter is the subject of consideration and in which
matter that person or that directly or indirectly interested in a private
capacity, that person shall as soom as is practicable after the
commencement of the meeting, declare such interest and shall not, unless
the Commission or commitiee otherwise directs, take part in any
consideration or discussion of, or vote on any question touching such
mafter,

(2) A diselosure or interest made under subsection (1) shall be recorded in
the minutes or the meeting at which it is made.

(3} A person who contravenes subsection (1) commits an offence and upon
conviction is liable to 2 fine not exceeding five hundred thousand shillings
or to imprisonment for a térm not exceeding seven years or to both such
fine and imprisonment,

(4) A member or employee of the Commission shall not transact any
business or trade with the Commission.

The Fifth Schedule to No. 9 of 2011 which it is proposed to replace—

FIFTH SCHEDULE
[5.2]
PROVISIONS RELATING TO THE FIRST REVIEW
[Act No. 12 of 2012, Sch.]
I, Resolution of issues arising from the first review

The Commission shall resolve all issues arising from the first
review relating to the delimitation of boundaries or constituencies
and wards and publish its final report within a period of four
months or the date or its appointment under this Act.

2. Reference matenials
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submitted to that person, commits an offence and is
liable to imprisonment for a term of one year.

(9 Motwithstanding any other written law, where the final
report is not published in accordance with the provisions
of subparagraph (6) the Commission ghall, within seven
days of the submission of the said report, cause the
report to be published in at least two dailies of national
circulation and such publication shall have effect as if it
were done in the Gazette.

4. Review of decision of Commission
A person may apply to the High Court for review of a decision of
the Commission made under the Constitution and this Act.

5. Application for review
An application for the review of the decision made under
paragraph 4 shall be made within thirty days of the publication of
the decision in the Gazefre and shall be heard and determined
within three months of the date on which it is filed.

6. Sensitization on the proposed boundaries
The Commission shall, upon publication of the boundaries referred
to in paragraph 3 facilitate sensitization of the public on the
boundaries for a period of thirty days.

/. Maintenance of records
The Commizsion shall ensure that all documents, materizls,
publications, reports and recommendations arising from the
delimitation process are maintained in a form that 1s accessible and
usable by members of the public.
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(1) The Commission shall prepare and publish a preliminary report
outlining -

(a) the proposed delimitation of boundaries for
constituencies and wards; and

(b} the specific geographical and demographical details
relating to such delimitation.

(2) The Commission shall ensure that the preliminary report
is made available to the public for a period of twenty-
one days and invite representations from the public on
the proposals contained in the report during that penod.

(3) Upon the expiry of the period provided in sub-paragraph
(2), the Commission shall, within fourteen days, review
the proposed delimitation of boundaries considering the
views received under that sub-paragraph and submut the
revised preliminary report of proposed boundaries to the
Parliamentary Committes,

{4 The Parliamentary Commitiee shall, within fourteen
days of receipt of the revised preliminary report under
sub-paragraph (3}, table the revised preliminary report
to the MNational Assembly together with its
recommendations.

(5) The National Assembly shall, within seven days of the
tabling of the revised preliminary report, consider the
revised report and forward its resolutions to the
Commission.

{6) Within fourteen days of the expiry of the period
provided for in sub-paragraph (3), the Commission
shall, taking into account the resolutions of the National
Assembly under subparagraph (5), prepare and submmt
its final report outlining the matters set out in sub-
paragraph (1)(a) for publication in the Gazeffe.

(T Where the National Assembly fails to make a resolution
within the period specified in subparagraph (5), the
Commission shall proceed to publish its report in
accordance with subparagraph (6).

(&) Any person who, being responsible for the publication
in the Gazette of the final report submitted under this
paragraph fails to publish the report within the time
required by the Commission after the report has been
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(c) mn subsection (3) by inserting the word “valid”
immediately before the words “Kenvan passport™;

(d) by inserting the following new subsection
immediately after subsection 3-

"(3A) A person who registers as a voter during the
period when registration of voters is suspended for
the purposes of a by-election as contemplated
under subsection (1)(b) shall not be eligible to
contest i the electoral area affécted the by-
election™.

mﬁ?ﬁi 4.  BSection 6 of the principal Act is amended—
2% of 3011 (2) by deleting subsection (1) and substituting therefor
the following new subsections-
(1) The Commission shall cause the Register of
Voters to be opened for inspection by members of

the public at all times.

{1A) The Commiszion shall rectify the particulars
of voters at all times except-

(a) in the case of a general election or an
election under Article 138(5) of the
Constitution, during the sixty-day period
before the date of the election;

(b} in the case of a by-election, between the
date of the declaration of the vacancy of
the seat concerned and the date of such
election; or

(c) in the case of a referendum, between the
date of the publication of the referendum
question and the date of the referendurm.

(b) by deleting subsection (2).

i::;":?f‘;,‘f 5. Section 8A of the principal Act is amended—
o 34 LB, (a) by deleting subsection (3); and

(b)in subsection (4), by deleting the expression *
subsection (3)" and substimiting therefor the expression
“subsection (1)".

*"mf‘-’“ﬁ:‘f‘;f“f 6. Section 14 of the principal Act is amended in
No. 24 of 2011, subsection (2)—
(a) by deleting paragraph (a) and substituting therefor
the following new paragraph—
(a)} the day or days for the registration of
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candidates for the presidential election;
(b} by deleting the word “nomination™ appearing in
paragraph (b} and substituting therefor the words
“registration of candidates”,

Section 16 of the principal Act is amended in

" Gl aseR

(a) by deleting paragraph (b} and substituting therefor the
following new paragraph—
(a) the day or days for registration of candidates for the
parliamentary election;

{b) by deleting the word “nomination” appearing in
paragraph (¢} and substituting therefor the words
“registration of candidates™,

Section 17 of the prneipal Act is amended in

. subsection (2)}—

(2) by deleting paragraph (a) and substituting therefor the
following new paragraph—

{(a) the day or days for registration of candidates
for the governor election;

(b) by deleting the word “pomination” appearng in
paragraph (b) and substituting therefor the words
“registration of candidates™.

Seetion 19 of the principal Act is amended in

subsection (2)}—

(a) by deleting paragraph (b) and substituting therefor
the following new paragraph—=
(a)the day or days for registration of
candidates for the county elections; and

(b) by deleting the word “nomination” appearing in
paragraph (c) and substituting therefor the word
“registration™.

Section 22 of the principal Act is amended-

{8) in the marginal note by deleting the word
“nomination” and substituting therefor the word
“registration™;

(b) in subsection (1) by-
(i) deleting the word “nominated” appearing in
the introductory phrase and substituting
therefor the word “registered™;
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(ii) deleting paragraph (b); and

(c) m subsection (2), by deleting the word
“nominated” and substituting therefor the word
“registered”.

gﬂﬂﬂﬁm}ﬂf 11. Section 23 of the principal Act is amended—
Sio. 34 SR (a) in the marginal neote, by deleting the word
“nomination™ and substituting therefor the word

“registration™;

(b} in the introductory phrase of subsection (1} by
deleting the word “nomination™ appearing
immediately after the words “person gualifies”
and substituting therefor the word “registration™;
and

(c) in the introductory phrase of subsection (2) by
deleting the word ‘“nomination” appearing
immediately after the words “not qualified for”
and substituting therefor the word “registration™.

ARG 12.  Section 24 of the principal Act is amended—
Mo, 34 oF 1L, (a) in the marginal note by deleting the word
“nomination”™ and substituting therefor the word

“registration™; and

(b) in the inmtroductory phrase of subsection (1) by
deleting the word “pomination as a® and
substituting therefor the words “registration as a
candidate for election to the office of™.

i 13.  Section 25 of the principal Act is amended—
e B e, (a) in the marginal note by deleting the word
“nomination” and substituting therefor the word

“registration”;

(b) in the introductory phrase of subsection (1) by
deleting the word “pomination as a” and
substituting therefor the words “registration as a
candidate for election to the office of™;

i 14, Section 27 of the principal Act is smended by inserting
No.24of201;  the following new subsection immediately afier subsection

(1A)—

(IB) Notwithstanding the provisions under subsection
(1) a coalition political party shall, within fourteen
days of registration, submit to the Commission a copy
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of the coalition political party’s nomination rules
certified by the Registrar of Political Parties.

15. Section 31of the principal Act is amended—
(2) by deleting subsection {(2);

(b} by deleting subsection (2B);

(¢) by deleting subsection (2C);

(d) by deleting subsection (2E); and

(e} by deleting subsection (2F).

16. Section 32 of the principal Act is amended-
{a) in subsection (1) by deleting the words

“nomination day” appearing immediately after the
words “days before” and substituting therefor the
words “the date for registration of candidates; and

(b) in subsection (1A} by deleting the word

“nomination” appearing immediately after the
words “days before” and substituting therefor the
words “the date for registration of candidates™.

17. Section 33 of the principal Act is amended—
{a) in the marginal note by deleting the word

(B)

soomination” and substituting therefor the word
“registration”;

in subsection {1)}—

(i) by deleting the word “nominated™ appearing in
the introductory phrase and substituting therefor
the word “registered”;

(i) by deleting the words “nomination paper’
appearing in paragraph (b) and substituting
therefor the words “registration of candidates
Form™;

(iii) by deleting the words “nomination day™
appearing in paragraph (¢) and substituting
therefor with the words “date for registration of
candidates™;

(iv) by deleting paragraph (d); and

() by deleting subsection (2).

18. The principal Act is amended by inserting the following
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No. 24 of 2011, npew section immediately after section 33—
Publication  of 33A. The Commission shall publish
im in the Gazette the names of political party

candidates and independent candidates
registered to contest in an election,

Amendment of 19. Section 34 of the principal Act is amended-
section 34 of

Mo, 24 of 2011. . .
i (a) by inserting the following mew subsections

immediately after subsection 8—

(8A) A person shall not be nominated by a
political party under subsection (4) unless
the person is, on the date of submission of
the party list by the political party, a
registered voter in any of the wards in the
county in which the person is nominated.

(8B} The nomination under subsection (4)
by a political part shall ensure equitable
representation from all wards comprising
the respective county.

(b) by deleting subsection (9).

Ingertion of new o : : i ;
section J8A in 20. The principal Act is amended by insetting the following

Moldofaol].  DEW section immediately after section 38 ~
Cazetioment 38A. (1) The Commuission shall —
of  poling
station,

(a) appoint a place or places as a
polling station or polling
stations for each electoral area;
and

(b) publish in the Gazette and
publicise through electronic
and print media of national
circulation and other easily
accessible medium, a notice
specifying the polling stations
established for each electoral
area at least three months
before the date of any election.

(2) No election shall be conducted in a place
other than a place gazetted as a polling station
under subsection (1).

Amendment of 21. Section 38A of the principal Act be amended by
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section 384 of  repumbering 1t 38B.
Mo. 24 of 2011,

Deletion and 22. The principal Act is amended by deleting section 39 and
sy *0F  substituting therefor the following new section—
No. 24 of 2011.
Ditermination 39.(1) The Commission shall determmune,
wd declurstion of - geclare and publish the results of an
election immediately after the close of
polling and results declared at the polling

station shall be final.

(7) The Commission shall appoint
constituency returning officers to be
responsible for-

(a) tallying,  announcement and
declaration, in the preseribed form, of the
final results from each polling station in a
constituency for the election of a member
of the National Assembly and members of
a county assembly;

(b) collating, announcing and declaning
the results from each polling station in the
constituency for the election of the
President, county Goveror, Senator and
county women represeniative to the
Mational Assembly; and

(¢) submitting, in the prescribed form, the
collated results for the election of the
President to the national tallying centre
and the collated results for the election of
the county Governor, Senator and county
women Tepresentative to the National
Assembly to the respective county
returning officer.

(3) The Commission shall appoint county
returning officers to be responsible for
tallying, announcement and declaration,
in the prescribed form, of final results
from constituencies in the county for
purposes of the election of the county
Governor, Senator and county women
representative to the National Assembly.

(4) For purposes of a presidential
election, the Commission shall—
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(a) tally, announce and declare the
presidential results before tallving,
announcing and declaring results
for the other clective positions;

(b) electronically transmit the results,
within _ two hours of the
declaration of the results, from a
polling station to the constituency
tallying centre, national tallying
centre, the ecandidates or their
agents and elections observers in
the preseribed form;

{c)where the oresults are not
transmitted in accordance with
paragraph (b), provide reasons in a
prescribed form;

(d)physically deliver the tabulated
results from a polling station to
the constituency tallying centre
and thereafter to the national
tallying centre;

(e} tally and verify the results received
at the constituency tallying centre
and the national tallying centre;
and

(f) publish the polling results forms
on an online public portal
maintained by the Commission.

(3) The Commission shall verify that the
results transmitted under this section are
an accurate record of the results tallied,
verified and declared at the respective
polling stations.

{6) The Chairperson of the Commission
shall declare the results of the election of
the President in accordance with Article
138(10} of the Constitution.

{(7) The Chairperson may declare a
candidate elected as the President before
all the constituencles have fransmitted
their results if the Commission is satisfied
that the results that have not been
received will not affect the result of the
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election.

(8) The Commission shall announce the
final results in the order in which the
tallying and verification of the results is
completed.

(9) The Commission shall, to facilitate
public information, allow & candidate and
their agent, observers and any other
person authorised to access a polling
station or tallying centre to record and
document the tallying, announcement and
declaration of resulis.

23. Section 44 of the principal Act is amended by inserting

the following new subsection immediately after subsection (4) -

(4A) In procuring the technology, the
Commission shall ensure that —

(i) intellectual property rights to the
technology vests in the Commission;

(ii}  the supplier or their associates have
not been found guilty of violating
any procurement law, committed a
crime, violated professional
standards or been barred from
participating in public procurement
in any jurisdiction; and

(iii)  subject to the Constitution, this Act
and the Data Protection Act, the
technology is  accessible  and
available for scrutiny by candidates,
courts and such other persons as
required under the law,

24. Section 44A of the principal Act is amended-
{a) by renumbering the existing provision as
subsection (1);

(b) by inserting the words “and transmission of
election results™ immediately afier the words
“identification of voters™; and

(c) by inserting the following new sub-section
immediately after subsection (1)—

(2) The Commission shall make
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Regulations for the better carrying into
effect the provisions of this section.

25. The principal Act is amended by deleting section 45.

26. Section 46 of the principal Act is amended in subsection
(1) by-
(2) deleting subparagraph (ii) appearing in paragraph

(b); and

(b) deleting paragraph (c)

27. The principal Act is amended by deleting section 48,

28. The principal Act is amended by repealing section 74.

29, Section 73 of the principal Act is amended —

(a) 1n subsection (4) by deleting the words “on matters of
law only™; and

(b) by inserting the following subsection immediately
after subsection (4)}—

(3) The determination of the appeal under sub-
section (4) by the High Court shall be final.

30. Section 82 of the principal Act is amended by inserting
the following subsection immediately after subsection (3) -

(4} An election court may extend a scrutiny of votes
bevond the polling stations or areas mentioned in the
pleadings.

31. The principal Act is amended by inserting the following
new section immediately after section 82 —

Arcess 1
information,

82A. (1) The Commission shall ensure

access  to  information including  any
technelogy used in the elections in accordance
1;3"-‘[-? 4 of with the Constitution, the Data Protection Act
Mo 9efa0y; and the Independent Electoral and Boundaries

Commission Act.

(2) Where a request for access to information
is made for the purposes of a court order for
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scrutiny  of wvotes, the Commission shall
facilitate access—

{a)in the case of & presidential
election, within three days of
the date of the request; and

(b)in the case of any other elective
position, within seven days of
the date of the request.

(3) The Commission shall not charge fees
where the information requested is provided
in softcopy format.

4) Where information requested is to be
provided in hardeopy format, the Cornmission
may charge a prescribed fee for the provision
of the information and the fee shall not
exceed the actual costs of making copies of
<uch information and if applicable, supplying
them to the applicant.

Amendmeat of 32. Section 85A of the principal Act is amended —
gection 834 of
Moo 24 of 2011, . . .
(a) in subsection (1) by deleting the words “on
matters of law only™; and
(b) by inserting the following subsection immediately
after subsection {2}—
(3) The determination of the appeal under section
(2) by the Court of Appeal shall be final.
Insertion of new 33, The principal Act is amended by inserting the following new
E:Tlm No.280f  uh.part immediately after section BY-
' Evaluation of electoral process
ﬁ?ﬂl'aaﬁﬂﬂ of 87A. (1) The Commission shall, pursuant
£ SO,

to Article 88(4)h) of the Constitution and
within one year of a general election, facilitate
evaluation of the electoral process.

(2) An evaluation under subsection (1) shall
include-
(a) areview of the legal framework under
which the general elections were
conducted;

(b) an audit of the Register of Voters used
during the election;

11
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Reposts.

{e) a review of the role of media and
civil society in the elections;

{(d) areview of the voting procedures on
election day;

(e} a review of the vote counting
procedures on election day;

(f) a review of the elections information
and  communication  technology
deployed in the conduct of the general
elections;

(g) a review of the human resource
deploved for the conduct of the general
clechions;

{h) a review of the existing elections
disputes resolution mechanisms; and

(i) a review of the cost of conducting
the general elections including the
procurement of the necessary goods
and services.

87B. A report on the evaluation of the

electoral process undertaken in accordance
with section 87A shall be published in the
Crazeffe and submitted to Parliament.

12
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MEMORANDUM OF OBJECTS AND REASONS

Statement of Objects and Reasons
The principal object of this Bill is to amend the Elections Act, 2011, The Bill seeks to give

effect to some of the recommendations and views of the public that were submitted dunng
the national dialogue discourse on the Issues of Electoral Justice and Related Matters;
Outstanding Constitutional Matters; Fidelity to Political Parties/Coalitions and the law on
multiparty democracy, Entrenchment of the National Govemment Constituencies
Development Fund; the Senate Oversight Fund and the National Government Affirmative
Action Fund and Establishment and Entrenchment of State Offices.

Clause 2 of the Bill proposes to amend section 2 of the Act by providing for new definitions
for the terms nomination, political party and nomination day. Further, clause 2 proposes to
- sert the word “valid” immediately before the words “Kenyan passport” in the definition of
i dentification document and to insert in the interpretation section the definition of the term
“registration of candidates ™

Clause 3 of the Bill proposes to amend section 5 of the Act which provides for registration of
voters by —

a) inserting the words “within the affected electoral area” immediately after the
words “such by—election” in subsection (13(b); (10 clarify that suspension of
voter registration and revision of the register of voters applies only to the
electoral area affected by a by-clection)

b) inserting the words “of the referendum question” immediately after the word
“publication” in subsection (1)(ba);

¢} inserting the word “valid™ immediately before the words “Kenyan passport”
subsection (3); and

d) inserting a new subsection (3A) which provides that persons registered as voters
during the period when registration of voters is suspended by reason of a by-
election shall not be eligible to contest in the electoral area affected by the by-
election.

Clause 4 of the Bill proposes to amend section 6 of the Act which provides for inspection of
register of voters by deleting subsections (1) and (2) and substituting therefor with new
subsections providing for the inspection of register of voters by members of the public and
rectification of particulars of voters as well as the exceptions when the TEBC shall not be
expected to rectify the particulars of voters,

13
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Clause 5 of the Bill proposes to amend section 8A by deleting subsection {3) which provides
for audit of the register of voters by a professional reputable firm for purposes of the first
general election after commencement of the Act.

Clauses 6, 7, 8, 9, 10, 11, 12 and 13 of the Bill proposes to amend sections 14, 16, 17, 19,
42,23, 24, and 25 by deleting the word “nominations™ and substituting it with “registration of
candidates™ so as to differentiate the roles of IEBC and those of the Registrar of political
parties. Additionally, clauses 7 and 9 deletes submission of party lists in respect of Parliament
and County Assemblies to IEBC by political parties.

Further clanse 10 of the Bill proposes to delete section 22(1)(b) that set out the education
requirements for Members of Parliament or County Assembly. These requirements were
declared unconstitutional in Wambwi & 10 others v Speaker of the National Assembly & 6
others Constitutional Petition 28 of 2021 & Petition E549, E077, E037 & E065 of 2021
(Consolidated),

Clause 14 of the Bill proposes to amend section 27 by inserting a new subsection (1B) to
provide that a coalition party shall within 14 days of registration submit to IEBC a copy of its
nomination rules certified by the Registrar of political parties.

Clause 15 of the Bill proposes to amend section 31 which provides for nomination of
political party candidates by deleting subsection (2), (2B), {2C), (2E) and (2F) which provide
for —

a) that IEBC shall upon request by a political party, conduct and supervise
nomination of candidates by the political party for presidential, parliamentary, or
county elections in accordance with article 88 of the constitution;

b) the submission to the ITEBC of the names of the persons contesting party primary
and the date of the party primary, and publication of these information in the
Gazette by [EBC; and

¢) the requirement that Parliament shall appropriate monies for the effective
implementation of the section.

Clause 16 of the Bill proposes to amend section 32 which provides for approval of symbal
for independent candidate by deleting the words “nomination day” and “nomination” and
substituting them with the words “the date for registration™; and “registration™ respectively,

Clause 17 of the Bill proposes to amend section 33 which provides for nomination of
independent candidates —

a) in subsection (1) by deleting the word “nomination™ and substituting therefor
the word “registration™;

14
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b) in subsection (1) deleting the words “nomination paper” in paragraph (b) and
substituting therefor the words “registration of candidates Form”, and in
paragraph (c) by deleting the words “nomination day™ and substituting therefor
the words “date gazetted for registration of candidates™; and

¢) deleting subsection (2) which provide for the publication in the Gazette of the
names of persons intending to contest in the election as independent candidates.

Clause 18 of the Bill proposes to amend the Act by inserting new section 33A to provide for
publication in the Gazette of party candidates and independent candidates registered to
contest in an election.

Clause 19 of the Bill proposes to amend section 34 which provide for nomination of party
lists members by inserting new sections {8A) and (8B) to provide that a person can only be
nominated as a member of a county assembly if such a person is a registered voter in a ward
within & county the person is to be nominated, and the need to ensure equitable representation
from all wards comprising the respective county as regards nominations.

Clause 20 of the Bill proposes to amend the Act by inserting a new section 38A to provide
for the designation of polling stations by the [EBC and publishing them in the Gazette at least
three months before the date of any election. Further, the new section provides that elections
shall not be conducted in a place not designated as a polling station.

Clause 22 of the Bill proposes to tepeal and replace section 39 which provides for
determination and declaration of results and substitute it with a new section. The new section
proposes that results at the polling station shall be final, and the presidential election shall be
tallied, announced and declared and electronically transmitted before all other elective
positions. Further, the new section has omitted provisions providing for -

a) where there is a discrepancy between the electronically transmitted and the
physically delivered results the result which is an accurate record of the results
tallied, verified and declared at the respective polling station shall prevail,

b) any failure to transmit or publish the election results in an electronic format shall
not invalidate the result as announced and declared; and

¢) the requirement for IEBC to establish a mechanism for the live-streaming of
results as announced at polling stations to facilitate public information.

Clause 23 of the Bill proposes to amend section 44 which provides for technology to provide
{hiat the Commission shall ensure that intellectual property to the technology is vested in the
Commission, a supplier of technology to be used shall not have been found guilty of violating
any procurement law or committed a crime anywhere in the world. Additionally, the
amendment secks to provide for access accessible and available for scrutiny of the
technology subject to the applicable laws.

Clause 24 of the Bill proposes to amend section 44A of the act which provides for
complementary mechanism for identification of voters by inserting the words “and

15
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transmission of election results” and mandating IEBC to make Regulations for better carrying
into effect the provisions of section 444,

Clause 25 of the Bill proposes to delete section 45 of the Act which provides for conditions
under which a Member of Parliament may be recalled. These provisions were declared
unconstitutional in Katiba Institute & another v Attorney General & another Constitutional
Petition No. 209 of 2016 [Formerly Kisumu Petition Number 8 of 2016]

Clause 26 of the Bill proposes to delete the provisions of section 46(1Wb)ii) and (c) that
required that a petition to recall a member of parliament must be signed by a petitioner who
was registered to vote in the election in respect of which the recall is sought and that the
petition must be accompanied by an order of the High Court. These provisions were declared
unconstitutional in Kattba mstitute & another v Attorney General & another Constingtional
Petition No. 209 of 2016 [Formerly Kisumu Petition Number 9 of 2016]

Clause 27 of the Bill proposes to delete section 48 of the Act which presently provides that a
recall election shall be valid if the number of voters who concur in the recall election is at
least fifty percent of the total number of registered voters in the affected county or
constituency. This provision was declared unconstitutional in Katiba Institute & another v
Attorney General & another Constitutional Petition No. 209 of 2016 [Formerly Kisumu
Petition Number 9 of 20146]

Clause 28 of the Bill proposes to repeal section 74 of the Act which provides for settlement
of certain electoral disputes by the IEBC since this mandate is now a function of the Political
Parties Disputes Tribunal established under the Political Parties Act, 2011.

Clause 29 of the Bill proposes to amend section 75 which provides for county election
disputes by deleting the requirement that appeals to the High Court shall be on matters of law
only, and inserting a new subsection (5) to provide that the decision of the High Court on an
appeal on the validity of election of a member of a county assembly shall be final.

Clause 30 of the Bill proposes to amend section B2 of the Act which provides for scrutiny of
votes by providing that a court may extend a scrutiny of votes beyond the polling stations or
arcas mentioned in the pleadings,

Clause 31 of the Bill proposes to insert a mew section 82A to provide for access to
information held by the IEBC. Where such information is required for purposes of scrutiny of
votes, the information shall be provided within three days in the case of a presidential
election, and within seven days in the case of all other elective positions.

Clause 32 of the Bill proposes to amend section 85A which provides for appeals to the Court
of Appeal in respect of membership of the National Assembly, Senate or the office of county
governor by deleting the requirement that appeals shall be on matters of law only, and
inserting a new subsection (5) to provide that the decision of the Court of Appeal shall be
final.
Clause 33 of the Bill proposes to insert new sections 87A, 878 and 87C to provide for the
appointment by Parliament of an independent firm to carry out an evaluation of the electoral

16
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process after a general election. The evaluation shall include a review of the legal framework,
processes and costs associated with the electoral process. The proposed new provisions
require the preparation of a report for submission to Parliament within ninety days of the
appointment of the independent firm.

Statement on the delegation of legislative powers and limitation of fundamental rights
and freedoms ;
The Bill does not delegate legislative powers nor does it lirmt fundamental rights and

freedoms.

Statement on whether the Bill concerns county governments

The Bill concems county governments in terms of Article 110(1) of the Constitution as it
contains provisions relating to the election of members of a county assembly and a county
executive.

Statement that the Bill is not a money Bill within the meaning of Article 114 of the
Constitution

The Bill is not a money Bill within the meaning of Article 114 of the Constitution.

DI T cnsssivissmirsommsmmonssmasmmertaymsem S e
KIMANI ICHUNG'"WAH, OPIYO WANDAYI,
Leader of the Majority Party. Leader of Minority Party.
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Section 2 of the Act which it is proposed to amend-
2. In this Act, unless the context otherwise requires—
“adult™ has the meaning assigned to it in Article 260 of the Constitution;

“apent” means a person duly appointed by—
(a) a political party or an independent candidate for the purposes of an election
under this Act; or
{b) a referendum committee for the purposes of a referendum under this Act,
and includes a counting agent and a tallying agent;

“ballot box™ means a transparent container with a slot on the top sufficient to accept a
ballot paper in an election or in & referendum but which prevents access to the votes
cast unti] the closing of the voting period;

“ballot paper” means a paper used to record the choice made by a voter and shall
include an electronic version of a ballot paper or its equivalent for purposes of
electronic voting,

“campaign period” means the period specified as such in the notice issued by the
Commission in relation to an election;

“candidate™ means a person contesting for an elective post;

“Commission™ means the Independent Electoral and Boundaries Commission
established under Article 88 of the Constitution;

“constituency”™ means one of the constituencies into which Kenya is divided under
Article 89 of the Constitution;

“constituency register” means the register of voters compiled in respect of each
constituency by the Commission;

“county™ means the counties into which Kenva is divided under Article 6 (1) of the
Constitution and specified in the First Schedule of the Constitution;

“county assembly™ means a county assembly constituted in accordance with Article
177 of the Constitution;

“county election" means the election of a county governor or a member of a county
assembly:

“disability™ has the meaning assigned to it in Article 260 of the Constitution;

“election” means a presidential, parliamentary or county election and includes a by-
election;

“electoral area™ means a constituency, a county or a ward;

18
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“election court” means the Supreme Court in exercise of the jurisdiction conferred
upon it by Article 163 (3) (2) or the High Court in the exercise of the jurisdiction
conferred upon it by Article 165 (3) (2) of the Constitution and the Resident
Magistrate’s Court designated by the Chief Justice in accordance with section 75 of
this Act;

“election material” means ballot boxes, ballot papers, counterfoils, envelopes, packets
statements and other documents used in connection with voting in an election and
includes information technology equipment for voting, the voting compartments,
instruments, seals and other materials and things required for the purpose of
conducting an election;

“alection material™ means ballot boxes, ballot papers, counterfoils, envelopes, packets
statements and other documents used in connection with voting in an election and
includes information technology equipment for voting, the voting compariments,
instruments, seals and other materials and things required for the purpose of
conducting an election;

"slection offence” means an offence under this Act;

“elections officer” means a person appointed by the Commission for the purposes of
conducting an election under this Act;

“election period” means the period between the publication of a notice by the
Comimission for a presidential, parliamentary or county election under sections 14, 16,
17 and 19 and the Gazettement of the election results;

“election results” means the declared outcome of the casting of votes by voters at an
election;

“harambee™ means the public collection of monies or other property in aid or support
of a cauge or a project;

“identification document” means a Kenyan national identification card or a Kenyan
passport;

“illegal practice” means an offence specified in Part VI,

“independent candidate” means a candidate for presidential, parliamentary or county
elections who is not 2 member of a political party;

“pomination” means the submission to the Commission of the name of a candidate in
aceordance with the Constitution and this Act;

“pomination day” in respect of an election, means the day gazetted by the
Commission as the day for the nomination of candidates for that election

“observer” means a persom or an organisation accredited by the Commission to
observe an election or a referendum;

19



The Elecyi mendment)] Bill 2023

“party list” means a party list prepared by a political party and submitied to the
Commission purszant to and in accordance with Article 90 of the Constitution and
sections 28, 34, 35, 36 and 37;

“parliamentary election” means the election of one or more members of Parliament;
“petition” means an application to the election court under the Constitution or under
this Act:

“political party™ has the meaning assigned to it in Article 260 of the Constitution;

“polling station™ means any room, place, vehicle or vessel set apart and equipped for
the casting of votes by voters at an election,

“sresidential election™ means an election of a President in accordance with Articles
136, 139 (1) (b) and 146 (2) (b) of the Constitution;

“Principal Register of Voters™ means a current register of persons entitled to vote at an
election prepared in accordance with section 3 and includes a register that is compiled
elecronically;

“public officer” has the meaning assigned to it in Article 260 of the Constitution;
“public resources” include—

(&) any vehicle, or equipment owned by or in the possession; or (b) premises owned or
occupied by, any government, state organ, statutory corporation ora company in
which the Government owns a controlling interest;

“referendum™ means a poll held under Part V;

“referendum committee™ means a national or a parliamentary constituency committes
comprising of persons intending to support or oppose a referendum question;

“referendum officer” means a person appeinted by the Commission for the purpose of
condocting a referendom;

“referendum gquestion™ means a guestion upon which voters shall vote in a referendum
as specified in section 49,

“registration officer” means a person appointed by the Commission for the purpose of
preparing a register of voters;

“returning officer” means a person appointed by the Commission for the purpose of
conducting an election or a referendum under this Act;

“supporter™ means a voter who supports the nomination of a candidate;
“vessel” includes any ship, boat or any other description of vessel used in navigation;

“yoter” means a person whose name 1s included in a current register of voters;
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“voting period” means the period specified as such in the notice issued by the
Commission in relation to an election;

“ward® means an electoral area within a county delimited in accordance with Article
89 of the Constifution.

Section 5 of the Act which it is proposed to amend-
5. {1) Registration of voters and revision of the register of voters under this Act shall be
carried out at all times except—
(a) in the case of a general election or an election under Article 138(5) of the
Constitution, between the date of commencement of the sixty day period immediately
before the election and the date of such election;
Provided that this applies to the first general election under this Act.

(c) in the case of a by-election, between the date of the declaration of the vacancy of
the seat concemned and the date of such by-election; or

(d) in any other case, between the date of the declaration of the vacancy of the seat
concerned and the date of such election.

(2} Notwithstanding subsection (1), where an election petition 15 filed in respect of an
electoral area, between the date of the filing of the petition and the date of the by-election,
where a court determines that a by-election is to be held, a voter shall not be allowed to
transfer his or her vote to the affected electoral area.

{3) Any citizen of Kenya who has attained the age of eighteen years as evidenced by either a
national identity card ot a Kenyan passport and whose name is not in the register of voters
shall be registered as a voter upon application, in the prescribed manner, to the Commission.

(3A) Despite subsection (3), a citizen who has attained the age of eighteen years and has
registered for an identification card and is in the possession of an acknowledgement of
registration certificate shall, upon application, be registered as @ voter using the
acknowledgement of registration certificate, but may only vote using an identification card.

(3B) For purposes of this section, an acknowledgment of registration certificate means a
certificate issued by a registration officer under the Registration of Persons Act to a person
wha has applied for an identification card, pending the issuance of that card.

(4) All applicants for registration under this section shall be registered in the appropriate
register by the registration officer or any other officer authorised by the Commission.

(5) The registration officer or any other authorised officer referred to in subsection (3) shall,
at such times as the Commission may direct, transmit the information relating to the
registration of the voter to the Commission for inclusion in the Principal Register of voters.

Section 6 of the Act which it is proposed to amend-

6. (1) The Commission shall cause the Principal Register of Voters to be opened for
inspection by members of the public at all times for the purpose of rectifying the particulars
therein, except for such period of time as the Commission may consider appropriate.
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(2) The Commuission shall, within sixty days from the date of the notice for a general election,
open the Principal Register of Voters for inspection for a period of at least fourteen days or
such period as the Commission may consider necessary.

(3) The Commission shall, vpon expiry of the period for inspection specified under
subsection (1), compile the amendments to the register of voters and as soon as practicable
thereafter, at least fourteen days before an election—
(a) publish a notice in the Gazette to the effect that such compilation has been
completed; and

{b) cause to be transmitted to every registration officer, a copy of the part of the
Principal Register of Voters relating to the constituency for which the registration
officer 15 responsible to be kept in safe custody.

{4) The Principal Register of Voters shall be kept at the headquarters of the Commission and
copies of the part of the Principal Register of Voters relating to the constituency for which the
registration officer is responsible shall be kept at all the constituency offices of the
Commission.

Section 84 of the Act which it is proposed to amend-
B(1)The Commission may, at least six months before a general election, engage a
professional reputable firm to conduct an audit of the Register of Voters for the purpose of—

(a) venfying the accuracy of the Register;
(bjrecommending mechanisms of enhancing the accuracy of the Register; and

(c)updating the register.

(2)The Kenya Citizens and Foreign Nationals Management Service established under section
3 of the Kenya Citizens and Foreign Nationals Management Service Act (No. 3 of 2011) shall
make available to the Commission the information held by it in the national population
register for the purpose of the conduct of an audit under subsection (1).

(3)For purposes of the first general election after the commencement of this section, the
Commission shall, within thirty days of the commencement of this section, engage a
professional reputable firm to conduct an audit of the Register of Voters for the purpose of —
(ajverifying the accuracy of the Register;

(bjrecommending mechanisms of enhancing the accuracy of the Register; and

(c)updating the register.

{4)The firm engaged under subsection (3) shall conduct the audit and report to the
Commission within a period of thurty days from the date of engagement.

(3)The Commission shall, within fourteen days of receipt of the report under subsection (4),
submit the report to the National Assembly and the Senate.
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(6)The Commission shall implement the recommendations of the audit report within a period
of thirty days of receipt of the report and submit its report to the National Assembly and the
Senate.

Section 14 af the Act which it is proposed to amend-
14. {1) Whenever a presidential election is fo be held, the Commission shall publish a notice
of the holding of the election in the Gazette and in electronic and print media of national
circulation—
(a) in the case of a general election, at least sixty days before the date of the election;
or

(b) in the case of an election under Article 138(5) of the Constitution, at least twenty-
one days before the date of the election;

(c) in any other case, upon the office of the President becoming vacant.

(2) The notice referred to in subsection (1) shall be in the prescribed form and shall specify—
(a} the nomination day for the presidential election; and

(b) the day or days on which the poll shall be taken for the presidential election,
which shall not be less than twenty-one days after the day specified for nomination.

Section 16 of the Act whiclh it is proposed to amend-
16. (1) Whenever a parliamentary election is to be held, the Commission shall publish a
notice of the holding of the election in the Gazette and in the electronic and print media of
national circulation—
(a) in the case of a general election, at least sixty days before the date of the general
clection; or

(b) in any other case, upon the office of 2 member of Parliament becoming vacant and
on receipt of a notice issued by the respective Speaker under subsection (2).

(2) The notice teferred to under subsection (1) shall be in the prescribed form and shall
specify—
(a) the day upon which political parties shall submit a party list in accordance with
Article 90 of the Constitution;
(b} the day for the nomination of candidates for the parliamentary election; and

{¢) the day or days on which the poll shall be taken for the election, which shall not be
less than twenty-one days after the day specified for nomination under paragraph (b).

(3) Whenever a vacancy occurs in the National Assembly or the Senate, the respective
Speaker shall issue a notice in accordance with Article 101 of the Constitution.

(4) The Commission shall within twenty-one days of receipt of the notice issued under
subsection (2), transmit the notice to the relevant refurning officer.

Section 17 of the Act which it is propesed to amend-
17. Initiation of county governor election

23



(1)} Whenever an election for a county governor is to be held, the Commission shall publish a
notice of the holding of the election in the Gazette and in the electronic and print media of
national circulation —

(2) in the case of a general election, at least sixty days before the date of the general election;
or

(b) in any other case, upon the office of the county governor becoming vacant.

{2) The notice referred to in subsection (1) shall be in the prescribed form and shall specify—
(a) the day for the nomination of candidates for the county governor election; and

(b) the day or days on which the poll shall be taken for the county governor election, which
shall not be less than twenty-one days after the day specified for nomination.

Section 19 of the Act which it is proposed to amend-

19, {1) Whenever a county assembly election is to be held, the Commission shall publish a
notice of the holding of the election in the Gazette and in the electronic and print media of
national circulation—
(a) in the case of a general election, at least sixty days before the date of general
election; or

(b} in any other case, upon the office of a member of a county assembly becoming
vacant.

(2) The notice referred to under subsection (1) shall be in the prescribed form and shall
specify—

(a) the day upon which political parties shall submit a party list in accordance with
Article 90 of the Constitution;

(b) the day for the nomination of candidates for county elections; and

(c) the day or days on which the poll shall be taken for the county election, which
shall not be less than twenty-one days after the day specified for the nomination under

paragraph (b).

{3) Whenever a vacancy occurs in a county assembly, the speaker of the county assembly
shall within twenty-one days after the occurrence of the vacancy issue a notice to the
Commission in the preseribed form.

(4) The Commission shall within twenty-one days of receipt of the notice issued under
subsection (3}, tranamit the notice to the relevant retuming officer.

Section 22 of the Act which it is proposed to amend-
22.Qualifications for nomination of candidates
(1JA person may be nominated as a candidate for an election under this Act only if that
person—
(a)js qualified to be clected to that office under the Constitution and this Act; and
{b)holds—
(iyin the case of a Member of Parliament, a degree from a university
recognized in Kenya; or
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(ii)in the case of member of a county assembly, a degree from a university
recognized in Ketiya,
{1ANotwithstanding subsection (1), this section shall come into force and shall apply to
qualifications for candidates in the gemeral clections to be held after the 2017 general
elections.

(1B)The provisions of this section apply to qualifications to nomination for a party list
member under section 34.

(2 Notwithstanding subsection (1)(b), 2 person may be nominated as a candidate for election
as President, Deputy President, county Governor or deputy county Governor only if the
person is 2 holder of a degree from a university recognised in Kenya.

(2A)For the purposes of the first elections under the Constitution, section 22 (1} (b) and
section 24 (1) (b), save for the position of the President, the Deputy President, the Governor
and the Deputy Govemnor, shall not apply for the elections of the offices of Parliament and
county assembly representatives.

Section 23 of the Act which it is proposed to amend-

23, Qualifications and disqualifications for nomination as President

(1) A person qualifies for nomination as a presidential candidate if the person—

{a) is a citizen by birth;

(b} is qualified to stand for election as a member of Parhament;

() is nominated by a political party, or is an independent candidate; and

(d) is nominated by not fewer than two thousand voters from each of a majority of the
counties.

(2) A person is not qualified for nomination as a presidential candidate if the person—
(a) owes allegiance to a foreign state; or

(b) is a public officer, or 15 acting in any State or other public office.

(3) Subsection () (b} shall not apply to—

(a) the President;

(b) the Deputy President; or

(¢} a member of Parliament.

Section 24 af the Act which it is propesed to amend-

24, Qualifications and disqualifications for nomination as member of Parliament

(1) Unless disqualified under subsection (2), a person qualifies for nomination as a member
of Parliament if the person—

() is registered as a voter;

(b satisfies any educational, moral and ethical requirements prescribed by the Constitution
and this Act; and

{c) is nominated by a political party, or is an independent candidate who is supported-

(i) in the case of election to the National Assembly, by at least one thousand registered voters
in the constituency; or

(i} in the case of election to the Senate, by at least two thousand registered voters in the
county.

(2) A person is disqualified from being elected a member of Parliament if the person—

(a) is a State officer or other public officer, other than a member of Parliament;
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(b} has, at any time within the five years immediately preceding the dafe of election, held
office as a member of the Commission;

{c) has not been a citizen of Kenya for at least the ten years immediately preceding the date of
election;

(d) is a member of a county assembly;

(e) is of unsound mind;

() is an undischarged bankrupt;

(g) is subject to a sentence of imprisonment of at least six months, as at the date of
registration as a candidate, or at the date of election; or

(h) is found, in accordance with any law, to have misused or abused a State office or public
office or in any way to have contravened Chapter Six of the Constitution.

(3) A person is not disqualified under subsection (2) unless all possibility of appeal or review
of the relevant sentence or decision has been exhausted.

Section 25 of the Act which it is proposed to amend-

25. Qualifications for nomination as member of county assembly

(1) Unless disqualified under subsection (2), a person qualifies for nomination as a member
of a county assembly if the person—

(a) is registered as a voter,

(b) satisfies any educational, moral and ethical requirements prescribed the Constitution and
this Act; and

(c) 18 either-

(1) nominated by a political party; or

(i) an independent candidate supported by at least five hundred registered voters in the ward
concerned.

(2) A person is disgualified from being elected a member of a county assembly if the
persomn—

(a) 18 a State officer or other public officer, other than & member of the county assembly;

(b) has, at any time within the five years immediately before the date of election, held otfice
as a member of the Commission;

(c) has not been a citizen of Kenya for at least the ten years immediately preceding the date of
election;

{d) is of unsound mind;

(e) 13 an undischarged bankrupt;

(f) is serving a sentence of imprisonment of at least six months; or

(g) has been found, in accordance with any law, o have misused or abused a State office or
public office or to have contravened Chapter Six of the Constitution.

(3) A person is not disqualified under subsection (2) unless all possibility of

appeal or review of the relevant sentence or decision has been exhausted.

Section 27 of the Act which it is proposed to amend-

27, Submission of party nomination rules

(1) A political party shall submit its nomination rules to the Commission at least six months
before the nomination of 1ts candidates.

{1A) The Registrar of Political Parties shall certify the nomination rules submitted under
subsection {1).

(2) An amendment to the nomunation rules shall only be effective nmimety days after
submission of the amendments to the Commission.
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(2A) Upon receipt of the nomination rules from a political party under subsection (1), the
Commission shall, within fourteen days, review the rules to ensure compliance with the
prescribed regulations and —

{a) issue the political party with a certificate of compliance; or

(b} require the political party to amend the rules to ensure such compliance within fourteen
days.

{2B) For purposes of subsection {2A), the Commission shall, by notice in the Gazette, issue
Regulations prescribing guidelines to be complied with and the process by which political
parties mominate candidates for nomination in accordance with Article 88 (4) (d) of the
Constitution failing which the rules shall become void.

Section 31 of the Act which it is proposed to amend-

31. Nomination of pelitical party candidates

(1) A person qualifies to be nominated by a political party for presidential, parliamentary and
county elections for the purposes of Articles 97, 98, 137, 177 and 180 of the Constitution if
that person—

(a) is selected in the manner provided for in the constitution or rules of the political party
concerned relating to members of that party who wish to contest presidential, parhamentary
and county elections; and

{b) subject to subsection (4}, the party certifies the nomination to the Commission.

{(2) The Commission shall, upoen the request of a political party, conduct and supervise the
nomination of candidates by the political party for presidential, parliamentary or county
elections in accordance with Article 88 of the Constitution.

(2A) Every political party shall submit the names of the party candidates who have been
selected to participate in the general elections under this Act at least sixty days before the
elections.

(2B) A political party shall, at least twenty- one days before the nomination day, submit to the
Commission the names of the persons contesting in its party primary and the date of its party
primary.

{2C) The Commission shall publish, in the Gazette the names of the persons contesting m a
party primary under subsection (1) and the date of the party primary within seven days of
receipt of the names of party candidates.

(2D) A candidate for a presidential, parliamentary or county election shall be selected by
persons who are members of the respective political parties and whose names appear on the
party membership list as submitted to the Commission under section 28.

(2E) Where the Commission receives multiple requests under subsection (2), the Commuission
shall conduct and supervise the nomination of candidates for presidential, parliamentary or
county elections for all the requesting political parties —

(a) on the same day;

(b) in the same polling centres; and

(c) in different polling streams for each participating political party.

(2F) Parliament shall appropriate monies for the effective implementation of this section.

(3) Every political party shall notify the Commission of the name of the person authorised by
the party to certify to the Commission that a person has or persons have been selected by the
party under subsection (1) and the person or persons so named shall deposit his or their
specimen signature with the Commission in such manner as the Commission may require.

(4) The authorised person or perscns referred to in subsection (4) shall, in writing, certify that
a candidate has been nominated by the party.
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Section 32 of the Act which it is proposed to amend-

32. Approval of symbol for independent candidate

(1} An independent candidate shall submit the symbol the candidate intends to use during an
election to the Commission at least twenty-one days before nomination day.

(1A) Where there is a vacancy in the office of the Governor, an independent candidate shall
submit to the Commission, the symbeol that the person intends to use during an election at
least seven days before nomination.

(2) The Commission shall, upon receipt of the symbol submitted to it under this section
approve or reject the symbol.

{3) The Commission may refuse to approve the symbol of an independent candidate if the
symbol—

(&) is obscene or offensive;

{b) 15 the aymbol of another candidate or of a political party; or

(c) so nearly resembles the symbol of another candidate or political party or any other legal
entity registered under any other written law.

Section 33 ﬂj’ the Act which it is proposed to amend-

33. Nomination of independent candidates

(1) A person qualifies to be nominated as an independent candidate for presidential,
parliamentary and county elections for the purposes of Articles 97, 98, 137, 177, and 180 of
the Constitution 1f that person—

(2} has not been a member of any political party for at least three months preceding the date
of the election;

(b) has submitted to the Commission, at least sixty days before a general election, a duly
filled nomination paper in such form as may be prescribed by the Commission;

(c) has, at least ninety days before the date of a general election or at least twenty one days
before the date appointed by the Commission as the nomination day for a by-election,
submitted to the Commission the name and symbol that the person intends to use during the
election; and

(d) is selected in the manner provided for in the Constitution and by this Act.

{2) The Commission shall publish in the Gazette, the names of persons intending to contest in
the election as independent candidates at least fourteen days before the nomination day.

Section 34 of the Act which it is proposed to amend-

34.(1)The election of members for the National Assembly, Senate and county assemblies for
party list seats specified under Articles 97 (1) (¢) and 98 (1) (b) (c) and (d) and Article 177 (1)
(b) and (¢) of the Constitution shall be on the basis of proportional representation and in
accordance with Article 90 of the Constitution.

(2)A political party which nominates a candidate for election under Article 87 (1) (a) and (b)
shall submit to the Commission a party list in accordance with Article 97 (1) () of the
Constitution.

(3)A political party which nominates a candidate for election under Article 98 (1) (a) shall

submit to the Commission a party list in accordance with Article 98 (1) (b) and (c) of the
Constitution.
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(4}4 political party which nominates a candidate for election under Article 177 (1) (&) shall
submit to the Commission a party list in accordance with Article 177 (1) (b} and (c) of the
Constitution.

(4A)In the case of a person nominated pursuant to Article 177(1) {c) of the Constitution, the
party list shall include a certification in the manner prescribed by the Commission.

(5)The party lists under subsection (2), (3) and (4) shall be submitted in order of priority.

(6)The party lists submitted to the Commission under this section shall be in accordance with
the constitution or nomination rules of the political party concerned.

(6A)Upon receipt of the party list from a political party under subsection (1), the Commission
<hall review the list to ensure compliance with the prescribed regulations and —
(a)issue the political party with a certificate of compliance; or

{b)require the political party to amend the party list to ensure such compliance failing
which the Commission shall reject the list.

(6B)For purposes of subsection (6A), the Commission may, by notice in the gazelte, issue
regulations prescribing guidelines to be complied with in preparation of party lists.

(7)The party lists submitted to the Commission shall be valid for the term of Parliament.

(R)A person who is nominated by a political party under subsection (2), (3) and (4) shall be a
person who is a member of the political party on the date of submission of the party list by
the political party.

(9)The party list shall not contain a name of a candidate nominated for an election.

(10)A party list submitted for purposes of subsection (2), (3), (4) and (5) shall not be
amended during the term of Parliament or the county assembly, as the case may be, for which
the candidates are elected.

Section 384 of the Act which it is proposed to amend-

18A. Number of voters per polling station
For the purposes of providing efficient and effective conduct of elections, the number of
voters per polling station shall not exceed seven hundred.

Section 39 of the Act which it is proposed to amend-

Determination and declaration of results
39.{1)The Commission shall determine, declare and publish the results of an election
immediately after close of polling.

(1A)The Commission shall appoint constituency returning officers to be responsible for—
(ijtallying, announcement and declaration, in the prescribed form, of the final results
from each polling station in a constituency for the election of a member of the
National Assembly and members of the county assembly;
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(11)collating and announcing the results from each polling station in the constituency
for the election of the President, county Governor, Senator and county women
representative to the National Assembly; and

(iii)submitting, in the prescribed form, the collated results for the election of the
President to the national tallying centre and the collated results for the election of the
county Governor, Senator and county women representative to the National Assembly
to the respective county retuming officer.

(1B)The Commission shall appoint county returmning officers to be responsible for tallying,
announcement and declaration, in the prescribed form, of final results from constituencies in
the county for purposes of the election of the county Governor, Senator and county women
representative to the Wational Assembly.

{1C)For purposes of a presidential election, the Commission shall —
{a)electronically transmit and physically deliver the tabulated results of an election for
the President from a polling station to the constituency tallving centre and to the
national tallying centre;

(bitally and verify the results received at the constituency tallying centre and the
national tallying centre; and

{c)publish the polling result forms on an online public portal maintained by the
Commission.

{(1D)The Commission shall verify that the results transmitted under this section are an
accurate record of the results tallied, verified and declared at the respective polling stations.

{1E)Where there is a discrepancy between the electronically transmitted and the physically
delivered results, the Commission shall verify the resulfs and the result which is an accurate
record of the results tallied, venfied and declared at the respective polling station shall

prevail,

{1F)Any failure to transmit or publish the election results in an electronic format shall not
invalidate the result as announced and declared by the respective presiding and returning
officers at the polling station and constituency tallying centre, respectively.

(1G)The Commission shall, to facilitate public information, establish a mechanism for the
live-sireaming of results as announced at polling stations, and the results so streamed shall be
for purposes of public information only and shall not be the basis for a declaration by the

Commission.

(1H)The chairperson of the Commission shall declare the results of the election of the
President in accordance with Article 138(10) of the Constitution.

(2)The Chairperson may declare a candidate elected as the President before all the
constimencies have transmitted their results if the Commission is satisfied the results that
have not been received will not affect the result of the election.
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{3)The Commission shall announce the final results in the order in which the tallying of the
results is completed.

Section 44 of the Act which it is proposed to amend

44, Use of technology

(1) Subject to this section, there is established an integrated electronic electoral system that
enables biometric voter registration, electromic voter identification and electronic
transmission of results,

{2) The Commission shall, for purposes of subsection(1), develop a policy on the progressive
use of technology in the electoral process.

(3) The Commission shall ensure that the technology in use under subsection (1) is simple,
accurate, verifiable, secure, accountable and transparent.

{4} The Commission shall, in an open and fransparent manner —

(2) procure and put in place the technology necessary for the conduct of a general election at
least one hundred and twenty days before such elections; and

() test, verify and deploy such technology at least sixty days before a general election.

(5) The Commission shall, in consultation with the relevant agencies, institufions and
stakeholders, make regulations for the better carrying into effect the provisions of this
section.

Section 44A of the Act which it is proposed to amend

44A. Complementary mechanism for identification of voters.

Notwithstanding the provisions of section 44, the Commission shall put in place a
complementary mechanism for identification of voters that is simple, accurate, verifiable,
secure, accountable and transparent to ensure that the Commission complies with the
provisions of Article 38 of the Constitution.

Section 45 of the Act which it is proposed to amend

45(1)The electorate in a county or constituency may recall their member of Parliament
before the end of the term of the relevant House of Parliament on any of the grounds
specified in subsection (2).

(2)A member of Parliament may be recalled where the member—
(a)is found, after due process of the law, to have violated the provisiens of Chapter
Six of the Constitation;
(b)is found, after due process of the law, to have mismanaged public resources;
(c)is convicted of an offence under this Act.

(3)A recal] of 2 member of Parliament under subsection (1) shall only be initiated upon a
judgement or finding by the High Court confirming the grounds specified in subsection (2).

(4)A recall under subsection (1) shall only be initiated twenty-four months after the election
of the member of Parliament and not later than twelve months immediately preceding the
next general election.

(5)A recall petition shall not be filed against a member of Parliament more than once during
the term of that member in Parliament.
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(6)A person who unsuccessfully contested an election under this Act shall not be eligible,
directly or indirectly, to initiate a petition under this section.

Section 46 of the Act which it proposed to amend
46.(1)A recall under section 45 shall be initiated by a petition which shall be filed with the
Commission and which shall be—

(a)in writing;

(b)signed by a petitioner who—
(i}is a voter in the constituency or county in respect of which the recall is
sought; and

(11)was regstered to vote in the election mn respect of which the reecall 1s

sought;
(claccompanied by an order of the High Court issued in terms of section 45(3).

(2)The petifion referred to in subsection (1) shall—
(a)specify the grounds for the recall as specified under section 45 (2);

(bjcontain a list of such number of names of voters in the constituency or county
which shall represent at least thirty percent of the registered voters; and

(c)be accompanied by the fee prescribed for an election petition.

{3)The list of names referred to in subsection {2) (b) shall contain the names, address, voter
card number, national identity card or passport mumber and signature or thumb prints of the
voters supporting the petition and shall contain names of at Ieast fifteen percent of the voters
in more than half of the wards in the county or the constituency, as appropriate.

{4)The voters supporting a petition under subsection (3) shall represent the diversity of the
people 1n the county or the constituency as the case may be.

{5)The petitioner shall collect and submit to the Commission the list of names under
subszection (2) (b) within a period of thirty days after filing the petition.

{6)The Commission shall verify the list of names within a period of thirty days of receipt of
that list,

(7)The Commission, if satisfied that the requirements of this section are met, shall within
fifteen days after the verification, issue a notice of the recall to the Speaker of the relevant
House.

{8)The Commission shall conduct a recall election within the relevant constituency or county
within ninety days of the publication of the question.

Section 48 of the Act which it is proposed to amend

48.A recall election shall be valid if the number of voters who concuor in the recall electon is
at least fifty percent of the total number of registered voters in the affected county or
constituency.
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Section 74 of the Act which it is praposed fo repeal-

74. Settlement of certain disputes

(1} Pursuant to Article 88 (4) (e) of the Constitution, the Commission shall be responsible for
the settlement of electoral disputes, including disputes relating to or arising from nominations
but excluding election petitions and disputes subsequent to the declaration of election results.
(2} An electoral dispute under subsection (1) shall be determined within ten days of the
lodging of the dispute with the Commission.

(3) Notwithstanding subsection (2), where a dispute under subsection (1) relates to a
prospective nomination or election, the dispute shall be determined before the date of the
nomination or election, whichever is applicable.

Section 75 of the Act which it is propoesed fo amend-

75. County election petitions

(1) A question as to validity of a election of a county governor shall be determined by High
Court within the county or nearest to the county.

(1A} A question as to the validity of the election of a member of county assembly shall be
heard and determined by the Resident Magistrate's Court designated by the Chief Justice.

(2} A question under subsection (1) shall be heard and determined within six months of the
date of lodging the petition.

(3) In any proceeding brought under this section, a court may grant appropriate relief,
including—

(a) a declaration of whether or not the candidate whose election is questioned was validly
elected;

(b) a declaration of which candidate was validly elected; or

() an order as to whether a fresh election will be held or not,

(4)  Anappeal under subsection (1A) shall lie to the High Court on matters of law only
and shall be -

(a) filed within thirty days of the decision of the Magistrate's Court; and

(b} heard and determined within six months from the date of filing of the appeal.

Section 82 of the Act which it is proposed to amend-

82.  Scrutiny of votes

{1}An election court may, on its own motion or on application by any party to the petition,
during the hearing of an election petition, order for a serutiny of votes to be carnied out in
such manner as the election court may determine.\

(2)Where the votes at the trial of an election petition are scrutinized, only the following votes
shall be struck off—

(a)the vote of a person whose name was not on the register or list of voters assigned to the
polling station at which the vote was recorded or who had not been authonsed to vote at that
station;

(hjthe vote of a person whose vote was procured by bribery, treating or undue influence;
{c)the vote of a person who committed or procured the commission of personation at the
election;

{djthe vote of a person proved to have voted in more than one constituency;

(e)the vote of a person, who by reason of conviction for an election offence or by reason of
the report of the election court, was disqualified from voting at the election; or
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(fithe vote cast for a disqualified candidate by a voter knowing that the candidate was
disqualified or the facts causing the disqualification, or after sufficient public notice of the
disqualification or when the facts causing it were notorious.

(3)The vote of a voter shall not, except 1n the case specified in subsection (1) (), be struck
off under subsection (1) by reason only of the voter not having been or not being qualified to
have the voter's name entered on the register of voters,

Section 854 of the Act which it is propesed to amend-

85A. Appeals to the Court of Appeal

(1)An appeal from the High Court in an election petition conceming membership of the
National Assembly, Senate or the office of county governor shall lie to the Court of Appeal on
matters of law only shall be -

(a)filed within thirty days of the decision of the High Court; and

(b)heard and determined within six months of the filing of the appeal.

{2)An appeal under subsection {1} shall act as a stay of the certificate of the election court
certifying the results of an election until the appeal is heard and determined.
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THE ELECTION OFFENCES (AMENDMENT) BILL, 2023
A Bill for
AN ACT of Parliament to amend the Election Offences Act
ENACTED by the Parliament of Kenya, as follows—

Shortfitl. 1. This Act may be cited as the Election Offences
(Amendment) Act, 2023.

Amendment 2. Section 6 of the Election Offences Act, 2016 15

of section & ded

of No. 37 of AEHESY

2016,

(a) in paragraph (h), by inserting the words “or
unreasonably delays” immediately after the word
“fails,”

(b} in paragraph (k), by inserting the words “and any
other person™ immediately after the word
“gandidate.”

(c) by inserting the following new paragraphs
immediately after paragraph m—

(n) conducts or holds an election in an
ungazzetted polling station;

(o) knowingly or intentionally interferes, alters
or knowingly or intentionally causes another
person to interfere or alter declared results;

KIMANI ICHUNG"WAH, OPIYD WANDAY],
Leader of the Majority Party. Leader of the Minority Party.
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MEMORANDUM ON OBJECTS AND REASONS
Statement of objects and reasons

The principal object of this Bill is to amend section 6 of the Election Offences Act.
2016.The Bill seeks to give effect to recommendations and views of the public that
were submitted during the national dialogue discourse on the [ssues of Electoral
Tustice and Related Matters; Outstanding Constitutional Matters; Fidelity to Political
Parties/Coalitions and the law on multiparty democracy; Entrenchment of the National
Government Constituencies Development Fund; the Senate Oversight Fund and the
National Government Affirmative Action Fund and Establishment and Entrenchment
of State Offices.

Clause 1 sets out the short title of the Bill.

Clause 2 of the Bill amend section 6 of the Act to provide that it shall be an offence
for members and staff of the Independent Election and Boundaries Commission to
conduet or hold an election in ungazzetted polling station, Further, the Clause creates
offences for members and staff of the Commission who unreasonably delay in
declaring elections results or kmowingly alter declared election resulis

Statement on the delegation of legislative powers and limitation of fundamental
rights and freedoms

The Bill does not delegate legislative powers nor does it limit any fundamental rights
and freedoms.
Statement that the Bill concerns county governments

This is a Bill concerning county povernments in terms of Article 110(1) of the
Coenstitution.

Statement that the Bill is a money Bill within the meaning of Article 114 of the
Constitution '

The Bill 15 not a money Bill within the meaning of Article 114 of the Constitution,

EABTEE RIS o rcnersonm remototm ot e g s, o oot s s s oo R
KIMANI ICHUNG'"WAH OPIYO WANDAYI
Leader of the Majority Party. Leader of the Minority Party.
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Section 6 of No.37 of 2016 which it is proposed to be amended-

6. Offences by members and staff of the Commission

A member of the Commission, staff or other person having any duty to perform pursuant to
any written law relating to any election who—

(@) makes, in any record, return or other document which they are required to keep or make
under such written law, an entry which they know or have reasonable cause to believe to
be false, or do not believe to be true;

(b) permits any person whem they know or have reasonable cause to believe to be able to
read or write to vote in the manner provided for persons unable to read or write;

{¢) permits any person whom they know or have reasonable cause to believe not to be
visually impaired or a person with disability to vote in the manner provided for persons
who are visually impaired or persons with disability, as the case may be;

(d) wilfully prevents any person from voting at the polling station at which they know or
have reasonable cawse to believe such person is entitled to vote;

(e} wilfully rejects or refuses to count any ballot paper which they know or have reasonable
cause to believe is validly cast for any candidate in accordance with the provisions of
such written law; '

{f) wilfully counts any ballot paper as being cast for any candidate which they know or have
reasonable cause to believe was not validly cast for that candidate;

(g) interferes with a voter in the casting of his vote in secret;

(b} where required under the Elections Act {(No. 24 of 2011) or any other law to declare the
' result of an election, fails to declare the results of an election;

(i) except in the case of a member, officer or person authorised to do so, purports to make a
formal declaration or formal announcement of an election result;

(j) without reasonable cause does or omits to do anything in breach of his official duty;
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(k) colludes with any political party or candidate for purposes of giving an undue advantage
to the political party or candidate;

(1) wilfully contravenes the law to give undue advantage fo a candidate or a political party
on partisan, ethnic, religious, gender or any other unlawful considerations; or

(m) fails to prevent or report to the Commission or any other relevant authonty, the
commission of an electoral offence committed under this Act,

commits an offence and 1s hable on conviction, to a fine not exceeding two million shillings
or to imprisonment for a term not exceeding five years or to both.
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THE ETHICS AND ANTI-CORRUFPTION COMMISSION
(AMENDMENT) BILL, 2023

A Bill for

AN ACT of Parliament to amend the Ethics and Anti-Corruption
Commission Act

ENACTED by the Parliament of Kenya, as follows—

Short title. 1. This Act may be cited as the Ethics and Anti-

Corruption Commission (Amendment) Act, 2023,

M#dﬂ‘sm of 2. Section 5 of the Ethics and Anti-Cormuption
o1 " Commission Act, 2011 (in this Act referred to as the

“nrincipal Act”) is amended by deleting sub-section (1) and
substituting therefor the following new subsection—

“(1) The chairperson of the Commission shall be a
person who is qualified to hold the office of a judge
of the High Court under the Constitution.”

Saving provishon. 3. Sections 2 of this Act shall not apply to a person who

immediately before the commencement of this Act was
serving as a Chatrperson of the Commission.
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons

The principal object of this Bill is to amend the Ethics and Anti-Corruption
Commission Act No. 22 of 2011 to prescribe the qualifications for
appointment of @ Chairperson of the Commission. The Bill seeks to give effect
to some of the recommendations and views of the public that were submitted
during the national dialogue discourse on the Issues of Electoral Justice and
Related Matters; Outstanding Constitutional Matters; Fidelity to Political
Parties/Coalitions and the law on multiparty democracy; Entrenchment of the
National Government Constituencies Development Fund; the Senate
Oversight Fund and the National Government Affirmative Acfion Fund and
Establishment and Entrenchment of State Offices.

Clause 1 of the Bill sets out the short title of the Bill,

Clause 2 of the Bill amends section 5 of the Act to preseribe the qualifications
for appointment of a Chairperson of the Commission. The clause provides that
the Chairperson of the Commission shall be a person who is qualified to hold
the office of judge of the High Court under the Constitution.

Clause 4 of the Bill 1s a saving provision and provides that the Act shall not
apply to a person who immediately before the commencement of the Act was
serving as 4 Chairperson of the Commission.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delepate legislative powers nor does it limit fundamental
rights and freedoms.

Statement that the Bill does not concern County Governments.

The Bill does not concern County Governments in terms of Article 110(1)(a)
of the Constitution and it does not affect the functions and powers of County
Governments recognizeéd in the Fourth Schedule to the Constitution.

Statement that the Bill is a money Bill within the meaning of Article 114
of the Constitution

The enactment of this Bill may not occasion additional expenditure of public
funds.

o | R CRRRVLR RPN SNRURUEIPRSRNBUIS. | | ;- X

KIMANI ICHUNG'WAH, OPIYO WANDAYIL,
Leader of the Majority Party. Leader of the Minority Party.
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Section 3 of No. 22 of 2011 which it is proposed to be amend—
5: Qualifications for appointment as chairperson or member
(1) A person shall be qualified for appointment as the chairperson if that
person—
{a)  meets the requirements of Chapter Six of the Constitution;
(b)  holds a degree from a university recognised in Kenya;

(¢)  has knowledge and experience of not less than fifteen years in

any of the following fields—
(1) ethics and governance;
(i)  law;
(ifi}  public administration;
(iv)  leadership;

(v)  economics;
(vi) social studies;
{vii) auodit;
(viii) accounting;
(ix)  fraud investigation;
(x)  public relations and media; or
(xi}  religious studies or philosophy; and
(d) has had a distinguished career in their respective field.

(2) A person shall be qualified for appointment as a member of the
Commuission if that person—

(a) meets the requirements of Chapter Six of the Constitution.
(b)  holds a degree from a University recognized in Kenya;

(¢}  has knowledge and experience of not less than ten years in any

of the following fields—
(i) ethics and governance;
()  law;
(iii) public administration;
(iv) leadership:

(v)  economics;
(vi)  social studies;
(vii) ~audit;
(viil) accounting;
(ix)  fraod investigation;
(xi  public relations and media; or
fxi)  religious studies or philosophy; and
(d) has had a distinguished career in their respective field.

(3) A person shall not be qualified for appointment as a chairperson or as
a member if the person—

{a)  isa member of a governing body of a political party;
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(b) iz an undischarged bankrupt;
(c) has been convicted of a felony; or

(d)  has been removed from public office for contravening the
provisions of the Constitution or any other law.

{4)  Subsection (3)a) shall cease to apply to a person after two general
elections have been held since the person ceased to hold such office.
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THE STATUTORY INSTRUMENTS (AMENDMENT) BILL, 2023
A Bill for
AN ACT of Parliament to amend the Statutory Insiroments Act to
provide for the timelines within which statutory instruments shall be

made; and for connected purposes.

ENACTED by the Parliament of Kenya, as follows—

Short title. 1. This Act may be cited as the Statutory Instruments
{Amendment) Act, 2023,

:ﬂ‘zﬂ".‘ﬁ"’; 4:fm“;q"': 2. The Statutory Instruments Act is amended by inserting

71 m? ;Em. " the following new section immed:ately after section 24 —
Ti:;ﬂf‘f]mfffm 24A. (1) A regulatory-making authority shall
ELIELEN - P [k
gmmmgr'y make a statutory instrument within the penied

instrument. provided for under the enabling legislation.

{2) If the epabling legislation does not
provide the timelines within which a statutory
instrument 1s to be made, the regulatory-making
authority shall make the statutory instrument
within twelve months from the date of
commencement of the enabling legislation,

(3) If a regulatory-making authority fails to
make a statufory instrument within the specified
time, any person may petition Parliament and
where possible together with a draft of the
statutory instrument for consideration.

(4) A person who without a reasonable cause
fails to make a statutory instrument within the
required timelines commits an offence and is
liable, on conviction, to a fine not exceeding five
hundred thousand shillings.

{5) A person hable for an offence under
subsection (4) shall be personally liable for the
fine and public funds shall not be used to pay

such a fine.
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MEMORANDUM OF OBJECTS AND REASONS
Statement of objects and reasons

The Bill seeks to give effect to some of the recommendations and views of the
public that were submitted during the national dialogue discourse on the Issues of
Electoral Justice and Related Matters; Ouistanding Constitutional Matters; Fidelity
to Political Parties/Coalitions and the law on multiparty democracy; Entrenchment
of the National Government Constituencies Development Fund; the Senate
Oversight Fund and the National Government Affirmative Action Fund a&nd
Establishment and Entrenchment of State Offices.

The Ball seeks to amend the Statutory Instruments Act, 2013 to provide the
timelines for the making of regulations to ensure implementation of laws
passed by Parliament. The Bill proposes to insert a new section 24A in the
Statutory Instruments Act to require a person responsible for the making of
regulations to make the regulations within twelve months, where the enabling
legislation has not set of the timelines for the making of regulations. Where a
person fails to make regulations within the required timelines, the person
commits an offence punishable with a fine of five hundred thousand shillings,

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit fundamental
rights and freedoms.

Statement that the Bill is not a money Bill within the meaning of Article
114 of the Constitution

The Bill is not a money Bill within the meaming of Article 114 of the
Constitution,

Dated e ity 2033:
KIMANI ICHUNG™WAH, OPIYO WANDAYI,
Leader of the Majority Party. Leader of the Minority Party.
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THE POLITICAL PARTIES (AMENDMENT) BILL, 2023
A Bill for
AN ACT of Parliament to amend the Political Parties Act, 2011
ENACTED by the Parliament of Kenya as follows—

Short fitle and 1. Thiz Act may be cited as the Political Parties
eommencement  (Amendment) Act, 2023 and shall come into force upon
publication in the Gazette.

Amendment  af 2. Section 2 of the Political Parties Ast
section 2 of Mo, (hereinafter referred to as the “principal Act”) is amended
11 0f 2011 by—
(a} inserting the following new definition im proper
alphabetical sequence—

“Commission” means the Independent Political
Parties Regulatory Commission established under

section 33A4;
{b) by deleting the definition of the rerm “Registrar™.
Amendment  of 3. The principal Act 15 amended—
M1l af 2011, {a) by deleting the word “Registrar” wherever it

appears snd substimting therefor the word
“Commission™; and

(b} by deleting the words “Office of the Registrar
of Political Parties” wherever they appesar and
substituting therefor the word “Commission”.

Repeal af 4. The principal Act is amended by repealing section
section 1A of 14A.
Mo, 202001

Repeal and
replacement  of
stion 33 of
Mo 11 of 2011,

5. The principal Act is amended by repealing section 33
and substituting therefor the following new sechions—

Estsbfishment of 33A. (1) There is established the
the Independent  Independent  Political  Paies
Poliienl  Parties Regulatory Commission,

:E'*-E"lﬂ_m"l'r' () The Commission shall be
-DIAIAEE ST t‘eﬁpﬂiﬂihiﬂ fop —



The Political Paviies (dmendmenty Bill, 2023

(2} the registratzon of palitical
parties wnd. their  office
hodders;

() the mavagement of the
Political  Parties’  Fund
establizhed voder this Act,

(o) ensuning the publication of
audited annuil accounts of
political parties,;

(d) the verification and make

publicly available the list of

ill members of political

parties,

kocping and mamintAining a

register of wmembers of

registercd political partics,

() maintaining & rogistor of

political  parties and  1he

svimbalz of the political
partes

ensuring sl verilving that

no parson is & mombor of

innote thit i

political party amd nobifying

ihe Independent Electorat

amd Boundaries

Commission of itz hndings;

{h} certifiring tlal at
independent candidate in an
election 15 not 8 member of
any  registered  paolitical
party;

{i) certifying that the symbol
inignded to be used by an
independent
candidate in an election
does not  resemble  the
symbol of a registered
political party;

(r certifying that the mamess
Appearing in a party sl are
the names of members of

e

—

s

(£
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the political party;
presenting the party list;

(k) regulating  political  party
nominations i accordance
with this Act;

{I) training political party
alection’ agents upon the
request and finanecing by
the political party;

() investipating  complainis
received under this Act;

{n) such other functions as may
be confesred on the
Commission by national
legislation.

{3} The Comumission, in the
performance of its functions, shall
be an independent office and shall
not be under the divection or control
of any person or authority.

Appoiniment  of a9y {1} The Commission shall be
members of the . orised of five commissioners
Commissicn. appointed by the President with the

approval of the National Assembly.

{2} The Commission shall consist of

o

{a) two members, oue man and
one woman, nominated by
the majonty . parly or
coalition of parties in the
Mational Assembly,

{b) two members, cne man and
one woman, nominated by
the minority paiky o or
coalition of parties in the
Mational Assembly;

{c} one member nominated by
the Parliamentaiy Service
Commission  being &
representative  of  non-
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Bepsal al
seclion 3 af
Mo, 11 ol 2011

Amendment of
seclion MO of
Mo, 1ol 2011,

Bavang
rovISion.

lawers ol the

Commisian
appamnt sl

ba

poclivmentary  registored
political parties.

(3Y The commussioners shall cach
hold office for a non-renewable term
of six years.

{4} The members of the Commission
shall elect a chairperson and vice-
chairpersan from amang
themsclves—

(a} at the first sifting of the
Cammission; and

(bywhenever it s necessany
to fill a vacancy in the office
of the chairperson and vice-
chairperson.

(5Y The cheirperson and  wice-
chiatypersen of the Commission siall
not e of the same gendaol

33C. The Commizsion shall have
the power to appoint stafl upon
consuitation with the Public Service
Commission and the Salaries and
Remuneration Commission,

6. The principal Act is amended by repealing section 34,

7. Scction. 34C(1) of the principal Act is amended by
deleting the words “or is deemed to have resigned from the
political party and the Registrar has been notified of the
resignation” appeating in paragraph (c).

B. A person who immediately belore the commencoment
this Act was 8 member of staff of the Office of the Registrar
of Political Parties shall be deemed to be a member of staff
of the Commission and shall continue to serve under the
game terms and conditions.
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MEMORANDUM OF OBJECTS AND REASONS
Statement of ohjects and reasons for the Bill

The Bill seeks 10 give effect to some of the recommendations and views of
the public that were submitted during the national dialogue discourse on
the Issues of Electoral Justice and Related Matters; Outstanding
Clonstitutional Matters; Fidelity to Political Parties/Coalitions and the law
on multiparty democracy, Entrenchment of the National Government
Constituencies Development Fund; the Senate Oversight Fund and the
National Government Affirmative Action Fund and Establishment and
Entrenchment of State Offices.

The Bill secks to amend the Political Parties Act, No, 11 of 2011 in order to
replace the Office of Registrar of Political Parties with the Independent
Pelitical Parties Regulatory Commissiot.

Statement on the delegation of lepislative powers and limitation of
fundamental rights and freedoms

This Bill does not delegate legislative powers nor does it limit any
fundamental rights and frecdoma.

Statement of how the Bill concerns county governments
The Bill contains provisions that affect the functions and powers of county
governments in terms of Article 110 of the Constitution.

Statement as to whether the Bill is a money Bill within the meaning of
Article 114 of the Constitution

The enzctment of this Bill shall not occasion additional expenditure of
public funds.

11T 1 - AU | 7.1 3

KIMANI ICHUNG*WAHN, OPIYO WANDAYI,
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Leader of the Mujerity Party. Leader of Minority Party.

Section 2 of No. 11.af 2001 which it is propased to amend-
Interpretation

[ this Act; unless the context etherwise requires—
"branch” means any devolved unil of a political party;

"Cabinet Secretary” means the Cabinet Secretary for the time being responsible for
matters relating to elections;

"eoalition" means an alliance of two or more political parties formed for the
purpose of pursuing a common geal and is govemed by a written agreement
deposited with the Repistrar;

"coalition poelitical parly” means a coalition that is registered by the Registrar as a
political party;

"Commn:ission" means the Independent Electaral and Boundaries

Commiszion established under Asticle 8% ol the Constitution;

“dircet party nomination” means the process by which a political party,

through its registered members, elect sits candidates for an election;

“election” means (he act of selecting by vote, of a person or persons from

among a number of candidates to il an office or to membership of any political
party and includes a presidential, parliamentary or county election;

"ethnic minorities” means a group that 15 no! the dominant one i a given society;
"Tounding members of a political perty” means the persons who form a

political party and who have contnbuted or offered to contbute either in cash or
m kind to the mitial assets of the party in respect of the first year of its existence;
“Fund” means the Political Parties Fund established by section 23;

"Gazerte™ means the Kenya Gazette published by the authonity of the national
government, or a supplement of the Kenya Gazette;

"governing body” means the committee responsible for adminstering the

affairs of a political party

“indirect parly nomination™ means the process by which a pelitical party,

through the use of delegates selected from registered members of the political
party and interviews, seleets its candidates for an election;
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"marginalised community” has the meaning assigned to it under Article 260 of the
Constitution;

"merger” means where two or more palitical parties consolidate their operations
and combine all officers, structure, and other functions of the political parties,

"office holder” in relation to a political party means any person who is elected by
the members of the pelitical party to hold office and is registered with the
Registrar of Political Fartics;

"political party"—
{a) means an association of citizens with an 1dentifiable ideology or

programume that is constituted for the purpose of influencing public palicy of
nomingting candidates (o contest elections, and

{b) includes a cozlition political party;

“ublic officer” has the meaning assigned to it under Article 260 of the
Conatitution;

“Registrar” means the Registrar of political parties appointed under section 33;
"special interest groups" includes—

{a) women,

(b) persons with disabilities;

(¢} youth;

(d) ethnic minorities; and

(2} marginalized communitias.

"State" when used a5 a noun, means the collectivity of offices, orpans and other
entities comprising the povernment of the Republic under the Constitution;

"staternent of ideology” means a statement setting out the doctrine, ethical ideals,
and principles of the party;

"Tribunal" means the Political Parties Disputes Tribunal established under
gection 3% and
"youth” has the meaning assigned to it under Article 260 of the Constitution.

Section 144 of Mo, 11 of 200 1 which il is proposed to amend-
14A.  When a member may be deemed to have resigned from a political party
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(17 A persan who, while being 8 member of a political party shall be decmed
to have resigned from that party if thal person—

(a) forms another political party;
(b)joins in the formation of another political party;
{c} another political party,

icd) I any way or manner, publicly advocates for the formation of
another political party; or

()  promotes the ideology, interests or policies of another political
party.,

2} A pohitica] party shall, before deeming 5 member to have resigned under
subsection (13—

(a) notify the mentber that he or she haz been deemed o have resigned
from the political party and that the political patty intends to remove his or
her name from the list of its members; and

(b} afford the member a fair opportunily to be heard n accosdance with the
procedure sct oul in the constitution of the political party.

{21 A political party which deems a member 1o have resigned from the pohitical parly
shall notify the Registrar in writing of the member's resignation and request the
Registrar to remove that person’s name from the register of members of that political
party.

i4) Upon the notification under subsection {3), the Registry may, where the Regisirar
15 safishied that the political party has complied with the procedure under subsection
{2}, remove the member’s pame from the register of members of the political parly
within seven days of the notification and notify the member in writing thal he or she
has ceased to be a member of that political paity.

(5) Where the Registrar is not satisfied in accordance with subsection (4}, the
Registear shall pefer the matter back 1o the concerned political party for
reconsideration.

{6} Subsection (1) (c), (d} and (e} shall not apply to-a member of a political party
which enters or proposes to enter a merger or a coalition with another political parly.

Section 33 af No, 11 of 2011 which it is proposed to repeal and replace-
33. Establishment of the Office of Registrar
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(1) There is established the Office of the Registrar of Political Parties which shall
be a body corporate with perpetual succession and a seal and which shall be
capable of suing and being sued in its corporale name.

(2) The Registrar shall be depudised by three Assistant Registrars, not more than
two of whom shall be of the same gender.

{3} The Office of the Registrar shall be a Siate office within the meaning of Aiticle
260 of the Clonstitotion

4} The Office of the Registrar may engage such staff, experts or consultants as are
necessary for the proper and effective discharge of its functions under this Act and
any other written law.

{5) The Office of Registrar shall be independent and shall not be subject to
direction or control of any person or awthority.

{6) A person shall be qualified for appointment as Registrar or as an Assistant
Eepistar if the person—

(a) holds a degree from a university recognised in Kenya;

(b} has proven knowledge and experience in any of the following helds—

(i) finanice;

(i} manapement;

(i) pelitical scicnes;

(iv) lawr;

() govemance; or

(vi} public administration;

(c) has, in the case of the Repistrar, at least fifteen years post qualification
experience in the relevant areas of expertise and, in the case of an Assistant
Registrat, lias at least ten years post qualification experience in the relevant area of
expartise; and

{d) is a porson of high moral characler and integrity and has satisfied the
requirements of Chapter Six of the Constitution.

{7) A person shall not be qualified for appointment as a Registrar or Assistant
Registrar if the person has, at any time within the preceding five years, held office
or stood for clection az 8 member of Parliament or a county assembly or as a
member of a governing body of a political pariy.

(B} The Registrar and Assistant Registrars shall, before assuming office, take
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and subscribe to the oath or affirmation prescribed in the Fourth Schedule.

{9 The Registrar and Assistant Registrars shall serve for 2 non-renewable term-of
six years and shall not be eligible tor re-appointment.

(10} A person who serves as a Registrar or Assistant Registrar shall not be eligible
to contest for election as a member of Pacliament or a county assembly, or

as a member of a governing body of a political party within five years of the
persan ceasing 1o be Fegistrar or Assistent Registrar.

Section 34 of Wo. 1T of 2001 which it is proposed to amend-
34, Functions of the Registrar
The functions of the Remistrar shall beé to—

{a) register, regulate, monitor, investigate and supervise political parties o ensure
compliance with this Act;

{b}administer the Fund:

{c)ensure publication of audited annual sccounts of political partjes;

{d}verify and make publicly available the list of all members of political pariies;
{da) keep and maintain a register of members of registered political partics;

{&) maintain a register of political parties and the symbels of the palitical parties;

{f)} ensure and verify that no person is a member of more than one political party
and notify the Commissgion of the findings;

{fa) certify Lhat an independent candidate in an election is not a member of any
repistered political party;

{Mh) certify that the symbol intended to be used by an independent candidate in an
election does not resemble the symbol of a registered political party;

{fe} certify that the names appearing in a party list are the names of members of
the political party presenting the party list;

(fd) regulate political parfy nominations in accordance with this Act;

{fe) train political party election agents upon the request and financing by the
political party;

(g) imvestigate complaimts received under this Act: and

() perform such other functions as may be conferred by this Act or any other
writlen law.

10
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Section 34C af No. 11 of 201 which it is proposed e amend-
34C. Powers of the Registrar in respect of political party Records

(1) The Registrar may make changes to the records of pelitical partics submitied to
the Registrar under this Act where—

{2) the application by a provisionally registered political party for full
reépisiration has not been granted;

{b}a political party has been deregistered;

{e)a member of a political party resigns or is deemed to have resigned from
the political party and the Registrar has been notified of the resignation;

{d)a member of a political party has been expelled from the political party
and the Registrar has been notified of the cxpulsion;

{e)a member of a political party dies;
{f) a mamber of a political party has cessed to be a citizen of Kenya,
{g)a political party has mesged with another political party;

{h)the constitution of a political party has been amended, changed or
altered; or

(i} any other event that justifies the canges occurs.
{2) The changes contemplated under subsection {1) may include—
{a) amendrent of the register of members of a political party;
(b} amendment, change or alteration of the constitution of a pelitical party;
{¢) addition or deletion of recotds,
(d} addificn, deletion or alteration of names; and
(e} any other change that is congistent with the provisions of this Act.

{3)The Registrar shall notify the political party of any change made to its records
under subsection (1.

() A political party that is dissatisfied by the decision of the Registrar under
sithseetion (1) may appeal to the Tribunal.

fAct Mo, 2 of 2022, 5. 23]
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THE NATIONAL GOVERNMENT CO-ORDINATION

(AMENDMENT) BILL, 2023

A Bill for

AN ACT of Parliament to amend the National Government
Co-oprdination Act

ENACTED by the Parliament of Kenya, as follows—

Sheor tcle,

Insertion of 4 new
saction to No. 1 of
2013

1. This Act may be cited as the National Government Co-
ordination { Amendment) Act, 2023,

2. The National Government Co-ordination Act, 2013 18
amended by inserting the following new section
immediately after section 8 —

Office of 8A, (1) Pursuant to Article 152 of the

the Prime concitition, the Prime Minister shall be an

Mimister.  ntegral part of the national govemment
coordination framework.

{2) The Prime Minister—

(a) shall assist the President and the
Deputy President in the coordimation
and supervision of Government
Ministries and State Departments,

(b) oversee the implementation of
National Government policies,
programmes, and projects and be
responsible for the technical
monitoring  and evaluation of
Government policies, programs, and
projects;

{c) chair and co-ordinate the National
Government’s legislative agenda
across all ministries and state
departments;

(d) coordinate the national government
agenda together with the Office of
the President, the Cabinet, and the
Cabinet Office; and

{e) perform any other function as may
be assigned by the President.
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons

The principal object of this Bill is to amend the National Govemnment
Coordination Act, 2013 fo include the Office of the Prime Minister as an
integral part of the national government coordination framework. The Bill
seeks to give effect to some of the recommendations and views of the public
that were submitied during the national dialogue discourse on the Issues of
Electoral Justice and Related Matters; Outstanding Constitutional Matters;
Fidelity to Political Parties/Coalitions and the law on multiparty democracy;
Entrenchment of the Mational Government Constituencies Development
Fund; the Senate Oversight Fund and the National Government Affirmative
Action Fund and Establishment and Entrenchment of State Offices.

Clause 1 sets out the short title of the Bill.

Clause 2 the Bill seeks to introduce a new section 8A to the Act to provide
the functions of the Prime Minister which shall be to assist the President and
the Depuaty President in the coordination and supervision of Government
Ministries and State Departments. Further, the Bill provides that the office of
the Prime Minister shall be mandated to perform the key function of
overseeing the implementation of National Govemment policies,
programmes, and projects. The Bill further provides that the Prime Minister
shall be responsible for the technical monitoring and evaluation of
Government policies, programs, and projects and shall chair and co-ordinate
the National Government’s legislative agenda.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit fundamental
rights and freedoms.

Statement that the Bill does not concern County Governments.

The Bill does not concern County Governments in terms of Article 110 (1)(a)
of the Constitution and it does not affect the functions and powers of County
Governments recognized in the Fourth Schedule to the Constitution.

Statement that the Bill is a money Bill within the meaning of Article 114
of the Constitution

The enactment of this Bill may not occasion additional expenditure of public
funds.

KIMANI ICHUNG WAH, OPIYO WANDAYL,
Leader of the Majority Party. Leader of the Minority Party.
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THE LEADER OF THE OPPOSITION BILL, 2023

ARRANGEMENT OF CLAUSES
Clauses
1—Short title
2—Interpretation
3—Functions of the Leader of the Opposition.
4—Appointment, swearing in and removal of the Leader of the Opposition.
5—Facilitation of the Office of the Leader of the Opposition.
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THE LEADER OF THE OPPOSITION BILL, 2023
A Bill for
AN ACT of Parliament to provide for the functions of the office of

the Leader of the Opposition, procedure for appointment and
tenure of the Leader of the Opposition; and for connected

PUrposes

ENACTED by the Parliament of Kenya, as follows—

Short title: 1. This Act may be cited as the Leader of the Opposition
Aet, 2023
Intarpretation 2. Inthis Act, unless the context otherwise requires—

“Deputy Leader of the Opposition” means the person who
deputizes the Leader of the Opposition,

“Leader of the Opposition™ means the person who is—

(a) the leader of the party or coalition of parties
which gamersd the second greatest number of
votes in the immediately preceding presidential
election; or

{b) the person designated to hold that office in
accordance with a resclution of 2 party or
coalition agreement.

“Parliament” means the National Assembly and the Senate.

Fungtions of the 11 1
e 3. (1) The Leader of the Opposition shall be responsible

Opposition, for—

{a) representing the interests of the opposition;

{b) providing an alternative policy agenda and
constructive criticism of government policies;

(c) promoting transparency, accountability and good
governance in public affairs;

(d) fostering  cooperation and  constructive
engagement between the government and
opposition in the pursuit of national interests;

{e) participating in state ceremonial functions and
international parliamentary events on behalf of
the Opposition; and

{f) promoting public awareness and understanding
of the role of opposition in a democratic state.

{Z) There shall be two Deputy Leaders of the Opposition
who shall deputize the Leader of the Opposition.
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Appointment,

swearing in and
refoval of the
Leader of the

(3)The two Deputy Leaders of the Opposition shall be the
principal assistants to the Leader of the Opposition and shall
deputize for the Leader of the Opposition in the execution of
the functions of the Leader of the Opposition.

{4) The two Deputy Leaders of the Opposition shall perform
the functions conferred by this Act and any other functions
as the Leader of the Opposition may assign.

4. (1) Within seven days of the swearing-in of the
President after a general election, the Chief Justice shall, in
accordance with Article 92A of the Constitution, swear in
the Leader of the Opposition, as determined by the
Independent Electoral and Boundaries Commission,

(2) The Chief Justice, or in the absence of the Chief Justice
the Deputy Chief Justice, shall administer the cath of
allegiance and the oath of office to the Leader of the
Opposition, as provided for in the Schedule, affirming
commitment to upholding the Constitution and serving the
interests of the nation.

(3) It the event that the designated Leader of the Opposition,
as determined by the Independent Electoral and Boundaries

Commission, refuses or is unable to take the oath of office

within the specified seven-day period, the Chief Justice shall
proceed to swear in to office the person designated to hold
that office In accordance with a resolution of a party or
coalition agreement.

{4) The Leader of the Opposition shall assume the functions
and responsibilities of the office upon the completion of the
SWeAring-in ceremony.

{(53) The Leader of the Opposition shall hold office until the
next General Elections, at which time a new Leader of the
Opposition shall be appointed following the same process as
set out in subsection (1).

(&) The Leader of the Opposition may be removed from
office —

(a) by a resolution of the party or coalition of parties
which garnered the second greatest number of votes
in the immediately preceding presidential election;

(b} if the person is sentenced for a term of imprisonment
of at least six months and has exhausted all appeal or
review relief available in relation to that case;

{c) if the person, 1s found in accordance with any law, to
have misused or abused the office; or

{d) if the person is unable to perform the functions of the
office arising from mental or physical incapacity.
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(7) Upon the removal of the Leader of Opposition under
subsection (6), the Chief Justice shall forthwith swear in to
office the person designated to hold that office in accordance
with a resolution of a party or coalition agreement.

{8) The provisions of this section shall apply with the
necessary modifications, to a Deputy Leader of the
Opposition.
gﬁm”ﬂfﬂm 5. (1) The remuneration and benefits payable to the
Leader ?;f e Leader of the Opposition and the two Deputy Leaders of the
Opposition, Opposition shall be a charge on the Consolidated Fund.

(2) The Dffice of the Leader of the Opposition shall have
access to necessary facilities, resources and staff required
for the effective discharge of the functions under this Act.
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SCHEDULE {5.4)

OATH OR SOLEMN AFFIRMATION OF DUE EXECUTION OF
OFFICE FOR THE LEADER OF THE OPPOSITION

ki , do swear/ solemnly affirm
T.hat i w1|] alwa}fs 11111}? and d:hgﬁnﬂ}r serve the people and the Republic of
Kenya in the office of the Leader of the Opposition of the Republic of Kenya,
that I will bear true faith and alleglance to the People and the Republic of
Kenya; that I will diligently discharge my duties and perform my functions in
the said office, to the best of my judgment; that I will obey, respect, uphold,
preserve, protect and defend this Constitution of the Republic of Kenya; and
that T will faithfully and conscientiously discharge the duties of the Leader of
the Opposition (In the case of an oath— So help me God.)
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons

The principal object of this Bill is to provide for the functions of the office of
the Leader of the Opposition, procedure for appointment and tenure of the
Leader of the Opposition. The Bill seeks to give effect to some of the
recommendations and views of the public that were submitted during the
national dialogue discourse on the Issues of Electoral Justice and Related
Matters; Outstanding Constitutional Matters; Fidelity to Political
Parties/Coalitions and the law on multiparty democracy; Entrenchment of the
National Government Constituencies Development Fund; the Senate
Orversight Fund and the National Government Affirmative Action Fund and
Establishment and Entrenchment of State Offices.

Clause 1 of the Bill sets out the short title of the Bill.
Clause 2 of the Bill provides for the definition of terms.

Clause 3 of the Bill defines the functions of the Leader of the Opposition
which shall include representing the interests of the Opposition and providing
an allermative policy apenda and constructive criticism of government
policies. The clause also provides for the functions of the Deputy Leaders of
the Opposition who shall be the principal assistants to the Leader of
Opposition and shall deputize for the Leader of the Opposition in the
execution of the functions of the Leader of the Opposition’s functions.

Clause 4 of the Bill provides for the procedure of appointment, swearing in
and removal of the Leader of the Opposition. The procedures shall apply with
the necessary modifications to the Deputy Leader of the Opposition.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit fundamental
rights and freedoms.

Statement that the Bill does not concern County Governments.

The Bill does not concern County Governments in terms of Article 110 (1)(a)
of the Constitution and it does not affect the functions and powers of County
Governments recognized in the Fourth Schedule to the Constitution.

Statement that the Bill is a money Bill within the meaning of Article 114
of the Constitution

The enactment of this Bill may not occasion additional expenditure of public
funds.
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TR b v s svies

KIMANI ICHUNG"WAH,
Leader of the Majority Party.

oy 2023,

OPLYO WANDAYT,
Leader of the Minority Party.
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