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CHAIRPERSON’S FOREWORD

The Excise Duty (Excisable Goods Management System) (Amendment) Regulations, 2023
are made vide LN. No. 30 of 2023, pursuant to powers conferred on the Cabinet Secretary for
National Treasury and Economic Planning under section 45 of the Excise Duty Act, (No. 23
of 2015) hence, is a statutory instrument within the meaning of section 2 of the Statutory
Instruments Act (No 23 of 2013).

The Regulations were published in the Gazette on 21% March, 2023, and received by the
Clerk of National Assembly on 17 April, 2023 and were tabled before the House on the 19"
April, 2023, being outside the statutory timelines contemplated under section 11(1) of the
Statutory Instruments Act. They were subsequently referred to the Committee on Delegated
Legislation for consideration.

Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the Committee
to confer with the regulation-making authorities before making its decision, the Committee
held a meeting with National Treasury and Economic Planning on Tuesday, the 20" June,
2023 in the Small Dining Room, Main Parliament Buildings to deliberate on the Excise Duty
(Excisable Goods Management System) (Amendment) Regulations, 2023.

The purpose of the Excise Duty (Excisable Goods Management System) (Amendment)
Regulations, 2023, LN. No. 30 of 2023 is to amend various provisions of the Excise Duty
(Excisable Goods Management System), Regulations, 2017. The National Treasury informed
the Committee that the amendment seeks to improve the administration of excise duty and
improve compliance. According to the National Treasury, this is also meant to raise the
revenue to finance the cost of excise stamps. (The purpose of these Regulations is to raise
funds for the purchase of excise stamps and maintain the EGMS System in light of inflation,
effects of Covid-19 containment measures disproportionately affecting sales of high-priced
excisable products and depreciation of the value of the Kenya Shilling against major
currencies.)

Stakeholder Consultation

The Committee was apprised that the Taskforce responsible for preparation and development
of the Regulations, held targeted consultations with key stakeholders whose input were taken
into account before finalization of the Regulations

The Committee was further informed that the key stakeholders were the Kenya Association
of Manufacturers (KAM), the Institute of Certified Public Accountants of Kenya (ICPAK),
Price Waterhouse Coopers (PWC), the Water Bottlers Association (WARK) and the
Alcoholic, Beverages Association of Kenya (ABAK).

The Regulation-making authority contended and emphasised the importance of the
appreciation of the fact that, consultations were targeted to the institutions, since they are the
directly affected by the operationalization of the Regulations. The said institutions and public
were invited to submit their input and comments via a public notice dated 17" January, 2023.
The Authority only received comments from PwC. The Authority further held a physical
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meeting on the 1* of February, 2023 where member organizations operating in the excisable
goods sector attended. Summarized responses together with the Task Force resolutions were
attached.

Having examined the Excise Duty (Excisable Goods Management System) (Amendment)
Regulations, 2023 (LN. No. 30 of 2023) against the Constitution, the Interpretations and General
Provisions Act (Cap 2), the Statutory Instruments Act, 2013 (No. 23 of 2013), the Excise Duty Act,
2012 (No. 23 of 20135), the Excise Duty (Excisable Goods Management) Regulations, 2017. The
Committee resolved to recommend to the House to annul in its entirety the Excise Duty
(Excisable Goods Management System) (Amendment) Regulations, 2023 (L.N. No. 30 of 2023)
due to inadequate public participation contrary to Articles 10 and 118 of the Constitution read
together with Section 5, 5A and the Schedule to the Statutory Instruments Act, 2013, and
compliance with statutory timelines as required by section 11(1) of the Statutory
Instruments Act, 2013.

I wish to most sincerely thank the Speaker and the Office of the Clerk of the National
Assembly for the invaluable support accorded to the Committee in the discharge of its
mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to
Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the
Committee’s Report on the Consideration of the Excise Duty (Excisable Goods
Management System) (Amendment) Regulations, 2023 (LN. No. 30 of 2023).

THE HON. CHEPKONGA KIPRONO SAMUEL, CBS, MP.
CHAIRPERSON, COMMITTEE ON DELEGATED LEGISLATION.
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing
Order No. 210 and is mandated to consider statutory instruments submitted to Parliament
for consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accord with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. During the scrutiny, the Committee is guided by the principles of good governance, rule
of law and considers whether the instrument-
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is in accordance with the provisions of the Constitution, the Act pursuant to
which it is made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the option of the Committee should more properly be
dealt with in an Act of the Parliament;

contains imposition of taxation;

directly or indirectly bars the jurisdiction of the court;

gives retrospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

it involves expenditure from the consolidated fund or other public revenues;

is defective in its drafting or for any reason form or part of the statutory
instrument calls for any elucidation;

appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before
Parliament;

makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;

inadequately subjects the exercise of legislative power to Parliamentary scrutiny;
and

Accords to any other reason that the Committee considers fit to examine.

Management System) (Amendment) Regulations, 2023 (LN. No. 30 0f2023)



1.2 Committee Membership

3. The Committee membership comprises —

Hon. Chepkonga Kiprono Samuel, CBS, M.P. (Chairperson)
Ainabkoi Constituency

UDA

Hon. Githinji Robert Gichimu, M.P. (Vice Chairperson)
Gichugu Constituency

UDA
COMMITTEE MEMBERS
Hon. Mbui Robert, CBS, M.P Rongai Constituency
WDM-KENY A
Kathiani Constituency Hon. Yakub Adow Kuno, M.P
UPIA
Hon. (Maj) (Rtd) Dekow Barrow Bura Constituency
Mohamed, M.P
UDA

Garissa Township Constituency

Hon. Julius Lekakeny Ole Sunkuli, EGH,

EBS, M.P.
KANU
Kilgoris Constituency

Hon. Kamene Joyce, M.P
WDM-KENYA
Machakos County

Hon. Onchoke, Mamwacha Charles, M.P.
UPA

Bonchari Constitueny

Hon Kimaiyo,Gideon Kipkoech, M.P.
UDA

Keiyo South Constituency

Hon. Komingoi, Kibet Kirui, M.P.
UDA
Bureti Constituency

Hon. Chebor, Paul Kibet, M.P
UDA

Hon. (Maj) (Rtd) Abdullahi,
Sheikh, M.P.
UDM

Mandera North Constituency

Hon. Mwirigi John Paul, M.P.
UDA
Igembe South Constituency

Hon. Odoyo, Jared Okello, M.P.
ODM
Nyando Constituency

Hon. Chepkorir Linet, M.P.
UDA

Bomet County

Hon. Munyoro Joseph Kamau, M.P
UDA
Kigumo Constituency

Bashir

Hon. Ruku, Geoffrey Kariuki Kiringa,

M.P.
DP
Mbeere North Constituency
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Hon. Lenguris Pauline, M.P. Hon Mnyazi Amina Laura, MP,

UDA ODM

Samburu County Malindi Constituency

Hon. Mwale, Nicholas S. Tindi M.P. Hon. Mugabe Innocent Maino, M.P.
ODM ODM

Butere Constituency Likuyani Constituency

1.3 Committee Secretariat

4. The secretariat facilitating the Committee comprises —

Ms. Esther Nginyo
Clerk Assistant I (Team Leader)

Mr. Dima Dima
Principal Legal Counsel 1

Mr. Jacknorine Buleemi
Clerk Assistant IIT

Ms. Winny Otieno
Clerk Assistant IIT

Mr. Brian Langwech
Clerk Assistant III

Ms Fiona Wanjiru
Legal Counsel I1

Mr. Daniel Ominde
Research Officer 111

Mrs. Sheila Chebotibin
Serjeant at Arms

Mr. Charles Ayari
Audio Officer
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2.0 CONSIDERATION OF THE EXCISE DUTY (EXCISABLE GOODS
MANAGEMENT SYSTEM) (AMENDMENT) REGULATIONS, 2023 (NO. 30 OF
2023)

2.1 Introduction

5. The Excise Duty (Excisable Goods Management System) (Amendment) Regulations, 2023
(Legal Notice No. 30 of 2023) were made pursuant to powers conferred on the Cabinet
Secretary for National Treasury and Economic Planning by section 45 of the Excise Duty Act,
(No. 23 of 2015) and is therefore a statutory instrument within the meaning of section 2 of the
Statutory Instruments Act (No 23 of 2013).

6. The Regulations were published in the Gazette on 21% of March, 2023, received by the Clerk
of National Assembly on 17" April, 2023 and tabled before the House on the 19" April, 2023,
being outside the statutory timelines contemplated under section 11(1) of the Statutory
Instruments Act. They were subsequently referred to the Committee on Delegated Legislation
for consideration.

7. Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the
Committee to confer with the regulation-making authorities before making its
decision, the Committee held a meeting with the National Treasury and Economic
Planning on Tuesday, 20" June 2023 in the Small Dining Room, Parliament Buildings
to deliberate on Excise Duty (Excisable Goods Management System) (Amendment),
2023.

8. The Committee noted that the purpose of the Excise Duty (Excisable Goods
Management System) (Amendment) Regulations, 2023, Legal Notice No. 30 of 2023,
is to amend various provisions of the principal Regulations. This will improve the
administration of excise duty and improve compliance. This is also meant to raise the
revenue to finance the cost of excise stamps.

2.2 Summary of the Excise Duty (Excisable Goods Management System)
(Amendment) Regulations, 2023 (Legal Notice No. 30 of 2023)

9. Regulation 1 is a preliminary provision which provides for the citation.

10. Regulation 2 seeks to amend Regulation 3 of the Excise Duty (Excisable Goods
Management System), Regulations, 2017 by deleting the words “except motor
vehicle, manufactured in or imported in Kenya”.

11. Regulation 3 seeks to amend Regulation 6 by inserting the words “and compliance
management activities in respect of excisable goods” immediately after the word
“System”.

12. Regulation 4 seeks to amend Regulation 28 by deleting sub-regulation (1) and
substituting therefore a new sub-regulation to the effect that goods not liable to excise
duty under section 7(1) be exempted from the requirement of excise stamps.

13. Regulation 5 seeks to amend the principal regulations by deleting the schedule and

replacing it with a new schedule specifying new excise stamps rates.
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2.3 Purpose of the Regulations

14. The purpose of the Excise Duty (Excisable Goods Management System) (Amendment)
Regulations, 2023, LN. No. 30 of 2023, is to amend various provisions of the principal
Regulations to improve on the administration of excise duty as well as improve compliance.
The amendment further seeks to occasion raising of the revenue to finance the cost of excise
stamps.

2.4 Legislative Context

15. The Excise Duty (Excisable Goods Management System) (Amendment) Regulations,
(LN. No. 30 of 2023), is made pursuant to section 45 of the Excise Duty Act 2015. The
Section empowers the Cabinet Secretary for National Treasury and Economic
Planning to make regulations for the better carrying out of the provisions of the Act,
particularly the prescription of any fee or charge to be levied on excisable goods
imported into, or manufactured in Kenya.

2.5 Policy Background

16. The primary objective of the Regulations is to amend various provisions of the
principal Regulations. This will improve the administration of excise duty and
improve compliance. This is also meant to raise revenue to finance the cost of excise
stamps.

17. The principal Regulations provide a legal framework for implementing the Excise
Duty Act, 2015, regarding the affixation of excise stamps and the imposition of excise
stamp fees on excisable goods imported into or manufactured in Kenya.

18. The schedule to the principal Regulations provides for the excise stamp fees to be
charged on excise stamps for different types of excisable goods. The goods specified
in the Schedule include tobacco products, wines, spirits, beer, mineral and aerated
water, fruit juices, flavoured water, cosmetics, and beauty products.

19. The excise stamp fees are paid by manufacturers and importers of excisable goods to
the Commissioner-General of Kenya Revenue Authority based on the number of
stamps issued to them.

20. Product marking using stamps is important because they: —
a) deter counterfeiting;
b) facilitate tracking of excisable goods along the supply chain;

c) enable accounting for the production of excisable goods manufactured or
imported;
d) and enable any individual to authenticate/validate the genuineness of excisable

goods.

21. The prices of excise stamps have remained constant since 2017. This is despite the
increasing inflation as well as the depreciation of the Kenyan shilling against major
currencies such as the Euro, over time. As a result, the money collected from the sale
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of stamps to manufacturers and importers has not been adequate to finance the system
for the following three main reasons:

1. The shift in product volume mix in favour of low-priced products.
The 2017 pricing model had been designed so that high-price
products, mainly alcoholic products, cross-subsidize low-priced
non-alcoholic products with the anticipation that the volumes sold
for spirits, tobacco and wines (high-priced products) would
compensate for the gap arising from the deficit of non-alcoholic
volumes (low-priced products). However, since the roll-out of
stamps for low-priced products in November 2019, the volumes for
low-priced products significantly exceeded those of high-priced
products. The non-alcoholic beverage stamps account for about
70% of the total volumes of stamps, while spirits, tobacco and
wines account for 18% of the stamps. Beer volumes are about 12%
of the total stamps.

2. The Covid-19 containment measures in 2020 disproportionately
affected sales of high-priced excisable products due to the closure
of bars and restaurants, whereas the sales of low-priced products
were largely unaffected by the pandemic. As a result, the volumes
of the high-priced products could not compensate for the deficit
from the low-priced products and hence widening the EGMS
funding deficit.

3. The depreciation of Kenya shillings against the Euro. When the
EGMS was rolled out, the cost of the stamps to KRA was about
Kshs 1.5 per stamp. The cost of acquisition of the stamps rose from
about Kshs 1.5 to about Kshs 1.8 per stamp as of June, 2022. This
was due to the depreciation of the Kenyan shillings against the
Euro, which as of June 2022, was about Kshs 136 from Kshs
100.55 in 2015, against the Euro. As a result of all these factors,
the government has accumulated a deficit of about Kshs 4.5 billion.

22. Thus, the review of the pricing model of the excise stamps is necessary to enable full
recovery of the cost of the system, settlement of accumulated debts and ensure the
system’s sustainability in the long term.

23. Further, the amendment seeks to align various provisions of the principal regulations
with provisions of the Excise Duty Act 2015, which appear to be inconsistent.

Committee on Delegated Legislation: Report on the Consideration of the Excise Duty (Excisable Goods
Management System) (Amendment) Regulations, 2023 (LN. No. 30 of 2023)

P~y
=



3.0 COMMITTEE OBSERVATIONS

24. Having examined the Excise Duty (Excisable Goods Management System)
(Amendment) Regulations, 2023 in accordance with the Constitution, the
Interpretations and General Provisions Act (Cap. 2), the Excise Duty Act (No.23 of
2015), and the Statutory Instruments Act (No. 23 of 2013) the Committee made the
following observations —

3.1 Power of Parliament to legislate

25. The Committee observed that as per the Constitution of Kenya, 2010, article 94(5)
provides that no person or body, other than Parliament has the power to make
provision having the force of law in Kenya except under the authority conferred by
the Constitution or by legislation. Article 95 (5)(b), provides that the National
Assembly exercises oversight over state organs to which article 94(6) applies limiting
the delegated powers to specific purpose and objectives, authority, nature and scope
and the principles and standards applicable to the law made under the authority. This
therefore means that an inference of section 11 (4) of the Statutory Instruments Act, to
imply that statutory instruments take effect immediately after it is published is
inconsistent with articles 94(5), 94(6) and 95(5)(b) of the constitution which provides
that the National Assembly, as the delegating authority has the power to oversight
such authority and as such has the power to review a statutory instrument before it is
applied.

3.2 Statutory Timelines

26. That the Regulations were published as LN No. 30 of 2023 on 21* March, 2023
submitted to the Clerk of the National Assembly on 17" April 2023, being eight (8)
Sitting days after publication of the Regulations. Therefore, outside the statutory
timelines as contemplated under section 11(1) of the Statutory Instruments Act, 2013.

3.3 Public Participation

27. The Regulation—-making authority submitted a detailed Explanatory Memorandum
providing for the extent of consultation that they conducted. They further
demonstrated to the Committee at the meeting, the persons and stakeholders consulted
and submitted attendant documentation to that effect. The Committee after seeking a
number of clarifications was not satisfied with the level of public participation as
contemplated under Articles 10 and 118 of the Constitution and sections 5, 5A, and
the Schedule to the Statutory Instruments Act, 2013 read together with Standing
Order 210 of the National Assembly Standing Orders.

28. There is attached to the Legal Notice No. 30 of 2023 an Explanatory Memorandum
that details the extent of public consultation conducted by the regulation-making
authority, through a public notice dated 17™ January, 2023 and a physical meeting at
Times Tower, on the 1** of February, 2023 for stakeholders (Manufacturers and
Suppliers). There is, however, question as to the adequacy of public participation as
is required under section 5A (1)(a) of the Statutory Instruments Act, 2013, as the
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regulatory-making authority implied to have limited this exercise to stakeholders, that
is manufacturers and importers of excisable goods without having consumers
participating, who would then bear the effects of the increase in costs of the stamp
duty;

3.4 Regulatory Impact Statement

29. The Committee was not satisfied with the explanation and the demonstration that a

regulatory impact assessment need not to have been prepared for the statutory
instrument. Section 9 (i) of the Statutory Instruments Act, (No. 23 of 2013), provides
for instances where regulatory impact statements may be unnecessary, to include an
amendment of a fee, charge or tax consistent with announced government policy.
However, due to the nature and effect of the amendments to Legal Notice No. 30 of
2023, the Committee observed that a regulatory impact statement was necessary as
per section 8 (2) of the Statutory Instruments Act, which requires for a regulatory
impact statement be prepared where a statutory instrument is likely to have a
significant impact on a particular group of people. In this instance the manufacturers,
suppliers and consumers of excisable goods are likely to suffer a significant impact as
the amendments translates to increase in the costs of various items of up to two
hundred and sixty seven percent (267%).

4.0 COMMITTEE RECOMMENDATION

30. Having examined the Excise Duty (Excisable Goods Management System)

(Amendment) Regulations, 2023 in accordance with the Constitution, the
Interpretations and General Provisions Act (Cap 2), the Statutory Instruments Act (No
23 of 2013), the Excise Duty Act No. 23 of 2015, the Committee recommends that
the House annuls the Excise Duty (Excisable Goods Management System)
(Amendment) Regulations, 2023 (LN. No. 30 of 2023) in accordance with section
45 the Excise Duty Act (No. 23 of 2015) due to inadequate public participation
contrary to Articles 10 and 118 of the Constitution read together with Section 5, 54
and the Schedule to the Statutory Instruments Act, 2013, and compliance with
statutory timelines as required by section 11(1) of the Statutory Instruments Act,
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ANNEXURES

1. Adoption List
2. Committee Minutes
3. Legal Notice Number 30 of 2023 and the Explanatory Memorandum
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MINUTES OF THE 39™ SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON THURSDAY, 6™ JULY, 2023 AT THE SMALL DINING,
NEW WING, MAIN PARLIAMENT BUILDINGS AT 10.00 A.M.

PRESENT

The Hon Samuel Kiprono Chepkonga, CBS, M.P., Chairperson
The Hon. Robert Mbui, CBS, M.P

The Hon. Jared Okello Odoyo M.P.

The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, MP
The Hon. Pauline Lenguris, M.P

The Hon. Gideon Kipkoech Kimaiyo, M.P.

The Hon. Ruku Geoffrey Kariuki Kiringa, M.P.

The Hon. Paul Chebor, M.P.

. The Hon. Onchoke Charles Mamwacha. M.P

10. The Hon. Laura Amina Mnyazi, M.P.

11. The Hon. Innocent Maino Mugabe, M.P.

12. The Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P.

APOLOGIES

=l e R

1. The Hon. Robert Gichimu Githinji, M.P., Vice Chairperson
2. The Hon. Julius Lekakeny Ole Sunkuli, EGH, EBS, MP
8. The Hon. Nicholas S. Tindi Mwale, M.P.
4. The Hon. Linet Chepkorir M.P.
5. The Hon. Joseph Kamau Munyoro, M.P.
6. The Hon. Joyce Kamene, M.P
7. The Hon. John Paul Mwirigi, M.P.
8. The Hon. Adow Kuno Yakub, M.P.
9. The Hon. Kibet Kirui Komingoi, M.P.
SECRETARIAT
1. Ms. Esther Nginyo - Clerk Assistant I
2. Mr. Brian Langwech - Clerk Assistant ITI
8. Mr. Jacknorine Buleemi - Clerk Assistant I1I
4. Ms. Winny Otieno - Clerk Assistant III
5. Ms. Fionah Wanjiru _ Legal Counsel II
6. Ms. Elzy Cherop = Legal Counsel II
7. Mr. Charles Ayari - Audio Officer
8. Mr. Manuel Leparachao - Sergeant-At-Arms
AGENDA
1. Prayers
2. Preliminaries
8. Adoption of the Agenda
4. Confirmation of previous minutes
5. Matters Arising




6. Consideration and adoption of the draft Report on Excise Duty (Excisable Goods
Management) (Amendment) Regulations, 2023

7. Briefing by the Directorate of Legal Services on the Excise Duty (Amendment)
Regulations, 2023

8. Any Other Business; and

9. Adjournment.

MIN. DAA&OSC/CDL/258/2028 PRELIMINARIES

The Chairperson called the Meeting to order at 10.20 a.m. after which prayers were said by
‘Hon. Onchoke Charles Mamwacha. M.P. The Chairperson then welcomed all present to the
meeting.

MIN. DAA&OSC/CDL/259/2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted as was proposed by Hon. Maj. (Rtd). Abdullahi Bashir
Sheikh, MP and seconded by Hon. Pauline Lenguris, M.P

MIN. DAA&OSC/CDL/260/2023 CONFIRMATION OF MINUTES

Minutes of the 88th sitting were confirmed to be true record of the deliberations as was
proposed by Hon. Gideon Kipkoech Kimaiyo, M.P. and seconded by Hon. Onchoke Charles
Mamwacha. M.P.

MIN.DAA&OSC/CDL/261/2023 MATTERS ARISING

No matter arose under this Agenda item.

MIN. DAA&OSC/CDL/262/2023 CONSIDERATION AND ADOPTION OF
THE DRAFT REPORT ON EXCISE DUTY
(EXCISABLE GOODS MANAGEMENT)
(AMENDMENT) REGULATIONS, 2023

Ms. Fionah Wanjiru, Legal Counsel II briefed the Committee on the issues to consider before
adopting the draft report on Excise Duty (Excisable Goods Management) (Amendment)
Regulations, 2023 as follows;

i.  Regulations were published as Legal Notice No. 30 of 2028 on 21st March, 2023
submitted to the Clerk of the National Assembly on 17th April 2023, being outside the
statutory timelines contemplated under section 11(1) of the Statutory Instruments Act.

ii. There was inadequate public participation in the process of making these Regulations as
the Ministry didn’t show any evidence of having had a physical meeting with the
general public who are the consumers. Public participation is supposed to be adequate as
contemplated under Articles 10 and 118 of the Constitution and sections 5, 5A, and the
Schedule to the Statutory Instruments Act, 2018 read together with Standing Order
210 of the National Assembly Standing Orders.
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Upon deliberations, the Committee resolved that Excise Duty (Excisable Goods
Management) (Amendment) Regulations, 2028 be annulled on account of submission
outside the stipulated time as per the Statutory Instruments Act, 2018 and inadequate
public participation as was proposed by Hon. Robert Mbui, CBS, M.P. and seconded by
Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P.

MIN/DAA&OSC/CDL/263/2023 BRIEFING BY THE DIRECTORATE

OF LEGAL SERVICES ON THE
EXCISE DUTY (AN[ENDMENT)
REGULATIONS, 2023

Ms. Elzy Cherop, Legal Counsel II, briefed the Committee on the Excise Duty (Amendment)
Regulations, 2023 as follows,

1

5

The Legal Notice No. 40 of 2028 was made pursuant to the powers conferred on the
Cabinet Secretary responsible for National Treasury and Economic Planning by section
45 of The Excise Duty Act (No. 28 of 2015)) hence it is a Statutory Instrument within
the meaning provided for a statutory instrument under section 2 of the Statutory
Instruments Act, 20183.

The Regulations were published in the Gazette as LN No. 40 of 2023 on 28th April 2028,
received by the Clerk, National Assembly and were laid on the table of the House on 6t
June, 20238 being the fourth sitting day since publication, hence within the statutory
timelines contemplated under section 11(1) of the Statutory Instruments Act. The House
was on short recess between 5th May and 5t June, 2028.

The objects and purpose of these regulations was to amend certain provisions of the
Excise Duty Regulations, 2020 (hereinafter referred to as the “principal Regulations”), in
order to create fairness for taxpayers and facilitate the effective administration of excise
duty.

The Regulations amended the Principal Regulations as follows —

a) Amendment of Regulation 2 by inserting a new definition to define “co-
manufacturing;

b) Amendment of Regulation 3 by inserting the words “where applicable” immediately
after the words “commissioner may require”;

c) Amendment of Regulation 4 by deleting several clauses and introducing new
paragraphs;

d) Amendment of Regulation 12 by inserting a new sub regulation immediately after
sub regulation (1);

e) Amendment of Regulation 18 by inserting a new sub regulation immediately after
sub regulation (3);

f) Amendment of Regulation 15 by inserting a new paragraph after paragraph (a) and

g) Amendment of Regulation 38(3) by inserting the words “the authorized regulator”
immediately after the words “as an importer”

Upon examination of the Excise Duty (Amendment) Regulations, 2028 in line with the

Constitution of Kenya 2010, the Interpretation and General Provisions Act (Cap. 2)

3




Laws of Kenya, the Excise Duty Act (No. 23 of 2015) and the Statutory Instruments Act
(No. 28 of 2013), the following observations were made:-

a) That the Regulations were submitted to Parliament within the statutory timelines
contemplated under section 11(1) of the Statutory Instruments Act (No. 28 of
20183).

b) The Regulations were made pursuant to the provisions of section 45 of the Excise
Duty Act, 2015 that empowers the Cabinet Secretary responsible for the National
Treasury and Planning to make regulations for the better carrying out of the
provisions of the Act.

¢) Pursuant to the provisions of Section 5A of the Statutory Instruments Act, 2018,
there was attached to the Regulations a detailed Explanatory Memorandum which
provided for the purpose of the Statutory Instrument and its legislative context.
The memorandum further provided for the policy background, public consultations
outcome, impact of the Statutory Instrument, non- requirement of a regulatory
impact assessment and monitoring and review.

d) The Explanatory Memorandum provided a detailed justification for making the
Regulations and it indicated that public consultation was conducted in accordance
with the provisions of Article 10 and Article 118 and Article 201 of the
Constitution of Kenya 2010.

e) The Explanatory Memorandum indicated that public consultation was undertaken.
However, contrary to the provisions of section 5A of the Statutory Instruments
Act, 2018 and Article 10 and 118 of the Constitution, it had not been sufficiently
demonstrated by way of invitation for public consultation or attendance list or
otherwise when, where and who was consulted.

6. Subject to any view by the Committee to the contrary, it was considered that the nature
of the Excise Duty (Amendment) Regulations, 2028 appeared to involve issues of
national importance and could have required a more elaborate public participation hence
the Committee could pursuant to section 16 of the Statutory Instruments Act(2013),
consider conferring with the Cabinet Secretary for the National Treasury and Economic
Planning and the Kenya Revenue Authority to highlight the extent of public
participation they conducted, before making its decision on the Regulations.

7. Upon deliberations, the Committee resolved to invite the Cabinet Secretary, the National
Treasury and Economic Planning for a meeting on Tuesday, 25t July, 2023 to brief it on
the Excise Duty (Amendment) Regulations, 2028.

MIN. DAA&OSC/CDL/264/2023 ANY OTHER BUSINESS

The Committee took note of the Public Finance Management (Equalization Fund
Administration) Regulations, 2021 (LN No. 54 of 2021) which were in force, and that being a
National Government Fund, its implementation was being done by the designated County
Governments. The Committee resolved that the Cabinet Secretary for the National Treasury &
Economic Planning appears before it to give details of the Regulations implementation status.

MIN. DAA&OSC/CDL/265/2028 ADJOURNMENT

There being no other business, the meeting was adjourned at Twenty Minutes past Eleven
O’clock.
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MINUTES OF THE 35™ SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON TUESDAY, 20"" JUNE, 2023 IN THE SMALL DINING,
NEW WING, MAIN PARLIAMENT BUILDING AT 10:00 AM.

PRESENT

The Hon Samuel Kiprono Chepkonga, CBS, M.P. Chairperson
The Hon. Robert Gichimu Githinji, M.P., Vice Chairperson
The Hon. Robert Mbui, CBS, M.P

The Hon. Julius Lekakeny Ole Sunkuli, EGH, EBS, MP

The Hon. Nicholas S. Tindi Mwale, M.P.

The Hon. John Paul Mwirigi, M.P.

The Hon. Jared Okello Odoyo M.P.

The Hon. Innocent Maino Mugabe, M.P.

9. The Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P

10. The Hon. Ruku Geoffrey Kariuki Kiringa, M.P.

11. The Hon. Joseph Kamau Munyoro, M.P.

12. The Hon. Pauline Lenguris, M.P

13. The Hon. Linet Chepkorir M.P.

14. The Hon. Paul Chebor, M.P.
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APOLOGIES
1. The Hon. Joyce Kamene, M.P.

2. The Hon. Gideon Kipkoech Kimaiyo, M.P.
3. The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, MP
4. The Hon. Onchoke Charles Mamwacha., M.P.
5. The Hon. Laura Amina Mnyazi, M.P.
6. The Hon. Adow Kuno Yakub, M.P.
7. The Hon. Kibet Kirui Komingoi, M.P.
SECRETARIAT
1. Ms. Esther Nginyo - Clerk Assistant I
2. Mr. Wilson Dima Dima - Principal Legal Counsel I
3. Mr. Brian Langwech - Clerk Assistant IIT
4. Ms. Winny Otieno - Clerk Assistant II1
5. Mr. Jacknorine Buleemi - Clerk Assistant III
6. Mr. Daniel Ominde - Research Officer I11
7. Ms. Fiona Wanjiru - Legal Counsel II
8. Mr. Samuel Leparachao - Serjeant-At-Arms.
9. Mr. Charles Ayari - Audio Officer
IN ATTENDANCE

KENYA REVENUE AUTHORITY



1. Ms. Rispah Simiyu - Ag. Commissioner General
2. Mr. Mohamed Omar -  Commissioner

3. Mr. Maurice Oray - Deputy Commissioner

4. Ms. Josphine Mogure - CM-SIRM

5. Ms. Sharon Kirai - Parliamentary Liaison Officer
AGENDA

1. Prayers

2. Preliminaries

3. Adoption of the Agenda

4. Confirmation of minutes

5. Matters arising

6. Bricfing by the Cabinet Sccretary National Treasury and Economic Planning on the

following Regulations;
i.  The Value Added Tax (Electronic Internet and Digital Marketplace Supply)
Regulations, 20232.
ii.  The Excise Duty (Excisable Goods Management) (Amendment) Regulations,
2023, 2023
iii.  Adoption of the Public Finance Management (National Pecae Support
Operations Fund) Regulations, 2023.

7. Any Other Business; and
8. Adjournment

MIN. DAA&OSC/CDL/226/2023 PRELIMINARIES

The Chairperson called the Meeting to order at 10:30 a.m. He welcomed all present to the
meeting after which he prayed followed by a round of introduction.

MIN. DAA&OSC/CDL/227/2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted as was proposed by the Hon. Jared Okello MP and
seconded by the Hon. Pauline Lenguris, M.P.

MIN. DAA&OSC/CDL/228/2023 CONFIRMATION OF MINUTES

Minutes of the 32" Sitting held on Tuesday, 13" June, 2023, were confirmed as true records of
the deliberations as proposed by the Hon. Innocent Maino Mugabe, M.P. and seconded by the
Hon. Ruku Geoffrey Kariuki Kiringa, M.P.

MIN. DAA&OSC/CDL/229/2023 CONSIDERATION OF THE VALUE ADDED
TAX (ELECTRONIC, INTERNET AND
DIGITAL MARKETPLACESUPPLY)
REGULATION, 2023.LEGAL NOTICE NO.29



Ms. Rispah Simiyu, Ag. Commissioner General, KRA, briefed the Committee on The Value
Added Tax (Electronic, Internet and Digital Marketplace Supply) Regulations, 2023 as follows,

that;

1. Regul
2. Regul

a)
b)
c)
d)
e)
f)
g)
h)
1)
J)
k)
1)
m)

n)
0)

3. Regul

ations 1 and 2 provides for the Citation and Interpretation of the Regulations.
ation 3 provides for electronic, Internet or digital market supplies which includes;

Downloadable digital content,

Subscription based media,

Over the top services,

Software programmes

Electronic data management

Music and Games,

Search Engines and automated help desk services,

Online Education programmes,

Digital content for listening, viewing or playing on any audio, visual or digital
media,

Ticketing services for events, theatre, restaurants and similar services,

Services to link the supplier to the recipient including transport hailing platforms,
Electronic services specified under section 8(3),

Sales, licensing,

Facilitation of online payment for exchange, transfer of digital assets excluding
services exempted under the Act.

Any other services provided through an electronic, internet and digital marketplace
that is not exempted under the Act.

ation 4 provides that the Tax shall apply to taxable electronic, internet or digital

marketplace supply made in Kenya.

4. Regul

ation 5 provides for a simplified tax registration framework that shall be done

within 30 days after the date of making taxable supply in accordance with section 34 if -

a) The supplies are made by a person from an export country to a recipient in Kenya,
b) The person is conducting business in Kenya in accordance to section 8(2) and
c) Any of the following circumstances apply-

1.
ii. The payment for services is made to the supplier in the export country from a

1

1

The recipient of the supply is in Kenya,

bank registered under the banking Act, or

iii. The payment of services that is made to the supplier in the export country is

authorized in Kenya

5. Regulation 6 provides that registration shall be made through an online registration form

provided

by the commissioner. The Registration shall be accompanied by the following

information-

a)
b)
c)
d)

The name of the business including the trading names,

The name of the contact person responsible for tax matters,

The postal address or registered address of the business and the contact person,
The telephone number and email, address of the contact person,


















































































































































































































































































































































































































































































































