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CHAIRPERSON’S FOREWORD

The Value Added Tax (Electronic, Internet and Digital Marketplace Supply) Regulations,
2023 (“the Regulations™) are made vide LN No. 29 of 2023, pursuant to powers conferred on
the Cabinet Secretary for National Treasury and Economic Planning under section 67(1) of
the Value Added Tax Act, (No. 35 of 2013) hence, is a statutory instrument within the
meaning of section 2 of the Statutory Instruments Act (No 23 of 2013).

The Regulations were published in the Gazette on 14" April, 2023, and received by the Clerk
of National Assembly on 17" April, 2023 and were tabled before the House on the 19" April,
2023, being within the statutory timelines contemplated under section 11(1) of the Statutory
Instruments Act. They were subsequently referred to the Committee on Delegated Legislation
for consideration.

Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the Committee
to confer with the Rregulation —making authorities before making its decision, the Committee
held a joint meeting with National Treasury and Economic Planning and Kenya Revenue
Authority the 20" of June, 2023 within Parliament Buildings to deliberate on Value Added
Tax (Electronic, Internet and Digital Marketplace Supply) Regulations, 2023.

Public Participation

Articles 10 and 118 of the Constitution require a mandatory conduct of Public Participation
by all Rregulation making Authorities before publication of a statutory instrument. The
National Treasury and Economic Planning through the Kenya Revenue Authority, invited
stakeholders and members of the Public to submit their comments on the draft Legal Notice
on 24 January, 20238 through a public notice, in compliance with the provisions of section 5
of the Statutory Instruments Act, 2013 and Article 201(a) of the constitution. The
Stakeholders were required to submit their comments by 7th February, 2023.

The Renya Revenue Authority invited Stakeholders and industry players for a meeting on
8th February, 2023 to discuss comments received.

Stakeholder submissions were reviewed and their feedback incorporated, where appropriate,
to improve the Regulations.

Having examined the Value Added Tax (Electronic, Internet and Digital Marketplace Supply)
Regulations, 2023 (LN. No. 29 of 2023) against the Constitution, the Interpretations and
General Provisions Act (Cap 2), the Statutory Instruments Act, 2013 (No. 23 of 2013), the
Value Added Tax Act (No. 67 of 2013), The Committee resolved to recommend to the
House to approve partly the Value Added Tax (Electronic, Internet and Digital
Marketplace Supply) Regulations, 2023(L.N. No. 29 of 2023) subject to the regulation-
making authority publishing a corrigendum fto rectify the errors relating to offences under
Regulation 14.
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I wish to most sincerely thank the Speaker and the Office of the Clerk of the National
Assembly for the invaluable support accorded to the Committee in the discharge of its
mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to
Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the
Committee’s Report on the Consideration of the Value Added Tax (Electronic, Internet
and Digital Marketplace Supply) Regulations, 2023(LN. No. 29 of 2023).

HON. CHEPKONGA KIPRONO SAMUEL, CBS, MP.
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing
Order No. 210 and is mandated to consider statutory instruments submitted to Parliament
for consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accord with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. During the scrutiny, the Committee is guided by the principles of good governance, rule
of law considers whether the instrument-

a)

b)
c)
d)
€)
f)

g
h)

i)
)

k)

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tax (Electronic, Internet

is in accordance with the provisions of the Constitution, the Act pursuant to
which it is made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the option of the Committee should more properly be
dealt with in an Act of the Parliament;

contains imposition of taxation;

directly or indirectly bars the jurisdiction of the court;

gives retrospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

it involves expenditure from the consolidated fund or other public revenues;

is defective in its drafting or for any reason form or part of the statutory
instrument calls for any elucidation;

appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before
Parliament;

makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;

inadequately subjects the exercise of legislative power to Parliamentary scrutiny;
and

Accords to any other reason that the Committee considers fit to examine.

and Digital Marketplace Supply) Regulations, 2023. Legal Notice No.29 of 2023.



1.2 Committee Membership

3. The Committee membership comprises —

Hon. Chepkonga Kiprono Samuel, CBS, M.P. (Chairperson)
Ainabkoi Constituency

Hon. Githinji Robert Gichimu, M.P. (Vice Chairperson)
Gichugu Constituency

COMMITTEE MEMBERS

Hon. Mbui Robert, CBS, M.P
WDM-KENY A
Kathiani Constituency

Hon. Maj (Rtd) Dekow Barrow Mohamed,
M.P

UDA

Garrisa Township Constituency

Hon. Julius Lekakeny Ole Sunkuli, EGH,
EBS, M.P.

KANU

Kilgoris Constituency

Hon. Kamene Joyce, M.P
WDM-KENYA
Machakos County

Hon. Onchoke, Mamwacha Charles, M.P.
UPA

Bonchari Constitueny

Hon Kimaiyo, Gideon Kipkoech, M.P.
UDA
Keiyo South Constituency

Hon. Komingoi, Kibet Kirui, M.P.
UDA

Bureti Constituency

Hon. Chebor, Paul Kibet, M.P
UDA

Rongai Constituency

Hon. Yakub Adow Kuno, M.P
UPIA
Bura Constituency

Hon. (Maj) (Rtd) Abdullahi, Bashir Sheikh
.M.P.

UDM

Mandera North Constituency

Hon. Mwirigi John Paul, M.P.
UDA
Igembe South Constituency

Hon. Odoyo, Jared Okello, M.P.
ODM
Nyando Constituency

Hon. Chepkorir Linet, M.P.
UDA

Bomet County

Hon. Munyoro Joseph Kamau, M.P
UDA

Kigumo Constituency

Hon. Ruku, Geoffrey Kariuki Kiringa,
M.P.
DP
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Mbeere North Constituency

Hon. Lenguris Pauline, M.P.
UDA
Samburu County

Hon. Mwale, Nicholas S. Tindi M.P.

ODM
Butere Constituency

1.3 COMMITTEE SECRETARIAT

Hon Mnyazi Amina Laura, MP.
ODM
Malindi Constituency

Hon. Mugabe Innocent Maino, M.P.

ODM
Lukuyani Constituency

4. The secretariat facilitating the Committee comprises —

Ms. Esther Nginyo

Clerk Assistant I (Team Leader)

Mr. Dima Dima
Principal Legal Counsel 1

Mr. Jacknorine Buleemi
Clerk Assistant 11T

Ms. Winny Otieno
Clerk Assistant IIT

Mr. Brian Langwech
Clerk Assistant 111

Ms Fiona Wanjiru
Legal Counsel II

MTr. Daniel Ominde
Research Officer III

Mrs. Sheila Chebotibin
Serjeant at Arms

Mr. Charles Ayari
Audio Officer
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2.0 CONSIDERATION OF THE VALUE ADDED TAX (ELECTRONIC, INTERNET
AND DIGITAL MARKETPLACE SUPPLY) REGULATIONS (LEGAL NOTICE
NO. 29 OF 2023)

2.1 Introduction

5. The Value Added Tax (Electronic, Internet and Digital Marketplace Supply) Regulations,
2023, (Legal Notice No. 29 of 2023) were made pursuant to powers conferred on the Cabinet
Secretary for National Treasury and Economic Planning by section 67(1) of the Value Added
Tax Act, (No. 35 of 2013) hence, is a statutory instrument within the meaning of section 2 of
the Statutory Instruments Act (No 23 of 2013).

6. The Regulations were published in the Gazette on 14" April, 2023 and received by the Clerk
of National Assembly on 17" April, 2023 and tabled before the House on the 19" of April,
2023, being within the statutory timelines contemplated under section 11(1) of the Statutory
Instruments Act. They were subsequently referred to the Committee on Delegated Legislation
for consideration.

7. Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the
Committee to confer with the regulation-making authorities before making its
decision, the Committee held a meeting with the Kenya Revenue Authority on 20"
June, 2023 within Parliament Budlings to deliberate on the Value Added Tax
(Electronic, Internet and Digital Marketplace Supply) Regulations 2023.

8. The primary objective of the Value Added Tax (Electronic, Internet and Digital
Marketplace Supply)2023 is to provide the legal framework to enable the government
implement the tax measures necessary for financing its economic Development
Agenda.

9. The increase in the use of digital space has opened up the Kenyan Market to the
outside World allowing Non-Residents to supply digital presence in the country. The
import of this is that, such supplies are not chargeable to Value Added Tax (VAT) a
situation which has disadvantaged local suppliers who offer similar digital services
since they charge and account for VAT on such supplies.

10. This necessitated the amendment of the VAT Act to ensure non-resident suppliers,
who account for a large percentage of the digital marketplace in Kenya, to register
and account for VAT on supplies made in Kenya.

11. This Legal notice seeks to revoke the Legal Notice No. 190 of 2020 in order to align
the Regulations with the changing business models and to correct numbering errors in
the Legal Notice No. 190 of 2020.
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2.2 Summary of the Value Added Tax (Electronic, Internet and Digital Marketplace
Supply) Regulations, 2023, Legal Notice No. 29 0of 2023

12. Regulations 1 and 2 provides for the Citation and Interpretation of the Regulations.

13. Regulation 3 provides for Electronic, Internet or digital market supplies which
includes;

a) Downloadable digital content,

b) Subscription based media,

¢) Over the top services,

d) Software programs

e) Electronic data management

f) Music and Games,

g) Search Engines and automated help desk services,

h) Online Education programs,

i) Digital content for listening, viewing or playing on any audio, visual or digital
media,

j)  Ticketing services for events, theatre, restaurants and similar services,

k) Services to link the supplier to the recipient including transport hailing
platforms,

I) Electronic services specified under section 8(3),

m) Sales, licensing,

n) Facilitation of online payment for exchange, transfer of digital assets excluding
services exempted under the Act.

0) Any other services provided through an electronic, internet and digital
marketplace that is not exempted under the Act.

14. Regulation 4 provides that the Tax shall apply to taxable electronic, internet or digital
marketplace supply made in Kenya.

15. Regulation S provides for a simplified tax registration framework that shall be done
within 30 days after the date of making taxable supply in accordance with section 34
if -

a) The supplies are made by a person from an export country to a recipient in
Kenya,

b) The person is conducting business in Kenya in accordance to section 8(2) and
c) Any of the following circumstances apply-
i. The recipient of the supply is in Kenya,
ii. The payment for services is made to the supplier in the export country from a
bank registered under the Banking Act, or
iii. The payment of services that is made to the supplier in the export country is
authorized in Kenya
16. Regulation 6 provides that registration shall be made through an online registration
form provided by the commissioner. The Registration shall be accompanied by the
following information-

a) The name of the business including the trading names,

b) The name of the contact person responsible for tax matters

c) The postal address or registered address of the business and the contact person,
d) The telephone number and email, address of the contact person,
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17.

18.

19.

20.

215

22

23

24,

25

26.

27

28.

29.

e) The website or uniform resource locator of the applicant through which business
is conducted,

f) The national tax identifier number issued to the applicant in the applicant’s
jurisdiction,

g) The certificate of Registration or incorporation issued to the applicant in the
country where the applicant’s business is registered or incorporated and

h) Any other information that the commission may require.

Regulation 7 provides for the appointment of a tax representative in accordance to

section 15A of the Tax procedures Act,20135.

Regulation 8 provides that an Electronic, internet or digital marketplace shall be
deemed to have made in Kenya where the recipient of the supply is in Kenya.
Regulation 9 provides that the time that an Electronic, internet or digital marketplace
supply is made in Kenya shall be earlier of-

a) A date on which the payment for the supply is received in whole or in part; or

b) The date on which the invoice or receipt of the supply is issued

Regulation 10 provides for exemptions to suppliers who makes an electronic,
internet or digital marketplace supply from an export country that is registered under
the Regulations shall not be required to issue an electronic tax invoice.

Regulation 11 provides that a deduction of input tax by a supplier shall not be
allowed for transactions relating to an electronic, internet or digital marketplace
supply.

Regulation 12 provides that a tax in respect of an electronic, internet or digital
marketplace supply made to a recipient in Kenya shall be paid by the supplier or the
tax representative of the supplier.

Regulation 14 provides that a person who fails to comply with the provisions of these
Regulations Commits an offence and shall be liable to penalties prescribed under the
Act or Tax Procedures Act, 2015.

Regulation 15 provides for the revocation of the Value Added Tax (Digital Market
Supply) Regulations, 2020.

2.3 Purpose of the Regulations

. The purpose of this Statutory Instrument is to guide the taxation of transactions

undertaken through the Electronic, Internet and Digital marketplace supply, platforms
which has been necessitated by the rapid change in technology thereby changing the
way people conduct businesses.

The increase in use of digital space has opened up the Kenyan Market to the outside
world allowing nonresidents to apply digital services to Kenyan Consumers with
ought necessarily having physical presence in the country thus escaping from being
charged VAT.

. This situation has therefore disadvantaged local suppliers who offer similar digital

services since they are charged and account for VAT on supplies.

To allow equity and fairness, the VAT Act was amended in the year 2020 to require
non-residents suppliers, who account for a large percentage of the digital marketplace
in Kenya, to register and account for VAT supplies made in Kenya.

It is expected that this Regulations once approved will enhance compliance with VAT
Act by suppliers in the digital marketplace, internet and electronic platforms and thus
enhance equity and compliance in administration of the Value Added Tax.

€5
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2.4 Legislative Context

30. The Value Added Tax (Electronic, Internet and Digital Marketplace Supply) Regulations
2023 is made pursuant to section 5(8) as read with section 67 of the Value Added Tax
Act,2013. The section empowers the Cabinet Secretary for the National Treasury and
Economic planning to provide mechanisms for collection of Value Added tax on supplies
made through a digital marketplace.

2.5 Policy Background

31. The legal Notice revokes the Legal Notice No. 190 of 2020on the Value added Tax
(Digital Marketplace Supply) Regulations, 2020 to correct the numbering errors in
Legal Notice No.190.

32. The primary objective of this Legal notice therefore is to provide the Legal
framework to enable the government implement the tax measures necessary for
financing its economic development agenda.

33. Technology is quickly changing the way people are conducting businesses thus an
increase in the use of digital space which has opened up the Kenyan Market to the
outside world allowing non- residents to supply digital services to Kenyan consumers
without the necessity of having a physical presence in the Country. The import of this
is that, such supplies are not chargeable to VAT.

34. This situation has therefore disadvantaged local suppliers who offer similar digital
services since they are charged and account for VAT on supplies

35. To allow equity and fairness, the VAT Act was amended in the year 2020 to require
non-residents suppliers, who account for a large percentage of the digital marketplace
in Kenya, to register and account for VAT supplies made in Kenya.

36. The Legal Notice Revokes the Legal Notice No. 190 of 2020 in order to align the
Regulations with the changing business models and to correct numbering errors in
Legal Notice No. 190 of 2020.

3.0 COMMITTEE OBSERVATIONS

37. Having examined the Value Added Tax (Electronic, Internet and Digital Marketplace
Supply) Regulations, 2023 are in accordance with the Constitution, the Interpretations
and General Provisions Act (Cap. 2), the Value Added Tax Act, ( No. 35 of 2013), and
the Statutory Instruments Act (No. 23 of 2013) the Committee made the following
observations —

3.1 Statutory Timelines

38. THAT the Regulations were published as LN No. 29 of 2023 on 14™ April, 2023
submitted to the Clerk of the National Assembly on 17" April, 2023, being within the
statutory timelines contemplated under section 11(1) of the Statutory Instruments Act.

3.2 Public Participation

39. The Regulation Making Authority submitted a detailed explanatory memorandum
providing for the extent of consultation that they conducted. The Committee after
seeking a number of clarifications was satisfied with the level of public participation
as contemplated under Articles 10 and 118 of the Constitution and sections 5, 5A, and
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the Schedule to the Statutory Instruments Act, 2013 read together with Standing
Order 210 of the National Assembly Standing Orders.

3.3 Regulatory Impact Statement

40. It is expected that this Regulation will lead to compliance by suppliers in the digital
market place and thus enhance equity in the administration of taxes.

4.0 COMMITTEE RECOMMENDATION

Having examined the Value Added Tax (Electronic, Internet and Digital Marketplace Supply)
Regulations, 2023, Legal Notice No. 29 of 2023 in accordance with the Constitution, the
Interpretations and General Provisions Act (Cap 2), the Statutory Instruments Act (No 23 of
2013), the Value Added Tax Act, (No. 35 of 2013), the Committee recommends that the
House approves the Value Added Tax (Electronic, Internet and Digital Marketplace
Supply) Regulations, 2023, LN. No. 29 of 2023 subject to the Regulation making
authority publishing a corrigendum to rectify the error in the provision on offences under
Regulation 14|
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ANNEXURES

1. Adoption List
2. Legal Notice Number 29 of 2023 and the Explanatory Memorandum
3. Committee Minutes
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MINUTES OF THE 35™ SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON TUESDAY. 20™ JUNE, 2023 IN THE SMALL DINING,

NEW WING. MAIN PARLIAMENT BUILDING AT 10:00 AM.

The Hon Samuel Kiprono Chepkonga, CBS, M.P. Chairperson

SECRETARIAT

Ll N —

.\DPO\-._JC\UI

Ms. Esther Nginyo

Mr. Wilson Dima Dima
Mr. Brian Langwech
Ms. Winny Otieno

M. Jacknorine Buleemi
Mr. Danicl Ominde

Ms. IFiona Wanjiru

Mr. Samuel Leparachao
Mr. Charles Ayari

IN ATTENDANCE

Ms. Rispah Simiyu B
Mr. Mohamed Omar -
Mr. Maurice Oray -

KENYA REVENUE AUTHORITY
1
2
3.

PRESENT
1.
2. The Hon. Robert Gichimu Githinji, M.P., Vice Chairperson
3. The Hon. Robert Mbui, C3S, M.P
4. The Hon. Julius Lekakeny Ole Sunkuli, EGI, EBS, MP
5. The Hon. Nicholas S. Tindi Mwale, M.P.
6. The Hon. John Paul Mwirigi, M.P.
7. The Hon. Jared Okello Odoyo M.P.
8. The Hon. [nnocent Maino Mugabe, M.P.
9. The Hon. Maj. (Rtd). Dckow Barrow Mohamed, M.P
10. The Hon. Ruku Geoffrey Kariuki Kiringa, M.P.
11. The Hon. Joseph Kamau Munyoro, M.P.
12. The Hon. Pauline Lenguris, M.P
13. The Hon. Linet Chepkorir M.P.
4. The Hon. Paul Chebor, M.P.
APOLOGIES
1. The Hon. Joyce Kamene, M.P.
2. The Hon. Gideon Kipkocch Kimaiyo, M.P.
3. The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, MP
4. The Hon. Onchoke Charles Mamwacha. M.P.
5. The Hon. Laura Amina Mnyazi, M.P.
6. The Hon. Adow Kuno Yakub, M.P.
7. The Hon. Kibet Kirui Komingoi, M.P.

- Clerk Assistant [

- Principal Legal Counsel I
- Clerk Assistant LII

- Clerk Assistant 1T

- Clerk Assistant 111

- Rescarch Officer 111

- Legal Counsel II

- Serjeant-At-Arms.

- Audio Officer

Ag. Commissioner General
Commissioner
Deputy Commissioner



4. Ms. Josphine Mogure - CM-SIRM
5. Ms. Sharon Kirai - Parliamentary Liaison Officer

AGENDA

Prayers

Preliminarics

Adoption of the Agenda

Confirmation of minutes

Matters arising

Bricfing by the Cabinet Seeretary National Treasury and Economic Planning on the
following Regulations;

I O

f=a

i The Value Added Tax (Electronic Internct and Digital Marketplace Supply)
Regulations, 20232,
1L The Excise Duty (Excisable Goods Management) (Amendnient) Regulations,
2023, 2023
iil. Adoption of the Public Finance Management (National Pecac Support

Operations Fund) Regulations, 2023.

7. Any Other Business; and
8. Adjournment

MIN. DAA&OSC/CDIL/226/2023 PRELIMINARIES

The Chairperson called the Mecting to order at 10:30 am. te welcomed all present to the
meeting alter which he praved followed by a round of introduction.

MIN. DAA&OSC/CDL./227/2023 ADOPTION OF THE AGENDA

[he agenda of the mecting was adopted as was proposed by the Hon. Jared Okello MP and

scconded by the Hon. Pauline Lenguris, M.P.
MIN. DAA&OSC/CDL./228/2023 CONFIRMATION OF MINUTES

Minutes of the 32* Sitting held on Tuesday, 13™ June, 2023, were confivmed as truc records of
the deliberations as proposed by the Ion. Innocent Maino Mugabe, M.P. and seconded by the
Hon. Ruku Geoffrey Kariuki Kiringa, M.P.

MIN. DAA&OSC/CDI./229/2023 CONSIDERATION OF T11E VALUE ADDED
TAX (ELECTRONIC, INTERNET AND
DIGITAL MARKETPLACESUPPLY)
REGULATION, 2023.LEGAL NOTICE NO.29

Ms. Rispah Simiyu, Ag. Commissioner General, KRA, bricfed the Committee on The Value
Added Tax (Electronic, Internet and Digital Marketplace Supply) Regulations, 2023 as follows,
that;

I. Regulations 1 and 2 provides for the Citation and [nterpretation of the Regulations.
2. Regulation 3 provides for clectronic, Internet or digital market supplies which includes;

a) Downloadable digital content,
b)  Subscription bascd media,
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Over the top services,

Software programmes

Electronic data management

Music and Games,

Search Engines and automated help desk services,

Online Education programimes,

Digital content for listening, viewing or playing on any audio, visual or digital
media,

Ticketing services for events, theatre, restaurants and similar services,

Services to link the supplier to the recipient including transport hailing platforms,
Electronic services specified under section 8(3),

Sales, licensing,

Facilitation of onlinc payment for exchange, transfer of digital assets cxcluding
services exempted under the Act.

Any other services provided through an electronic, internct and digital marketplace
that is not exempted under the Act.

3. Regulation 4 provides that the Tax shall apply to taxable clectronic, internet or digital
marketplace supply made in Kenya.

4. Regulation 5 provides for a simplified tax registration framework that shall be done
within 30 days after the date of making taxable supply in accordance with section 34 if -

a) The supplies are made by a person from an export country to a recipient in Kenya,
b) The person is conducting business in Kenya in accordance to section 8(2) and
c) Any of the following circumstances apply-

L.
ii. The payment for services is made to the supplier in the export country from a

1
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The recipient of the supply is in Kenya,

bank registered under the banking Act, or

iii. The payment of scivices that is made to the supplier in the export country is

authonzed in Kenya

5. Regulation 6 provides that registration shall be made through an online registration form

provided by the commissioner. The Registration shall be accompanied by the following
information-

a) The name of the business including the trading names,

b) The name of the contact person responsible for tax matters,

¢) The postal address or registercd address of the business and the contact person,

d) The telephone number and email, address of the contact person,

e) The website or uniform resource locator of the applicant through which business

is conducted,
f) The national tax identifier number issued to the applicant in the applicants’

g)

h)

jurisdiction,

The certificate of Registration or incorporation issucd to the applicant in the
country where the applicants’ business is registered or incorporated and

Any other information that the commission may require.

6. Regulation 7 provides for the appointment of a tax representative in accordance to

section 15A of the Tax procedures Act,2015.
7. Regulation 8 provides that an clectronic, internet or digital marketplace shall be deemed
to have made in Kenya where the recipicnt of the supply is in Kenya.



8. Regulation 9 provides that the time that an Electronic, internet or digital marketplace
supply 1s made in Kenya shall be carlier of-

a) A date on which the payment for the supply is reccived in whole or in part; or
b) The date on which the invoice or receipt  of the supply is issued

9. Regulation 10 provides for exemplions o suppliers who makes an ¢lectronic, internet or
digital marketplace supply from an export country who is registered under the Regulations
shall not be required 1o 1ssue an clectronic  tax invoice.

10. Regulation 11 provides that a deduction of input tax by a supplier shall not be allowed
for transactions relating to an clectronic, internet or digital marketplace supply.

L1. Regulation 12 provides that a tax in respect of an electronic, internet or digital
marketplace supply made to a recipient in Kenya shall be paid by the supplicr or the tax
representative of the supplier.

12. Regulation 13 provides for any amendment to a return submitted in accordance with
these Regulations shall be made in accordance with section 31 of the Tax Procedurcs
Act,2015.

I3. Regulation 14 provides that a person who fails to comply with the provisions of these
Regulations Commits an offence and shall be liable to penaltics prescribed under the Act or
Tax Procedures Act, 2015.

14. Regulation 15 provides for the revocation of the Value Added Tax (Digital Market
Supply) Regulations, 2020.

I5. The Commiltee sought clarification on Regulation 14 on the penalties. The Commission
needed to be specific on which they based the penalties. The Regulations provided for
penalties in the Value Added Tax Act and Tax Procedures Act.

16. The Committee noted that the Regulations were published on 21% March, 2023 and
submitted to the National Assembly on 18™ April, 2023, which was outside the timelines
provided for in Scction 11 of the Statutory Instruments Act, 2013 of seven si.

MIN. DAA&OSC/CDIL/230/2023 CONSIDERATION OF THE EXCISE DUTY
(EXCISABLE GOODS MANAGEMENT
SYSTEM (AMMENDMENT)
REGULATION, 2023.
LEGAL NOTICE. NO 30

Ms. Rispah Simiyu, Ag. Commissioner General KRA, briefed the Commiltee on The Excisc
Duty (Excisable goods Management System) (Amendment) Regulations, 2023 as {ollows, that:

L. Regulation 1 provided for the citation of the Regulations.

Regulation 2 provided for the amendment of the Excise Duty (Ixcisable Goods
Management System) Regulations, 2017in Regulation 3 in the he Excise Duty (Iixcisable
Goods Management System) (Amendment) Regulations,2023 by deleting the words
“except motor vehicles, manufactured in or imported into Kenya®

!\J

3. Regulation 3 prowdacl for the amendment of the Principal Regulation in Regulation 6 by
inserting the words “and compliance management activities in respect of excisable
goods™ immediately after the word “system”.

4. Regulation 4 provided for the amendment of in Regulation 28 by deleting  sub
Regulation (1) and substituting therefore with the following new sub regulations-

Tl



(1) Goods not liable to excise duty under section 7(1) shall be excmpted from the requirements
of excise stamps.

5. Regulation 3 provided for the delction of the schedule and replacing it with;

1. Cigars, charoots, cigarillos, containing tobacco or tobacco substitutes Ksh.5 per
stamp
2. Cigaretles containing tobacco or tobacco substitutes Ksh. 5 per
stamp
3. Other Manufactured Tobacco and manulactured tobacco substitutes Ksh. 5 per
Stamp
4. Electronic cigarettes and other nicotine delivery devices Ksh. 5 Per
stamp
5. Liquid nicotine for electronic cigarctics Ksh. 5 per
stamp

6. Products containing nicotine intended for inhalation without combustion or oral application

KGsh. 5 Per Stamp.
7. Wine including fortified wines, and other alcoholic beverages obtained by fermentation of

fruits Ksh. 5 Per Stamp.

8. Compounded spirits of alcoholic strength exceeding 6% Ksh. 3 Per Stamp.

9. Spirituous beverages of alcoholic strength not exceeding 6% Ksh. 3 Per
Stamp.

10. Beers, cider, perry mead opaquc beer mixtures of fermented beverages with non-alcoholic
beverages Ksh. 3 Per
Stamp.

1 1. Bottled or similarly packaged water Ksh. 0.5 Per
Stamp.

12. Other non -alcoholic beverages, not including fruit and vegetable juices Ksh. 2.2 Per
Stamp.

13. Fruit juices (including grape must) and vegetable juices, fermentented and not containing
added spirits, whether or not containing added sugar or other sweetening matter Ksh. 2.2 Per
Stamp.

14. Cosmetics and beauty products of tariff heading 3303,3304,3305 and 3307.

6. The Committee observed that an international company was involved in the production of
the stamp duties which the country was buying at higher cost than the value that was
being paid for such stamps. This in effect had led to high pending bills for the part of the
government to the supplier of the stamps. There was need to consider having a local
supplier upon expiry of the contract.

7. The increment on the pricing of the stamp duty on commoditics such as cigarelte,
alcoholic and beauty products was making the country less competitive with the
neighbouring countrics. This had attracted influx of cheaper products from the
neighbouring country. Ag. Commissioner General noted that the influx of alcoholic
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beverages from the neighbouring countrics was as a resull of cheaper cost of raw
malterials such as ethanol in the manufacturing of the alcoholic beverages.

8. The Soma Label Application had been infiltrated by counterfeit stamps hence
cncouraging sale of counterfeit products in the market. In their response, the Ag.
Commissioncr General indicated that the Application security features had been
cnhanced to ensure that duplication of stamps was detected.

MIN. DAA&OSC/CDL/231/2023 ADOPTION OF THE REPORT ON TIHE
PUBLIC FINANCE MANAGEMENT
(NATIONAL SUPPORT OPERATIONS
FUND)

REGULATIONS, 2023.

The Committee considered and adopted the Report on the Public Finance Management (National
Peace Support Operations IFund) Regulations, 2023 as proposed by the [Ton. Innocent Maino
Mugabe, M.P and seconded by The Hon. Ruku Geoffrey Kariuki Kiringa, M.P. with the
following recommendation, that:

Having examined the Public Finance Management (National Pcace Support Opcrations
Fund)Regulations, 2023 in accordance with the Constitution, the Interpretations and General
Provisions Act (Cap 2), the Statutory Instruments Act (No 23 of 2013), the Public Finance Act,
the Committee recommends that the House approves the Public Finance Management
(National Peace Support Operations Fund) Regulations, 2023 (LN. No. 38 of 2023) in
accordance with scction 24(4) the Public Finance Management Act (No. 18 of 2012).

MIN. DAA&OSC/CNIL232/2023 ANY OTHER BUSINESS
There was no business under this agenda item.

MIN. DAA&OSC/CDI1./233/2023 ADJOURNMENT

There being no other business, the meeting was adjourned at Thirty Minutes past Twelve

O’clock.

SIGNED: iicovvennmnagzn . L. A

TIIE HON. SAMUEL CHEPKONGA, CBS. M.P.
CII.:uRluf,ui(jfi Cé)i\’ MITTEE ON DELEGATED LEGISLATION
DATE: ... /02 ¢ :
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MINUTES OF THE 38™ SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON TUESDAY, 4™ JULY, 2023 AT THE SMALL DINING

NEW WING, MAIN PARLIAMENT BUILDINGS AT 10.00 A.M.
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Maj. (Rtd). Dekow Barrow Mohamed, M.P.
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Onchoke Charles Mamwacha. M.P

Joseph Kamau Munyoro, M.P.

John Paul Mwirigi, M.P.
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Ms. Esther Nginyo - Clerk Assistant I

Mr. Wilson Dima Dima - Principal Legal Counsel I
Mr. Brian Langwech - Clerk Assistant III

Mr. Jacknorine Buleemi - Clerk Assistant 111

Ms. Winny Otieno - Clerk Assistant III

Mr. Charles Ayari - Audio Officer

Ms. Fiona Wanjiru - Legal Counsel II

Ms. Sheila Chebotibin - Sergeant-at Arms

Mr. Manuel Leparachao - Sergeant-at-Arms
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MINISTRY OF MINING, BLUE ECONOMY AND MARITIME AFFAIRS

1. Hon Salim Mvurya, E.G.H - Cabinet Secretary
2. Mr. Elijah G. Mwangi - Principal Secretary
































































































































































































































































































































































































































































































































































































































































































