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PREFACE
Establishment and Mandate of the Committee

The Standing Committee on Justice, Legal Affairs and Human Rights is established
under the Standing Order 228 of the Senate Standing Orders and is mandated ‘%o
consider all matters relating to constitutional affairs, the organisation and
administration of law and justice, elections, promotion of principles of leadership,
ethics, and integrity; agreements, treaties and conventions, and implementation of the
provisions of the Constitution on human rights.

Membership of the Committee

The Committee is comprised of —

1) Sen. Wakili Hillary Kiprotich Sigei, MP - Chairperson

2)  Sen. Raphael Chimera Mwinzagu, MP - Vice-Chairperson
3) Sen. Fatuma Adan Dullo, CBS, MP - Member

4)  Sen. William Cheptumo Kipkiror, CBS, MP - Member

5) Sen. Hamida Ali Kibwana, MP - Member

6) Sen. Catherine Muyeka Mumma, MP - Member

7)  Sen. Veronica W. Maina, MP - Member

8) Sen. Karen Njeri Nyamu, MP - Member

9)  Sen. Andrew Omtatah Okoiti, MP - Member

Minutes of the Committee in considering the Preservation of Human Dignity and
Enforcement of Economic and Social Rights Bill, 2022 (Senate Bills No. 7 of 2022) are
annexed to this Report as Appendix 1.

(iii)



FOREWORD BY THE CHAIRPERSON

Honourable Speaker,

1.

The Preservation of Human Dignity and Enforcement of Economic and Social
Rights Bill, 2022 (Senate Bills No.7 of 2022), sponsored by Sen. Senator Danson
Buya Mungatana, MGH, MP was published on 9" November, 2022 and was
introduced in the Senate by way of First Reading on 1% December, 2022. The Bill
was referred to the Standing Committee on Justice, Legal Affairs and Human
Rights for consideration as an Ordinary Bill.

The Bill seeks to provide a framework to give effect to Article 43 of the
Constitution which sets out the economic and social rights that accrue to every
person. By giving effect to these rights, the Bill would ensure the preservation of
the dignity of all persons and communities in line with Article 28 of the
Constitution.

In compliance with the provisions of Article 118 of the Constitution and Standing
Order 145 (5) of the Senate Standing Orders, the Committee proceeded to
undertake public participation on the Bill. In this regard, the Committee published
an advertisement in the Daily Nation and Standard Newspapers on Friday, 9™
December, 2022 inviting members of the public to submit written memoranda to
the Committee on the Bill. The advertisement was also posted on the Parliament
website and social media platforms. Additionally, the Committee sent invitations
to key stakeholders inviting them to submit their comments on the Bill.

Following the call for submissions, the Committee received written memoranda
from seven stakeholders, namely; Kenya National Commission on Human Rights,
National Gender and Equality Commission, Commission on Revenue Allocation,
Office of the Attorney General and Department of Justice, the State Department
for Devolution, and Natural Justice, a non-governmental organization.

Honourable Speaker,

5.

The Committee proceeded to consider the Bill, and the stakeholder submissions
received thereon, at length. Some key observations by the Committee, which were
reflected in the stakeholder submissions, was that the Bill appeared to replicate
provisions already contained in or which would directly conflict with the
Constitution and other laws; the Bill introduced conflicts in mandates and
reporting obligations among different commissions and offices; the Bill proposed
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the establishment of structures for planning at national and county levels that were
not aligned, and run parallel to, existing ones; and, the Bill did not adequately
provide a framework for realization of economic and social rights and for the role
of Parliament in monitoring such implementation.

6. Consequently, while the Committee observed that there were good aspects of the
Bill that should not be lost altogether, the Committee was of the view that the Bill,
as currently drafted, is not suitable for passage into legislation. Similarly, the
amendments that would need to be made to the Bill, if it were to be amended at
Committee stage, are so extensive that it would end up being an almost new Bill
altogether.

7. Prior to the adoption of this Report, the Committee shared these reservations with
the Sponsor of the Bill and accorded the Sponsor an opportunity to discuss the
same as well as the next steps regarding the Bill.

Honourable Speaker,
8. The detailed Committee observations are set out at Chapter Three of this Report.
9.  Arising from its Observations, the Committee recommends that —

i)  pursuant to standing order 159 of the Senate Standing Orders, the Sponsor of
the Preservation of Human Dignity and Enforcement of Economic and Social
Rights Bill, 2022 (Senate Bills No.7 of 2022) withdraws the Bill to pave way
for a fresh Bill to be drafted taking into account the concerns raised and
recommendations made by stakeholders as well as by the Committee; and

ii) in the event the recommendation to withdraw the Bill is not acceded to, the
Committee recommends that the Bill be not proceeded with by the Senate.

Honourable Speaker,

10. 1 take this opportunity to commend the Members of the Committee for their
devotion and commitment to duty, which made the consideration of the Bill
possible. I also wish to thank the Offices of the Speaker and the Clerk of the Senate
for the support extended to the Committee in undertaking this important
assignment. Lastly, I wish to thank the stakeholders who submitted written
memoranda which greatly aided the Committee in considering the Bill.
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1. It is now my pleasant duty, pursuant to standing order 148(1) of the Senate
Standing Orders, to present the Report of the Standing Committee on Justice,
Legal Affairs and Human Rights on the Preservation of Human Dignity and
Enforcement of Economic and Social Rights Bill, 2022 (Senate Bills No.7 of
2022).

SEN. WAKILI HILLARY KIPROTICH SIGEI, MP
CHAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS
AND HUMAN RIGHTS
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ADOPTION OF THE REPORT OF THE STANDING COMMITTEE ON
JUSTICE, LEGAL AFFAIRS AND HUMAN RIGHTS ON THE
PRESERVATION OF HUMAN DIGNITY AND ENFORCEMENT OF
ECONOMIC AND SOCIAL RIGHTS BILL, 2022 (SENATE BILLS NO.7 OF
2022)

We, the undersigned Members of the Standing Committee on Justice, Legal
Affairs and Human rights, do hercby append our signatures to adopt this Report

No Name Signature

Sen. Wakili Hillary Kiprotich Sigei, MP

1. N
(Chairperson) 3

) Sen. Raphael Chimera Mwinzagu, MP
- (Vice-Chairperson) W

3. | Sen. Fatuma Adan Dullo, CBS, MP

4. | Sen. William Cheptumo Kipkiror, CBS, MP ﬂ}&?@
\
B

5. | Sen. Hamida Ali Kibwana, MP

6. | Sen. Catherine Muyeka Mumma, MP (//d

7. | Sen. Veronica W. Maina, MP

8.  Sen. Karen Njeri Nyamu, MP

9. | Sen. Andrew Omtatah Okoiti, MP
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1.1.

1.2.

CHAPTER ONE: INTRODUCTION
Introduction

The Preservation of Human Dignity and Enforcement of Economic and Social
Rights Bill, 2022 (Senate Bills No.7 of 2022), sponsored by Sen. Senator Danson
Buya Mungatana, MGH, MP, was published on 9" November, 2022 and was
introduced in the Senate by way of First Reading on 1% December, 2022. The Bill
was referred to the Standing Committee on Justice, Legal Affairs and Human
Rights for consideration as an Ordinary Bill. A copy of the Bill is annexed to this
Report as Appendix 2.

The Bill seeks to —

i)  fulfil the constitutional obligation on the State set out in Article 21(1) and (2)
of the Constitution to observe, respect, protect, promote and fulfil the rights
and fundamental freedoms set out in the Bill of Rights. Further, the State is
required to take legislative, policy and other measures, including the setting
of standards aimed at ensuring that the rights guaranteed under Article 43 of
the Constitution are progressively realized; and

ii) provide a framework to give effect to Article 43 of the Constitution which
sets out the economic and social rights that accrue to every person. By giving
effect to these rights, the Bill would ensure the preservation of the dignity of
all persons and communities in line with Article 28 of the Constitution.

Implementation of Economic and Social Rights

Human rights have been divided into several categories: civil, political, economic,
social, and cultural rights. Economic, social, and cultural rights are the freedoms,
privileges and entitlements that individuals and communities require to live a life
of dignity. These include the rights to food, housing, health, education, cultural
identity, and more that are clearly set out under 43 of the Constitution of Kenya,
2010.

Although some economic, social, and cultural rights cannot be immediately
implemented, States that have ratified the relevant treaties nonetheless have the
obligation to guarantee these rights. The realization of economic and social rights,
as opposed to civil or political rights, has often been dependent on the availability
of resources and was rarely seen as being inherent rights. Consequently, there has



been little emphasis on realizing these rights thus requiring intervention through
policy, legislation and other action.!

5.  However, it is argued that the division between the different categories of human
rights — civil, cultural, economic, political, and social — does not imply that one
category of human rights is more important than the other. Human rights are
interrelated, indivisible, interdependent and equally important. For example, the
right to health care, freedom from hunger or clean and safe water is intertwined
with the right to life; the right to affordable housing is intertwined with the right
to human dignity or privacy; while the right to free speech may be linked to the
right to basic education.?

1.3. International Treaties and instruments addressing economic, social and
cultural rights

6. The Constitution of Kenya under Article 2(6) states that “any treaty or convention
ratified by Kenya shall form part of the law of Kenya under this Constitution”.

7. The International Covenant on Economic, Social and Cultural Rights (ICESCR) is
the most comprehensive international treaty addressing economic, social, and
cultural rights. Other international instruments that specifically address economic,
social and cultural rights include-

(a) African Charter on Human and Peoples’ Rights (Banjul Charter) (Articles 2,
14-18, 20-22, 24) (including the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women in Africa (Articles 12-19))

(b) African Charter on the Rights and Welfare of the Child (Articles 11, 14, 18)

(¢) Commonwealth of Independent States Convention on Human Rights and
Fundamental Freedoms (Articles 4, 13-18, 21, 26-28)

(d) Convention on the Elimination of All Forms of Discrimination Against
Women (Articles 10-16) (Including the Optional Protocol to the Convention
on the Elimination of All Forms of Discrimination Against Women)

(e) Convention on the Elimination of All Forms of Racial Discrimination
(Articles 1-2, 5)

() Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (Articles 11, 14-15, 25-28, 30-32, 40, 4345,
54-55, 64, 70)

1 UNESCO , Economic, Social and Cultural Rights (ESCR)
http://www.unesco.org/new/en/social-and-human-sciences/themes/advancement/networks/larno/economic-
social-and-cultural-rights/ [accessed 08.02.2023]

2 The Center for Economic and Social Rights, What are Economic, Social and Cultural rights?
http://www.cesr.org/what-are-economic-social-and-cultural-rights [accessed 08.02.2023]
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14.

1.5.

@

(h)
@
)
(k)

Convention on the Rights of the Child (Articles 9, 16, 19, 24-36) (Including
the Optional Protocol to the Convention on the Rights of the Child on the
Involvement of Children in Armed Conflict (Articles 1-3) and the Optional
Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography)

Convention Relating to the Status of Refugees (Articles 17-24, 30)
International Covenant on Civil and Political Rights (Articles 1, 8, 22, 23,
27)

International Labour Organization Conventions

Universal Declaration of Human Rights (Articles 22-27)

Objects of the Bill

The Preservation of Human Dignity and Enforcement of Economic and Social
Rights Bill, 2022 (Senate Bills No. 7 of 2022) seeks to impose obligations on
National and County governments to-

(2)
(b)
(c)
(d)

(©)

ensure the availability, accessibility, adaptability and acceptability of
services that would facilitate the realization of the economic and social rights;
put in place adequate infrastructure that would be necessary to meet their
obligations in realizing the economic and social rights;

adopt comprehensive strategic plans that ensure the protection and promotion
of economic and social rights;

Prioritize the allocation of resources to ensure that the economic and social
rights are realized while taking into account the special needs of marginalized
persons within the respective counties; and

Avoid actions that would limit the economic and social rights that are
conferred under the Constitution except as provided under Article 24 of the
Constitution.

Consequences of the Bill

Once enacted, the Bill will establish a framework for national monitoring,
benchmarking and evaluation of progress by national and county governments in
fulfilling their obligations under the Constitution, existing legislation and
international treaties with respect to preserving human dignity and realisation of
economic, social and cultural rights. The Bill therefore has the potential to
eradicate poverty and inequality, to ensure the advancement of the living standards
of the Kenyan people and to ultimately achieve these rights.



1.6. Overview of the Bill

10. The salient features of the Bill are as follows —

(a)

(b)

(c)

(d)

Obligations of the National and County Governments- Clause 5 (1) of the
Bill sets out the obligations of the national and county governments with
respect to the implementation of economic and social rights under Articles
43(1) and 53(1) of the Constitution. These include formulation and
implementation of policies, legislation, strategies and putting in place
mechanisms to realize these rights. It also entails putting in place adequate
infrastructure to meet their obligations as creating awareness. Clause 5 (3)
requires the Kenya National Commission on Human Rights (KNCHR), in
consultation with the Cabinet Secretary responsible for devolution and the
Council of County Governors (COG), to set out the minimum standards that
county governments are required to meet in carrying out their obligations.

Role of the Kenya National Commission on Human Rights- Part III of the
Bill confers on the Kenya National Commission on Human Rights the
responsibility to oversee the implementation of and the enforcement of the
provisions of the Bill. Clause 8 of the Bill further requires the Commission
to prepare an economic and social rights index. The index is to be used to
gauge the realization of economic and social rights in every County. The
Commission is further required to publish and publicize the economic and
social rights index in each County.

County Strategic Plans- Part IV of the Bill requires county governments to
prepare a county strategic plan is to ensure that a county government as part
of the County Integrate Development Plans (CIDP). The county strategic plan
should be guided by principles of planning and development facilitation and
ensure the availability, accessibility, acceptability, adaptability and quality of
goods and services delivered within the county which are necessary for the
realization of economic and social rights.

Reporting progress- Clause 14 of the Bill requires the National government
and each county government to submit an annual report on the progress made
in the realization of economic and social rights to the Kenya National Human
Rights Commission, the Senate, the National Assembly, the relevant County
Assembly, the Commission on Revenue Allocation and the
Intergovernmental Budget and Economic Council. The Bill further requires



(e)

®

®

that the Senate to consider the reports and makes appropriate
recommendations to the respective county governments and the National
Government.

Enforcement of rights/remedies- Clause 17 of the Bill provides for the right
of any aggrieved person to make an application to court in accordance with
Article 22 of the Constitution.

Public participation and public awareness- Clause 20 of the Bill
prescribes the principles that county governments are required to adhere to
when undertaking public participation when preparing county strategic
plans.

Criteria for realization of social and economic rights- The Schedule sets
out the indicators that shall guide the Commission when assessing the
National or County Government’s effort in the implementation of Article 43
of the Constitution.



CHAPTER TWO: PUBLIC PARTICIPATION ON THE BILL

2.0 Introduction

11.

12.

13.

14.

1.5,

16.

The Preservation of Human Dignity and Enforcement of Economic and Social
Rights Bill, 2022 (Senate Bills No.7 of 2022) was read a First Time in the Senate
on 1% December, 2022 and thereafter stood committed to the Standing Committee
on Justice, Legal Affairs and Human Rights for consideration.

The Committee, pursuant to the provisions of Article 118 of the Constitution and
Standing Order 145 (5) of the Senate Standing Orders, proceeded to undertake
public participation on the Bill.

In this regard, the Committee published an advertisement in the Daily Nation and
Standard newspapers on Friday, 9" December, 2022 inviting members of the
public to submit written memoranda on the Bill. The advertisement was also
posted on the Parliament website and social media platforms. A copy of the
advertisement is annexed to this Report as Appendix 3.

In response to the advertisement, the Committee received written submissions
from Natural Justice, descried as Lawyers for communities and the environment.
A copy of the said submissions is annexed to this Report as Appendix 4.

Subsequently, during consideration of the Bill, the Committee resolved to invite

additional submissions from the key stakeholders, including —

i)  Kenya National Commission on Human Rights;

ii) National Gender and Equality Commission;

iii) Commission on Revenue Allocation;

iv) Office of the Attorney General and Department of Justice;

v)  State Department for Devolution;

vi) Kenya Law Reform Commission;

vii) Council of County Governors;

viii) County Assemblies Forum; and

ix) Two non-governmental organizations with expertise in the protection and
enforcement of economic and social rights. These were Katiba Institute and
the East African Centre for Human Rights (EACHRights).

In response to the said invitations, the Committee received written submissions
from —
a) Kenya National Commission on Human Rights;



17.

18.

2.1

19.

20.

b) National Gender and Equality Commission;

c) Commission on Revenue Allocation;

d) Office of the Attorney General and Department of Justice;
e) State Department for Devolution; and

f) Kenya Law Reform Commission.

Copies of the additional submissions are attached to this Report as Appendix 5 (a)
— (). Additionally, a matrix analysing the stakeholder submissions clause-by-
clause is annexed as Appendix 6.

The Committee proceeded to consider the Bill extensively, together with the
stakeholder submissions received thereon.

Overview of Stakeholder Submissions on the Bill

Below is an overview of the stakeholder submissions on the Preservation of
Human Dignity and Enforcement of Economic and Social Rights Bill, 2022
(Senate Bills No.7 of 2022).

Natural Justice

Natural Justice, a non-governmental organization, submitted as follows —

i)  That the long title of the Bill be amended to include the phrase ‘“National
Government”;

ii) That Clause 2 of the Bill be amended to include Article 42 of the Constitution
of Kenya 2010 on the right to a clean and healthy environment;

iii) That Clause 3 be amended at paragraph (a) to include Article 42 of the
Constitution, and at paragraph (d) to provide for the establishment of
mechanisms to monitor and promote the realisation of economic and social
rights by national government and county governments;

iv) That Clause 4(e) be amended to ensure that public participation on ESCRs is
not only coordinated but also equitable, i.e. catering to the specific needs of
those concerned, and effective so that it is not just a ticking a box affair;

v) That Clause 5 be amended to include Article 42 of the Constitution on the
right to a clean and healthy environment;

vi) That Clause 5(1) be amended to obligate obligates the family and the state to
give reasonable care to older members of society who are neglected and
vulnerable for lack of a legislative framework to address pertinent issues;

vii) That Clause 5(2) (b) be amended to ensure a measurable time frame and
uniformity in strategic planning across all the counties;





























































































































































































































































































































































































