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CHAIRPERSON’S FOREWORD

This report contains proceedings of the Departmental Committee on Defence, Intelligence and Foreign
Relations during the approval hearing of Mr. Noordin Mohammed Haji, CBS, OGW nominee for
appointment as Director-General of the National Intelligence Service on Tuesday, 30th May 2023.

Through a letter dated 18™ May 2023, H.E. the President notified the National Assembly of the nomination
of Mr. Noordin Haji as Director-General of the National Intelligence Service. The Hon Speaker vide a
communication made on Friday 19" May 2023 conveyed to the Members of the National Assembly the
Message from H.E. the President. The Speaker subsequently referred the nominees’ curriculum vitae, and
testimonials to the Departmental Committee on Defence, Intelligence and Foreign Relations for approval
hearings. While referring the matter to the Committee, the Speaker directed that the Committee undertakes
the vetting exercise in accordance with the Public Appointments Parliamentary Approval Act (No. 33 of
2011).

In compliance with Article 118 of the Constitution and Section 6(4) of the Public Appointments
(Parliamentary Approval) Act (No. 33 of 2011), the Clerk of the National Assembly placed an advertisement
in the print media on Saturday, 20" May 2023 informing the public of the nomination, date, time and place
of the approval hearing. He also invited the public to submit memoranda by way of written statements on
oath (affidavit) on the suitability of the nominee in conformity with Section 6(9) of the Public Appointments
(Parliamentary Approval) Act (No. 33 of 2011). The memoranda were to be received on or before Monday,
29th May 2023 at 5.00 p.m.

The Committee received twenty-six (26) memoranda on the nominee; four (4) against and twenty-two (22)
in favour of the nominee's suitability.

Further, the Clerk of the National Assembly wrote to Kenya Revenue Authority (KRA), Ethics and Anti-
Corruption Commission (EACC), Directorate of Criminal Investigations (DCI), Higher Education Loans
Board (HELB) and Office of the Registrar of Political Parties (ORPP) seeking references and background
checks relating to the suitability of the nominee and all responded in the affirmative.

The nominee appeared before the Committee on Tuesday, 30" May 2023 at 2.30 p.m. for approval hearing.
The Committee examined his suitability based on the criteria set out in Section 7 of the Public Appointments
(Parliamentary Approval) Act (No. 33 of 2011). In addition, the Committee examined his academic
credentials, relevant experience, knowledge of sector issues and on leadership and integrity. The Committee
paid due regard to the procedure used to arrive at the nominee; any constitutional or statutory requirements
relating to the office of Director-General of the NIS and suitability of the nominee for the appointment
proposed having regard to whether the nominee’s abilities, experience and qualities meet the needs of the
Agency.

The Committee, having conducted the approval hearing of the nominee, observed that the nominee meets
the' requirements for appointment as Director-General of the NIS and due process was followed in the
nomination process as provided for under Article 242 of the Constitution, Section 7(1) of the National
Intelligence Service Act, 2012 and the Public Appointments (Parliamentary Approval Act) (No. 33 of 2011).
The Committee therefore recommends that the National Assembly APPROVES the nomination of Mr.
Noordin Haji, CBS, OGW for appointment as Director-General of the National Intelligence Service.
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The Committee registers its appreciation to the Offices of the Speaker and that of the Clerk of the National
Assembly for the logistical support extended during the vetting process.

In addition, the Committee thanks the nominee for his cooperation during the vetting process. Finally, the
Committee appreciates KRA, EACC, DCI, HELB, and ORPP for providing references and background
checks relating to the suitability of the nominees.

I acknowledge and appreciate Members of the Committee for their patience, sacrifice and commitment
which enabled the Committee to complete the task within the required timelines.

On behalf of the Departmental Committee on Defence, Intelligence and Foreign Relations, and pursuant to
Article 242 of the Constitution, Section 7(1) of the National Intelligence Service Act, 2012 and Section 8 of
the Public Appointments (Parliamentary Approval) Act (No. 33 of 2011) and provisions of Standing Orders
45(4) and 199(6), it is my pleasant duty to present the Report of the Committee on the approval hearing of
Mr. Noordin Mohammed Yusuf Haji’s nomination for appointment as Director-General of the National
Intelligence Service.

Hon. Nelson Koech, MP.
Chairperson, Departmental Committee on Defence Intelligence and Foreign Relations
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CHAPTER ONE

1 PREFACE

1.1 Establishment and Mandate of the Committee

I~ The Departmental Committee on Defence Intelligence and Foreign is one of the fifteen Departmental
Committees of the National Assembly established under Standing Order 216 whose mandates
pursuant to the Standing Order 216 (5) includes, among others, “to vet and report on all
appointments where the Constitution or any other law requires the National Assembly to
approve, except those under Standing Order 204 (Committee on Appointments).

1.2 Committee Subjects

2. Inaccordance with the Second Schedule of the Standing Orders, the subjects of the Committee are:
Defence, intelligence, foreign relations, diplomatic and consular services, international boundaries
including territorial waters, international relations. and veteran affairs.

3. In executing its mandate, the Committee oversees the following government Ministries,
Departments, and Agencies (MDAs):

a) The Ministry of Defence;

b) The Ministry of Foreign and Diaspora Affairs;

¢) The State Department for East African Community Affairs (EAC); and
d) The National Intelligence Service.

m
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1.3 Committee Membership

4. The Departmental Committee on Defence, Intelligence, and Foreign Relations was constituted by
the House on 27" October 2022 and comprise the following Members:

Chairperson
Hon. Koech Nelson, M.P.
Belgut Constituency

UDA Party

Vice-Chairperson
Hon. Maj. (Rtd.) Sheikh Abdullahi Bashir, M.P.
Mandera North Constituency

UDM Party
Members

Hon. Wanjira Martha Wangari, M.P, Hon. Joshua Kandie, MP
Gilgil Constituency Baringo Central Constituency
UDA Party UDA Party
Hon. Hassan Abdi Yusuf, MP Hon. Kwenya Thuku Zachary, MP
Kamkunji Constituency Kinangop Constituency
Jubilee Party Jubilee Party
Hon. Odhiambo Millie G. Akoth, MP Hon. Logova Sloya Clement, MP
Suba North Constituency Sabatia Constituency
ODM Party UDA Party
Hon. Kanchory Elijah Memusi, MP Hon. Ikana Fredrick Lusuli, MP
Kajiado Central Constituency Shinyalu Constituency
ODM Party ANC Party
Hon. (Dr.) Kasalu Irene Muthoni,MP Hon. Mohamed A. Hussein, MP
Kitui County Lagdera Constituency
WDM-K ODM Party
Hon. Kirima Moses Nguchine, MP Hon.Teresia Wanjiru Mwangi, MP
Imenti Central Constituency Nominated Member
UDA Party UDA Party

Hon. Luyai Caleb Amisi, MP
Saboti Constituency
ODM Party
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1.4 Committee Secretariat

5. The Committee is facilitated by the following staff:

Mr. Dennis Mogare Ogechi
First Clerk Assistant/Head of Secretariat

Ms. Clarah Kimeli
Principal Legal Counsel II

Dr. Donald Manyala, PhD
Research Officer 1

Ms. Roselyne Ndegi
Senior Serjeant-at-Arms

Mr. Murimi Mwangi
Media Relations Officer ITI

Ms.Winfred Kambua Kilonzo
Clerk Assistant IT1

Mr. Edwin Machuki
Fiscal Analyst I11

Ms. Rhoda Muchori
Hansard Reporter I11

Mr. John Ng'ang’a
Audio Recording Officer
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CHAPTER TWO
2 BACKGROUND INFORMATION

2.1 Legal Framework

a) Establishment of the Office of Director General, National Intelligence Service

6. Article 242 of the Constitution establishes the National Intelligence Service and provides that:
(1) There is established the National Intelligence Service.
(2) The National Intelligence Service—
(a) 1s responsible for security intelligence and counter intelligence to enhance national
security in accordance with this Constitution; and
(b) performs any other functions prescribed by national legislation.

7. The National Intelligence Service (NIS) is also designated as one of the National Security Organs
pursuant to Article 239(1) of the Constitution. Under Article 239(2), the primary object of the
national security organs and security system is to promote and guarantee national security in
accordance with the principles mentioned in Article 238(2).

8. The Constitution further provides that in performing their functions and exercising their powers. the
national security organs and every member of the national security organs shall not—
(a) act in a partisan manner;
(b) further any interest of a political party or cause; or
(¢) prejudice a political interest or political cause that is legitimate under the Constitution.

9. The procedure for appointment and approval of the Director-General of the NIS is laid out under
Section 7 of the National Intelligence Service Act (No. 28 of 2012) which provides as follows—

(1) There shall be a Director-General of the Service who shall, with the approval of the National
Assembly, be appointed by the President.
(2) The President shall nominate a person for appointment as the Director-General and submit
the name of the nominee to the National Assembly.
(3) The National Assembly shall, within fourteen days after it first meets after receiving the names
of the nominee—
(a) consider the suitability of the nominee;
(b) either approve or reject the nominee for appointment; and
(c) the Speaker shall notify the President of the decision of the National Assembly.

b) Qualification for appointment as the Director-General
10. Section 8 of the National Intelligence Service Act provides that—

(1) A person is qualified for appointment as the Director-General if the person —
a) is a citizen of Kenya;
b) holds a degree from a university recognized in Kenya;,
¢) has knowledge and at least fifteen years’experience in intelligence;
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d) has knowledge and at least fifieen years ' experience in intelligence or national security;

e) has served in a senior management position in the Service or public service for at least ten
yvears; and

f)  meets the requirements of Chapter Six of the Constitution.

(2) A person is not qualified for appointment as Director-General if that person —

a) is a member of Parliament, a member of a county assembly, a governor or a deputy
governor,

b) has, in the immediate preceding period of five years, served as a Member of Parliament, a
member of a county assembly, a governor, a deputy governor, a trade union official or held
an office in a political party;

¢) holds dual citizenship;

d) has been convicted of a criminal offence and has been sentenced to imprisonment for a
lerm exceeding six months without an option of a fine;

e) has previously been removed from office for contravening the provisions of the Constitution
or any other written law; or

P is an undischarged bankrupt.

¢) Functions and powers of the Director-General of the National Intelligence Service
I'1. Section 9 of the National Intelligence Service provides that:

(1) The Director-General shall —
(a) be responsible for the overall, management and administration of the Service;
(b) be responsible for the overall operational control of the Service;
(c) be the principal advisor to the President and Government on national security based on
security intelligence and counter intelligence to enhance national security;

(d) report to the President, the National Security Council and the Cabinet Secretary on threats
and potential threats to national security and national interests as is appropriate;

(e) take all necessary steps to ensure that the actions of the Service are limited to what is
necessary for the proper performance of its functions under the Constitution, this Act or
any other written law and that no information is gathered or disclosed by the Service
except in so far as may be necessary for the proper performance of its functions,

(f)  ensure that the Service is not, in the performance of its functions, influenced by
considerations not relevant to such functions and that no act is performed that could give
rise to any reasonable suspicion that the Service is concerned in furthering, protecting or
undermining the interests of any person, particular section of the population or of any
political party or other organization in Kenya;,

(g) as far as is reasonably practicable, take steps to ensure that classified information,
intelligence collection methods, Service operations, sources of information and identity of
members of the Service are protected from disclosure otherwise than in the strict
performance of the 'functions of the Service under the Constitution and this Act;

(h) participate in the formulation of national intelligence policy and strategy,
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(i) make recommendations to the Cabinet Secretary on the formulation of the policy and
implement the national intelligence policy and strategy;

(i) ensure effective utilization of resources as required by Article 201 of the Constitution;

(k) undertake education, training and development of members of the Service;

(1) oversee the development of mechanisms to ensure that members of the Service discharge
their functions and exercise of their powers in accordance with the Constitution, this Act
and any other written the law;

(m) administer, control and manage the Service as a disciplined civilian service;

(n) put in place mechanisms, steps and systems —

(i) to ensure that the members of the Service are not unduly influenced in the
performance of the functions of the Service,
(ii) to ensure that the Service is impartial in the execution of its functions;
(iii)to prevent disclosure of the operations of the Service;
(iv) to prevent disclosure of classified information;
(v) to protect the identity of sources of information to the Service;
(vi) to protect the identity of members of the Service,
(vii) to prevent unauthorized access to the premises of the Service; and
(viii) to prevent interference with any installations of the Service; and
(o) perform any other lawful function as may be assigned by the President or the Cabinet
Secretary or any other written law.

(2) The Director-General shall have all the powers necessary or expedient for the performance of his
or her functions under the Constitution, this Act or any other written law.
(3) The Director-General may, in writing, delegate any power or assign any function conferred upon
him or her under this Act or any other written law to a member of the Service.
(4) The delegation of a power or assignment of a function under subsection (3) shall not prevent the
Director-General from exercising the power or discharging the function in question in person.

d) Term of office for the Director General of the National Intelligence Service

12. Section 9 of the National Intelligence Service states that:
(1) The Director-General shall hold office for a term of five years and may be eligible for re-
appointment for one further term.
(2) Notwithstanding subsection (1) the President shall remove the Director: General from office

on the following grounds—
(a)violation of the Constitution, this Act or any other written law including contravention
of Chapter Six;
(b)gross misconduct whether in the performance of the office holders’ functions or
otherwise;

(c)if the Director-General is convicted

13. In light of this, H.E. the President nominated Mr Noordin Mohamed Haji, CBS, OGW for
appointment as Director-General for the National Intelligence Service.
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14. The Departmental Committee on Defence, Intelligence, and Foreign Relations was assigned the role
of conducting the vetting of the aforesaid nominee.

e) The Public Appointments (Parliamentary Approval) Act (No. 33 of 2011)

I5. Section 7 of the Public Appointments (Parliamentary Approval) Act (No. 33 of 2011) provides for
issues that the relevant House of Parliament (in this case, the National Assembly) is supposed to
consider in relation to any nomination. These issues include:

i. the procedure used to arrive at the nominee;
il. any constitutional or statutory requirements relating to the office in question; and
iii. the suitability of the nominee for the appointment proposed having regard to whether the
nominee’s abilities, experience and qualities meet the needs of the body to which the
nomination is being made.

16. Further to the provisions of the National Intelligence Service Act, 2012, the schedule to the PAPAA
provides for the criteria to guide the Committee. These are:

i. Education, employment record;
ii. Public office, political activities, and affiliations;
iti. Deferred income or future benefits;
iv. Sources of income, tax status, and statement of net worth;
v. Potential conflicts of interest;
vi. Pro bono or charity work;
vii. Whether the nominee has been charged in a court of law or convicted; and
viii. Adverse mention in an investigatory report of a Parliamentary Committee or
Commission.

17. On the approval hearing, Section 6 of the Public Appointments (Parliamentary Approval) Act (No.
33 of 2011) provides as follows:

i.An approval hearing shall focus on a candidate’s academic credentials, professional training

and experience, personal integrity, and background (section 6(7), PAPAA);

i.The criteria specified in the Schedule shall be used by a Committee during an approval hearing
for the purposes of vetting a candidate (section 6(8), PAPAA);

iii.Any person may, prior to the approval hearing, and by written statement on oath, provide the
Clerk with evidence contesting the suitability of a candidate to hold the office to which the
candidate has been nominated (section 6(9), PAPAA); and

iv.A candidate may, at any time, by notice in writing addressed to the Clerk, withdraw from the
approval process and the candidate’s nomination shall end (section 6(10), PAPAA).

2.2 Message from H.E. the President

|8. H.E. the President on Thursday 18" May 2023 communicated the name of the nominee for
appointment to the position of Director-General of the National Intelligence Service to the Speaker
for approval by the National Assembly pursuant to the provisions of section 7 of the National
Intelligence Service Act, as read together with sections 3 and 5 of the Public Appointments
(Parliamentary Approval) Act, 2011.
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2.3 Speaker’s Communication and Referral to the Committee

19. By a resolution made on 15" February, 2023 pursuant to provisions of Standing Orders 41 and 42,
the House ordered that during the short and Long recess of the Second Session, upon receipt of any
Message from the Senate, or upon receipt of any name of a person nominated for appointment to
a state or public office from the President or any other office in the National Executive, the Speaker
shall forthwith refer such Message to the relevant Committee for consideration, without having to
recall the House, and report such fact to the House upon resumption.

20. Therefore, pursuant to the provisions of Standing Order No. 42, and the resolution of the House of
15" February 2023, the Speaker of the National Assembly on Friday, 19 May 2023 notified all
Members of the National Assembly of the message from H.E. the President regarding the nominee
for appointment as the Director-General of the National Intelligence Service.

21.In accordance with Standing Order 45(1), the Speaker referred the name of the nominee, his
curriculum vitae to the Departmental Committee on Defence Intelligence and Foreign Affairs to
conduct approval hearings.

22. While referring the matter to the Committee, the Speaker directed that the Committee undertakes the
vetting exercise within twenty-eight (28) days pursuant to Section 8 of the Public Appointments
Parliamentary Approval Act (No. 33 of 2011). The Speaker further directed the Clerk of the National
Assembly to facilitate the Committee to undertake the exercise and prepare the Message for formal
conveyance to the House upon resumption of its Regular Sittings on Tuesday, 6™ June, 2023.

2.4 Notification to the Public

23. Section 6(9) of the Public Appointments (Parliamentary Approval) Act (No. 33 of 2011) provides
that “any person may, prior to the approval hearing, and by written statement on oath, provide the
Clerk with evidence contesting the suitability of a candidate to hold the office to which the candidate
has been nominated”.

24. The Clerk of the National Assembly on Saturday 20™ May 2023 placed a notification in the print
media informing the public of the intention of the Committee to conduct approval hearings, as
provided for by Article 118(1) (a) (b) and (2) of the Constitution and Section 6(4) of the Public
Appointments (Parliamentary Approval) Act (No. 33 of 2011), which allows public participation in
committee proceedings. The notification gave provision for the submission of memoranda, by way
of written statements on oath (affidavit) on the suitability or otherwise of the nominee, to be received
by 29t May 2023 at 5.00 pm. The Committee received twenty-six (26) memoranda. Four (4) of the
memoranda were contesting the suitability of the nominee while twenty-two (22) were in favour of
the suitability of the nominee.

2.5 Analysis of Memoranda Received

25. The Clerk of the National Assembly received the following submissions:
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Submissions contesting the suitability of the Nominee

(1) Submission from a Mr. “John” on Saturday, 20" May 2023 6:35 PM EAT through email stating that
the nominee was unsuitable to hold such a position because he was coerced to vindicate state officers
and is thus incompetent, he failed in integrity did not promote public confidence in his office.
However, there was no attachment to the email, implying the submission wasn’t on oath thus
inadmissible.

(2) Submission from Eliud Karanja Matindi, a resident of Poole, United Kingdom, made on oath. The
submission was challenging the nomination of Mr. Noordin Haji on the ground that he failed to
protect the independence of the Office of ODPP, disregarding the public interest of administration of
Justice and failed to avoid abuse of legal process. Alleged violations stated in the memorandum are:

a) Discontinued criminal proceedings against Aisha Jumwa Karisa Katana in Criminal Case no.
MCAC 6/2020 DPP -vs Aisha Jumwa and 7 others;

b) Failure to defend the Constitution of Kenya and the law by refusing to submit a report to the
Committee on Appointments notifying the Committee on the pending criminal proceedings
against Hon. Aisha Jumwa Karisa Katana;

¢) The nominee has four pending petitions for removal as ODPP filed at the Public Service
Commission;

d) Documents in support of the submissions included —

(i) A copy of a petition filed in court HCC HC PET E492/2022 challenging his
integrity and background;

(i) Grounds of opposition in response to the 5" Respondents grounds of Preliminary
objection; and

(ili) A copy of the petition filed at the Public Service Commission challenging the
nominee’s removal.

The Committee observed that the submission was made on oath, therefore admissible. The
nominee was served upon with the submissions on the 30" May 2023 in the morning hours where
he filed a response to the Clerk of the National Assembly by way of a Replying Affidavit. The
nominee stated that the matter of HCC Petition No E492/2022 was pending before court and the
same will be coming up for highlighting of submissions on 8th June, 2023.

(3) Submissions from Ms. Sheila Masinde, the Executive Director, Transparency International raising
the unsuitability of the nominee on the grounds of-

a) Withdrawal of cases by the nominee;
b) Failure to file cases only after sufficient evidence to sustain prosecution;
¢) Withdrawing cases without publicly available and sufficient reasons, notably-
(1) Republic -Vs- Geoffrey Mwangi, former CEO NHIF; Withdrawn in January, 2023.
Justification by the ODPP was lack of evidence to sustain the charges;
(i1) Republic -Vs- Ben Chumo and others; Withdrawn in October, 2022 the ODPP cited that
the DCI failed to conduct a proper investigations and avail sufficient evidence that could
sustain a conviction;
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(ili)  Republic -Vs- Rigathi Gachagua & 9 Others; withdrawn in October 2022 the ODPP the
DCI failed to conduct a proper investigations and avail sufficient evidence that could
sustain a conviction;

(iv)  Republic -Vs- Dr. Ken Tarus the ODPP alleged that after reviewing the evidence tendered
no offence had been revealed against Mr. Tarus;

(v) Republic -Vs- Aisha Jumwa the ODPP alleged insufficient evidence to sustain the
prosecution;

(vi)  Republic -Vs- Mary Wambui the ODPP dropped the case in January 2022 on the tax
evasion case citing negotiations with KRA whereas the firearm case was dropped in 2022
and no information supplied for dropping the case;

(vii) Republic -Vs- Michael Kamau and 2 others the case was withdrawn in May 2023 for
insufficient evidence on the charges after a review of the evidence;

(viii) Republic -Vs- Moses Lenolkulal an application was made in October 2022 to withdraw
the charges for insufficient evidence however the same application was withdrawn by the
ODPP office.

d) The submissions are alleging incompetence, lack of independence in decision-making,
unprofessionalism, and gross misconduct. The Submission has been made on oath therefore
admissible.

€) The nominee was served upon with the submissions on 30" May 2023 in the morning hours where
he filed a response to the Clerk of the National Assembly by way of a Replying Affidavit.

f) Regarding the cases withdrawn by the DPP, the nominee stated that prosecution made an
application for withdrawal before the court on the cases listed and reasons for withdrawal
canvassed before the court who, having been satisfied with the grounds by the ODPP granted the
application for withdrawal.

g) The nominee further stated that he was not under any external pressure in making the application
but did so in compliance with the Constitution and the ODPP Act.

h) Regarding the integrity award by Transparency International, the nominee stated that he has
discontinued utilizing the same and will promptly return the same to the Board of Transparency
International.

i) The nominee informed the Committee further that most of the cases filed at the Public Service
Commission had been withdrawn, and if there were any pending, due process will be followed.

(4) Submission by way of a letter from Stephen Magira dated 24" May 2023 and received on 25™ May
2023. In the letter, it is alleged that the nominee was mentioned adversely in a court judgment in
Criminal Case No. 257 of 2017. The Committee, however, observed that the letter was not a
statement under oath and therefore not admissible.
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2.5.2 Committee’s observation on submissions against the nominee’s suitability.

26. The Committee made the following observations on the submissions against the suitability of the
nominee:

a) The submission by Mr. Stephen Magira was not under oath and therefore inadmissible.

b) Regarding the submission by Eliud Karanja Matindi, he had filed a petition in Court HCC
492/2022 challenging the integrity of Noordin Haji in discharging his duties as the Director of
Public Prosecution. Tohis matter has not been fully determined by the Court.

¢) Regarding submissions by the Transparency International and Eliud Karanja Matindi-

On the alleged issue of integrity, the Leadership and Integrity Act empowers the Ethics and
Anti-Corruption Commission to oversee the implementation and enforcement thereof.. It is
thus incumbent that any person, who feels that the Act has been contravened, ought to move
the relevant bodies charged with the mandate under the Act. The Committee further notes
that the Clerk of the National Assembly wrote to the EACC on the 23" May 2023 to submit
on the suitability of the nominee and in turn received a letter from the EACC dated 29"
May, 2023 and referenced EACC.7/10/5VOL XXII1 (119) indicating that the Commission
has not undertaken any investigations pursuant to its mandate nor has it recommended
prosecution against Noordin Haji, CBS of ID No. 115 21421, based on records available
as at 29" May 2023.

d) Further, regarding submissions by Transparency International and Eliud Karanja Matindi, the
Committee observed that the procedure for removal of the DPP on any ground whatsoever is
stated under Article 158 of the Constitution that provides as follows:

(1) The Director of Public Prosecutions may be removed from office only on the grounds of-

(a) inability to perform the functions of office arising from mental or physical

incapacity,

(b) non-compliance with Chapter Six;

(c) bankruptcy;

(d) incompetence; or

(e) gross misconduct or misbehaviour.
(2) A person desiring the removal of the Director of Public Prosecutions may present a petition
1o the Public Service Commission which, shall be in writing, setting out the alleged facts
constituting the grounds for the removal of the Director.
(3) The Public Service Commission shall consider the petition and, if it is satisfied that it
discloses the existence of a ground under clause (1), it shall send the petition to the President.
(4) On receipt and examination of the petition, the President shall, within fourteen days,
suspend the Director of Public Prosecutions from office pending action by the President in
accordance with clause (5) and shall, acting in accordance with the advice of the Public
Service Commission, appoint a tribunal consisting of--
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(a) four members from among persons who hold or have held office as a judge of
a superior court, or who are qualified to be appointed as such;
(b) one advocate of at least fifteen years’standing nominated by the statutory body
responsible for the professional regulation of advocates, and
(c) two other persons with experience in public affairs.
(5) The tribunal shall inquire into the matter expeditiously and report on the facts and make
recommendations to the President, who shall act in accordance with the recommendations of
the tribunal.
(6) A Director of Public Prosecutions who is suspended from office under clause (4) shall be
entitled to half of his or her remuneration until removed from, or reinstated in, office.
(7) A tribunal appointed under clause (4) shall elect a chairperson from among its members.
(8) A tribunal appointed under clause (4) shall be responsible for the regulation of its
proceedings.

This process that is enshrined in the Constitution has not been exhausted.
2.5.3 Submissions in support of the Nominee

27. The following entities submitted in favour of the nominee; however, the submissions were not given
on oath and therefore inadmissible:

(a) Creative Estate Group;

(b) Extermination Rebellion;

(c) Families Against Hit and Run org;

(d) Consortium of Grass Civil Society Organizations;

(e) Helping Hands Organization;

(f) Let’s Change the World;

(g) Manyara Regional Civil Society Network;

(h) Submissions by Duncan Ondimu, OGW Senior Prosecution Counsel in charge of Narok County;
(i) Youth Voice Kenya Mathare Social Justice Coalition Secretariat;

(j) Eastern Africa Association of Prosecutors signed by Hon. Lady Justice Jane Frances;
(k) Regional Center for Mapping Complex; and

(I) Public Interest Group

28. The following entities submitted memoranda recommending the nominee’s approval to the post he
had been nominated to. They were made on oath and therefore admissible: -

(a) Nakuru County Public Opinion Consultative Initiative;

(b) Joseph Riungu, Senior Prosecution Counsel Makadara Law Courts;
(c) Chacha Odera, Adovate of the High Court of Kenya;

(d) Henry Shitanda Namiti- Patron Bunge la Wananchi;

(e) Nakuru Residents Association sworn by Eliasif Obiero Magoma;
(f) Jacinta Nyamosi and 57 other ODPP staff;

29. The following submissions were made on oath; however, they were made out of time-
(a) Mercy Gatheru, OGW Prosecution Counsel, submitted 30th May, 2023;
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(b)Martin Otieno Obuo, submitted on the 2™ June, 2023:
(¢)Catherine Mwaniki, submitted on the 30" May 2023;
(d) Peter Kiprop and Alexander Jami Yamina submitted on the 30th May 2023.

2.6 Notification to the Nominee

30. The Clerk of the National Assembly on Monday, 22" May 2023 through a letter Ref. No.
NA/DDC/DIFR/2023 (042) informed the nominee of the nomination by H.E. the President and
requested him to appear for vetting by the Departmental Committee on Defence Intelligence and
Foreign Affairs on Tuesday, 30" May 2023 in the Mini Chamber, County Hall, Parliament Buildings
at 2.30pm.

31. The Clerk of the National Assembly further requested the nominee to bring with him his clearance
certificates from the Kenya Revenue Authority (KRA), the Higher Education Loans Board (HELB),
Ethics and Anti-Corruption Commission (EACC), Directorate of Criminal Investigations (DCI) and
Office of the Registrar of Political Parties (ORPP).

2.7 Clearance Requirements

32. The Clerk of the National Assembly wrote to the Kenya Revenue Authority (KRA), the Higher
Education Loans Board (HELB), Ethics and Anti-Corruption Commission (EACC), Office of the
Registrar of Political Parties (ORPP) and Directorate of Criminal Investigations (DCI) requesting for
tax, education loans, integrity, affiliation to political parties and criminal record status of the nominees.

O}
(U5}

. On matters of ethics and integrity, the Ethics and Anti-Corruption Commission (EACC) vide a letter
dated 29'" May, 2023 and referenced EACC.7/10/5VOL XXIII (119) indicated that the Commission
had not undertaken any investigations pursuant to its mandate nor has it recommended prosecution
against Noordin Haji, CBS of ID No. 115 21421, based on records available as at 29" May 2023.

34. With regard to tax compliance, the Kenya Revenue Authority (KRA) confirmed vide a letter Ref. No.
KRA/5/1002/5/(9038), dated 30" May 2023, that the nominee was tax compliant.

35.The Directorate of Criminal Investigations (DCI) through a letter Ref. No.
DCI/CRO/SEC/6/7/2/A/VOL.X1I/144, dated 26" May 2023 stated that the Police Clearance
Certificate for the nominee was genuinely issued and had negative results in both the nominal index
and criminal data base of the DCI.

36. The Higher Education Loans Board (HELB) vide a letter dated 30™ May 2023, and referenced
HELB/RR/112009/V/241 stated that the nominee had was not a beneficiary of the GOK/HELB loan
scheme.

37.0On the issue of party affiliation, pursuant to Article 77(2) of the Constitution, the Office of the
Registrar of Political Parties (ORPP), vide Ref. No. RPP/ORG/34 Vol. VII (5) dated 25" May 2023
indicated that the nominee was not an official nor a member of any political party.
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2.8 Committee proceedings

38. The Committee having received the name of the nominee was obligated to conduct approval hearings
and make a determination of the nominees’ suitability or otherwise within twenty-eight (28) days as
provided for in section 8 (1) of the Public Appointments (Parliamentary Approval) Act (No. 33 of
2011).

39. The Committee held three (3) sittings during which it was briefed on the approval hearing process;
examined and reviewed the nominees’ Curriculum Vitae, certificates and testimonials; conducted the
approval hearing; and finally sat to consider and adopt this Report.
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CHAPTER THREE

3 APPROVAL HEARING

40. The Committee conducted an approval hearing for the nominee on Tuesday, 30" May 2023. In
conducting the hearing, the Committee was guided by, among others, the Constitution, the Public
Appointments (Parliamentary Approval) Act (No. 33 of 2011), and the National Assembly Standing
Orders.

41. The Committee examined the nominees using the guidelines in the Public Appointments
(Parliamentary Approval) Act (No. 33 of 2011). Particularly, the Committee considered the following
in vetting the nominee:

i.  Academic qualifications;
ii.  Employment record and work experience;
iii.  Professional association;
iv.  Public office, political activities, and affiliations;
v.  Potential conflict of interest:
vi.  Suitability to the position;

vii.  Tax compliance:
viii.  Vision and leadership;
ix. Integrity:

X.  Expectations and Key priorities.

3.1 Submissions by Mr. Noordin Mohamed Haji

42. Mr. Noordin Mohamed Haji appeared before the Committee on Tuesday 30" May, 2023 and was orally
interviewed by the Committee. He responded to questions as follows:

Opening Remarks

43. The nominee, in his opening statement, expressed gratitude to the Commander-In-Chief, His
Excellency the President Dr. William Samoei Ruto for having confidence in him and nominating him
to lead a critical organization at a time the country and the world was facing an increasingly complex
and dynamic threats and challenges.

44. The nominee noted that his entire life had been shaped by public service. He was born into a family
which saw public service as the greatest embodiment of patriotism which endeavored to inculcate in
him a sense of duty to his beloved country, Kenya. The nominee further noted that growing up in that
family. success meant carrying forward the great tradition of serving Kenya with integrity, fairness,
humility and non-discrimination.

45. While thanking parliament for having confirmed him as the DPP in 2018, the nominee pointed out that
the foundation of his strategy for the ODPP rested on three pillars: Recasting, Relearning and
Retooling. He noted that “Recasting™ centered on the Collaboration, Cooperation, and Coordination
approach and it resulted in the establishment of a synergistic relationship within the criminal justice
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sector. The “Re-learning” strategy focused on building the technical skills and expertise of staff to
enhance the ODPP’s capacity to effectively deliver on its mandate. Lastly, as part of the “Re-tooling™
strategy, the nominee prioritized strengthening the infrastructural and operational capacity of the
ODPP.

46. The nominee thanked the staff of the ODPP for the privilege to lead them and for the wonderful
partnership. He averred that he considered the role of DPP as crucial in according him the requisite
preparation for the position he has been nominate to. As the DPP, the nominee noted that he became
a consumer of intelligence products and benefited from insights provided by NIS. This provided a
360-degree vantage point in which he could see the opportunities and challenges within the wider
National security architecture and more importantly he gained perspectives on how intelligence reports
need to be improved and developed with the aim of enhancing their usefulness to better serve the needs
of end users.

47. While concluding on the opening remarks, the nominee committed himself, if confirmed, to fulfill his
duties with utmost dedication and in strict adherence to the law. He acknowledged that he will be the
first Director General from the Post-Independence Generation, and as such he bears a significant
responsibility, which extends beyond helping to safeguard the hopes and dreams of an entire
generation, of service to the nation as a bridge between the past and the future.

Place of Birth
48. Mr. Haji is a Kenyan citizen, of Identity Card Number 11521421, born on 3™ July 1973.
On Education Background

49. The nominee holds a Master’s degree in National Security Policy with Merit from the Australian
National University and another Masters in Law (LLM) from the University of Wales, Cardiff (1997),
a Bachelor of Law (LLB) from University of Wales, Cardiff (1996). He did his ‘A’ levels at Bronte
College Canada and ‘O’ levels at Greenstead’s High School. He sat for his Kenya Certificate of
Primary Education (1987) and Kenya Certificate of Secondary Education (1989) in Moi Primary
School and Moi High School Kabarak respectively.

On Work experience/career progression

50. The nominee has worked in various places in his career life in various capacities. He has been the
Director of Public Prosecutions since 2018 to date. He had also served as the Deputy Director, Counter
Organized Crime, National Intelligence Service (NIS) From (June 2016-2017); the Deputy Director,
Administration, and Internal division, (NIS) from January 2015 to June 2016; the Head Somalia
Stabilization; the Principal Intelligence Officer- External Division, (NIS) from 2010 to 2013; the Head
Countering Violent Extremism Assistant Intelligence Officer Director General’s Coordination Office
from 2009 to 2010. Head Legal Department, National Security Intelligence Service (NSIS), Principal
legal Advisor to the Director General between 2005 and 2009 Deputy Head Legal Department,
National Security Intelligence Service from Dec 2000 to July 2005).

51. Mr. Haji also served as a State Counsel at the Attorney General’s Office attached to the Treaties and
Agreements Department from January 2000 to December 2000. He did his Pupillage as an Advocate
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at Seth & Wathigo Advocates between October 1998 and January 2000. The nominee taught
International Law at Moi University in 1998 and also worked at African Muslim Agency as a field
officer from January to September 1993.

On Professional Associations and Affiliations

52. Mr. Haji is a Notary Public of the High Court of Kenya (2011); Commissioner of Oaths of the High
Court of Kenya (2011): Registered Certified Public Secretary and Member of the Institute of Certified
Secretaries of Kenya (Member No. R/CPSB2537) (2011).

53. Furthermore, the nominee is a Member of the International Association of Prosecutors (IAP) where he
was appointed as the Vice President (Representative of the Africa and Indian Ocean Region) from 23"
October 2022 to date. He is also a member of the African Association of Prosecutors (APA) having
been nominated as an Executive Committee Member from 2019 to date. Lastly. he is a member of the
Eastern Africa Association of Prosecutors (EAAP), and nominated as the President from 2nd March
2023 to date.

On Honors and Awards

54. Mr Haji has been named the ICJ Kenya Jurist of the Year (2021) for commitment in championing
Access to Justice. Further, he was awarded the 2020 Public Sector Lawyer of the Year at the Nairobi
Legal Awards; the 2019 Star Person of the Year Award by the Star; and the 2019 Distinguished
Taxpayers Award.

55. The nominee has also been recognized and awarded the Chief of the Order of the Burning Spear (CBS)
in 2018; and the Order of the Grand Warrior (OGW) in 2012.

On Published Writings

56. The nominee published a dissertation on Force Majeure Clauses in English CIF Contracts, in
September 1997 and several prosecution guidelines that include: Diversion Guidelines; Plea Bargain
Guidelines; Inter-Agency Guidelines on Cooperation and Collaboration in the Investigation and
Prosecution of Terrorism and Terrorism Financing; ODPP Compendium on Electoral Justice; Practice
Directions on Cases Right to Privacy for Children and Rights of Subjects to Legal Representation; A
Prosecutors guide to children in the criminal justice system; SOP on Investigation and Prosecution of
Serious Human Rights Violations Committed by Police Officers; Rapid reference guide on the
prosecution of sexual and gender - based violence cases in Kenya; Specimen Charge Sheet under the
Preparation of Torture Act, 2017 and Prosecution Rapid Reference Guide; Standard Operating
procedures on investigation and prosecution of serious human rights violations committed by police
officers; and Police accountability case digest.

57. Furthermore, he has published ODPP transformation and change management manuals that include:
Office of Change Management Framework; Leadership Framework: Thought and servant leadership;
Code of Conduct and Ethics; Human Resource Policies and Procedures Manual: Succession planning
policy; and Stakeholder Engagement Strategy. On Digital Transformation, publications include:
Uadilifu case management system user manual; and Guidelines on central case intake. Finally, on
Prosecution Training Institute he has contributed to the Diploma in Public Prosecutions.
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58. Memoranda or policy statements the nominee had prepared or contributed to include: Decision to
Charge Guidelines; Excellence Charter: Our Strategic Commitment 2020 — 2023; Report on the 16"
Annual General Meeting and Conference of Africa Prosecutors’ Association (APA); Report on the 9™
Annual General Meeting of the EAAP and Eastern Africa Prosecutors’ Conference; The Constitution
of the Eastern Africa Association of Prosecutors; Activities undertaken by the Office of the Director
of Public Prosecutions, Kenya in support of the International Association of Prosecutors’ Objectives;
Presentation on the Challenges Faced in Countering Corruption in Africa-Turning Intelligence into
Evidence presented on 16™ June 2022 at the National Intelligence Service; and a Presentation on
International Cooperation Across Different Legal Systems - presented in 2019 at the International
Association of Prosecutors Conference held in Buenos Aires, Argentina.

On Deferred Income/Future Benefits; Sources of Income and Statement of Net Worth

59. The nominee submitted that he expects to share an inheritance with his siblings that will form part of
his future benefits. Further, he receives an annual salary of Kes. 9 million; Kes. 12 million from family
business, and he is worth Kes. 466 million.

On managing potential conflict of interest

60. The nominee submitted that, guided by the provisions of section 24 of the National Intelligence Service
Act No. 28 0of 2012, Section 16 of the Leadership and Integrity Act No. 19 of 2012, and Rule 10 of the
Leadership and Integrity Regulations 2015; the best recourse is to avoid situations where personal
interests would conflict or appear to conflict with his official duties. In the case of a potential conflict
of interest, he would declare the personal interest in conflict with his official duties in the prescribed
form provided under the Leadership and Integrity Regulations, 2015 to the Ethics and Anti-Corruption
Commission to give directions on the appropriate action he should take to avoid the same where he
would comply with the directions issued and refrain from participating in the matter of conflict.

61. Where an issue of potential conflict of interest is to be discussed in a meeting, the nominee quipped
that he would declare the interest at the beginning of the meeting or before the issue is deliberated
upon for the same to be recorded in the minutes. He would also register the particulars of the interests
as prescribed in the Regulations in the register of conflict of interest and notify the Commission of any
changes in the registrable interests.

OTHER ISSUES UNDER CONSIDERATION

62. To examine the suitability or otherwise of the nominee, the Committee posed questions to the nominee
in various thematic areas, and his responses are recorded hereunder:

On his vision for NIS if approved

63. The nominee indicated that his vision for NIS was to advance its capabilities to provide timely, relevant
and actionable intelligence by building a skilled and capable workforce that is adaptable, resilient,
innovative and able to address the ever-evolving threats that we face.

64. The nominee further submitted that his strategic vision will be centered on people's systems and
processes. He noted that the vision transcends two different timelines i.e., there is a part of Kenya that
lives in the 21st century, where technology can be leveraged upon in collecting intelligence and
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securing our national security interests while there are also some parts of the country. especially in the
northern part where we are still trapped in the late 20th and early 19th century where there's no
infrastructure. In these areas, threats are different which calls for a refocus on how intelligence is
collected. Under these areas, human is at the core of intelligence gathering i.c., collection of
intelligence that focuses on human intelligence and not collection of intelligence that solely depends
on technology. Because in essence, if we're over dependent on technology, we are not going to be able
to address various threats that that we face as a country.

65. In addition, the nominee noted that we must recognize that we live in a global world and because of
that we are also dependent on technology and other systems that I will leverage to make NIS fit for
purpose in carrying out its mandate.

On dropping numerous cases as the DPP, and what he would do differently as the DG of NIS to
restore the public confidence on his integrity and independence

66. The nominee submitted that Article 157 (6-11) of the Constitution is very clear on the roles of the
powers of the DPP. Specifically, Section 6(c) envisages that the Director of Public Prosecution can
withdraw cases where there's a want of evidence or where there's an abuse of processes under the
Constitution. Thus, the decision to withdraw the cases was made independently by the nominee and
the teams that he works with. The nominee quipped that, for instance, in some of the withdrawn cases
affidavits were submitted to say that they produced evidence that was not complete and in some
instances some of the evidence was tampered with and even forged.

67. The nominee further indicated that it was important to note that as per Article 157(8) of the
Constitution, when the ODPP withdraws a case, it does not do so, solely by himself, but the magistrate
and the court plays a role by reviewing the submitted evidence and the reasons for withdrawal that the
DPP has tabled before court. Therefore, it is the court that decides whether the DPP can withdraw that
case or not. There are certain instances where the courts have refused and ODPP had to go back to the
drawing board and continue to prosecute. Therefore, the nominee posed. that withdrawal of cases is
not a decision that he makes solely by himself, but it's a decision that it involves other institutions, that
oversight the power that has been given to the DPP.

On numerous Petitions filed against him in courts and at the Public Service Commission for his

removal from office

68. The nominee averred that there have been several petitions against him as the DPP and all of them
have been withdrawn. They were orchestrated for his removal, basically because he was able to say
no and being able to be firm that the decision to charge rests with the DPP and not anybody else under
the Constitution.

69. The nominee noted that were he to succumb to the pressures and the coercion that was there, perceived
or not, then he would have not been able to make independent decisions that he believes he has been
able to make even though those cases and the withdrawals would have brought a dent on his career.
The bold decisions made was in furtherance of the rule of law and he must safeguard against
miscarriage of justice and it doesn't matter who that person is, whether it's a person of interest, whether
it is it is a senior citizen in the country or not and that is a decision that he made and he does not regret
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making it. The nominee assured that it was the same boldness that he aims to maintain if confirmed as
the Director General of the National Intelligence Service.

On the Auditor General’s FY 2021/22 audit report, which raised an issue on underutilized office
space for the ODPP leased office spaces in Mombasa and Machakos Counties where the ODPP may
have incurred an estimated loss of KES.77.89 million.

70. The nominee submitted that the issue raised in the Auditor General’s report and the underutilization
of office space, came about because of the Covid-19 pandemic. He noted that the office had planned
as a whole to collapse some of the offices within these regions and have them centralized because his
argument was that as legal officers, if they had adequate transport then they could be able to move up
to courts wherever they are. In the process of that they had started acquiring offices that were big
enough to allow for accommodation. However, they did not manage to realize that because of the
Covid-19 pandemic. Therefore, as a result, when the auditors came in, they felt that the space was lost.
However, there was no actual money that was lost. The nominee noted that the space did not belong
to him or his family or friends or cronies, for any allegations of misappropriation to hold water. The
nominee noted that the offices were properly acquired. He however, apologized if it was felt that the
ODPP had lost the money, but because of the pandemic that came in, there were certain issues that
were beyond our control.

71. The nominee noted that in the event that the Auditor Generals' report progresses and recommends his
prosecution being the Accounting Officer at ODPP, and the Chief Prosecutor, he wouldn’t be conflicted
since there are safeguards provided for in the Constitution of Kenya and the ODPP Act. He further
stated that he can be investigated and prosecuted, even if he is out of office as the DPP. He added that
he has got clean audit reports for the last four years and this was an isolated issue.

On fighting corruption

72. The Committee sought to ascertain the nominee’s resolve in fighting corruption, with the perception
that he was doing very little as the DPP in fighting corruption and considering that insecurity and
corruption can break a country. The nominee submitted that he did a lot as DPP to fight corruption and
assured that efforts were put in place to ensure that prosecutions were more effective in the corruption
cases which had very positive impact on the country at large.

73. The nominee submitted that during his tenure, the highest court award in a corruption case was issued
after successful prosecutions which he gladly took credit. Further in his present and future
engagements as an individual officer, he submitted that he always observed Chapter Six of the
Constitution.

74. The nominee further noted that another great achievement was the advisory opinion that defined a
state and public officer, and pursuing the concept of “following the money” while prosecuting
corruption cases.

On where to draw the line between free media and information gathering via intelligence by spies
as regards espionage
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