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CHAIRPERSON’S FOREWORD

This report details the consideration by the Departmental Committee on Trade, Industry and Cooperatives
of the Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 60 of 2022). The Bill
seeks to amend many laws among them that seeks to amend the Local Manufacturers (Export
Compensation) Act, Cap 482, The Co-operative Societies Act, No. 12 of 1997, The Scrap Metal Act,
No 1 of 2015 which are relevant to the Departmental Committee on Trade Industry and Cooperatives.

The Bill was published on 22™ November 2022 and read a First Time in the House on 8" December,
2022. It was thereafter committed to various Departmental Committees for consideration and reporting to
the House pursuant to the provision of Standing Order 127.

Article 118(1) (b) of the Constitution and Standing Order 127(3) require Parliament to facilitate public
participation and involvement in the legislative and other business of Parliament and its Committees. In
compliance with the foregoing, the Committee, through the placement of adverts in the print media or:
16" December, 2022 (Annex 3), invited the public and interested stakeholders to submit memoranda o,
the proposed amendment. Further, vide a letter Ref: NA/DDC /TRADE/2022/011 dated 21% December,
2022 (Annex 4), the Committee invited the following key stakeholders to provide written submissions on
the proposed amendments to the said Acts: The Attorney General, the Principal Secretary in the State
Department for Cooperatives, the Principal Secretary State Department for Trade, the Principal Secretary
in the State Department for Industry, the Chief Executive Officer for Sacco Societies Regulatory
Authority, the Secretary of the Kenya Law Reform Commission, the Chief Executive Officer of the Kenya
Private Sector Alliance, the Chief Executive Officer Kenya Association of Manufacturers and the Chief
Executive Officer of the Scrap Metal Council.

From the foregoing, the Committee received views from the various stakeholders and thereafter held
meetings with various stakeholders where submissions were received and the presentations considered
before adoption of this report. Having considered the proposed amendments and based on analysis of
submissions, the Committee made observations for each of the proposed amendments to the Local
Manufacturers (Export Compensation) Act, Cap 482, The Co-operative Societies Act, No. 12 of 1997.
The Scrap Metal Act, No 1 of 2015 as contained in Part I'V of this Report.

Having reviewed the proposed amendments to the Local Manufacturers (Export Compensation) Act, Cap
482, The Co-operative Societies Act, No. 12 of 1997, The Scrap Metal Act, No 1 of 2015, 2019 as
contained in the Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 60 0of 2022),
the Committee recommends:

(1) THAT the proposed amendments to section 10(2) of the Local Manufacturers (Export
Compensation) Act, Cap 482 be proceeded with as proposed;

(2) THAT the proposed amendments to section 94(3) of the Cooperative Societies Act, 1997 be
proceeded with as proposed; and

(3) THAT the proposed amendments to section 2 of the Ser dp Mctal Act, 2015 be amended as

proposed in Chapter five of this chmt B
Hon. James Mwangi Gakuya, M.P.

Departmental Committee on Trade, Industry and Cooperatives



CHAPTER ONE
1.0 PREFACE

1.1 Introduction

This report details the consideration by the Departmental Committee on Trade, Industry and
Cooperatives of the Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 60
of 2022).

The Bill was published on 22nd November 2022 and read a First Time in the House on Sth
December, 2022. It was thereafter committed to various Departmental Committees for consideration
and reporting to the House pursuant to the provision of Standing Order 127. Specifically, the
Committee considered amendments proposed to the Local Manufacturers (Export Compensation)
Act, Cap 482, The Co-operative Societies Act, No. 12 of 1997, The Scrap Metal Act, No 1 of
2015.

1.2 Establishment and Mandate of the Committee

F.

The Departmental Committee on Trade, Industry and Cooperatives is one of the Departmental
Committees of the National Assembly established under Standing Order 216. The functions and
mandate of the Committee include, among others, “to study and review all legislation referred to
it

In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider, Trade, including securities exchange, consumer protection, pricing policies, commerce,
industrialization including special economic zones, enterprise promotion and development, Micro,
small &and; medium enterprise (MSMEs), and small and medium enterprise (SMLs), intellectual
property, industry standards, anti-counterfeit and cooperative development.

In executing its mandate, the Committee oversees the Ministry of Investment, Trade and Industry
and the Ministry of Cooperatives and Micro, Medium and Small Enterprises (MSMEs).



1.3 Committee Membership

6. The Departmental Committee on Communication, Information and Innovation was constituted by
the House on Thursday, 27th October 2022 and comprises the following Members:

Chairperson
Hon. James Mwangi Gakuya, MP
EEmbakasi North Constituency

UDA Party

Vice-Chairperson
Hon Kitany Jebet Marianne, MP
Aldai Constituency

UDA Party
Members
Hon. Dr. Oundo Wilberforce Ojiambo, MP Hon. Korir Adams Kipsanai, MP
Funyula Constutiency Keiyo North Constituency
ODM Party UDA Party
Hon. Adagala Beatrice Kahai, MP Hon. Maina Mwago Amos, MP
Vihiga Constituency Starehe
ANC Party JP Party
Hon. Githinji Robert Gichimu, MP Hon. Sakimba Parashina Samwel, MP
Gichugu Constituency Kajiado South Constituency
UDA Party ODM Party
Hon. Hassan Kulow Maalim, MP Hon. Wanaina Antony Njoroge, MP
Banissa Constituency Kieni Constituency
UDM Party UDA Party
Flon. Kamene Joyce, MP Hon. Waithalka John Machua
Machakos Constituency Kiambu Constituency
WDM Party UDA Party

Hon. Mwalyo Joshua Mbithi, MP
Masinga Constituency
Independent Member

Hon. Oluoch Anthony, MP
Mathare Constituency

ODM Party

Hon. Guyo Adhe Wario, MP
North Horr Constituency

KANU Party



1.4 Committee Secretariat
7. The Committee is facilitated by the following staff:

Nebert Ikai Lomechu
Clerk Assistant II/Head of Secretariat

Mr. Kimathi Samson Timothy Ms. Doreen Karani

Clerk Assistant III

Ms. Loice Olesia
Fiscal Analyst III

Ms. Mercy Mayende
Media Relations Officer

Mr. Onesmus Kiragu
Senior Sergeant-At-Arms

Mr. Benjamin Ochutsi
Hansard Officer

Senior Legal Counsel

Mr. Arkan Ali Mumin
Research Officer III

Mr. Josphat Bundotich
Sergeant-At-Arms

Mr. Cosmas Akhonya
Audio Recording Officer

Ms. Pricillah Saidi
Research Officer III



CHAPTER TWO

2.0 PUBLIC PARTICIPATION/ STAKEHOLDERS CONSULTATION

8.

10.

11.

Article 118(1) (b) of the Constitution and Standing Order 127(8) require Parliament to
facilitate public participation and involvement in the legislative and. other business of
Parliament and its Committees. In compliance with the foregoing, the Committee, through
the placement of adverts in the print media on 16t December, 2022 (Annex 8), invited the
public and interested stakeholders to submit memoranda on the proposed amendment.

Submissions (annex 4) were received from the following stakeholders—

(a) The Ministry of Trade, Industry and Investments through the Principal Secretary, State
Department of Industry

(b) The Ministry of MSMEs and CO-Operatives through the Principal Secretary, State
Dept. of Cooperatives;

(¢) Office of the Director of Public Prosecutions (ODPP);

(d) The Kenya Law Reform Commission;

(e) Scrap Metal Council;

(f) Adrian Kamotho Njenga & Co. Advocates;

(g) Consumer IFederation of Kenya(COFEK); and

(h) Kenya Association of Manufacturers.

Through the placement of adverts in the print media on 16t December, 2022 (Annex 3),
invited the public and interested stakeholders to submit memoranda on the proposed
amendment. Further, vide a letter Ref: NA/DDC /TRADE/2022/011 dated 21% December,
2022 (Annex 4), the Committee invited the following key stakcholders to provide written
submissions on the proposed amendments to the said Acts: The Attorney General, the Principal
Secretary in the State Department for Cooperatives, the Principal Secretary in the State
Department for Trade, the Principal Secretary in the State Department for Industry, the Chief
Executive Officer for Sacco Societies Regulatory Authority, the Secretary of the Kenya Law
Reform Commission, the Chief Executive Officer of the Kenya Private Sector Alliance, the
Chief Executive Officer Kenya Association of Manufacturers and the Chief Executive Officer

of the Scrap Metal Council.

Further, vide a letter Ref: NA/DDC /TRADLE /2028/009 dated 2" March, 2023 (Annex 4),
the Committee invited the following key stakeholders to provide appear and make oral
submissions on the Bill. (Annex 5).

12. The analysis of the submissions made by the stakeholders are contained in Chapter three.



CHAPTER THREE
3.0 ANALYSIS OF THE PROPOSED AMENDMENTS

13. The Bill in particular proposes several amendments to the Local Manufacturers (Export
Compensation) Act, Cap 482, The Co-operative Societies Act, No. 12 of 1997, The Scrap
Metal Act, No 1 of 2015.

14. The following is an analysis of the proposed amendments and the submissions made by
various stakeholders on each of the proposed amendments:

8.1 Amendments to the Local Manufacturers (Export Compensation) Act, (Cap 482)

15. The Bill seeks to amend section 10(2) of the Act by deleting the expression “Attorney-
General” and substitute therefor the expression “Director of Public Prosecutions”

Submissions by the State Department for Industry

16. The State Department supported the amendments as they seek to harmonise the provisions
of the Act with the functions of the DPP under Article 157

Submissions by the State Department for Trade

17. The State Department supported the amendments as they seek to harmonise the provisions
of the Act with the functions of the DPP under Article 157

Submissions by the Office of the Director of Public Prosecutions

18. The Office of the Director of Public Prosecutions supported the amendment as it will bring
the provisions of the Act into conformity with Article 157 of the Constitution.

Submissions by the Kenya Law Reform Commission

19. The Kenya Law Reform Commission noted that the amendment was commendable and is
pursuant to Article 157 (6) (a) which provides for the State prosecutorial powers of the
Director of Public Prosecutions. '

Committee Observations

20. The committee observed that the rationale of the amendment is to align provisions
concerning prosecutions for criminal offences under the Act with the provisions of Article
157 of the Constitution noting that state prosecutorial powers are constitutionally endowed
upon the Director of Public Prosecutions and not the Attorney General whose office
previously handled prosecutions under the old constitutional order.

3.2 Amendments to the Cooperatives Societies Act, 2007

21. The Bill seeks to amend section 94(3) of the Act by deleting the expression “Attorney-
General” and substitute therefor the expression “Director of Public Prosecutions”
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Submissions by the State Department for Cooperatives

22. The State Department supported the amendments as they seek to harmonise the provisions
of the Act with the functions of the DPP under Article 157

Submissions by the Office of the Director of Public Prosecutions

23. The Office of the Director of Public Prosecutions supported the amendment as it will bring
the provisions of the Act into conformity with Article 157 of the Constitution.

Submissions by the Kenya Law Reform Commission
24. The Kenya Law Reform Commission noted that the amendment was commendable and is
pursuant to Article 157 (6) (a) which provides for the State prosecutorial powers of the

Director of Public Prosecutions.

Committee Observations

<
(S

5. The committee observed that the rationale of the amendment is to align provisions
concerning prosecutions for criminal offences under the Act with the provisions of Article
157(6) of the Constitution noting that state prosecutorial powers are constitutionally
endowed upon the Director of Public Prosecutions and not the Attorney-General whose office
previously handled prosecutions under the old constitutional order.

3.3 Amendments to the Scrap Metal Act

26. The Bill proposes to amend the Scrap Metal Act in section 2 by inserting the following new
definitions in proper alphabetical sequence—

“Authority” means the Kenya Revenue Authority established under section 8 of the Kenya
Revenue Authority Act

“critical national infrastructure” means physical and virtual assets or facilities, whether
owned by private or public entities which are essential to the provision of vital services to the
public for their social and economic wellbeing, and which if destroyed, degraded or rendered
unavailable, would impact on the social or economic wellbeing of the nation or affect the
government’s ability to undertake national defence and security;

“electrical rewinder” means a person who deals in the repair or rewinding of electric motors;

“smelter” means an installation or factory for smelting metal from its ore or means a person
engaged in the business of smelting”; and '

“steel fabricators” means an installation or factory for the production of metal structures using
a range of processes such as cutting, bending or assembling, which generates scrap metal in
their processes.

10
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Submissions by the State Department for Industry

The State Department requested for the Committee to step down the amendments in favour
of a more comprehensive Bill in the future

Submissions by the Scrap Metal Council

27. The Scrap Metal Council requested that amendments be withdrawn to pave way for the
introduction of the amendments as a comprehensive stand-alone Bill in the future.

Submissions by the Kenya Association of Manufacturers

28. The Kenya Association of Manufacturers requested that amendments be withdrawn to pave
way for the adequate consultation with business before their consideration.

Submissions by the Kenya Law Reform Commission

29. The Kenya Law Reform Commission noted that the only proposed amendment to the Scrap
Metal Act are proposed definitions to be introduced under section 2. The words are not found
anywhere in the Act and neither are there substantive amendments proposed in the body of
the Act . Definitions cannot stand alone and without associated substantive provisions, the
amendments lack meaning.

30. There is a disarrangement of proposed amendments to the Energy Act and the Scrap Metal
Act and thus the substantive amendments to support the proposed definitions appear in the
Energy Act and may be moved to the Scrap Metal Act.

Submissions by the Adrian Kamotho Njenga & Co. Advocates

81. The law firm was opposed to the amendments for the following reasons—

(a) -the amendments do not qualify to be in an-omnibus bill and ought to be subjected-to a
rigorous public participation process

(b) the amendments are in conflict with other statutes which would require amendment

(c) similar proposals had been proposed through Scrap metal Dealers Rules (no 84: of 2022)
that were rejected by the committee on Delegated Legislation

(d) the amendments proposed to section 24 of the Scrap Metal Act run contrary to the
provisions of sections 58, 163, 164, 165 of the Public Procurement and Asset Disposal
Act, 2015

(e) there is no legislative framework mandating the numerical machining complex and
Kenya Shipyard complex the legal mandate to deal with scrap metal

(f) notwithstanding the government shareholding therein the two are limited companies
and should not be granted leeway to interfere with the operative mandates and dictate
the asset disposal process of legally established state entities

(g) the proposal under 1B is vague and would be difficult to implement given the
subjectivity with which it is couched

11
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Submissions by the Consumer Federation of Kenya (COFEK)

32. The Federation was opposed to the amendments for the following reasons—

(2)

(b)

+ (h)

The Cabinet Secretary for Industrialization fatally erred in transmitting the impugned
amendments without regard to the Scrap Metal Council (SMC) - on which the
undersigned i1s a member and Chairperson of the Technical Committee. This move
contravened provisions and especially the letter and spirit of Section 82(1) of the Act;
The Cabinet Secretary has been deliberately been mis-reading and mis-interpreting
Section 7(2) of the Act “The Ministry responsible for matters relating to
industrialization shall provide secretariat services to the Council” to purport to micro
manage the Council in an unlawful manner so as to remove the clear provisions of being
a body corporate as per Section 3(2) which states that “The Council shall be a body
corporate with perpetual succession and a common seal and shall in its corporate name,
be capable of ...” If there was ever a miscellaneous amendment was to delete the
contradictory Section 7(2).

The Cabinet Secretary purported to remove the undersigned representative of COFEK
from the Council on flimsy grounds — which included for having opposed imposition of
amendments to the Act and Regulations to the Act (which were annulled 2n toto by the
National Assembly in June, 2022 on the recommendation of the Committee on
Delegated Legislation

That arising from Paragraph 3.3 hereinabove, the undersigned was reinstated by High
Court in Nairobi and that the matters in question — both of amending the Act and
annulled Regulations are actively before the Employment and Labour Relations Court
in ELRC PET. No. E151/2022 of COFEK vs. Ministry of Trade and Industrialization
& 4-others. It will be an act of raw breach of subjudice rule should the National Assembly
go ahead and consider the proposed amendments before the said Petition is determined.
That the proposed amendments including terminologies, if allowed, will distort the
object of the Act and render the law superfluous at the expense of selfish interests being
advanced through the Cabinet Secretary for Industrialization. Examples would suffice;
Purporting to issue a special license for copper, aluminum, iron and their alloys (a mix
of metal compounds) will negate the essence of separating and unbundling scrap metals.
It will equally amount to double-licensing (and creating difficult- to- regulate super
dealers) because there is already a standard dealer license as contemplated in the Act
Restriction of disposal of scrap metal from public agencies and offering preferential
procurement to Numerical Machining Complex and Kenya Shipyard Ltd is
unconstitutional on account of discrimination as at Article 27(4) and the move purports
to amend the Public Procurement and Disposal Act. Using one Act (Scrap Metal Act,
2015) to purport to amend the laws that establish the Numerical Machining Complex
and Kenya Shipyard Ltd 1s not a neat process especially via the Miscellaneous
Amendment Bill

That hereinabove are highly substantive and fail the threshold of Miscellaneous
Amendments as per various Authorities from with a few samples herein below-

12
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(i) What is the rationale for Miscellaneous Amendments? The purpose of as was
observed in Law Society of Kenya & Another (2016) e KLR, by the five judge bench is,
‘it zs therefore clear that both on policy and good governance, which is one of the values and
principles of governance in Article 10 of the Constitution, which values and principles form
the foundation of our State and Nation as decreed in Article 4(2) of the Consiztution, omnzbus
amendments in the form of Statute Law Miscellaneous legislations ought to be confined only
to minor non-controversial and generally house-keeping amendments.

(il) ‘the practice in the United States of America as stated by Louis Massicolte, is varied.with some

states permatting omnibus bills and other restricling bills lo a single wssue. In a 1901

American case of Commonwealth vs. Barnett (199 US. 161) the court stated that:

“Bills, popularly called omnibus bills, became a crying evil, not only from the confusion and

distraction of the legislative mind by the jumbling together of incongruous subjects, but still

more by the facility they afforded to corrupt combinations of minoritzes with different interests

to foree the passage of bills with provisions which could never succeed if they stood on therr
separate merits”.

Committee Observations

38.

34

25,

36.

The amendments proposed are new definitions under section 2. These terminologies
proposed in the Bill to be inserted as amendments are neither used anywhere in the Scrap
Metal Act nor are they proposed to be included within the body of the Act.

It is however observed that the substantive provisions to support the words that are proposed
to be defined fall within the amendments that are erroneously appearing under the Energy
Act. It is proposed by KLRC that the said erroneously be moved from the Energy Act to the
amendments under the Scrap Metal Act.

As regards the proposal by KLRC, it is observed that such an action may trigger a question

of whether the Committee/ National Assembly will have conducted meaningfil public’

participation and also whether the same would be admissible under the provisions of standing
order 188. This is for the reason that what has been subjected to public participation under
the Scrap Metal Act is with regard to the proposed new definitions only. An interested
stakeholder or ordinary citizen may be unaware that the proposals concerning Scrap Metal
erroneously appeared under the amendments to the Energy Act and may not have had
opportunity to give views on the same. In this respect also, court jurisprudence on the above
issue indicates that new provisions introduced at the committee stage having not been
subjected to public participation have been declared as unconstitutional on that material
anomaly (want of meaningful public participation).

Further, the Committee observed the new amendments proposed by stakeholders,
particularly by the State Department for Industry, are inadmissible as they expand the subject
of the Bill contrary to Standing Order 183(5). The Principal Secretary indeed confirmed that
the Ministry would require more time for stakeholder engagement and to reintroduce the
amendments as a stand-alone amendment bill.

13
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87. The committee observed that the other stakeholders who had presented submissions were
particularly opposed to the amendments and the Committee therefore concurred with the
proposal by the Ministry and the Scrap Metal Council and proposes to delete the amendments
to pave way for the introduction of the amendments in a comprehensive amendment Bill to
the Scrap Metal Act.

14
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CHAPTER FOUR

4.0 COMMITTEE OBSERVATIONS

38. Having considered the proposed amendments, the Committee observed THAT:

The Local Manufactures (Export compensation) Act

(1) The amendment to section 10 is required as as it will bring the provisions of the Act into
conformity with Article 157 of the Constitution on the powers of the Director of Public
‘Prosecutions. '

“

The Cooperative Societies Act

(2) The amendment to section 94(38) is required as it will bring the provisions of the Act into
conformity with Article 157 of the Constitution on the powers of the Director of Public
Prosecutions.

The Scrap Metal Act

(3) The amendment to section 2 be rejected since the proposed words to be defined are not
found within the body of the Act. There are no further amendments proposed to the body
of the Act hence the proposed amendments ought to be rejected for the reason that
definitions cannot stand alone and without associated substantive provisions, they
amendments lack meaning.

15



16

CHAPTER FIVE
COMMITTEE RECOMMENDATIONS

39. Pursuant to Standing Order 127, the Committee recommends:

(a) THAT the proposed amendment to section 10(2) of the Local Manufactures (Export
compensation) Act be proceeded with as proposed;

(b) THAT the proposed amendment to section 94(3) of the Cooperative Societies Act be
proceeded with as proposed;

(c) THAT with respect to amendments to the Serap Metal Act, the Schedule to the Bill be
amended by deleting the proposed amendment to section 2

16
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MINUTES OF THE 27™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
TRADE, INDUSTRY AND COOPERATIVES HELD ON THURSDAY, 9™ MARCH 2023,
AT WINDSOR GOLF HOTEL, KIAMBU COUNTY, AT 10.00 AM.

PRESENT

Hon. Kitany Marianne Jebet,MP

Hon. Oluoch Anthony Tom, MP

Hon. Korir Adams Kipsanai, M.P
Hon. Guyo Adhe Wario,M.P

10. Hon. Maina Mwago Amos, M.P.

e B R R

11. Hon. Sakimba Parashina Samuel, M.P
12. Hon. Wanaina Antony Njoroge, M.P.
13. Hon. Waithaka John Machua, M.P.

APOLOGIES

~ 1.Hon. Githinji Robert Gichimu, MP
2.Hon. Kamene Joyce, M.P

IN ATTENDANCE

KENYA NATIONAL ASSEMBLY
Mir. Nebert Tkai

Ms. Loice Olesia

Ms. Pricillah Saidi
Mr. Onesmus Kamau
M. Cosmos Akhonia

p\}n-bsba‘l\.)»—i

Hon. Gakuya James Mwangi M.P.

Ms. Doreen Karani -

- Chairperson
- Vice Chairperson

Hon. Dr Oundo Wilberforce Ojiambo, M.P.
Hon. Adagala Beatrice Kahai, M.P
Hon. Mwalyo Joshua Mbithi Mutua, M.P.
Hon. Hassan Kulow Maalim, M.P.

-Clerk- Assistant II.

Senior Legal Counsel.
Fiscal Analyst III.
Research Officer III
Serjeant At Arms
Audio Officer.

MINISTRY OF INVESTMENTS, TRADE AND INDUSTRY.

1. Dr. Juma Mukhwana

2. Mr. Abubakar Hassan

3. Mr.Hezekiah B Okeyo

4. Mr.Martin Chesire

5. Eng,David Mwadali

6. Ms. Purity Kimathi

7. Dr. Robi Mbugua Njoroge
AGENDA

1|Page

!

Principal Secretary State department for Industry
Principal Secretary State department for Investments
Industry Secretary.

Chief executive Officer, KENAS

Managing Director,NMC

General Manager, KNTC

Chief Executive Officer,ACA



1. Prayers

2. Preliminaries

3. Confirmation of Previous Minutes.

4. Matters Arising;

5. Meeting with the Ministry of Investments, Trade and industry and Ministry of Cooperatives

and SMMEs to Statute Law (Miscellaneous Amendment) m Bill, 2022

6. Any Other Business
7. Adjournment

MIN. NO. NA/TRADIE/2023/109: PRELIMINARIES

The Chairperson called the meeting to order at 10:00AM followed by a word of prayer and
introductions.

MIN. NO. NA/TRADE/2023/110: CONFIRMATION OF PREVIOUS MINUTES AND
MATTERS ARISING.

Confirmation of Minutes was deferred to the next meeting and therefore no matter arose.

MIN. NO. NA/TRADE/2023/111: MEETING WITH THE MINISTRY OF INVESTMENTS,
TRADE AND INDUSTRY AND MINISTRY OF COOPERATIVES AND SMMES TO
STATUTE LAW (MISCELLANEOUS AMENDMENT) BILL, 2022.

Analysis of the Proposed Amendments

The Bill in particular proposes several amendments to the Local Manufacturers (Export
Compensation) Act, Cap 482, The Co-operative Societies Act, No. 12 of 1997, The Scrap Metal
Act, No | of 2015.

AMENDMENTS TO THE LOCAL MANUFACTURERS (EXPORT COMPENSATION)
ACT, (CAP 482)

The Bill seeks to amend section 10(2) of the Act by deleting the expression “Attorney-General”
and substitute therefor the expression “Director of Public Prosecutions”

Submissions by the State Department for Industry
The State Department supported the amendments as they seek to harmonise the provisions of the

Act with the functions of the DPP under Article 157.

Submissions by the State Department for Trade
The State Department supported the amendments as they seck to harmonise the provisions of the

Act with the functions of the DPP under Article 157.
Submissions by the Office of the Dircctor of Public Prosecutions

The Office of the Director of Public Prosecutions supported the amendment as it will bring the
provisions of the Act into conformity with Article 157 of the Constitution.
2| Page



Submissions by the Kenya Law Reform Commission

The Kenya Law Reform Commission noted that the amendment was commendable and is pursuant
to Article 157 (6) (a) which provides for the State prosecutorial powers of the Director of Public
Prosecutions. .

Committee Observations

The committee observed that the rationale of the amendment is to align provisions concerning
prosecutions for criminal offences under the Act with the provisions of Article 157 of the
Constitution noting that state prosecutorial powers are constitutionally endowed upon the Director
of Public Prosecutions and not the Attorney General whose office previously handled prosecutions
under the old constitutional order.

AMENDMENTS TO THE COOPERATIVES SOCIETIES ACT, 2007
The Bill seeks to amend section 94(3) of the Act by deleting the expression “Attorney-General”
and substitute therefor the expression “Director of Public Prosecutions”

Submissions by the State Department for Cooperatives

The State Department supported the amendments as they seek to harmonise the provisions of the
Act with the functions of the DPP under Article 157

Submissions by the Office of the Director of Public Prosecutions

The Office of the Director of Public Prosecutions supported the amendment as it will bring the
provisions of the Act into conformity with Article 157 of the Constitution.

Submissions by the Kenya Law Reform Commission

The Kenya Law Reform Commission noted that the amendment was commendable and is pursuant
to Article 157 (6) (a) which provides for the State prosecutorial powers of the Director of Public
Prosecutions.

Committee Observations

The committee observed that the rationale of the amendment is to align provisions concerning
prosecutions for criminal offences under the Act with the provisions of Article 157(6) of the
Constitution noting that state prosecutorial powers are constitutionally endowed upon the Director
of Public Prosecutions and not the Attorney-General whose office previously handled prosecutions

under the old constitutional order.

Amendments to the Scrap Metal Act

The Bill proposes to amend the Scrap Metal Act in section 2 by inserting the following new
definitions in proper alphabetical sequence—
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“Authority” means the Kenya Revenue Authority established under section 3 of the Kenya
Revenue Authority Act

“eritical national infrastructure” means physical and virtual assets or facilities, whether owned by
private or public entities which are essential to the provision of vital services to the public for their
social and economic wellbeing, and which if destroyed, degraded or rendered unavailable, would
impact on the social or economic wellbeing of the nation or affect the government’s ability to
undertake national defence and security;

“electrical rewinder” means a person who deals in the repair or rewinding of electric motors;

“smelter” means an installation or factory for smelting metal from its Or€ Or means a person
engaged in the business of smelting”; and

“steel fabricators” means an installation or factory for the production of metal structures using a
range of processes such as cutting, bending or assembling, which generates scrap metal in their
processcs.

Submissions by the State Department for Industry

The State Department requested for the Committee to step down the amendments in favour of a
more comprehensive Bill in the future

Submissions by the Scrap Metal Council

The Scrap Metal Council requested that amendments be withdrawn to pave way for the
introduction of the amendments as a comprehensive stand-alone Bill in the future.

Submissions by the Kenya Association of Manufacturers

The Kenya Association of Manufacturers requested that amendments be withdrawn to pave way
for the adequate consultation with business before their consideration.

Submissions by the Kenya Law Reform Commission

The Kenya Law Reform Commission noted that the only proposed amendment to the Scrap Metal
Act are proposed definitions to be introduced under section 2. The words are not found anywhere
in the Act and neither are there substantive amendments proposed in the body of the Act.
Definitions cannot stand alone and without associated substantive provisions, the amendments lack
meaning.

There is a disarrangement of proposed amendments to the Energy Act and the Scrap Metal Act
and thus the substantive amendments to support the proposed definitions appear in the Energy Act
and may be moved to the Scrap Metal Act.

Other written submission considered by the Committee

Submission Submissions by the Adrian Kamotho Njenga & Co. Advocates
The law firm was opposed to the amendments for the following reasons—
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(@)

(®)
(c)

(d)

(e)
®

the amendments do not qualify to be in an omnibus bill and ought to be subjected to a
rigorous public participation process

the amendments are in conflict with other statutes which would require amendment
similar proposals had been proposed through Scrap metal Dealers Rules (no 84 of 2022)
that were rejected by the committee on Delegated Legislation

the amendments proposed to section 24 of the Scrap Metal Act run contrary to the
provisions of sections 53, 163, 164, 165 of the Public Procurement and Asset Disposal
Act, 2015

there is no legislative framework mandating the numerical machining complex and Kenya
Shipyard complex the legal mandate to deal with scrap metal

notwithstanding the government shareholding therein the two are limited companies and
should not be granted leeway to interfere with the operative mandates and dictate the asset
disposal process of legally established state entities

the proposal under 1B is vague and would be difficult to implement given the subjectivity
with which it is couched

Submissions by the Consumer Federation of Kenya (COFEK)

The Federation was opposed to the amendments for the following reasons—

(a)

(b)

(d)

()

The Cabinet Secretary for Industrialization fatally erred in transmitting the impugned
amendments without regard to the Scrap Metal Council (SMC) - on which the
undersigned is a member and Chairperson of the Technical Committee. This move
contravened provisions and especially the letter and spirit of Section 32(1) of the Act;
The Cabinet Secretary has been deliberately been mis-reading and mis-interpreting
Section 7(2) of the Act “The Ministry responsible for matters relating to industrialization
shall provide secretariat services to the Council” to purport to micro manage the Council
in an unlawful manner so as to remove the clear provisions of being a body corporate as
per Section 3(2) which states that “The Council shall be a body corporate with perpetual
succession and a common seal and shall in its corporate name, be capable of .. . If there
was ever a miscellaneous amendment was to delete the contradictory Section 7(2).

The Cabinet Secretary purported to remove the undersigned representative of COFEK
from the Council on flimsy grounds — which included for having opposed imposition of
amendments to the Act and Regulations to the Act (which were annulled in foio by the
National Assembly in June, 2022 on the recommendation of the Committee on Delegated
Legislation

That arising from Paragraph 3.3 hereinabove, the undersigned was reinstated by High
Court in Nairobi and that the matters in question — both of amendin g the Act and annulled
Regulations are actively before the Employment and Labour Relations Court in ELRC
PET. No. E151/2022 of COFEK vs. Ministry of Trade and Industrialization & 4 others.
It will be an act of raw breach of subjudice rule should the National Assembly go ahead
and consider the proposed amendments before the said Petition is determined.

That the proposed amendments including terminologies, if allowed, will distort the object
of the Act and render the law superfluous at the expense of selfish interests being
advanced through the Cabinet Secretary for Industrialization. Examples would suffice:



(f)

Purporting to issue a special license for copper, aluminum, iron and their alloys (a mix of

metal compounds) will negate the essence of separating and unbundling scrap metals. It

will equally amount to double-licensing (and creating difficult- to- regulate super dealers)
because there is already a standard dealer license as contemplated in the Act

Restriction of disposal of scrap metal from public agencies and offering preferential

procurement to Numerical Machining Complex and Kenya Shipyard Ltd is

unconstitutional on account of discrimination as at Article 27(4) and the move purports
to amend the Public Procurement and Disposal Act. Using one Act (Scrap Metal Act.

2015) to purport to amend the laws that establish the Numerical Machining Complex and

Kenya Shipyard Ltd is not a neat process especially via the Miscellaneous Amendment

Bill

That hereinabove are highly substantive and fail the threshold of Miscellancous

Amendments as per various Authorities from with a few samples herein below-

(i) Whatis the rationale for Miscellaneous Amendments? The purpose of as was observed
in Law Sociely of Kenya & Another (2016) e KLR, by the five judge bench is, ‘it is
therefore clear that both on policy and good governance, which is one of the values
and principles of governance in Article 10 of the Constitution. which values and
principles form the foundation of our State and Nation as decreed in Article 4(2) of
the Constitution, omnibus amendments in the form of Statute Law Miscellaneous
legislations ought to be confined only to minor non-controversial and generally house-
keeping amendments.

(i) ‘the practice in the United States of America as stated by Louis Massicotte, is varied
with some siates permitting omnibus bills and other restricling bills (o a single issue. In
a 1901 American case of Commonwealth vs. Barnett (199 US. 161) the court stated
that: *Bills. popularly called omnibus bills, became a crying evil, not only from the
confusion and distraction of the legislative mind by the Jumbling together of
incongruous subjects. but still more by the facility they afforded to corrupt
combinations of minorities with different interests o force the passage of bills with
provisions which could never succeed if they stood on their separate merits "

Committee Observations

[
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The amendments proposed are new definitions under section 2. These terminologies proposed
in the Bill to be inserted as amendments are neither used anywhere in the Scrap Metal Act nor
are they proposed to be included within the body of the Act.

It is however observed that the substantive provisions to support the words that are proposed
to be defined fall within the amendments that are erroneously appearing under the Energy Act.
It is proposed by KLRC that the said erroncously be moved from the Energy Act to the
amendments under the Scrap Mctal Act.

As regards the proposal by KLRC. it is observed that such an action may trigger a question of

whether the Committee/ National Assembly will have conducted meaningful public
participation and also whether the same would be admissible under the provisions of standing

=
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order 133. This is for the reason that what has been subjected to public participation under the
Scrap Metal Act is with regard to the proposed new definitions only. An interested stakeholder
or ordinary citizen may be unaware that the proposals concerning Scrap Metal erroneously
appeared under the amendments to the Energy Act and may not have had opportunity to give
views on the same. In this respect also, court jurisprudence on the above issue indicates that
new provisions introduced at the committee stage having not been subjected to public
participation have been declared as unconstitutional on that material anomaly (want of
meaningful public participation).

4. Further, the Committee observed the new amendments proposed by stakeholders, particularly
by the State Department for Industry, are inadmissible as they expand the subject of the Bill
contrary to Standing Order 133(5). The Principal Secretary indeed confirmed that the Ministry
would require more time for stakeholder engagement and to reintroduce the amendments as a
stand-alone amendment bill.

5. The committee observed that the other stakeholders who had presented submissions were
particularly opposed to the amendments and the Committee therefore concuired with the
proposal by the Ministry and the Scrap Metal Council and proposes to delete the amendments
to pave way for the introduction of the amendments in a comprehensive amendment Bill to the
Scrap Metal Act.

MIN. NO NA/TRADE/23/112: ANY OTHER BUSINESS AND ADJOURNMENT

as adjourned at twelve o’clock. The next meeting
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MINUTES OF THE 30™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
TRADE, INDUSTRY AND COOPERATIVES HELD ON THURSDAY, 16™ MARCH
2023, AT PANARI HOTEL, NAIROBI COUNTY, AT 10.40 AM.

PRESENT

1. Hon. Gakuya James Mwangi M.P. - Chairperson
2. Hon. Githinji Robert Gichimu, MP

3. Hon. Hassan Kulow Maalim, M.P.

4. Hon. Adagala Beatrice Kahai, M.P

5. Hon. Kamene Joyce, M.P.

6. Hon. Mwalyo Joshua Mbithi Mutua, M.P.

7. Hon. Oluoch Anthony Tom, MP

8. Hon. Maina Mwago Amos, M.P.

9. Hon. Wanaina Antony Njoroge, M.P.

10. Hon. Waithaka John Machua, M.P.

APOLOGIES

1.Hon. Kitany Marianne Jebet, MP - Vice Chairperson
2.Hon. Dr Oundo Wilberforce Ojiambo, M.P.

3.Hon. Guyo Adhe Wario,M.P

4. Hon. Korir Adams Kipsanai, M.P

5.Hon. Sakimba Parashina Samuel, M.P

SECRETARIAT

1. Mr. Nebert Ikai - Clerk Assistant II.

2. Mr. Kimathi Samson Timothy - Clerk Assistant III.

3. Ms. Doreen Karani - Senior Legal Counsel.

4. Ms. Loice Olesia - Fiscal Analyst III.

5. Ms. Pricillah Saidi - Research Officer III

6. Mr. Onesmus Kamau - Serjeant At Arms ) _
7. Mr. Cosmos Akhonia - Audio Officer.

AGENDA

1. Prayers

2. Preliminaries

3. Confirmation of Previous Minutes.

4. Matters Arising;

5. Adoption of the report on the Statute Law (Miscellaneous Amendment) Bill, 2022
6. Any Other Business

7. Adjournment

MIN. NO. NA/TRADE/2023/121: PRELIMINARIES

The Chairperson called the meeting to order at 10:40AM followed by a word of prayer and
introductions.
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