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1.0 PREFACE

1.1 ESTABLISHMENT OF THE COMMITTEE

The Departmental Committee on Health is established pursuant to the provisions of Standing
Order No. 216 of the National Assembly and in line with Article 124 of the Constitution which
provides for the establishment of the Committees by Parliament.

The mandate and functions of the Committee include-

u

b)

To investigate, inquire into, and report on all matters relating lo the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

To study the programme and policy objectives of ministries and departments and
the effectiveness of the implementation;

ba) on a quarterly basis, monitor and report on the umplementation of the national
budget in respect of its mandate;

¢
d)

¢)

J

8
h)
7)
J)

To study and review all legislation referred to it;

To study, assess and analyse the relative success of the ministries and departments
as measured by the resulls obtained as compared with their stated objectives;

To investigate and inquire into all matters relating to the assigned ministries and
departments as they may deem necessary, and as may be referred to them by the
House;

Vet and reporton all appointments where the constitution or any other law requires
the mnational Assembly to approve, except those understa nding Order 204
(Commattee on apporntments);

To examine lreaties, agreements and conventions;

To make reports and recommendations to the House as oflen as possble, including
recommendalion of proposed legislation;

To consider reports of Commussions and Independent Offices submitted to the
House pursuant lo the provisions of Article 254 of the Constitution; and

T'o examine any questions raised by Members on a matter within its mandate.



1.2 Mandate of the Committee

In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider all matters relating to the health sector. The Committee covers the Ministry of Health
with its two States Departments ie., State Department for Medical Services and State
Department for Public Health and Professional Standards.

The Departmental Committee is mandated to cover functions of the Ministry of Health alongside
the Semi -Autonomous Government Agencies (SAGAs) which include; Kenya National Hospital
(KNH); Moi Teaching and Referral Hospital (MTRH); Kenyatta University Teaching, Research
and Referral Hospital (KUTRRH); Kenya Medical Training College (KMTC); Kenya Medical
Supplies Agency (KEMSA); Kenya Medical Research Institute (KEMRI); National Aids Control
Council (NACC); National Hospital Insurance Fund (NHIF).



1.8 Committee Membership

The Departmental Committee on health was constituted by the House on 27th October 2022 and

comprises of the following Members;

Chairperson

Hon. (Dr.) Robert Pukose, MP
Endebes Constituency

UDA Party

Vice—Chairperson

Hon. Ntwiga, Patrick Munene MP
Chuka/Igambang’ombe Constituency

UDA Party

Members

Hon. Owino Martin Peters, MP
Ndthiwa Constituency
ODM Party

Hon. Muge Cynthia Jepkosgei, MP
Nandi (CWR)
UDA Party

Hon. Wanyonyi Martin Pepela, MP
Webuye East Constituency
Ford Kenya Party

Hon. Kipngok Reuben Kiborek , MP
Mogotio Constituency

UDA Party

Hon. Nyikal James Wambura , MP
Seme Constituency

ODM Party

Hon. Kibagendi Antoney, MP
Kitutu Chache South Constituency

ODM Part

Hon. Julius Ole Sunkuli Lekakeny, MP
Kilgoris Constituency
KANU

Hon. MaingiMary, MP
Mwea Constituency

UDA Part

Hon. Mathenge Duncan Maina , MP
Nyeri Town Constituency

UDA Part

Hon. LengurisPauline , MP
Samburu (CWR)

UDA Part

Hon. Oron Joshua Odongo, MP
Kisumu Central Constituency
ODM Party

Hon. (Prof.) JaldesaGuyoWaqo
Moyale Constituency

UPIA Part
Hon. Mukhwana Titus Khamala, MP

Lurambi Constituency

ANC Party



1.4 Committee Secretariat

The following are the Secretariat who support the Committee;

Mr. Hassan Abdullahi Arale
Clerk Assistant II/Head of Secretariat

Mr. Gladys Jeplkoech Kiprotich

Ms. Marlene Ayiro
Principal Legal Counsel II

Ms. Faith Chepkemoi
Legal Counsel II

Mr. Hiram Kimuhu
Fiscal Analyst III

Mr. Yakub Ahmed
Media Relations Officer 11

Clerk Assistant III

Ms. Pricillah Saidi
Research Officer 111

Ms. Salat Abdi Ali
Senior Serjeant-At-Arms

Mr. Benson Kimanzi
Serjeant-At-Arms III

Mr. Rahab Chepkilim
Audio Recording Officer II



1.5 ACKNOWLEDGEMENT

The Committee wishes to express its gratitude to the Office of the Speaker, and the Clerk of
the National Assembly for the logistical and technical support accorded to it during its
sittings. The Committee is also grateful to the Members and the Secretariat for their
dedication and useful expertise and insights during the consideration of the Statute Law
(Miscellaneous Amendments) Bill, 2022 secks to make various amendments to various
statutes. The Bill is in keeping with the practice of making minor amendments which do not
merit the publication of separate Bills into one Bill. The Bill therefore contains proposed
~amendments to various statutes. Amendments to the Mental Health Act, Cap. 248 and the
Pharmacy and Poisons Act, Cap. 244 were referred to the Departmental Committee on Health
for consideration.

Fnally, it is now my pleasant duty, on behalf of the Departmental Committee on Health, to
present this Report on the amendments to the Mental Health Act, Cap. 248 and the Pharmacy
and Poisons Act, Cap. 244 which were referred to the Departmental Committee on Health for
consideration.

THE HON. DR. ROBERT PUKOSE, M.P- CHAIRPERSON
DEPARTMENTAL COMMITTEE ON HEALTH



2.0 INTRODUCTION

OBJECTIVE OF THE BILL

1. The Statute Law (Miscellaneous Amendments) Bill, 2022 seeks to make various
amendments to various statutes. The Bill is in keeping with the practice of making minor
amendments which do not merit the publication of separate Bills into one Bill. The Bill
therefore contains proposed amendments to various statutes. Amendments to the Mental
Health Act, Cap. 248 and the Pharmacy and Poisons Act, Cap. 244 were referred to the
Departmental Committee on Health for consideration. h

2. The Bill seeks to amend:

e Section 42(5) of the Mental Health Act by deleting and substituting the
expression “Attorney-General” with the expression “Director of Public
Prosecutions”.

Section 42(5)- “No criminal proceedings shall be commenced under this Act without the
prior consent in writing of the Attorney-General.”

e Section 40(4) of the Pharmacy and Poisons Act by deleting and substituting
the expression “Attorney-General” with the expression “Director of Public
Prosecutions”.

Section 40(4)- “No prosecution for a contravention of any of the provisions of sections 37,
38 and 89 of this Act shall be instituted without the consent of the Attorney General.”



2.1 BACKGROUND
Legal Provision on Public Participation

8. Article 118 (1) (b) of the Constitution of Kenya provides as follows —
“Parliament shall facilitate public participation and involvement in the legislative and other
business of Parliament and its Committees.”

4. Standing Order 127(3) provides that —

“The Departmental Commaltee to which a Bull is commitied shall facilitate public participation
on the Bill through an appropriate mechanism, including—

(a) mviting submission of memoranda;

(b) holding public hearings;

(c) consulting relevant stakeholders in a sector; and
(d) Consulting experts on technical subjects.

5. Standing Order 127(3A) further provides that—
“The Departmental Committee shall take into account the views and recommendations of

the public under paragraph (3) in its report to the House.”
Methodology used by the Committee in Public Participation

6. The Statute Law (Miscellaneous Amendments) Bill, 2022, National Assembly Bills No.
60 of 2022 was published on 1% December 2022. Pursuant to Standing Order 127(1), the
Bill was committed to the Departmental Committee on Health for consideration having

been read a First Time on 8" December 2022.

-1

Pursuant to the aforementioned provisions of the Constitution and Standing Orders, the
Committee through local daily newspapers of Monday, 9% December 2022 published an
advertisement mviting the public to submit memoranda. Further, in a letter dated 9t
December 2022, the Committee invited various stakeholders including the Office of the

Attorney General, Kenya Law Reform Commission to submit memorandum on the Bill.

8. 'The Report contains the analysis of the public submissions on the Bill, written submission
received from the public noting general comments in support or against the amendments

and the list of institutions that submitted their memoranda.

9. The Report also contains an adoption schedule, a copy of the newspaper advertisements
of Monday, 9" December 2022 inviting the public to submit memoranda on the Bill and
a letter inviting the relevant stakeholders for memoranda and the minutes of the

Committee sittings during the consideration of the Bill.

10



3.0 SUBMISSION BY THE STAKEHOLDERS

3.1 STAKEHOLDER VIEWS ON THE STATUTE LAW (MISCELLANEOUS
AMENDMENTS) BILL, 2022 (NATIONAL ASSEMBLY BILLS NO. 60 OF 2022)

10. The Committee received memorandum from the following institutions following a call
for memoranda through the print media on Monday, 9t December 2022 and a letter to
relevant stakeholders dated 9th December, 2022:

1. The Kenya Law Reform Commission
2. The Office of the Director of Public Prosecutions

11. The table below highlights the stakeholder comments and the Committee resolution on
the various clauses of the Bill—

THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL, 2022

Mental Health Act with the
Constitution.

CLAUSE STAKEHOLDER COMMENT/ PROPOSED | COMMITTEE
AMENDMENT RESOLUTION
1| Clause 2- | Kenya Law Reform | e The amendment is minor Rejected. The
Amendment | Commission and its inclusion promotes | amendment is
of Section statutory harmony with SilPEl'ﬁllOl!S as the
42(5) of the the Constitution. subsection was
Mental already amended in
Health Act Rationale: It harmonizes the | the past by
Mental Health Act with the | Parliament.
functions of the Director of
Public Prosecutions (DPP) | The subsection
under Article 157 (2) of the proposed for
Constitution. amendment was
amended by the
Office  of  the|e The amendment will bring | Mental Health
Director of Public the provision of the Act | (Amendment)  Act,
Prosecutions into  conformity  with | No. 27 of 2022
Article 157 of  the | sponsored by Senator
Constitution. Sylvia Kasanga.
Section 40 of this law
Rationale: It aligns the | deleted the subsection

and replaced it with:

“(56) The Director of
Public Prosecution shall
be notified, within thirty

days, of instituting
crimimal  proceedings
under this Act
accordance with the

provisions of the Office

11




THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL, 2022

CLAUSE

STAKEHOLDER

COMMENT/ PROPOSED
AMENDMENT

COMMITTEE
RESOLUTION

Qf the Director qf Public
Prosecution Act.”

The Health Laws
(Amendment) Bill No.
2 of 2021 passed by
the National
Assembly in March
2022 deleted the
words “Attorney-
General” and replaced
it with “the Director
of Public
Prosecutions”,

The Office of the
Attorney  General

through the
National Council for
Law reporting

should be directed
to revise and update
the Mental Health
Act, Cap. 248 based
on the amendments
made in 2022.

Note: Section 17 (2)
of the Access to
Information Act,
No. 31 of 2016
provides that:

“Every public entity
shall keep and
maintain—

(a) records that are
accurate,  authentic,
have integrity and
useable; and

(b) its records in a
manner which
facilitates the right of
access to information

12




THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL, 2022

CLAUSE STAKEHOLDER COMMENT/ PROPOSED | COMMITTEE
AMENDMENT RESOLUTION
as provided for in this
Act”
2| Clause  2- | Kenya Law Reform | ¢ The amendment is minor | Rejected. The
Amendment | Commission and its inclusion promotes amendment is
of Section statutory harmony with superfluous as the
40(4) of the the Constitution. subsection was
Pharmacy already amended in
and Poisons Rationale: It harmonizes the | the past by
Act Pharmacy and Poisons Act | Parliament.
with the functions of the
Director of Public | The subsection
Prosecutions (DPP) under | proposed for
Article 157 (2) of the | amendment was
Constitution. amended by the
Health Laws
Office of the | ¢ The amendment will b]_-ing (Amendment) Act,
Director of Public the provision of the Act | No. 5 of 2019 which
Prosecutions into  conformity  with deleted subsection 4
Article 157 of  the | of section 40 of the
Constitution. Pharmacy and
Poisons Act.
Rationale: It aligns the
Pharmacy and Poisons Act
with the Constitution. .
Note: the subsection
being amended is not
listed in the
Memorandum of
Objects and Reasons
in the Bill contrary to
Standing Order 115.
3| General Office of the [ e Include a definition of | Rejected. The
Comments Director of Public “persons with different Mental Health Act
Prosecutions mental abilities” in the | does not use the term

definition section in the
Mental Health Act, Cap.
243,

Rationale: Using the term
“person with mental disability”
is dated. The preferred term is
“persons with different mental
abilities” which ensures respect
for humanity and recognition

mental disability.

The Mental Health
(Amendment)  Act,
No. 27 of 2022

changed the definition
that provided in the
Mental Health Act
from "person
suffering from mental

13




THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL, 2022

CLAUSE

STAKEHOLDER

COMMENT/ PROPOSED
AMENDMENT

COMMITTEE
RESOLUTION

of mental illnesses without
being insensitive.

disorder" to “person
with mental illness”.

14




3.0 COMMITTEE OBSERVATIONS
10. The Committee having considered the Statute Law (Miscellaneous Amendments) Bill,

2022, National Assembly Bills No. 60 of 2022 and submissions from stakeholders makes
the following observations:

(i) The amendment to the Mental Health Act, Cap. 248 is superfluous as the
section was already amended in the past by Parliament. The subsection
proposed for amendment was amended by the Mental Health (Amendment)
Act, No. 27 of 2022. Section 40 of Mental Health (Amendment) Act, No. 27
of 2022 deleted the subsection and replaced it with:

“(5) The Director of Public Prosecution shall be notified, within thirty days,
of wnstituting erominal proceedings under this Act in accordance with the
provisions of the Office of the Director of Public Prosecution Act.”

(i7) The Mental Health Act, Cap. 248 available on the National Council for Law
Reporting has not incorporated the amendments made vide the Mental Health
(Amendment) Act, No. 27 of 2022 which contravenes Section 17 (2) of the
Access to Information Act, No. 31 of 2016 which provides that:

“Every public entity shall keep and maintain—
(a) records that are accurate, authentic, have integrity and useable; and

(b) its records in a manner which facilitates the right of access to information
as provided for in this Act.”

(iii) The Office of the Attorney General through the National Council for Law
reporting to revise and update the Mental Health Act, Cap. 248 based on the
amendments made Mental Health (Amendment) Act, No. 27 of 2022.

(iv) The amendment to the Pharmacy and Poisons Act, Cap. 244 is superfluous as
the subsection was already amended in the past by Parliament. The subsection
proposed for amendment was amended by the health Laws (Amendment)
Act, No. 5 of 2019 which deleted subsection 4 of section 40 of the Pharmacy
and Poisons Act.

(v)The subsection being amended in the Pharmacy and Poisons Act, Cap. 244 is
not listed in the Memorandum of Objects and Reasons in the Bill contrary to
Standing Order 115 which provides that where a Bill seeks to amend any
provision of an existing Act, the text of the relevant part of such provision
shall be printed and supplied as part of the Bill which is availed to Members.

(vi)In the Memorandum of Objects and Reasons in the Bill, for the statutes where
there is a proposed substitution of the expression “Attorney General” with the
expression “Director of Public Prosecutions”, the justification for the
substitutions should be indicated as ensuring harmony with the functions of
the Director of Public Prosecutions under Article 157(6) and not Article
157(2) of the Constitution. The former makes provision for the functions of

15



the Director of Public Prosecutions while the latter deals with the manner of
appointment of a Director of Public Prosecutions.

16



4.0 COMMITTEE RECOMMENDATIONS

11. The Committee upon considering the Statute Law (Miscellaneous Amendments) Bill,
2022, National Assembly Bills No. 60 of 2022 and the submissions from the stakeholders,
the Committee recommends that the proposed amendments to the Mental Health Act,
Cap. 248 and Pharmacy and Poisons Act, Cap. 244 be deleted from the Statute Law
(Miscellaneous Amendments) Bill, 2022.

Justification

The amendments are superfluous as the subsections (the subject of amendment) are non-

existent as they were already amended in the past by Parliament vide the Mental Health

THE HON. DR. ROBERT PUKOSE, M.P - CHAIRPERSON

17






ADOPYVI







KENYA NATIONAL ASSEMBLY
13™ PARLIAMENT- FIRST SESSION (2022)
DIRECTORATE OF THE DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON HEALTH

ADOPTION OF THE REPORT ON THE CONSIDERATION OF THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2022, NATIONAL ASSEMBLY BILLS
NO.60 OF 2022 ON MENTAL HEALTH ACT. CAP. 248 AND PHARMACY AND
POISONS ACT. CAP. 244

---------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------

NO. | NAME SIGNATURE
s Y eee—
1.
The Hon. Dr. Pukose Robert, M.P.- Chairman [ -
2. )
The Hon. Ntwiga Patrick Munene, M.P.-Vice-Chairman /
3.
The Hon. Maingi Mary, M.P. /
4, '!J* QJ D
The Hon. Muge Cynthia Jepkosgei, M.P s o
5. !
The Hon. Kipngor Reuben Kiborek, M.P. , el
§ M
The Hon. Wanyonyi Martin Pepela, M.P 'QL:
7
The Hon. Mathenge Duncan Maina, M.P. / :
8.
The Hon. Lenguris Pauline, M.P. % ) .
9. @/L ’
The Hon. Oron Joshua Odongo, M.P. g C—_@Tj
10. e f
The Hon. Dr. James Nyikal Wambura, M.P. ﬁ




11. ,
The Hon. Kibagendi Antoney, M.P. 7
2. L
The Hon. Sunkuli Julius Lekakeny ole, EGH, EBS M.P. Q_‘;Zj*’ -
The Hon. Prof. Jaldesa Guyo Waqo, M.P. e
14.
The Hon. Titus Khamala, M.P /
15
The Hon _,/

. Owino Martin Peters, M.P.
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MINUTES OF THE SEVENTEENTH (17TH) SITTING OF THE
DEPARTMENTAL COMMITTEE ON HEALTH HELD IN MEDIA CENTRE ON
TUESDAY 28™ FEBRUARY, 2023 AT 12.00 NOON.

PRESENT

The Hon. Dr. Pukose Robert, M.P - Chairperson.

The Hon. Sunkuli Julius Lekakeny Ole, EGH, EBS, M.P
The Hon. Prof. Jaldesa Guyo Waqo, M.P.

The Hon. Wanyonyi Martin Pepela, M.P

The Hon. Lenguris Pauline, M.P

The Hon. Dr. Nyikal James Wambura, M.P.

The Hon. Oron Joshua Odongo, M.P.

The Hon. Muge Cynthia Jepkosgei, M.P.

© N o ;A e

MEMBERS ABSENT WITH APOLOGY

The Hon. Ntwiga Patrick Munene, M.P -Vice-Chairperson
The Hon. Kipngor Reuben Kiborek, M.P
The Hon. Mary Maingi, MP
The Hon. Mathenge Duncan Maina, M.P
The Hon. Kibagendi Antony, M.P.
The Hon. Titus Khamala, M.P
7. The Hon. Owino Martin Peters, M.P.
COMMITTEE SECRETARIAT

> ;o ote

. Mr. Hassan A. Arale - Clerk Assistant II

. Ms. Gladys Kiprotich - Clerk Assistant III

. Ms. Abigel Muinde Research Officer III

. Ms. FFaith Chepkemoi Rotich -Legal counsel II
Mr. Benson Kimanzi — Serjeant At Arms

Ms. Rahab Chepkilim — Audio Officer

[ T

KENYA HEALTH WORKERS CAUCUS OFFICIALS

Mr. Peter Wachira- Chairman

Ms. Faith Kendi — Member- RCO

8. Mr. Barasa Oliver- General Secretary- Kenya Union of National Laboratory
4. Mr. George Gibore- Genral Secretary Kenya Union of Clinical Officers

5. Mr. Gaudencia Boke Hambura- KUCO Admin

1S -

MIN. NO. NA/DC-H/2023/73: PRELIMINARIES/INTRODUCTION

The meeting was called to order at 12 o’clock with a word of prayer by the Hon. Dr. Pukose

Robert, M.P.-Chairperson. Introductions were then done by honorable members, secretariat
followed by Kenya Health Workers Caucus Officials.

MIN. NO. NA/DC-H/2023/74: ADOPTION OF THE AGENDA




The agenda was adopted having been proposed by The Hon. Dr. Nyikal James Wambura,
M.P. and Seconded by the The Hon. Sunkuli Julius Lekakeny Ole, EGH, EBS, M.P

MIN. NO. NA/DC-H/2023/75: CONFIRMATION OF THE 13" AND 14 SITTING
MINUTES

The Minutes of the 13th Sitting were confirmed having been proposed by The Hon.
Wanyonyi Martin Pepela, M.P and séconded by The Hon. Oron Joshua Odongo, M.P.

The Minutes of the 14th Sitting were confirmed having been proposed by The Hon. Sunkuli
Julius Lekakeny Ole, EGH, EBS, and M.P and seconded by The Hon. Oron Joshua Odongo,
M.P.

MIN. NO. NA/DC-H/2023/76: ADOPTION OF REPORTS

The following reports were adopted;

Report on the Consideration of the Statutory Law (Miscellaneous Amendments) Bill, 2022,
National Assembly Bills No. 60 of 2022 on Mental Health Act.CAP.248 and pharmarcy and
poisons act.CAP.244.was adopted having been proposed by The Hon. Oron Joshua Odongo,
M.P. and Seconded by The Hon. Dr. Nyikal James Wambura, M.P.

Report on the consideration of the health (amendments) (NO.2) bill, 2022 which seeks to
amend the health act, no.21 of 2017 to introduce a new section on referral of patients of
health institutions within and outside the country, Was adopted Having been proposed by
The Hon. Wanyonyi Martin Pepela, M.P and seconded by The Hon. Sunkuli Julius
Lekakeny Ole, EGH, EBS, M.P

MIN. NO. NA/DC-H/2023/77: KENYA WORKERS UNION CAUCUS CHAIR
PRESENTATION

The health sector workers presented as follows;

That The Health Sector Caucus convened the first ever health workers convention on 16t
and 17 of March 2022, that brought together all stakeholders in health sector including
Ministry of Health, Ministry of Labour and social services, Council of Governors, Health
Sector Unions, Associations, Socicties, Federations, NGOs and patient organizations who
deliberated on the challenges and reached resolutions geared to address them as listed below;

The Kenya Health Care Workers Annual Convention (KEITWAC) 2022 resolved as follows;

1. Develop a model Strategy for the implementation of annual employment of health care
workers to meet the WHO 2018 recommendation for employment of 12000 health
care workers for attainment of UHC.

9. Prioritization by the Government to increase in budgetary allocation funds for health
Ministry towards the realization of the 15% baseline envisioned by Abuja declaration
2001.

3. Development of a joint Strategy for effective HRFH management and harmonization
across the county governments.

4. Timely Conclusion, registration and implementation of pending CBAs

5. Quarterly meetings between workers’ representatives and employers to discuss
challenges before they become disputes.



6. Embracing Social Dialogue and stakeholders’ participation with a view to avert
perennial industrial actions.

7. Formation of a National Joint Task Force on Health bringing together Ministry of
Health, Council of Governors and Health sector unions to assess human resource
management challenges across the 47 County Governments and Ministry of Health
and recommend policy and legal interventions to address them.

MIN. NO. NA/DC-H/2023/78: ADJOURNMENT

HON. DR. ROBERT PUKOSE, M.P — CHAIRPERSON
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OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS
Telegraphic address: “Personnel”, Nairobi ODPP House,
Telephone: Nairobi 2732090/2732240 Ragati Road, Upper Hill
Mobile: 0723202888/ 0787880580 . P.0. BOX 30701 - 00100
Fax: 2243524/2251808 NAIROBI
Email: info@odpp.go.ke
When replying please quote:
REF. ODPP/ES/GEN gt January, 2023
The Clerk,
National Assembly,

Parliament Building,
P.O. Box 41842 — 00100,
NAIROBI

ATTN: Mr. Jeremiah W. Ndombi

RE: INVITATION TO SUBMIT VIEWS ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL © (NATIONAL
ASSEMBLY BILLS NQO. 60 OF 2022)

Reference is made to your letter Ref. NA/DDC/LABOUR/2022/005 and
dated 21t December 2022 on the above subject calling for written
submissions on the proposed amendments.

Pursuant to Article 118 (1) (b) of the Constitution, the Office of the Director
of Public Prosecutions (ODPP) hereby submits views for your consideration in
respect of the proposed amendments.

NOORDIN M. HAJT, CBS, OGW T
‘DIRECTOR OF PUBLIC PROSECUTIONS

Kt | 7 AN 021






OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS

COMMENTS ON

THE STATUTE LAW (MISCELLANEQCUS AMENDMENTS) BILL, 2022

9TH JANUARY, 2023
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Judicature Act
(Cap 8)

Delete the word “thirty”
and substitute therefor
the word “seventy”.

This  proposal will
enhance the access to
justice in the Court of
Appeal and reduce case
backlog.

The ODPP will benefit
from speedy resolution of

| criminal Appeals pending

at the Court of Appeal.

The proposal is
acceptable.

Appellate
Jurisdiction Act

(Cap 9)

59 (7)

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”

This proposal will bring
the provision of the Act
into  conformity  with
Article 157 of the
Constitution.

The proposal is acceptable
as it aligns the Act with the
Constitution.

73

Delete the expression
“Attorney General”
wherever it appears and
substitute therefor the
expression “Director of
Public Prosecutions”

This proposal will bring
the provision of the Act
into  conformity  with
Article 157 of the
Constitution.

The proposal is acceptable
as it aligns the Act with the
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Vexatious
Proceedings Act
(Cap 41)

I

Constitution.

£l

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
- Public Prosecutions”.

This proposal will bri
the provision of the :
into  conformity w
Article 157 of t
Constitution.

The proposal is acceptat

asitaligns the Act witht
! Constitution.
|
Penal Code (Cap | 146 J elete the word “idiot” or | Mental disability is still
63) ' “imbeciles” whereverit | dated term. The preferr
i appears and substitute word is “pr - i
! therefor the words differently abli
. “persons with mental mentally”.
disability”.
The emphasis would be ¢
the person’s humani
! while recognizing ar
i describing their situatic
without being insensitiv
We would propose th:
the words to be used 1
“persons wit
different ment:
ability”
Criminal 2 Delete the word “State The words Yo
Procedure Code Counsel” appearing in the | Counsel”, “Police Office;
(Cap 75) 1 definition of the term and “Police Station” a1

' “public prosecutor” and
' substitute therefor the
expression “Prosecution
Counsel”.

!f
|
|

being streamlined wit
the existing legislations.

This proposal aligns th
definitions  with th
relevant provisions of th

Pegeg of 48



Delete the Definition of
“police officer” and
substitute therefor the
follcwing new definition

“police officer” has the
meaning assigned to it
under the National Police
Service Act, 2012

Delete the definition of
“police station” and
substitute therefor the
following new definition

“police station” has the
meaning assigned to it
under the National Police
Service Act, 2012,

L
Office of the Director of
Public Prosecutions Act,
2013 (hereinafter the
ODPP  Act) and the
National Police Service
Act, 2011.

83

Delete and substitute
therefor the following
new section -

(1) The Director of Public
Prosecuticns may
order in writing that all
or any of the powers
vested in him by
sections 81 and 82, and
by Part VIII, be vested
for the time being in
the Secretary of
Prosecution Services,
the Deputy Director of

The provision seeks to
bring the  Criminal
Procedure  Code in
tandem with the Office of
Director Public
Prosecutions Act.

However, it leaves out a
cadre of officers “Principal
Prosecution Counsel”
which is also a cadre of
prosecution counsel
under the ODPP Act.

We propose that this
cadre be factored in the
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Public Prosecutions,
the Senior Assistant
Deputy Director of
Public Prosecutions,
Assistant Deputy
Director of Public
Prosecution, Senior
Principal Prosecution
Counsel, Senior
Prosecution Counsel,
and Prosecution
Counsel, and the
exercise of those
powers by the specified
officers shall then

|  operate as if they had
been exercised by the
' Director of Public

i Prosecutions.

[2) The Director of Public
Prosecutions may in
writing revoke an order

. made by him under

' this section.

descnptzon so that t
section is aligned wi
section 13 (b), (¢) and (
of the ODPP Act. ;

90 (3) Delete the words “a This is acceptable
Sunday” and substitute
therefor the words “any
other day of the week
including Sunday”.
1243{1) | Delete the words “a This  amendment
- person accused of acceptable as it brings t
- murder, treason, robbery | legislation into conformif
" with violence, attempted | with the Constitution «
i robbely with ViO]EI]CG, K.en}ra’ existir
+ and any related offences”. | precedents and practice.
131 (2) - Delete the word

“movable”.
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“Attorney General” and
substitute therefor the
expression “Director of
Fublic Prosecutions”.

184

Delate

What is deleted is:-

“Charge of rape

Where a person is
charged with rape and
the court is of the opinion
that he is not guilty of
that offence but that he is
guilty of an offence under
one of the sections of the
Sexual Offences Act, he
may be convicted of that
offence although he was
not charged with it.”

Although no equivalent
provision  has  been
proposed, the deletion
gives more prominence to
the Sexual Offences Act,
No. 3 of 2006 to deal with
such offences.

186

Delete

What is deleted is:-

“Charge of defilement of
a girl under 14 years of

Although no equivalent
provision has  been
proposed, the deletion
gives more prominence to
the Sexual Offences Act,
No. 3 of 2006 to deal with
such offences
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This proposal will bri

~alphabetical sequence -

the definitions.

+ Extradition 7,8,9,and 10 ! Delete the expression

(Commonwealth “Attorney General” and | these provisions of the A
Countries) Act : J sstitute therefor the into conformity wi
(Cap77) . expression “Director of Article 157  of ]
i - Public Prosecutions”. | Constitution. :
-’ The proposal is acceptab

| asitaligns the Act with tl

,L i Constitution.

i s

E Evidence Act §: Insert the following This is a good proposal :
I (Cap 80) : - definition in proper it seels to bring clarity

“Photograph” means an
image created by light
failing on a larger
sensitive surface either
photographic film o an
' eiectronic medium and
made visible and
pervinanent by chemical
- treatment or stored

There have been sever:
contests as to whi
amounts to a photograpt

wof a8
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digitally,

78 (1)

Insert the words “or an
electronic and digital
medium” immediately
after the word “film”,

125 (2)

Delete the words “a
mentally disordered
person or a lunatic” and
substitute therefor the
words “a person with a
mental disability”.

Mental disability is still a
dated term. The preferred

word is “persons
differently abled
mentally”.

The emphasis would be on
the person’s humanity
while recognizing and
describing their situation
without being insensitive.
We would propose that
the words to be used be

“persons with
different rental
apility”

National Flag,
Emblems and
Names Act (Cap

99)

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”.

This propesal will bring
the provisions of the Act
into  conformity with
Article 157 of the
Conustitution.

The proposal is acceptable
as it aligns the Act with the
Coustitution.

Public Holidays
Act (Cap 110)

Schedule

Delete the expression
“Utamaduni Day” and
substitute therefor the

This is aceeptable
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