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PREFACE

1. The Standing Committee on Labour and Social Welfare was constituted in
December, 2017 during the First Session of the Twelfth (12%) Parliament pursuant

to the provisions of Senate standing order 212.

The Committee is mandated to consider all matters related to: manpower and
human resources planning, pension, gender, culture and social welfare, youth,
National Youth Service, children’s welfare,; national heritage, betting, lotteries and

sports, public entertainment, public amenities and recreation.

2. In executing its mandate, the Committee oversees the Ministries of:
a) Labour and Social Protection;
b) Public Service and Gender Affairs; and,

c) Sports, Culture and Heritage.

3. The Committee comprises the following Members:

1. Sen. Sakaja Johnson Arthur, CBS -Chairperson

2. Sen. Mwaruma Johnes Mwashushe -Vice Chairperson
3. Sen. Madzayo Stewart Mwachiru -Member

4. Sen. Mwangi Paul Githiomi -Member

5. Sen. Kihika Susan Wakarura -Member

6. Sen. (Dr.) Milgo Alice Chepkorir -Member

7. Sen. Makori Beatrice Kwamboka -Member

8. Sen. Shiyonga Naomi Masitsa -Member

9. Sen. (Dr.) Mwaura Isaac Maigua, CBS -Member
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Mr. Speaker Sir,

The Committee wishes to acknowledge the time and considerable effort made by all
parties who volunteered information before it. I also wish to express my gratitude to
my colleagues for their thoughtful input and engaged contributions to the matter.
Further, the Committee is indebted to the Office of the Speaker and the Clerk of the
Senate for facilitating all the actions that led to the production of this report. The
Committee also wishes to recognize the commitment and dedication of the staff of the
committee that made the work of the Committee and the production of this report

possible.

Mr. Speaker Sir,

It is my pleasant duty, pursuant to Standing Order 143, to present and lay on the table
of the House the report of the Committee on Labour and Social Welfare on the Persons
with Disabilities (Amendment) Bill, 2020 (Senate Bills No. 29 of 2020) for

consideration by the House.
AU DATE: Saturday, 19" June, 2021

SEN. JOHNSON SAKAJA, CBS,
CHAIRPERSON,
STANDING COMMITTEE ON LABOUR AND SOCIAL WELFARE.
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1.0 INTRODUCTION

The Persons with Disabilities (Amendment) Bill, 2020 (Senate Bills No. 29 of 2020)
originated in the Senate and was published on 30" November, 2020 as an ordinary Bill.
The Bill was sponsored by Sen. Aaron Cheruiyot and Sen. Isaac Mwaura.

The Bill was read a first time in the Senate on 4" March, 2021 and committed to the

Standing Committee on Labour and Social Welfare pursuant to Standing Order 140(1).

Pursuant to Article 118 of the Constitution and Standing Order No. 140 (5), of the
Senate Standing Order, the Standing Committee of the Senate on Labour and Social
Welfare facilitated a public hearing forum that was held on 10" May, 2021 at the Senate
Chamber in Main Parliament Buildings to take into account the views and

recommendations of the public while preparing this report.

According to its objects and memoranda, the Bill seeks to amend the Persons with
Disabilities Act, No. 14 of 2003 to set out the obligations of both the National and
County Governments in line with the Constitution to ensure that the County
Government obligations are delineated in accordance with the provisions of the Fourth
Schedule to the Constitution. The Bill also sets out the rights of persons with disabilities

in detail.

Currently there is no legal framework that sets out the obligations of the County
Governments with regard to persons with disabilities. The legislative proposal therefore
seeks to impose obligations on each level of government to address the needs of persons
with disabilities in line with Article 54 of the Constitution which provides as follows-
(1) A person with any disability is entitled—
(a) to be treated with dignity and respect and to be addressed and referred
to in a manner that is not demeaning;
(b) to access educational institutions and facilities for persons with
disabilities that are integrated into society to the extent compatible

with the interests of the person;

The Senate Standing Committee on Labour and Social Welfare| 2021



(c) to reasonable access to all places, public transport and information;

The Committee at its meetings held on 10" May, 2021, 26" May, 2021, 18% June, 2021,
19" June, 2021 and 7" September, 2021 deliberated on the Bill and considered the
submissions from the public hearing and stakeholders and recommended that the
Persons with Disabilities (Amendment) Bill, 2020 be adopted subject to the

amendments contained in Annex I to be moved at the Committee Stage.

The Bill has been processed by the Committee and is now ready for presentation to the

House for consideration.
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2.0 OVERVIEW OF THE PERSONS WITH DISABILITIES (AMENDMENT)
BILL, 2020 (SENATE BILLS NO. 29 OF 2020)

2.1  Objects of the Bill

The Bill sets out the respective obligations of the National and County Governments in
relation to the persons with disabilities. Under the Bill, the National Government is
mandated to among other functions—

(a) develop policies on the protection of persons with disability;

(b) promote integration of persons with disability in schools;

(c) promote inclusion of persons with disability in the public service; and

(d) implement preferential procurement measures for persons or entities managed with

persons with disabilities.

On the other hand, county governments are mandated to among other functions—

(a) implement the national policy and strategy on persons with disabilities;

(b) allocate adequate resources to programmes targeting persons with disabilities;

(c) promote inclusion of persons with disability in the county public service; and

(d) develop mechanisms for identification of persons with disabilities residing within

the county.

The Bill seeks to review the membership of the National Council for Persons with
Disabilities to include a person nominated by the Council of Governors to represent
county governments. The Bill, at clause 6, further seeks to provide for qualifications for
appointment, procedure for appointment, vacation of office, tenure of office and

remuneration of Council members, which are not provided for in the current Act.

In order to align the functions of the Council with the Constitution of Kenya, the Bill at
clauses 9 and 10 proposes to enhance the powers and functions of the National Council
for Persons with Disabilities by including functions that will require the Council to liaise
and consult with county governments and other relevant agencies.

The Bill seeks to ensure that county governments are consulted by the Ministry

responsible for Sports when developing designs to make sports facilities accessible to
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persons with disabilities. Further, in keeping with the current technological
developments, the Council is required to undertake research and recommend

development of new technologies including assistive devices suitable for use by persons

with disability

Clause 14 of the Bill proposes to include a new Part into the Act that deals with
realization of specific rights and incentives for persons with disabilities. The Bill is

specific on the following rights—

(a) right to equality and non-discrimination
Under this right, every person with disability is equal before the law in the social,
cultural, economic, political, or any other field of life and is guaranteed to protection,
benefit of the law and to effective legal protection against discrimination on all grounds
and entitled to the full and equal enjoyment of the goods, services, facilities, or

accommodations on an equal basis with others.

(b) right to legal capacity
Under this right, every person with disability is entitled to the support services he or she

may require in exercising the right to legal capacity.

Additionally, every person with disability has equal right to own or inherit property, to
control his or her own financial affairs and to have equal access to bank loans,

mortgages and other forms of financial credit.

(c) right to marry and form a family
Under this right, every person with disability who is of marriageable age has the right
to marry and form a family on the basis of free and full consent.
Further, a person with disability shall not be separated from their child on the ground
of disability.
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(d) right to privacy,
Under this right, a public or a private institution is expected to protect information
relating to —
(i) personal health;
(ii) habitation; and
(iii)rehabilitation services for persons with disability and such information shall
not be shared without express authority of the person with disability

concerned.

(e) right to documents or registration
Under this right, every person with disability is entitled to be issued with a certificate
of birth, national identification card, passport, and any other document of registration

or identification. A disability shall not be a basis for denial of a document or registration.

(f) right to human dignity.
The right provides that in addition to respecting and protecting a person with disability’s
right to human dignity, a person with disability should not to be referred to by
demeaning, embarrassing, derogatory and any other term that may be considered as

lowering his or her human dignity

(g) right to education
Under this right, among other things—

(i) every child and person with disability has a right to admission to any institution
of learning and access to an inclusive, quality and free primary and secondary
education on an equal basis;

(ii) the National government shall facilitate participation of persons with disability
in accessible and adaptable continuing adult education programmes on an equal
basis;

(iii)the national and county governments shall ensure that persons with disability
have access to inclusive education, without discrimination and on an equal basis

at all levels;
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(iv)a child with disability shall not be excluded from free and compulsory early
childhood, primary or secondary education, on the basis of disability;

(v) the Council in consultation with the National and respective county government
shall ensure that learning institutions take into account the needs of persons with
disability with respect to the set entry requirements, pass marks, curriculum,
examinations, auxiliary services, use of school facilities, class schedules,
physical education requirements and other similar considerations; and

(vi)every person with a disability is entitled to receive the support services required,

within the general education system, to facilitate his or her effective inclusive

education.

(h) right to work
Every public service employer is expected to—

(i) reserve at least five per cent direct employment opportunities for persons with
disability to secure employment;

(i) formulate policies and programmes to promote basic human rights, improve
working conditions and enhance employment opportunities for persons with
disability;

(iif)in the process of recruitment, not discriminate solely on account of the disability
of a person;

(iv)not conduct any test or examination to establish whether an applicant is a person
with a disability or as to the nature or severity of person's disability; and

(v) be required to carry out appropriate modifications in their work premises to

accommodate the employment of persons with disability.

(i) right to health
Under this right—
(i) every person with a disability has the right to free medical care and treatment on
condition of his or her disability in public owned health institutions;
(ii) medical assessment reports undertaken with respect to a person with disability
for purposes of registration, employment or compensation shall be carried out

free of charge in public-owned health facility; and
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(iii)every national or referral health facility shall employ at least two Kenya Sign
Language interpreters and shall take into account the need for gender balance in

the hospital organizational structure.

(j) right to civil and political rights.
Under this right, the Independent Electoral and Boundaries Commission is expected to
put in place measures to facilitate the realization of civic and political rights by persons
with disability by —
(i) providing voting procedures, facilities and materials which are appropriate,
accessible and easy to understand and use;
(ii) protecting the rights of persons with disability to vote by secret ballot in elections
without intimidation and to offer themselves for elections; and
(iij)putting in place measures for assistive voting by a person of their own choice,

on request and facilitating the use of assistive and appropriate technologies.

The Bill makes a provision against harmful practices, torture and cruel treatment against
persons living with disabilities and provides for life imprisonment on conviction.

The Bill also amends the Films and Stage Plays Act to compel makers or exhibitors of
films to make such films accessible to persons with disabilities.

The Bill also contains other amendments of general nature to align the Act with the

2010 Constitution

2.2  Consequences of the Bill

The Constitution establishes two levels of government, that is the national government
and county governments. These two levels of government have an obligation to ensure
that persons with disabilities within their jurisdiction are protected and that the
requirements of Article 54 (1) of the Constitution, which includes the right to access
various social amenities and the right to be treated with dignity and respect, are met. It
is in this context that this Bill proposes to impose obligations on each level of

government to address the socioeconomic needs of persons with disabilities

The Senate Standing Committee on Labour and Social Welfare | 2021
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3.0 PUBLIC PARTICIPATION/ STAKEHOLDER CONSULTATION

Guided by Article 118 of the Constitution of Kenya (2010) and in compliance with
Standing Order No. 140 (5), the Committee put up an advertisement in the local dailies,
the Daily Nation and the Standard to seek submissions in written form from the public,
on the Persons with Disabilities (Amendment) Bill, 2020 on Tuesday, 16" March, 2021

as per the copy attached as Annex V.

The Committee scheduled a Stakeholder virtual public hearing on 10™ May, 2021. Both
written and oral submissions were captured in the attached matrix (see Annex II)

concerning the Persons with Disabilities (Amendment) Bill, 2020 —

1. Ministry of Labour and Social Protection — State Department of Social
Protection;

The Council of Governors;

The County Assemblies Forum;

The National Gender and Equality Commission;

The Kenya National Commission on Human Rights;

The In-Business Steering Committee in Turkana West;

Right to Education Organisation;

© N v oA WL

Westminster Foundation for Democracy, Disabled Persons Organizations and
Civil Society Organizations and Consortium of Disabled Persons Organizations
of Kenya.

9. Disability and Human Rights Organization;

10. Prof. Michael Ndurumo from the university of Nairobi;

11.Mr. Steve Mume;

12. Mr. David Lunalo;

13.Mr. Leah Wambetela;

14.Mr. Fred Kolele;

15. Mr. Peter Ntonjira Nahason;

16.Mr. Juliana Auma; and

17.Mr. Shem Nyagemi Bitoyo.
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i X The National Gender and Equality Commission made the following
proposals -

(a) the penalties in the Bill should be aligned to other Acts of Parliament;

(b) the Commission proposes the enactment of the Persons with Disabilities
Education Act to provide a comprehensive legislative framework that will
incorporate all the proposed provisions. There is draft Persons with

- Disabilities Education Bill developed by NGEC and its stakeholders for
consideration;

(c) there is need for a policy or legislation specific to the welfare and
protection of persons with disabilities who are marginalized or from
minority group and who need access to justice, education, economic
wellbeing, physical security and health, including reproductive health
issues;

(d) there is need for programs that take care of special needs of persons with
disabilities in hardship areas;

(e) all employment and labour laws need to be amended to entrench the
provisions in clause 27; and

(f) the Commission proposes that the National and County government
develop Inclusiveness and Accessibility Index to benchmark and evaluate
readiness of various stakeholders for making the workplace accessible for

Persons with Disabilities.

2 The Kenya National Commission on Human Rights noted that—
(a) there is need to harmonise the penalties in the Bill with other laws;
(b) there is need to clarify the kind of data to be collected by the National and

county governments.

2 The County Assemblies Forum noted that there is need—
(a) to clarify on the required timeline for County Governments to enact the
specific legislation after this bill is passed. This will ensure a time-specific
implementation at the County Governments;

(b) to define the term “cruel treatment™;

The Senate Standing Committee on Labour and Social Welfare| 2021
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Disability and human rights organizations, and individuals with interest in

disability matters noted the need for—

(a) reduction of bureaucracy in accessing services for PWDs:

(b) ease of acquiring tax exemption certificates by ensuring that registration by
the National Council for Persons with Disabilities (NCPWD) should
automatically qualify one to get a tax exemption certificate from the Kenya
Revenue Authority (KRA);

(c) decentralization of registration of PWDs should be implemented, to reduce
the burden experienced by PWDs currently;

(d) accessibility audits and Adjustment orders should be done by an entity with
technical expertise and resources, such as National Construction Authority,
in collaboration with NCPWD;

(e) to ensure that realization of the 5% employment of PWDs in public service,
the Public Service Ministry and county service boards should keep data on
the number of persons with disabilities employed, and their positions;

(f) a larger quota to be set aside for employment of persons with disabilities
NCPWD;

(g) the tax incentives for employers who meet the 5% threshold of employment
of persons with disabilities to be clear in the Bill, and should be adequate
incentivize organizations to ensure that more PWDs get employment
opportunities;

(h) the government to set aside funds for DPOs to support their advocacy efforts
and enhance their participation in public participation processes;

(i) clear provisions on support to care givers;

(j) penalties for individuals who give false information to enjoy benefits of
PWDs to be stiffer than stipulated in the Bill;

(k) provisions on how the Senate will hold the county governments accountable
in implementation of the Bill;

(I) feedback/complaints mechanism to be integrated in service delivery,
particularly by NCPWD; and

(m) a Marshall plan for implementation of the Bill.

The Senate Standing Committee on Labour and Social Welfare | 2021
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5. Mr. Steve Muema noted that vetting of Applicants nearly takes 1 year after
submission to the Council minding the forms from counties to the Director of
Medical Services takes a year for approval, making 2 years for the PLWDs lose in
the tax exemption procedure, making the applicants suffer even after several visits
to the council. He requested the Committee to set the timelines for the applicants, ie
once the council verifies your status they can award the exemption status unlike

where they have to set a council for determination.

6. Mr. David Lunalo (Deaf), Deputy Head teacher Mwikhomo special school for the
Deaf, Kakamega noted that the Bill should provide for payment of disabled early
childhood education teachers and provide school feeding programmes for special

needs children.

7. Ms. Leah Wambetela requested the Committee to consider extending exemptions
to parents and caregivers of those who care for those with disabilities that have

rendered them totally dependent.

8. Mr. Fred Kolele requested the Committee to consider subsidizing motorized
wheelchairs, prosthetic limbs, hearing aids, urethral catheters, urine bags, etc for

registered PWD.

9. Mr. Peter Ntonjira Nahason requested the Committee to consider factoring in a

retirement package for people with disabilities.

10. Ms. Juliana Auma, a mother to a special needs young adult who was born with
Spina Bifida and Hydrocephalus requested the Senate to—

(a) consider making sure that persons with Spina Bifida and or Hydrocephalus
have access to free continence materials such as intermittent catheters, bowel
wash out kits, ky jelly and oxybutinin a drug that we use to expand the bladder
muscles to enable the bladder to hold more urine; and

(b) facilitate enrollment of all persons with Spina Bifida from low income

households across Kenya in the Inua Jamii cash transfer program.
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11. Mr. Shem Nyagemi Bitoyo submitted as follows—

(a) that there is need to ensure that there is equal employment opportunity either
in government or private sector;

(b) on matters education, PWDs or students living with disabilities should be
exempted from school fees be either lower or upper level of education;

(c) PLWDs should be treated free of charge in government hospitals and the
government cater for the NHIF also their family should enjoy the same; and

(d) private or government sector e.g school should ensure that it has a disability

office department to tackle matters related to disability.

12. The Ministry of Labour and Social Protection noted that—

(a) the Persons with Disabilities (Amendment) Bill (Senate Bill No. 29 of 2020)
is a Private Member's Bill that has glaring conceptual & constitutional
shortcomings and is of great concern to the Ministry, where the National
Council for Persons with Disabilities is domiciled;

(b) in Clause 4 of the Persons with Disabilities (Amendment) Bill, 2020, the
proposal to impose obligation to the Counties in the new section 2C in Part 1
A of the Bill offends the Constitution of Kenya, 2010 and other applicable
laws, in that the National Council for Persons with Disabilities is an entity
within the National Government;

(c) many County Governments have developed their legislations on how best to
deliver services to persons with disabilities within the respective Counties.
Nairobi City County, Meru County, Machakos County, Nakuru County and
Kisii County already have enacted new legislations dealing with matters of
persons with disabilities to address rights and privileges that cut across the
counties;

(d) the existing law, to wit, the Persons with Disabilities Act, 2003, is the wrong
vehicle to compel counties to do matters pertaining to the persons with
disabilities when counties have their own separate county laws on the same.
The new Section 2C in Clause 4 of the Bill ought to be deleted in entirety
since it imposes additional financial burden on the National

Government;
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(e) Clause 5 of the Bill is addressed in the Government Sponsored Bill that

creates a lean council of nine (9) Council members including a nominee from
the Council of Governors. Clause 5 of the Senate Bill does not address the
nature of the bloated membership of the Council in the current Act, which is
a huge financial burden to the exchequer and contrary to Mwongozo Code of

Governance for State Corporations;

(f) Section 4B in Clause 6 of the Bill, contradicts the norms in the appointment

of chairperson and members in state corporations under the State
Corporations Act (CA. 446) of the laws of Kenya, in requiring in the event
of a vacancy in the position of the chairperson and members of the Council,
the Public Service Commission to declare and invite applications after

notification. Section 4B in Clause 6 of the Bill ought to be expunged.

(g) Clauses 9 & 14 of the Bill are adequately provided for in the proposed

Government sponsored Bill; and

(h) Clause 15 of the Bill is comprehensively addressed in the proposed

Government Sponsored Bill on the advice of the National Treasury &
Planning & the Office of the Attorney- General & Department of Justice, as
directed by the Cabinet, in respect of tax incentives, statutory taxes and other
reliefs to persons with disabilities. The new Part 1 V in Clause 15 of the Bill
is contrary to the advice given by the National Treasury & Planning and as
directed by the Cabinet.
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4.0 RECOMMENDATIONS OF THE COMMITTEE

The Committee made the following recommendations on the Persons with Disabilities

(Amendment) Bill, 2020, (Senate Bill No. 29 of 2020) —

1. Amend Clause 4 (2B) on the obligations of National Government to provide

resources to cater for training and research for PWDs and that they are provided

equitably;

2. Amend Clause 4 (2) (c) to include the gender variable;

3. Amend Clause 14 (1) to align it with the Constitution;

4. Align Clause 14(1) to the Constitution by deleting the word “who is

marriageable” between “Every” and “person” and inclusion of the word “adult”.

5. Amend Clause 14 12 (2) — Right to equality and non-discrimination - by deleting
‘reasonable accommodation’ and inserting a new sub-clause should be included

which states that

‘denial of reasonable accommodation amounts to discrimination on the

basis of disability’;

6. Amend Clause 27 by inserting a sub clause under Clause 27 (3) to provide for
the penalty for employers who fail to submit their report on the status of

employment of persons with disabilities within their establishments.
7. Amend Clause 30 by creating an offense and fine.
8. Amend Clause 30 (2), by adding the clause

‘every person with a disability has the right to access health care based on his/her

free and informed consent’.

The Senate Standing Committee on Labour and Social Welfare | 2021
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9. Amend Clause 30 (3) by inserting after the word “Facility “the following—
“and shall be signed by a designated and gazetted County Medical Officer”

10. Amend Clause 31G Amend the clause by inserting a new sub clause (3) as
follows—
‘(3) All registration cards shall be issued within 30 days after medical assessment

by the respective offices of the Council in the County’.

11.Insert a new Clause 50- Right to public Participation to read as follows -

1) All conveners of public participation forums shall support and facilitate
Persons with various categories of disabilities and age to access the location
and documents and information in accessible format.

2) This shall include but shall not be limited to sign language interpretation
services and braille copies and accessible venues in all public participation.

3) The Conveners shall also ensure that there is an integrated feedback

mechanism and tracking of public views given during public participation.
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Annex 1: Proposed Committee Stage Amendments
27% August, 2021

The Clerk of the Senate,

Parliament Buildings,

NAIROBI.

RE: COMMITTEE STAGE AMENDMENTS TO THE PERSONS WITH
DISABILITIES (AMENDMENT) BILL, SENATE BILLS NO. 29 OF 2020

NOTICE is given that Sen. Johnson Sakaja, Chairperson, Standing Committee on Labour and
Social Welfare, intends to move the following amendments to the Persons with Disabilities
(Amendment) Bill, Senate Bills No. 29 of 2020 at the Committee Stage —

CLAUSE 4
THAT clause 4 of the Bill be amended—

(a) in the proposed new section 2B by inserting the following new paragraphs
immediately after paragraph (i)—

(j) allocate adequate resources to programmes specifically targeting
persons with disabilities;

(k) allocate adequate resources for training on persons with disabilities;

(1) ensure equity in the distribution of resources to all categories of
disabilities; and

(m) promote affirmative action to ensure that learners with disabilities are

enrolled in all levels of learning institutions.

(b) in the proposed new section 2C(2)(c) by inserting the following new subparagraph
immediately after subparagraph (i)—

(ia) the gender of the person;
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CLAUSE 14
THAT clause 14 of the Bill be amended—

(a) in the proposed new section 12—
(i) by deleting the words “reasonable accommodation and” appearing
immediately after the words “Special measures including” in
subsection (2);
(ii) by inserting the following new subclause immediately after
subclause (2)—
(3) Denial of reasonable accommodation on the
basis of disability shall amount to discrimination.
(b) in the proposed new section 14 by deleting subsection (1) and substituting
therefor the following new subsection—
(1) Every adult person with disability has the right to marry a
person of the opposite sex and form a family based on free consent.
(c) in the proposed new section 30 by inserting the following new subsection

immediately after subsection (3)—

(3A) A medical assessment report issued under subsection (3) shall
be signed by the designated County Medical Officer.
(d) in the proposed new section 31G by inserting the following new subsection
immediately after subsection (2)—
(3) The Council shall, through the respective county offices, issue
disability identification cards to persons with disabilities within thirty days

of the carrying out of medical assessment under subsection 30.

CLAUSE 21

THAT the Bill be amended in clause 21 by inserting the following new section

immediately after the proposed new section 491 —

Public participation. 49J. The National and county governments shall put in
place such measures to facilitate the participation of persons

with disability in cultural, social and economic life and in
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public affairs, in particular those affecting them through—

(a) targeted public participation; and

(b) offering information in accessible form.

Date Tuesday, 7" September, 2021

Sen. Johnson Sakaja,
Chairperson,
Standing Committee on Labour and Social Welfare.
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Annex 2:

Matrix of the Public Participation of the Persons with Disabilities
(Amendment) Bill, 2020

THE PERSONS WITH DISABILITIES (AMENDMENT) BILL, 2020 (SENATE
BILLS NO. 29 0F 2020)

CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
Long Council of | Amend to read— The intendment of | Not adopted.
title Governors AN ACT of Parliament | this Bill should also g
to amend the Persons | beto give effecttoto | It is already
with Disabilities Act; | Article 54 of the | overed
to give effect to Article | Constitution. ~ The | under  the
54 of the Constitution; | principal Act has not Bill.
to provide for the | been reviewed after
functions  of  the | the Constitution
national  government | 2010.
and the county
governments; and for
connected purposes.
) Prof. Michael | Include the definition of Not adopted.
M. Ndurumo “sector” to mean an
organization,
institution, or body
directly or indirectly
receiving public funds.
The National | Include a schedule on Not adopted.
Gender and | the “assistive devices
Equality and services” in the
Commission Bill.
Substitute the word Not adopted.
“special measures with )
“ affirmative measures” The  special
measures  in
the Bill are

affirmative in
nature.

Insert the definition of
the term “older member

The term has been
referenced to iIn

Not adopted.
The term is

of society” to mean a | clause 19 but not | already

person who has attained | interpreted. defined in

the age of sixty years. Constitution
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Turkana West

asylum seeker,
stateless person or
foreigner and removal
of the word person.

protection of every
person with
disability in Article
54.

Kenya is a party to
The Convention on
the  Rights of
Persons with
disability and
Optional  Protocol
which it ratified in
2008. Article 5
provides for equality
and non-
discrimination  of
persons with
disability.

This  amendment
seeks to include
registration of all
persons with
disability in Kenya
including Kenyans,

refugees,  asylum
seekers, stateless
persons and
foreigners.

CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
Insert the definition of | There is a need to [ Not adopted.
the term “marginalised | interpret this term | The terms is
group” to mean a group | and  also  make | already
of people who, because | provision in the Bill | defined in the
of laws or practices | due to the multiple | Constitution.
before, on, or after the | vulnerabilities faced
effective date, were or | by this group.
are disadvantaged by
discrimination on one
or more of the grounds
in Article 27(4);
The In | Amend the definition of | The Constitution of | Not adopted.
business a “person with | Kenya 2010
Steering | disability” to include | nqyides - There  are
Committee in | ‘any Kenyan, refugee, specific laws

that deal with
refugees in
Kenya.
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JUSTIFICATION
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EE
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ON

The

National
Commission on
Human Rights.

Kenya

The  definition  of
Organizations of
Persons with
Disabilities under Bill
be amended and
expanded to read as

follows—

of
with

“Organizations
persons
disabilities” means
associations or
societies that are led,
directed and governed
by persons with
disabilities and in
which a clear majority
of the membership is
recruited from among
persons with
disabilities
themselves with the
collective aim of
acting,  promoting,
pursuing, or
defending rights of
persons with
disabilities.

The definition needs
to be aligned to the
General Comment
No 7 (2018) of the
United Nations
Committee on the
Rights of Persons
with Disabilities on
the participation of
persons with
disabilities,
including children
with disabilities,
through their
representative
organizations, in the
implementation and
monitoring of the
Convention.

Not adopted.

Provided for
adequately
under the
Bill.

Council of

Governors

Replace the definition
of “inclusive
education” with the
following definition—
“inclusive education
and training” includes
educating  students
and learners with
disabilities in
chronologically age-
appropriate  general
and inclusive
education classes and
training courses in the
learning institutions
or least restrictive
environments and in
regular  classrooms
and ensure that they

The  Competency
Based Curriculum
provides for the
provision of
inclusive education
and training
programmes for
learners and trainees
with disability,
beyond pre-primary,
primary and
secondary  levels.
This, therefore,
implies that trainees
in higher levels of
education and
training should be
considered  when
deliberating on

Not adopted.

Already
catered for.
Education
covers
levels
training
institutions

all
of
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M

grants to undertake
research, training,
mentorship, printing

of resource
materials, and other
projects that

promote education,
training, and welfare
of persons with
disabilities.

(k) Allocate grants to

specialized training
and research non-

governmental

organizations and
institutions focusing
on persons with
disabilities.

Ensure equity in the
distribution of
resources to  all

CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
receive  specialized | inclusivity in
instruction delineated | education.
by their
individualized
education and
training programs
within the context of
the core curriculum
and general class
activities regardless
of types or severity of
disabilities, to the
maximum extent
possible;
e Prof. Michael | Under clause 2B on the Rework on
M. Ndurumo obligations of the provision of
National government resources to
insert the following cater for
paragraphs after (i)— training and
(j) Provide registered research for
professionals  with PWDs and
disabilities and their ensure  that
training and they are
research provided
organizations with equitably.
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CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
categories of
disability.
(m)Entrench
affirmative action to
ensure students with
disabilities are
enrolled in learning
institutions at all
educational levels.
(n) Register and ensure
learners with special
educational needs
and those with
disabilities are
provided with the
National Council for
Persons with
Disabilities Card.
(o) Provide income
taxes exemptions to
parents of children
with disability.
The National | In the data base under | Having in place sex | Adopted.
Gender and | clause 2C (2) (c) it is | disaggregated data
Equality important to amend to | would be crucial for
Commission include the gender | gender responsive
variable planning and
programming. For
instance, the needs
for a male disabled
person are different
from the needs of a
female disabled
person
The Kenya | Amend clause 2C (2) | To recognize that | Not adopted.
National (d) by inserting the | the mandate of
Commission on | words ‘in collaboration | monitoring the | The roles of
Human Rights. | with the Kenya | rights of persons the o
National Commission | with disabilities in | Commissions
on Human Rights and | the country is | have already
the National Gender | conducted by | been
and Equality | independent provided for
Commission’ after the | commissions under  the
word ‘Constitution’. (Kenya  National | 12W-
Commission on
Human Rights in
collaboration  with
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JUSTIFICATION

COMMITT
EE
RESOLUTI
ON

National Gender and
Equality
Commission). These
bodies have been
appointed by the
Attorney General to
carry out  this
mandate, in line
with Article 33(2) of
the UN Convention
on the Rights of
Persons: with
Disabilities. It is not
good practice for the
implementer
(County Executive
Committee
member)to also
monitor and
evaluate his/her own
work.

of

Council
Governors.

Amend clause 2B (e) to
read as follows—

(¢) Promote the
integration of persons
with disability in all
learning and training
institutions

Learning occurs in
several types and
levels of institutions,
both formal and
informal. The
provision of the Bill
should broaden the
scope  of these
institutions to read
learning and training
institutions in order
to adequately
capture the needs of
persons with
disabilities.

Not adopted.

Insert paragraph (j) in
clause 2B as follows—

(j) allocate adequate
resources to
programmes
specifically targeting
persons with
disability;

The National
Government should
allocate  financial
and technical
support towards
programmes aimed
at persons with
disabilities

Rework the
Bill for
provision of
resources.

Amend clause 2C (1)
(a) to read as follows—

County
Governments have
already established

Not adopted.

Counties
implement
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STAKEHOL
DER

PROPOSED
AMENDMENT

JUSTIFICATION

COMMITT
EE
RESOLUTI
ON

(a) implement
national policies and
establish county-
specific policies for
the protection and
promotion of the
welfare of persons
with disability;

County legislation
and policies to guide
programmes for
persons with
disabilities. The
clause should enable
County
Governments to
develop and
domesticate policies
and legislation for
persons with
disability.
Furthermore, 2C (6)
provides for the
enactment of
County specific
legislation for the
appointment of a
committee to handle
matters  affecting
persons with
disability in the
County.

national
government
policies.

Amend clause 2 C (1)
(b) to read as follows—
(b) allocate adequate
resources to
complement  existing

The clause implies
that only the County
Governments have
the mandate of
allocating financial

Not adopted.

It is the role
of all levels
of

programmes by the | resources for | government.
national  government | programmes.
for  persons  with | Financial  support
disabilities; should be
complemented and
supplemented by the
County
Governments.
Amend Clause 2 C (2) | The National | Not adopted.

(c) to read as follows—
(c) Liaise with the
Council to maintain a
database of persons
with  disability in
respective counties;

Council of Persons
with Disability is
mandated to register
and maintain a
national database of
persons with
disabilities in the
country. This clause
proposes the
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CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
establishment of a
similar database
which  will  be
duplicating the
existing role of the
NCPWD. The
proposal is to have
the County
Governments gain
access  to the
database established
by the Council.
5 Council of | Amend clause 5 (a) (i) | There is need for | Not adopted.
Governors. to read— adequate
(¢c) two  persons | representations by
nominated by the | county governments
council of county | at the Council.
governors with
knowledge and at least
three years’ experience
on matters relating to
disabilities;
Amend by deleting | Mwongozo  Code | Not adopted.
Clause 5 (b) (1C) and | discourages the
(1D). establishment of the
office of Vice
Chairpersons in
state corporations.
6 Council of | Amend clause 6 (1) | This isto conform to | Not adopted.
Governors Marginal note to read— | Mwongozo and
good practices since
Director General section 3 of the
Principal Act
(1) There shall be a | establishes the
Director- General of | Council has a body
the Council who shall | corporate.
be the chief executive
of the Council.
13- Council of | Amend subclause (3) to | The clause provides | Not adopted.
Right to | Governors. read as follows— only or bank loans
Legal (3) every person with | and has no provision
Capacit disability has equal | for savings facilities
y right to own and |in financial
inherit property, to | institutions. The
control his or her own | proposed
financial affairs and | amendment will
to have equal access | enhance access to
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Committee in
Turkana West

between “Every” and
“person” and inclusion
of the word “adult”.

every adult has the
right to marry a
person  of  the
opposite sex, based
on the free consent
of the parties.

The proposed
amendment will
provide uniformity
with the language

CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
to savings and loan | savings and credit
facilities, mortgages | facilities in  all
and other forms of | financial
financial credit institutions, not just
banks.
14 The In | Amend Clause 14(1) by | Article 45 (2) of | Approved.
business deleting the word “who | Constitution off
Steering is marriageable” | Kenya provides that ;‘;Ilgn it with
e

Constitution.

used in the
Constitution of
Kenya 2010.
The Kenya | Clause 12 (2) —Rightto | To  align  with | Adopted.
National equality and non- | General Comment

Commission on
Human Rights.

discrimination.

The Commission
recommends that
(reasonable
accommodation)
should be deleted.

A new sub-clause
should be included

which states that
‘denial of reasonable
accommodation
amounts to
discrimination on the
basis of disability’.

No. 6 of 2018 on
equality and non-
discrimination,
which at para 25(c)
states that—

“Reasonable
accommodation”
should also not be
confused with
“specific
measures”,
including
“affirmative action
measures”. While
both concepts aim

at achieving de
facto equality,
reasonable

accommodation is a
non-discrimination

duty, whereas
specific measures
imply a preferential
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STAKEHOL
DER

PROPOSED
AMENDMENT

JUSTIFICATION

COMMITT
EE
RESOLUTI
ON

treatment of
persons with
disabilities over
others to address
historic and/or
systematic/systemi
¢ exclusion from
the benefits of
exercising rights. In
other words, it is
inaccurate to list
reasonable

accommodation as
a ‘specific
measure’.

Reasonable
accommodation s
not a  specific
measure (which
depend on
availability of
resources and are to
be progressively
realized), but rather
is a critical element
of non-
discrimination  of
persons with
disabilities and is
therefore
immediately
realizable.

In Clause 18 insert a
new paragraph (h) to
read as below—

(h) ensuring that youth
with disabilities have
access to appropriate
sexual and
reproductive  health
education on an equal
basis with others.

This will align the
Bill  fully  with
Article 29(h) of the
Protocol to the
African Charter on
Human and Peoples’
Rights which Kenya
is in the process of

ratifying.

Not adopted.

The Bill is for
all  persons
with
disabilities.
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Commission proposes a

deletion of Clause 30

(5) and (6) of the and

replacewith the

following proposed

new sub clause :
(5) Persons
disabilities,
including children,
have the right to
retain their fertility
on an equal basis
with others.

with

Bill with Article
23(1)(c) of the
CRPD on respect for
home and the
family. Under this

Atrticle, States
Parties shall take
effective and
appropriate
measures to
eliminate

discrimination
against persons with

CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
In Clause 27 insert a | Provision of a | Adopted for
sub clause under Clause | penalty  enhances | public
27 (3) to provide for the | enforceability (and | service
penalty for employers | it is worth noting | employers.
who fail to submit their | that the general
report on the status of | penalty under clause
employment of persons | 49H is not
with disabilities within | applicable as it only
their establishments. applies to sections of
the Bill that create
offences — which
Clause 27 does not).
In Clause 27 amend | Section 13 of the | Not adopted.
clause 27 (6) (b) of the | Persons with
Bill to include private | Disabilities Act,
sector employers. The | 2003 provides for
amended Clause to read | 5% reservation of
as below— employment in
public and private
“employer” means an | sectors. The Bill
employer in the public | therefore should not
service or private | take away the gains
sector at hand.
Furthermore, the
national values and
the bill of rights
binds all persons and
all organs (this
includes private
bodies)- Articles
10(1), 20
Constitution of
Kenya, 2010.
On Clause 30, the | This is to align the | Adopted.

Create an
offence and
fine.
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CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
disabilities in all
matters relating to
marriage,  family,
parenthood, and
relationships, on an
equal basis with
others, to ensure that
persons with
disabilities,
including children,
retain their fertility
on an equal basis
with others.
On Clause 30 (2), the | To offer redress for | Adopted.
Commission proposes | the current situation
the addition of a clause | where many persons
to the effect that: with disabilities
have medical
‘every person with a | interventions
disability has the | performed against
right to access | their will.
health care based on
his/her free and
informed consent’.
Delete in Clause 31 (1) | Provisions on | Not adopted.
(a) the words | ‘prevention of
‘prevention of | disability’ are better
occurrence’ suited in a health

the
with
law.

law, not in
‘Persons
Disabilities’
The purpose of
Persons with
Disabilities Act is to
address issues
relating to those who
already have
disabilities.
Prevention is a good
cause — but is
nevertheless
misplaced in the law
that addresses issues
related to those
people who already
have disabilities.
Issues of prevention
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under this clause.

CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
lean on the medical
model of disability
which sees disability
(only) as something
that is situated in the
person, as opposed
to also addressing
the barriers that exist
in  society that
exclude people with
disabilities from full
participation.
In Clause 31E 3 (c) | The term | Not adopted.
delete the word | ‘reasonable’ seems
‘reasonable’ placed | to  qualify  the
immediately before the | progressive
word ‘access’. provision/obligation
to make amenities
accessible.
The Commission | Private Not adopted.
recommends that a new | individuals/organiza | Already
paragraph be | tions should be able | provided for.
introduced under | to lodge a complaint
Clause 31E  (6)|and trigger the|It can be
providing that the | adjustment orders | Provided for
Council can be moved | mechanism as long administrativ
(through complaints or | as the Council is the ely.
petitions) by  any | body mandated to
organization or person | move the procedure
to commence the | forward as opposed
process of issuing an | to waiting for the
adjustment order. | Council to solely
While the Council is the | commence the
primary actor, it can be | process.
assisted in
identification of
nonaccessible buildings
by affected persons or
organizations.
The  County | Amend section 11 to | Youth with | Not adopted.
Assemblies provide a new sub | Disabilities are a|lt is not
Forum clause (k) to provide— | marginalised group | necessary.
facing double
(k) take appropriate | discrimination and
measures to prevent the | its  important to
discrimination of Youth | recognises them
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RESOLUTI
ON

and Children with
disabilities;

26-
Right to
Educati
on.

Council of
Governors.

Amend paragraph 7 (c)
(vi) to read as follows—
(7) (c) The Council in
consultation with the
National and respective
county government
shall ensure that—

(vi) Introduction of
Kenya Sign language
interpretation course in
all learning and training
institutions.

The  Competency
Based Curriculum
provides for the
inclusion of Kenya
Sign Language as a
means of instruction
in all schools and
training institutions
for learners and
trainees with special
needs.

Not adopted.

27

Prof. Michael
M. Ndurumo

27(2)(a). Delete at least
and have the clause read
“five per cent of direct
employment

opportunities and
placement of persons
with  disabilities to
secure and progress in
employment at each
level of an institution.”

27(4) Amend and add
(i) after (h) to read
“assigning, retiring,
or using selective
discrimination in
retiring an employee
with disabilities on the
basis of inadequacies
in an organization or
institution  whether
financial,
administrative, or re-
organization.”

27(5) Amend after
retirement to read
“shall be five years
above the mandatory
retirement age in the
employee’s sector.”

Add before clause 6

Not adopted.
Already
provided for
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JUSTIFICATION
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EE
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27(5)(b)  “Academic
staff of the rank of
associate professor and
above and researchers
of similar rank and
registered by  the
National Council for
Persons with
Disabilities shall be
considered persons
possessing special and
rare skills and shall be
eligible for
employment on
contract after
retirement.”

The National
Gender and
Equality
Commission

The Commission
proposes to amend
clause 276a by inserting
a new sub clause iii as
follows—

iii) Providing
appropriate support
services to employees
who have disabilities

and need them to
deliver results
competitively with

other employees.

Insert a new clause 27A
—Downsizing as
follows—

27A- in the event of an
employer undertaking a
downsizing  exercise,
they shall consider the
vulnerability of
employees with
disability and only take
such a step if there are
no alternative
considerations.

Not adopted.
Already
provided for.
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“and shall be signed
by a designated and
gazetted County
Medical Officer”

CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
28 Prof. Michael | 28(1) Amend to read: Not adopted.
M. Ndurumo “A person with Already
disability shall not be provided for
dismissed or suffer
reduction or rendered
redundant in rank or
be denied extension of
retirement age or
contract  on the
grounds of disability or
after acquiring any
disability or owing to
administrative,
institutional, or
financial status of the
employer or any
consequences thereof”
30 The National | Sub Clause( 1) to be | This will ensure | Not
Gender and | amended to insert | alignment with | approved.
Equality before the word “health | Article 43. already
Commission “the following ‘’the
highest attainable
standard of”
Amend sub-clause (2) | There is need to | Not adopted.
by adding a new sub- | include a provision
clause ¢ as follows-; on Universal Health
(c) a comprehensive | Insurance as a right.
health insurance
cover
We propose to amend | Such a provision | Adopted.
sub clause 3 by | will speed up the . .
inserting after the word | issuance of | This will
“Facility “the | disability strengthen
following— registration  cards | devolution
because there will |and  bring

no longer be a need
to have cards signed
by the Director of
Medical Services in
Nairobi

services close
to the people.

We propose to amend
section 30 by inserting a
new sub clause (6) as
follows—

This will help in
early detection and
prevention of some
preventable or
curable disabilities.

Not adopted
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(6) County
Governments shall
ensure that the
established health care
services in the
community give
priority to issues of

disability’

We propose a new
clause as follows—

4A- All health
facilities shall
endeavour to emboss
in braille all the drugs
prescription for
persons who are print
disabled.

Not adopted.

It can be
provided for
under

regulations.

31C

The National
Gender and
Equality
Commission.

Amend to provide that
both public and private
learning institutions to
ensure that children
with disabilities have
equal access with other
children to participation
in play, recreation,
leisure and sporting
activities, including all
activities in the school
system.

Not adopted.
Already
covered.

31D

The National
Gender and
Equality
Commission.

Amend sub clause 7(f)
by substituting the
following words” Zebra
crossings” with as
“pedestrian  crossing
“as follows—

9] pedestrian
infrastructure
including pedestrian
crossings, sidewalks
and walkways

Sidewalks are
described as a walk
on the side of
something, whereas
walkways are
specifically made
for pedestrian
traffic.  Sidewalks
are not originally
designed for
continuous traffic.
Sidewalks are made
for occasional
traffic;  walkways

Not adopted.
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are designed for
perpetual traffic.
31F Westminster Require that | This will ensure that | Not adopted.
Foundation for | specifications be made | all types of
Democracy, for each disability as | disabilities are |I's ~an
Disabled may be appropriate | effectively provided | @dministrativ
Persons under section 31 (F) (2) | for. In its current | ©action.
Organizations | (a) form, it may exclude
and Civil some  disabilities
Society with the silence
Organizations posing a legal
and vulnerability.
Consortium of
Disabled
Persons
Organizations
of Kenya.
31G The National | Amend the clause by | This will ensure that | Adopted.
Gender and | inserting a new sub | persons with . .
Equality clause (3) as follows— | disabilities are | Align  with
Commission. (3) All registration | issued with cards | the clause on
cards shall be issued | without signing  of
within 30 days after | unreasonable delay | certificate of
medical assessment by | and that they do not | disability
the respective offices | incur costs
of the Council in the | travelling to Nairobi
County. to collect the cards.
The In | Amend Clause | The Constitution of | Not
business 31G(1)(a) by inserting | Kenya provides for | approved.
Steering the word “every” | protection of every
Committee in | before person and | person with
Turkana West. | inserting the words “in | disability in Article
Kenya” between | 54.
“disability” and “to” | Kenya is a party to
and inclusion  of | The Convention on
including but not | the  Rights of
limited to Kenyans, | Persons with
Refugees, stateless | disability and
persons and | Optional  Protocol
foreigners at the of the | which it ratified in
sentence. 2008. Article 5
provides for equality
and non-
discrimination  of
persons with
disability.
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Commission.

50- Right to public
Participation

(1) All conveners of
public  participation
forums shall support
and facilitate Persons
with various
categories of
disabilities and age to
access the location and
documents and
information in
accessible format.

(2) This shall include
but shall not be limited
to sign language
interpretation services
and braille copies and
accessible venues in
all public
participation.

(3) The Conveners
shall also ensure that
there is an integrated
feedback mechanism
and tracking of public
views given during
public participation.

CLAUS | STAKEHOL | PROPOSED JUSTIFICATION | COMMITT
E DER AMENDMENT EE
RESOLUTI
ON
This  amendment
seeks to include
registration of all
persons with
disability in Kenya
including Kenyans,
refugees,  asylum
seekers, stateless
persons, foreigners
etc.
NEW CLAUSES
Propose | The National | Include a new clause as Adopted.
d clause | Gender and | follows—
50 Equality Include a

clause on
public

participation

The Senate Standing Committee on Labour and Social Welfare| 2021

41



13. The National Gender and Equality Commission made the following proposals too—

(g) the penalties in the Bill should be aligned to other Acts of Parliament;

(h) the Commission proposes the enactment of the Persons with Disabilities
Education Act to provide a comprehensive legislative framework that will
incorporate all the proposed provisions. There is draft Persons with Disabilities
Education Bill developed by NGEC and its stakeholders for consideration;

(i) there is need for a policy or legislation specific to the welfare and protection of
persons with disabilities who are marginalized or from minority group and who
need access to justice, education, economic wellbeing, physical security and
health, including reproductive health issues;

(j) there is need for programs that take care of special needs of persons with
disabilities in hardship areas;

(k) all employment and labour laws need to be amended to entrench the provisions
in clause 27;

(I) the Commission proposes that the National and County government develop
Inclusiveness and Accessibility Index to benchmark and evaluate readiness of
various stakeholders for making the workplace accessible for Persons with
Disabilities;

14.  The Kenya National Commission on Human Rights noted that—
(c) there is need to harmonise the penalties in the Bill with other laws;
(d) there is need to clarify the kind of data to be collected by the National and county

governments.

15. The County Assemblies Forum noted that there is need—

(c) to clarify on the required timeline for County Governments to enact the specific
legislation after this bill is passed. This will ensure a time-specific implementation
at the County Governments;

(d) to define the term “cruel treatment”;

16. Disability and human rights organizations, and individuals with interest in disability
matters noted the need for—

(n) reduction of bureaucracy in accessing services for PWDs:

(o) ease of acquiring tax exemption certificates by ensuring that registration by the
National Council for Persons with Disabilities (NCPWD) should automatically
qualify one to get a tax exemption certificate from the Kenya Revenue Authority
(KRA);
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(p) decentralization of registration of PWDs should be implemented, to reduce the
burden experienced by PWDs currently;

(q) accessibility audits and Adjustment orders should be done by an entity with
technical expertise and resources, such as National Construction Authority, in
collaboration with NCPWD;

(r) to ensure that realization of the 5% employment of PWDs in public service, the
Public Service Ministry and county service boards should keep data on the
number of persons with disabilities employed, and their positions;

(s) a larger quota to be set aside for employment of persons with disabilities
NCPWD;

(t) the tax incentives for employers who meet the 5% threshold of employment of
persons with disabilities to be clear in the Bill, and should be adequate incentivize
organizations to ensure that more PWDs get employment opportunities;

(u) the government to set aside funds for DPOs to support their advocacy efforts and
enhance their participation in public participation processes;

(v) clear provisions on support to care givers;

(w) penalties for individuals who give false information to enjoy benefits of PWDs to
be stiffer than stipulated in the Bill;

(x) provisions on how the Senate will hold the county governments accountable in
implementation of the Bill;

(y) feedback/complaints mechanism to be integrated in service delivery, particularly
by NCPWD; and

(z) a Marshall plan for implementation of the Bill.

17. Steve Muema noted that vetting of Applicants nearly takes 1 year after submission to the
Council minding the forms from counties to the Director of Medical Services takes a year
for approval,making 2 years for the PLWDs lose in the tax exemption procedure,making
the applicants suffer even after several visits to the council. He requested the Committee to
set the timelines for the applicants,ie once the council verifies your status they can award
the exemption status unlike where they have to set a council for determination.

18. David Lunalo (Deaf), Deputy Head teacher Mwikhomo special school for the Deaf,
Kakamega noted that the Bill should provide for payment of disabled early childhood
education teachers and provide school feeding programmes for special needs children.

19. Leah Wambetela requested the Committee to consider extending exemptions to parents and
caregivers of those who care for those with disabilities that have rendered them totally
dependent.

20. Fred Kolele requested the Committee to consider subsidizing motorized wheelchairs,
prosthetic limbs, hearing aids, urethral catheters, urine bags, etc for registered PWD.

21. Peter Ntonjira Nahason requested the Committee to consider factoring in a retirement

package for people with disabilities.
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22. Juliana Auma, a mother to a special needs young adult who was born with Spina Bifida and
Hydrocephalus requested the Senate to—

(c) consider making sure that persons with Spina Bifida and or Hydrocephalus have
access to free continence materials such as intermittent catheters, bowel wash out
kits, ky jelly and oxybutinin a drug that we use to expand the bladder muscles to
enable the bladder to hold more urine; and

(d) facilitate enrollment of all persons with Spina Bifida from low income households
across Kenya in the Inua Jamii cash transfer program.

23. Shem Nyagemi Bitoyo submitted as follows—

(e) that there is need to nsure that there is equal employment opportunity either in
government or private sector;

(f) on matters education plwd or students Iwd should be exempted from school fees be
either lower or upper level of education;

(g) PLWDs should be treated free of charge in government hospitals and the
government cater for the NHIF also their family should enjoy the same; and

(h) private or government sector eg school should ensure that it has a disability office
department to tackle matters related to disability.

24. The Ministry of Labour and Social Protection noted that—

(i) the Persons with Disabilities (Amendment) Bill (Senate Bill No. 29 of 2020) is a
Private Member's Bill that has glaring conceptual & constitutional shortcomings
and is of great concern to the Ministry, where the National Council for Persons
with Disabilities is domiciled;

(j) in Clause 4 of the Persons with Disabilities (Amendment) Bill, 2020, the proposal
to impose obligation to the Counties in the new section 2C in Part 1 A of the Bill
offends the Constitution of Kenya , 2010 and other applicable laws, in that the
National Council for Persons with Disabilities is an entity within the National
Government;

(k) many County Governments have developed their legislations on how best to
deliver services to persons with disabilities within the respective Counties. Nairobi
City County, Meru County, Machakos County, Nakuru County and Kisii County
already have enacted new legislations dealing with matters of persons with
disabilities to address rights and privileges that cut across the counties;

(I) the existing law, to wit, the Persons with Disabilities Act, 2003, is the wrong vehicle
to compel counties to do matters pertaining to the persons with disabilities when
counties have their own separate county laws on the same. The new Section 2C in
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Clause 4 of the Bill ought to be deleted in entirety since it imposes

additional financial burden on the National Government;

(m)Clause 5 of the Bill is addressed in the Government Sponsored Bill that creates a

lean council of nine (9) Council members including a nominee from the Council
of Governors. Clause 5 of the Senate Bill does not address the nature of the bloated
membership of the Council in the current Act, which is a huge financial burden to
the exchequer and contrary to Mwongozo Code of Governance for State

Corporations;

(n) Section 4B in Clause 6 of the Bill, contradicts the norms in the appointment of

chairperson and members in state corporations under the State Corporations Act (C
ap .446) of the laws of Kenya, in requiring in the event of a vacancy in the position
of the chairperson and members of the Council, the Public Service Commission to
declare and invite applications after notification. Section 4B in Clause 6 of the Bill

ought to be expunged.

(o) Clauses 9 & 14 of the Bill are adequately provided for in the proposed Government

sponsored Bill; and

(p) Clause 15 of the Bill is comprehensively addressed in the proposed Government

Sponsored Bill on the advice of the National Treasury & Planning & the Office of
the Attorney- General & Department of Justice, as directed by the Cabinet, in
respect of tax incentives, statutory taxes and other reliefs to persons with
disabilities. The new Part 1 V in Clause 15 of the Bill is contrary to the advice given
by the National Treasury & Planning and as directed by the Cabinet.

LIST OF STAKE HOLDERS

. Council of Governors.

. Ministry of Labour and Social Protection.

. National Gender and Equality Commission.

. National Council for Persons with Disability.
Westminster Foundation for Democracy.

Shem Nyagemi Bitoyo.
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7. David Lunalo.

8. Seth Were.

9. Emmanuel Munyasia .

10. Peter Ntonjira Nahason.

11. Leah Wambetele.

12. Steve Muema.

13. Juliana Auma.

14. Refugee Consortium of Kenya.

15. The In business Steering Committee in Turkana West.
16. Fred Kolele.

17. Disability and Human Rights Organizations, and Individuals with Interest in

Disability Matters.
18. The County Assemblies Forum.
19. The Kenya National Commission on Human Rights.
20. Disabled Persons Organizations and Civil Society Organizations.
21. Consortium of Disabled Persons Organizations of Kenya.
22. Humanity and Inclusion.
23. Norwegian Refugee Council.

24. United Nations High Commissioner for Refugees, the UN Refugee Agency.
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Annex 3: Minutes

MINUTES OF THE 53R (ZOOM ONLINE) MEETING OF THE
STANDING COMMITTEE ON LABOUR & SOCIAL WELFARE HELD ON
TUESDAY, 7TH SEPTEMBER, 2021, AT 9.30 AM.

MEMBERS PRESENT

1. Sen. (Dr.) Milgo Alice Chepkorir - Member (Chairing)
2. Sen. Masitsa Naomi Shiyonga - Member

3. Sen. Madzayo Stewart Mwachiru - Member

4. Sen. Makori Beatrice Kwamboka - Member

5. Sen. Kihika Susan Wakarura - Member

ABSENT WITH APOLOGIES

1. Sen. Sakaja Johnson Arthur, CBS - Chairperson

2. Sen. Mwaruma Johnnes - Vice Chairperson
3. Sen. Mwangi Paul Githiomi - Member
4. Sen. (Dr.) Mwaura Isaac, CBS - Member

SENATE SECRETARIAT

1. Ms. Mwanate Shaban - Clerk Assistant

2. Ms. Marale Sande - Senior Research Officer
3. Mr. Jeremy Chabari - Legal Counsel

4. Mr. Kevin Kibet - Hansard Officer/ CA

5. Ms. Fatuma Abdi - Audio Officer

6. Mr. Ruben Kimosop - Senior Serjeant-at-Arms
7. Mr. Frank Mutulu - Media Relations Officer

MINUTE SEN/SCLSW/230/2021: PRELIMINARIES

The Ag. Chairperson called the meeting to order at 9.35 a.m. followed
by a word of prayer.

MINUTE SEN/SCLSW/231/2021: ADOPTION OF THE AGENDA

The agenda of the Meeting was adopted after being proposed by Sen.
Makori Beatrice Kwamboka, MP and seconded by Sen. Naomi Masitsa
Shiyonga, MP as follows —
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AGENDA

sall <l = o

3.

Preliminaries (Prayers);

Adoption of the Agenda;

Confirmation of Minutes 52 & 51;

Adoption of Committee Stage Amendments of the Persons with
Disabilities (Amendment) Bill, 2020;

Any Other Business & Adjournment.

MINUTE SEN/SCLSW/232/2021: CONFIRMATION OF MINUTES 51
AND 52

1.

The Minutes of the 52" meeting held on Wednesday, 1% September, 2021, at 10.00
a.m. were confirmed as a true record of the proceedings of the Committee having
been proposed by Sen. Makori Beatrice Kwamboka, MP and seconded by Sen.
Naomi Shiyonga, MP; and

The Minutes of the 51% meeting held on Wednesday, 25th August, 2021, at 10.00
a.m. were confirmed as a true record of the proceedings of the Committee having
been proposed by Sen. (Dr.) Alice Milgo, MP and seconded by Sen. Naomi
Shiyonga, MP.

MINUTE SEN/SCLSW/233/2021: ADOPTION OF COMMITTEE
STAGE AMENDMENTS OF THE PERSONS WITH DISABILITIES
(AMENDMENT) BILL, 2020

The Legal Counsel presented the Committee Stage Amendments of the
Persons with Disabilities (Amendment Bill, 2020) that arose from the
Committee Recommendations on the Bill as follows —

CLAUSE 4

THAT clause 4 of the Bill be amended—

(c) in the proposed new section 2B by inserting the following new
paragraphs immediately after paragraph (i)—

(n) allocate  adequate resources to programmes
specifically targeting persons with disabilities;

(o) allocate adequate resources for training on persons
with disabilities;

(p) ensure equity in the distribution of resources to all
categories of disabilities; and

(q) promote affirmative action to ensure that learners with
disabilities are enrolled in all levels of learning
institutions.
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(d)in the proposed new section 2C(2)(c) by inserting the following
new subparagraph immediately after subparagraph (i)}—

(ia) the gender of the person;

CLAUSE 14

THAT clause 14 of the Bill be amended—
(b)in the proposed new section 12—

(iii)by deleting the words “reasonable accommodation
and” appearing immediately after the words
“Special measures including” in subsection (2);

(ivyby inserting the following new subclause
immediately after subclause (2)—

(3) Denial of reasonable accommodation on the basis of disability
shall amount to discrimination.

(e) in the proposed new section 14 by deleting subsection (1)
and substituting therefor the following new subsection—

(1) Every adult person with disability has the right to marry a
person of the opposite sex and form a family based on free
consent.

() in the proposed new section 30 by inserting the following
new subsection immediately after subsection (3)—

(3A) A medical assessment report issued under subsection (3)
shall be signed by the designated County Medical Officer.

(g) in the proposed new section 31G by inserting the following
new subsection immediately after subsection (2)—

(8) The Council shall, through the respective county offices, issue
disability identification cards to persons with disabilities within
thirty days of the carrying out of medical assessment under
subsection 30.

CLAUSE 21

THAT the Bill be amended in clause 21 by inserting the following
new section immediately after the proposed new section 491 —

Public 49J. The National and county governments shall
participation. put in place such measures to facilitate the
participation of persons with disability in cultural,
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social and economic life and in public affairs, in
particular those affecting them through—

(c) targeted public participation; and
(d) offering information in accessible form.

The Committee unanimously adopted the amendments.

MINUTE SEN/SCLSW/235/2021: ANY OTHER BUSINESS AND
ADJOURNMENT

1. The Committee acknowledged a complaint letter from Mr. Mwavyoni Sibabu, a
former employee of Postal Corporation of Kenya and resolved to deliberate further
in the next meeting.

2. There being no other business, the meeting was adjourned at 10.25 a.m.

DATE: Gwescunssisnniaiieis
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MINUTES OF THE 31ST MEETING OF THE STANDING COMMITTEE
ON LABOUR & SOCIAL WELFARE HELD ON SATURDAY, 19TH JUNE,
2021, AT 1.00 PM IN THE MEDUSA 2 CONFERENCE ROOM,
ENGLISHPOINT MARINA, MOMBASA COUNTY

MEMBERS PRESENT

1. Sen. Sakaja Johnson Arthur, CBS - Chairperson
2. Sen. Mwaruma Johnnes - Vice Chairperson
3. Sen. Madzayo Stewart Mwachiru - Member
4. Sen. Mwangi Paul Githiomi - Member
5. Sen. (Dr.) Milgo Alice Chepkorir - Member
ABSENT WITH APOLOGIES
1. Sen. Kihika Susan Wakarura - Member
2. Sen. Makori Beatrice Kwamboka - Member
3. Sen. Masitsa Naomi Shiyonga - Member
4. Sen. (Dr.) Mwaura Isaac, CBS - Member
SENATE SECRETARIAT
1. Ms. Mwanate Shaban - Clerk Assistant
2. Mr. Jeremy Chabari - Legal Counsel
3. Mr. Reuben Kimosop -SAA
4. Mr. Frank Mutulu - Media Relations Officer
5. Mr. Ringera Humphrey - Research Officer
6. Ms. Alice Nanyama - Secretary
7. Ms. Fatuma Abdi - Audio Officer
8. Ms. Rita Chidi - Office Assistant

MINUTE SEN/SCLSW/128/2021: PRELIMINARIES
The Chairperson called the meeting to order at 1.00 pm followed by a
word of prayer.

MINUTE SEN/SCLSW/129/2021: ADOPTION OF THE AGENDA
The agenda of the Meeting was adopted after being proposed by Sen.
Madzayo and seconded by Sen. Githiomi as follows —

AGENDA

1. Preliminaries (Prayers);

2. Adoption of the Agenda;

3. Consideration and Adoption of the Report of the County Hall of Fame Bill,

2021;
4. Consideration and Adoption of the Report on the Persons with Disabilities
(Amendment) 2020, Bill; and
. Any Other Business & Adjournment.

h
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MINUTE SEN/SCLSW/130/2021: CONSIDERATION AND
ADOPTION OF THE REPORT OF THE COUNTY HALL OF FAME BILL,

2021;

The Committee considered the report on the County hall of Fame Bill,
2021 and adopted it after it was confirmed by Sen. Stewart Madzayo,
MP. and seconded by Sen. (Dr.) Alice Milgo, MP.

MINUTE SEN/SCLSW/131/2021: CONSIDERATION AND
ADOPTION OF THE REPORT ON THE PERSONS WITH DISABILITIES

(AMENDMENT) 2020, BILL;

The Committee considered the report on the Persons with Disabilities
(Amendment) Bill, 2020 and adopted it after it was confirmed by Sen.
Mwaruma Johnes, MP. and seconded by Sen. Paul M. Githiomi, MP.

MINUTE SEN/SCLSW/132/2021: ANY OTHER BUSINESS AND
ADJOURNMENT

There being no other business, the meeting was adjourned at 1.45 pm.

SIGNATURE:  eeeeeeeeeeooeeeeeesesssnesanes T
(CHAIRPERSON: SEN. JOHNSON SAKAJA, CBS)
DATE: Wednesday, 14th July, 2021
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MINUTES OF THE 27T MEETING OF THE STANDING COMMITTEE
ON LABOUR & SOCIAL WELFARE HELD ON FRIDAY, 18TH JUNE,
2021, AT 11.00 AM IN THE MEDUSA 2 CONFERENCE ROOM,
ENGLISHPOINT MARINA, MOMBASA COUNTY.

MEMBERS PRESENT

1. Sen. Sakaja Johnson Arthur, CBS - Chairperson
2. Sen. Mwaruma Johnnes - Vice Chairperson
3. Sen. Madzayo Stewart Mwachiru - Member

4. Sen. Mwangi Paul Githiomi - Member

5. Sen. (Dr.) Milgo Alice Chepkorir - Member
ABSENT WITH APOLOGIES

1. Sen. Kihika Susan Wakarura - Member

2. Sen. Makori Beatrice Kwamboka - Member

3. Sen. Masitsa Naomi Shiyonga - Member

4. Sen. (Dr.) Mwaura Isaac, CBS - Member
SENATE SECRETARIAT

1. Ms. Mwanate Shaban - Clerk Assistant

2. Mr. Jeremy Chabari - Legal Counsel

3. Mr. Reuben Kimosop - SAA

4. Mr. Frank Mutulu - Media Relations Officer

5. Mr. Ringera Humphrey - Research Officer

6. Ms. Alice Nanyama - Secretary

7. Ms. Fatuma Abdi - Audio Officer

8. Ms. Rita Chidi - Office Assistant

MINUTE SEN/SCLSW/110/2021: PRELIMINARIES
The Chairperson called the meeting to order at 11.00 am followed by a
word of prayer.

MINUTE SEN/SCLSW/111/2021: ADOPTION OF THE AGENDA
The agenda of the Meeting was adopted after being proposed by Sen.
Githiomi and seconded by Sen. (Dr.) Milgo as follows —

AGENDA
1. Preliminaries (Prayers);
2. Adoption of the Agenda;
3. Consideration of Public Hearing Submissions of the Persons with Disabilities
(Amendment), 2020; and
4. Any Other Business & Adjournment.
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MINUTE SEN/SCLSW/112/2021:

CONSIDERATION OF PUBLIC

HEARING SUBMISSIONS OF

THE PERSONS WITH
DISABILITIES
(AMENDMENT), 2020
CLAUSE | STAKEHOL | PROPOSED JUSTIFICATION COMMITTEE
DER AMENDMENT RESOLUTION
Long title | Council  of | Amend to read— The intendment of this | Not adopted.
Governors AN ACT of | Bill should also be to .
Parliament to amend | give effect to Article 54 | It is already
the Persons with | of the Constitution. The | covered — under
Disabilities Act; to | principal Act has not | the Bill. r.
give effect to Article | been reviewed after the |
54 of the | Constitution 2010.
Constitution; to
provide for the
functions of the
national government
and the county
governments; and for
connected purposes.
2 Prof. Michael | Include the definition of Not adopted.
M. Ndurumo | “sector” to mean an
organization, institution, or
body directly or indirectly
receiving public funds.
The National | Include a schedule on the Not adopted.
Gender and | “assistive  devices  and
Equality services” in the Bill.
Commission | Substitute the word “special Not adopted.
measures with “ affirmative
measures” The special
measures in the
Bill are
affirmative  in
nature.
Insert the definition of the | The term has been | Not adopted.
term “older member of | referenced toinclause 19 | The term s

T

society” to mean a person
who has attained the age of
sixty years.

but not interpreted.

already defined
in Constitution

Insert the definition of the
term “marginalised group” to
mean a group of people who,
because of laws or practices
before, on, or after the
effective date, were or are

There is a need to
interpret this term and
also make provision in
the Bill due to the
multiple vulnerabilities
faced by this group.

Not adopted.
The terms is
already defined
in the
Constitution.
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CLAUSE | STAKEHOL | PROPOSED JUSTIFICATION COMMITTEE
DER AMENDMENT RESOLUTION
disadvantaged by
discrimination on one or
more of the grounds in
Article 27(4);
The In | Amend the definition of a | The Constitution of | Not adopted.
business “person with disability” to | Kenya 2010 provides for .
Steering | include  ‘amy  Kenmyam, | potection  of  every T er'f;‘ lare
Committee in | refugee, asylum seeker, | ...~ .. disability-in SpeRile. WS
Turkana West | stateless person or [P that deal with
foreigner and removal of the | ATticle 34. ;gfugees in
Wt person, Kenya is a party to The e
Convention on the Rights
of Persons with disability
and Optional Protocol
which it ratified in 2008.
Article 5 provides for
equality and  non-
discrimination of persons
with disability.
This amendment seeks to
include registration of all
persons with disability in
Kenya including
Kenyans, refugees,
asylum seekers, stateless
persons and foreigners.
The Kenya | The definition of | The definition needs to | Not adopted.
National Organizations of Persons | be aligned to the General .
Commission | with Disabilities under Bill | Comment No 7 (2018) of | Provided  for
on  Human | be amended and expanded to | the ~ United  Nations | adequately
Rights. read as follows— Committee on the Rights | under the Bill.
of Persons with
“Organizations  of | Disabilities on  the
persons with | participation of persons
disabilities” means | with disabilities,
associations or | including children with
societies that are led, | disabilities, through their
directed and | representative
governed by persons | organizations, in the
with disabilities and | implementation and
in which a clear | monitoring of  the
majority  of  the | Convention.
membership is
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CLAUSE

STAKEHOL
DER

PROPOSED
AMENDMENT

JUSTIFICATION

COMMITTEE
RESOLUTION

recruited from among
persons with
disabilities

themselves with the
collective aim of
acting,  promoting,
pursuing, or
defending rights of
persons with
disabilities.

Council of
Governors

Replace the definition of
“inclusive education”
the following definition—

with

“inclusive education
and training”
includes  educating
students and learners
with disabilities in
chronologically age-
appropriate  general
and inclusive
education classes and
training courses in the
learning institutions
or least restrictive
environments and in
regular  classrooms
and ensure that they
receive  specialized
instruction delineated
by their
individualized
education and
training  programs
within the context of
the core curriculum
and general class
activities regardless
of types or severity of
disabilities, to the
maximum extent
possible;

The Competency Based
Curriculum provides for
the provision of inclusive
education and training
programmes for learners
and trainees with
disability, beyond pre-
primary, primary and
secondary levels. This,
therefore, implies that
trainees in higher levels
of education and training
should be considered
when deliberating on
inclusivity in education.

Not adopted.

Already catered/
for. Education
covers all levels
of training
institutions

Prof. Michael
M. Ndurumo

Under clause 2B on the
obligations of the National
government
following paragraphs after

()—

insert the

registered
with

(p) Provide
professionals

Rework on
provision of
resources to
cater for training
and research for
PWDs and
ensure that they
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CLAUSE

STAKEHOL
DER

PROPOSED
AMENDMENT

JUSTIFICATION

COMMITTEE
RESOLUTION

(q) Allocate

()

(s)

disabilities and their
training and research
organizations  with
grants to undertake
research,  training,
mentorship, printing
of resource materials,
and other projects
that promote
education, training,
and  welfare of
persons with
disabilities.

grants to
specialized training
and research non-
governmental

organizations and
institutions focusing
on persons with
disabilities.

Ensure equity in the

distribution of
resources to  all
categories of
disability.

Entrench affirmative
action to ensure
students with
disabilities are

enrolled in learning
institutions at all
educational levels.

Register and ensure
learners with special

educational needs
and those with
disabilities are

provided with the
National Council for
Persons with
Disabilities Card.

(u) Provide income taxes

exemptions to parents
of children with
disability.

are provided
equitably.
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CLAUSE

STAKEHOL
DER

PROPOSED
AMENDMENT

JUSTIFICATION

COMMITTEE
RESOLUTION

The National
Gender and
Equality
Commission

In the data base under clause
2C (2) (c) it is important to
amend to include the gender
variable

Having in place sex
disaggregated data would
be crucial for gender
responsive planning and
programming. For
instance, the needs for a
male disabled person are
different from the needs
of a female disabled
person

Adopted.

The Kenya
National
Commission
on Human
Rights.

Amend clause 2C (2) (d) by
inserting the words ‘in
collaboration with the Kenya
National Commission on
Human Rights and the
National Gender and
Equality Commission’ after
the word ‘Constitution’.

To recognize that the
mandate of monitoring
the rights of persons with
disabilities in the country
is conducted by
independent
commissions (Kenya
National Commission on
Human Rights in
collaboration with
National Gender and
Equality Commission).
These bodies have been
appointed by the
Attorney General to carry
out this mandate, in line
with Article 33(2) of the
UN Convention on the
Rights of Persons with
Disabilities. It is not good
practice for the
implementer  (County
Executive =~ Committee
member) to also monitor
and evaluate his/her own
work.

Not adopted.

The roles of ’[hcl :
Commissions
have already
been provided
for under the
law.

Council of

Governors.

Amend clause 2B (e) to read
as follows—
(¢) Promote the
integration of persons
with disability in all
learning and training
institutions

Learning  occurs in
several types and levels
of institutions, both
formal and informal. The
provision of the Bill
should broaden the scope
of these institutions to
read learning and training
institutions in order to
adequately capture the
needs of persons with
disabilities.

Not adopted.
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CLAUSE | STAKEHOL | PROPOSED JUSTIFICATION COMMITTEE
DER AMENDMENT RESOLUTION
Insert paragraph (j) in clause | The National | Rework the Bill
2B as follows— Government should | for provision of
(j) allocate adequate | allocate financial and | resources.
resources to | technical support
programmes towards programmes
specifically targeting | aimed at persons with
persons with | disabilities
disability;
Amend clause 2C (1) (a) to | County = Governments | Not adopted.
read as follows— have already established )
(a) implement | County legislation and pountles
national policies and | policies ~ to  guide | Implement
establish  county- | programmes for persons | national
specific policies for | with ~disabilities. The | government
the protection and |clause should enable | Policies.
promotion of the | County Governments to
welfare of persons | develop and domesticate
with disability; policies and legislation
for persons with
disability. Furthermore,
2C (6) provides for the
enactment of County
specific legislation for
the appointment of a
committee to handle
matters affecting persons
with disability in the
County.
Amend clause 2 C (1) (b) to | The clause implies that | Not adopted.

read as follows—
(b) allocate adequate
resources to
complement existing
programmes by the
national government
for persons with
disabilities;

only the County
Governments have the
mandate of allocating
financial resources for
programmes. Financial
support  should  be
complemented and
supplemented by the
County Governments.

It is the role of
all levels of
government.

Amend Clause 2 C (2) (¢) to
read as follows—
(c) Liaise with the
Council to maintain a
database of persons
with disability in
respective counties;

The National Council of
Persons with Disability is
mandated to register and
maintain a  national
database of persons with

disabilities in the
country. This clause
proposes the

establishment of a similar
database which will be
duplicating the existing

Not adopted.
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CLAUSE

STAKEHOL
DER

PROPOSED
AMENDMENT

JUSTIFICATION

COMMITTEE
RESOLUTION

role of the NCPWD. The
proposal is to have the
County  Governments
gain access to the
database established by
the Council.

Council of
Governors.

Amend clause 5 (a) (i) to

read—
(c) two persons
nominated by the
council of county
governors with
knowledge and at
least three years’
experience on matters
relating to
disabilities;

There is need for
adequate representations
by county governments
at the Council.

Not adopted.

Amend by deleting Clause 5
(b) (1C) and (1D).

Mwongozo Code
discourages the
establishment of the
office of Vice
Chairpersons in state
corporations.

Not adopted.

Council of
Governors

Amend clause 6 (1) Marginal
note to read—

Director General

(1) There shall be a
Director- General of
the Council who shall
be the chief executive
of the Council.

This is to conform to
Mwongozo and good
practices since section 3
of the Principal Act
establishes the Council
has a body corporate.

Not adopted.

13- Right
to Legal
Capacity

Council of
Governors.

Amend sub-clause (3) to read

as follows—
(3) every person with
disability has equal
right to own and
inherit property, to
control his or her own
financial affairs and
to have equal access
to savings and loan
facilities, mortgages
and other forms of
financial credit

The clause provides only
or bank loans and has no
provision for savings
facilities in financial
institutions. The
proposed  amendment
will enhance access to
savings and  credit
facilities in all financial
institutions, not  just
banks.

Not adopted.
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DER AMENDMENT RESOLUTION
14 The In | Amend Clause 14(1) by | Article 45 (2) of | Approved.
business deleting the word “who is | Constitution of Kenya .
Steering marriageable” between | provides that every adult | Align it with the
Committee in | “Every” and “person” and | has the right to marry a | Constitution.
Turkana West | inclusion of the word | person of the opposite
“adult”. sex, based on the free
consent of the parties.
The proposed
amendment will provide
uniformity  with  the
language used in the
Constitution of Kenya
2010.
The Kenya | Clause 12 (2) — Right to | To align with General | Adopted.
National equality and non- | Comment No. 6 of 2018
Commission | discrimination. on equality and non-
on  Human discrimination, which at
Rights. The Commission | para 25(c) states that—

recommends that (reasonable

accommodation) should be

deleted.

A new sub-clause should be

included which states that
‘denial of reasonable
accommodation
amounts to
discrimination on the
basis of disability’.

“Reasonable
accommodation”
should also not be
confused with
“specific
measures”,
including
“affirmative
action measures”.
While both
concepts aim at
achieving de
facto equality,
reasonable
accommodation
is a non-
discrimination
duty, whereas
specific measures
imply a
preferential
treatment
persons with
disabilities over
others to address
historic  and/or
systematic/syste
mic exclusion
from the benefits
of exercising

of
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rights. In other
words, it s
inaccurate to list
reasonable

accommodation
as a ‘specific
measure’.

Reasonable

accommodation is not a
specific measure (which
depend on availability of
resources and are to be
progressively realized),
but rather is a critical
element of non-
discrimination of persons
with disabilities and is
therefore =~ immediately
realizable.

In Clause 18 insert a

new

paragraph (h) to read as

below—

(h)
youth
disabilities
access to approp.
sexual
reproductive

ensuring

that
with

have

riate
and

health

education on an equal

basis with others.

This will align the Bill
fully with Article 29(h)
of the Protocol to the
African  Charter on
Human and Peoples’
Rights which Kenya is in
the process of ratifying.

Not adopted.

The Bill is for all
persons with
disabilities.

In Clause 27 insert a

sub

clause under Clause 27 (3) to
provide for the penalty for
employers who fail to submit
their report on the status of

employment of persons
disabilities  within
establishments.

with

their

Provision of a penalty
enhances enforceability
(and it is worth noting
that the general penalty
under clause 49H is not
applicable as it only
applies to sections of the
Bill that create offences —
which Clause 27 does
not).

Adopted for
public  service
employers.

In Clause 27 amend clause 27
(6) (b) of the Bill to include

private sector employers.

The

amended Clause to read as

below—

Section 13 of the Persons
with Disabilities Act,
2003 provides for 5%
reservation of
employment in public
and private sectors. The
Bill therefore should not

Not adopted.
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CLAUSE | STAKEHOL | PROPOSED JUSTIFICATION COMMITTEE
DER AMENDMENT RESOLUTION
“employer” means | take away the gains at
an employer in the | hand. Furthermore, the
public service or | national values and the
private sector bill of rights binds all
persons and all organs
(this includes private
bodies)- Articles 10(1),
20  Constitution  of
Kenya, 2010.
On  Clause 30, the | This is to align the Bill | Adopted.
Commission proposes a | with Article 23(1)(c) of
deletion of Clause 30 (5) and | the CRPD on respect for
(6) ofthe and replacewith the | home and the family. Create -

following proposed new sub

clause :
(5) Persons with
disabilities, including
children, have the
right to retain their
fertility on an equal
basis with others.

Under this Article, States
Parties shall take
effective and appropriate
measures to eliminate
discrimination  against
persons with disabilities
in all matters relating to
marriage, family,
parenthood, and
relationships, on an equal
basis with others, to
ensure that persons with
disabilities, including
children, retain their
fertility on an equal basis
with others.

offence and fine.

On Clause 30 (2), the | To offer redress for the | Adopted.
Commission proposes the | current situation where
addition of a clause to the | many persons  with
effect that: disabilities have medical
interventions performed
‘every person with a | against their will.
disability has the
right to access health
care based on his/her
free and informed
consent’.
Delete in Clause 31 (1) (a) | Provisions on | Not adopted.

the words ‘prevention of

occurrence’

‘prevention of disability’
are better suited in a
health law, not in the
‘Persons with
Disabilities’ law. The
purpose of Persons with
Disabilities Act is to
address issues relating to
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those who already have
disabilities. Prevention is
a good cause — but is
nevertheless misplaced
in the law that addresses
issues related to those
people who already have
disabilities. Issues of
prevention lean on the
medical model of
disability which sees
disability = (only) as
something that is situated
in the person, as opposed
to also addressing the
barriers that exist in
society that exclude
people with disabilities
from full participation.

In Clause 31E 3 (c) delete the
word ‘reasonable’ placed
immediately before the word
‘access’.

The term ‘reasonable’
seems to qualify the
progressive
provision/obligation to
make amenities
accessible.

Not adopted.

Commission
that a new
paragraph be introduced
under Clause 31E (6)
providing that the Council
can be moved (through
complaints or petitions) by
any organization or person to
commence the process of
issuing an adjustment order.
While the Council is the
primary actor, it can be
assisted in identification of
no accessible buildings by
affected persons or
organizations.

The
recommends

Private
individuals/organizations
should be able to lodge a
complaint and trigger the
adjustment orders
mechanism as long as the
Council is the body
mandated to move the
procedure forward as
opposed to waiting for
the Council to solely
commence the process.

Not
Already
provided for.

adopted.

It can be
provided for |
administratively.
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The County | Amend section 11 to provide | Youth with Disabilities | Not adopted. It is
Assemblies a new sub clause (k) to | are a marginalised group | not necessary.
Forum provide— facing double
discrimination and its
(k) take appropriate | important to recognises
measures to prevent | them under this clause.
the discrimination of
Youth and Children
with disabilities;
26- Right | Council  of | Amend paragraph 7 (c) (vi) | The Competency Based | Not adopted.
to Governors. to read as follows— Curriculum provides for
Education. (7) (c) The Council in | the inclusion of Kenya
consultation with the | Sign Language as a
National and | means of instruction in
respective county | all schools and training
government shall | institutions for learners
ensure that— and trainees with special
(vi) needs.
Introduction
of Kenya sign
language
interpretation
course in all
learning and
training
institutions.
27 Prof. Michael | 27(2)(a). Delete at least and Not adopted.
M. Ndurumo | have the clause read “five per Already

cent of direct employment
opportunities and placement
of persons with disabilities to
secure and progress in
employment at each level of
an institution.”

27(4) Amend and add (i)
after (h) to read “assigning,
retiring, or using selective
discrimination in retiring
an employee with
disabilities on the basis of
inadequacies in an
organization or institution
whether financial,
administrative, or re-
organization.”

27(5) Amend after
retirement to read “shall be

provided for
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five years above the
mandatory retirement age
in the employee’s sector.”

Add before clause 6
27(5)(b) “Academic staff of
the rank of associate
professor and above and
researchers of similar rank
and registered by the
National Council for Persons
with Disabilities shall be
considered persons
possessing special and rare
skills and shall be eligible for
employment on contract after
retirement.”

The National
Gender and
Equality
Commission

The Commission proposes to
amend clause 276a by
inserting a new sub clause iii
as follows—

iii) Providing
appropriate  support
services to employees
who have disabilities
and need them to
deliver results
competitively  with
other employees.

Insert a new clause 27A —
Downsizing as follows—

27A- in the event of
an employer
undertaking a
downsizing exercise,
they shall consider
the vulnerability of
employees with
disability and only
take such a step if
there are no
alternative
considerations.

Not
Already
provided for.

adopted.
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28 Prof. Michael | 28(1) Amend to read: “A Not  adopted.
M. Ndurumo | person with disability shall Already

not be dismissed or suffer provided for
reduction or  rendered
redundant in rank or be
denied extension of
retirement age or contract
on the grounds of disability
or after acquiring any
disability or owing to
administrative,
institutional, or financial
status of the employer or
any consequences thereof”

30 The National | Sub Clause( 1) to be | This will ensure | Not  approved.
Gender and | amended to insert before the | alignment with Article | already
Equality word “health “the following | 43.

Commission | “’the  highest attainable
standard of”
Amend sub-clause (2) by | There is need to include a | Not adopted.
adding a new sub-clause c as | provision on Universal
follows-; Health Insurance as a
(c) a comprehensive | right.
health insurance
cover
We propose to amend sub | Such a provision will | Adopted.
clause 3 by inserting after the | speed up the issuance of . )
word “Facility “the | disability ~ registration | TDiS will
following— cards because there will | Strengthen
no longer be a need to | devolution and
bring  services

“and shall be signed
by a designated and
gazetted County
Medical Officer”

have cards signed by the
of Medical

Director
Services in Nairobi

close to the
people.

We propose to amend section
30 by inserting a new sub
clause (6) as follows—

6)* County
Governments  shall
ensure  that the
established health
care services in the
community give
priority to issues of
disability’

This will help in early
detection and prevention
of some preventable or

curable disabilities.

Not adopted
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We propose a new clause as Not adopted.
follows— i ean be
4A-  All  health s
facilities shall undes
regulations.
endeavour to emboss
in braille all the drugs
prescription for
persons who are print
disabled.
|
31C The National | Amend to provide that both Not  adopted.
Gender and | public and private learning Already
Equality institutions to ensure that covered.
Commission. | children with disabilities
have equal access with other
children to participation in
play, recreation, leisure and
sporting activities, including
all activities in the school
system.
31D The National | Amend sub clause 7(f) by | Sidewalks are described | Not adopted.
Gender and | substituting the following | as a walk on the side of
Equality words” Zebra crossings” | something, whereas
Commission. | with as “pedestrian crossing | walkways are
“as follows— specifically made for
pedestrian traffic.
® pedestrian | Sidewalks are  not
infrastructure originally designed for
including pedestrian | continuous traffic.
crossings, sidewalks | Sidewalks are made for
and walkways occasional traffic;
walkways are designed
for perpetual traffic.
31F Westminster | Require that specifications be | This will ensure that all | Not adopted.
Foundation made for each disability as | types of disabilities are
for may be appropriate under | effectively provided for. | 'S~ an
Democracy, | section 31 (F) (2) (a) In its current form, it may | @dministrative
Disabled exclude some disabilities | action.
Persons with the silence posing a
Organizations legal vulnerability.
and Civil
Society

Organizations
and
Consortium
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of Disabled
Persons
Organizations
of Kenya.

31G The National | Amend the clause by | This will ensure that | Adopted.
Gender and | inserting a new sub clause (3) | persons with disabilities ) .
Equality as follows— are issued with cards |Align with the
Commission. (3) All registration | without  unreasonable clause on

cards shall be issued | delay and that they do not | 18018 of
within 30 days after | incur costs travelling to certificate  of
medical assessment | Nairobi to collect the | disability
by the respective | cards.
offices of the Council
in the County.
The In | Amend Clause 31G(1)(a) by | The Constitution of | Not approved.
business inserting the word “every” | Kenya provides for
Steering before person and inserting | protection of  every
Committee in | the words “in Kenya” | person with disability in
Turkana between “disability” and “to” | Article 54.
West. and inclusion of including | Kenya is a party to The
but not limited to Kenyans, | Convention on the Rights
Refugees, stateless persons | of Persons with disability
and foreigners at the of the | and Optional Protocol
sentence. which it ratified in 2008.
Article 5 provides for
equality and  non-
discrimination of persons
with disability.
This amendment seeks to
include registration of all
persons with disability in
Kenya including
Kenyans, refugees,
asylum seekers, stateless
persons, foreigners etc.
NEW CLAUSES

Proposed | The National | Include a new clause as Adopted.

clause 50 | Gender and | follows—

Equality Include a claus_e
Commission. | 50- Right to public on  public
participation

Participation

(1) All conveners of
public  participation
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forums shall support
and facilitate Persons
with various
categories of
disabilities and age to
access the location
and documents and
information in
accessible format.

(2) This shall include
but shall not be
limited to  sign
language
interpretation
services and braille
copies and accessible
venues in all public
participation.

(3) The Conveners
shall also ensure that
there is an integrated
feedback mechanism
and tracking of public
views given during
public participation.

25.  The National Gender and Equality Commission made the following proposals too—

The Senate Standing Committee on Labour and Social Welfare| 2021

(m)the penalties in the Bill should be aligned to other Acts of Parliament;

(n) the Commission proposes the enactment of the Persons with Disabilities

Education Act to provide a comprehensive legislative framework that will

incorporate all the proposed provisions. There is draft Persons with Disabilities

Education Bill developed by NGEC and its stakeholders for consideration;

(o) there is need for a policy or legislation specific to the welfare and protection of

persons with disabilities who are marginalized or from minority group and who

need access to justice, education, economic wellbeing, physical security and

health, including reproductive health issues;

(p) there is need for programs that take care of special needs of persons with

disabilities in hardship areas;
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(q) all employment and labour laws need to be amended to entrench the provisions
in clause 27;

(r) the Commission proposes that the National and County government develop
Inclusiveness and Accessibility Index to benchmark and evaluate readiness of
various stakeholders for making the workplace accessible for Persons with
Disabilities;

26.  The Kenya National Commission on Human Rights noted that—
(e) there is need to harmonise the penalties in the Bill with other laws;
(f) there is need to clarify the kind of data to be collected by the National and county

governments.

27. The County Assemblies Forum noted that there is need—

(e) to clarify on the required timeline for County Governments to enact the specific
legislation after this bill is passed. This will ensure a time-specific implementation
at the County Governments;

(f) to define the term “cruel treatment”;

28. Disability and human rights organizations, and individuals with interest in disability

matters noted the need for—
(aa) reduction of bureaucracy in accessing services for PWDs:

(bb) ease of acquiring tax exemption certificates by ensuring that registration by
the National Council for Persons with Disabilities (NCPWD) should automatically
qualify one to get a tax exemption certificate from the Kenya Revenue Authority
(KRA);

(cc)  decentralization of registration of PWDs should be implemented, to reduce the
burden experienced by PWDs currently;

(dd) accessibility audits and Adjustment orders should be done by an entity with
technical expertise and resources, such as National Construction Authority, in
collaboration with NCPWD;

(ee) to ensure that realization of the 5% employment of PWDs in public service,
the Public Service Ministry and county service boards should keep data on the
number of persons with disabilities employed, and their positions;

(ff) a larger quota to be set aside for employment of persons with disabilities
NCPWD;

(gg) the tax incentives for employers who meet the 5% threshold of employment of
persons with disabilities to be clear in the Bill, and should be adequate incentivize
organizations to ensure that more PWDs get employment opportunities;

(hh) the government to set aside funds for DPOs to support their advocacy efforts
and enhance their participation in public participation processes;

(ii) clear provisions on support to care givers;
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29.

30.

31.

32.

33.

34.

35,

(ij) penalties for individuals who give false information to enjoy benefits of PWDs to

be stiffer than stipulated in the Bill;
(kk)  provisions on how the Senate will hold the county governments accountable in

implementation of the Bill;
(11) feedback/complaints mechanism to be integrated in service delivery, particularly

by NCPWD; and
(mm) a Marshall plan for implementation of the Bill.

Steve Muema noted that vetting of Applicants nearly takes 1 year after submission to the
Council minding the forms from counties to the Director of Medical Services takes a year
for approval, making 2 years for the PLWDs lose in the tax exemption procedure, making
the applicants suffer even after several visits to the council. He requested the Committee to
set the timelines for the applicants, ie once the council verifies your status they can award
the exemption status unlike where they have to set a council for determination.

David Lunalo (Deaf), Deputy Head teacher Mwikhomo special school for the Deaf,
Kakamega noted that the Bill should provide for payment of disabled early childhood
education teachers and provide school feeding programmes for special needs children.
Leah Wambetela requested the Committee to consider extending exemptions to parents and
caregivers of those who care for those with disabilities that have rendered them totally
dependent.

Fred Kolele requested the Committee to consider subsidizing motorized wheelchairs,
prosthetic limbs, hearing aids, urethral catheters, urine bags, etc for registered PWD.
Peter Ntonjira Nahason requested the Committee to consider factoring in a retirement
package for people with disabilities.

Juliana Auma, a mother to a special needs young adult who was born with Spina Bifida and
Hydrocephalus requested the Senate to—

(e) consider making sure that persons with Spina Bifida and or Hydrocephalus have
access to free continence materials such as intermittent catheters, bowel wash out
kits, ky jelly and oxybutinin a drug that we use to expand the bladder muscles to
enable the bladder to hold more urine; and

(f) facilitate enrollment of all persons with Spina Bifida from low income households
across Kenya in the Inua Jamii cash transfer program.

Shem Nyagemi Bitoyo submitted as follows—
(i) that there is need to ensure that there is equal employment opportunity either in

government or private sector;
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() on matters education, PWDs or students living with disabilities should be exempted
from school fees be either lower or upper level of education;

(k) PLWDs should be treated free of charge in government hospitals and the
government cater for the NHIF also their family should enjoy the same; and

(I) private or government sector e.g school should ensure that it has a disability office
department to tackle matters related to disability.

36. The Ministry of Labour and Social Protection noted that—

(q) the Persons with Disabilities (Amendment) Bill (Senate Bill No. 29 of 2020) is a
Private Member's Bill that has glaring conceptual & constitutional shortcomings
and is of great concern to the Ministry, where the National Council for Persons with
Disabilities is domiciled;

(r) in Clause 4 of the Persons with Disabilities (Amendment) Bill, 2020, the proposal
to impose obligation to the Counties in the new section 2C in Part 1 A of the Bill
offends the Constitution of Kenya, 2010 and other applicable laws, in that the
National Council for Persons with Disabilities is an entity within the National
Government;

(s) many County Governments have developed their legislations on how best to deliver
services to persons with disabilities within the respective Counties. Nairobi City
County, Meru County, Machakos County, Nakuru County and Kisii County already
have enacted new legislations dealing with matters of persons with disabilities to
address rights and privileges that cut across the counties;

(t) the existing law, to wit, the Persons with Disabilities Act, 2003, is the wrong vehicle
to compel counties to do matters pertaining to the persons with disabilities when
counties have their own separate county laws on the same. The new Section 2C in
Clause 4 of the Bill ought to be deleted in entirety sinceit imposes additional
financial burden on the National Government;

(u) Clause 5 of the Bill is addressed in the Government Sponsored Bill that creates a
lean council of nine (9) Council members including a nominee from the Council of
Governors. Clause 5 of the Senate Bill does not address the nature of the bloated
membership of the Council in the current Act, which is a huge financial burden to
the exchequer and contrary to Mwongozo Code of Governance for State
Corporations;

(v) Section 4B in Clause 6 of the Bill, contradicts the norms in the appointment of
chairperson and members in state corporations under the State Corporations Act
(CA. 446) of the laws of Kenya, in requiring in the event of a vacancy in the position
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of the chairperson and members of the Council, the Public Service Commission to
declare and invite applications after notification. Section 4B in Clause 6 of the Bill
ought to be expunged.

(w)Clauses 9 & 14 of the Bill are adequately provided for in the proposed Government
sponsored Bill; and

(x) Clause 15 of the Bill is comprehensively addressed in the proposed Government
Sponsored Bill on the advice of the National Treasury & Planning & the Office of
the Attorney- General & Department of Justice, as directed by the Cabinet, in
respect of tax incentives, statutory taxes and other reliefs to persons with
disabilities. The new Part 1 V in Clause 15 of the Bill is contrary to the advice given

by the National Treasury & Planning and as directed by the Cabinet.

MINUTE SEN/SCLSW/113/2021: ANY OTHER BUSINESS AND
ADJOURNMENT

There being no other business, the meeting was adjourned at 1.47 p.m.

SIGNATURE:  iiisiciinsisssisssssasnsssssssssorsssstsssssstsssssmmsnsnnpnsonnsannens
(CHAIRPERSON: SEN. JOHNSON SAKAJA, CBS)

DATE: Wednesday, 14th July, 2021
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MINUTES OF THE 22¥0 (ZOOM ONLINE) MEETING OF THE
STANDING COMMITTEE ON LABOUR & SOCIAL WELFARE HELD ON
WEDNESDAY, 26TH MAY, 2021, AT 10.00 AM.

MEMBERS PRESENT
1. Sen. Sakaja Johnson Arthur, CBS - Chairperson
2. Sen. Makori Beatrice Kwamboka - Member
3. Sen. Masitsa Naomi Shiyonga - Member
4. Sen. (Dr.) Milgo Alice Chepkorir - Member
5. Sen. Mwangi Paul Githiomi - Member
ABSENT WITH APOLOGIES
6. Sen. Mwaruma Johnnes - Vice Chairperson
7. Sen. Madzayo Stewart Mwachiru - Member
8. Sen. Kihika Susan Wakarura - Member
9. Sen. (Dr.) Mwaura Isaac, CBS - Member
SENATE SECRETARIAT
1. Ms. Mwanate Shaban - Clerk Assistant
2. Mr. Jeremy Chabari - Legal Counsel
3. Ms. Marale Sande - Senior Research Officer
4. Mr. Reuben Kimosop - Senior SAA
5. Ms. Fatuma Abdi - Audio Officer

IN ATTENDANCE
1. Mr. David Njoroge - Office of the Chairperson

MINUTE SEN/SCLSW/89/ 2021: PRELIMINARIES
The Chairperson called the meeting to order at 10.19 am followed by a
word of prayer.

MINUTE SEN/SCLSW/90/2021: ADOPTION OF THE AGENDA
The agenda of the Meeting was adopted after being proposed by Sen.
(Dr.) Alice Milgo, MP. and seconded by Sen. Naomi Shiyonga as follows

AGENDA

. Preliminaries (Prayers);

. Adoption of the Agenda;

. Consideration of Pending Legislative Business; and

. Correspondence;

. Minutes: 16, 15, 14, & 13;

. Bills;

. Statements; and

. -=Committee Work schedule for the month of June, 2021.
. Any Other Business & Adjournment.

Q0 1SN AN
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MINUTE SEN/SCLSW/91/2021: CONSIDERATION OF PENDING
LEGISLATIVE BUSINESS;

a)
L.

b)

Correspondence

The Committee considered the letter from County Assembly of
Makueni regarding Resolution of the County Assembly of Makueni
on a Public Petition by former employees of Bedrock Security
Services who served at Thwake Mega Dam in Kalawa Ward.

The Committee resolved to write to the Ministry of Water and
Sanitation copying the County Assembly of Makueni and Bedrock
Security Company on the Matter.

The Committee also noted a letter from the Ministry of Public
Service and Gender inviting the Committee to a validation meeting
to the National Plan of Action (2021 - 2025) for the National Policy
on Gender and Development on 12th May, 2021.

The Committee observed that the letter came late and resolved to
invite the Ministry to take the Committee through the draft policy.
The Secretariat was also tasked to prepare a brief on the policy

paper.
Confirmation of Minutes

The Minutes of the 16t Sitting of the Committee which was an
online meeting held on Wednesday, 17th March, 2021 at 9.00 am
were confirmed as true records of the Meeting proceedings after
being proposed by Sen. (Dr.) Alice Milgo, MP. and seconded by
Sen. Beatrice Kwamboka, MP;

. The Minutes of the 15t Sitting of the Committee which was an

online meeting held on Thursday, 11th March, 2021 at 3.00 pm
were confirmed as true records of the Meeting proceedings after
being proposed by Sen. Beatrice Kwamboka, MP. and seconded by
Sen. (Dr.) Alice Milgo, MP;

The Minutes of the 14th Sitting of the Committee which was an
online meeting held on Thursday, 11th March, 2021 at 2.00 pm
were confirmed as true records of the Meeting proceedings after
being proposed by Sen. Beatrice Kwamboka, MP. and seconded by
Sen. (Dr.) Alice Milgo, MP; and

The Minutes of the 13th Sitting of the Committee which was an
online meeting held on Wednesday, 10th March, 2021 at 9.00 am
were confirmed as true records of the Meeting proceedings after
being proposed by Sen. (Dr.) Alice Milgo, MP. and seconded by
Sen. Beatrice Kwamboka, MP.

The Chair informed the Committee that he had since spoken to
Treasury, LapTrust and Lapfund about the gridlock, he was
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arranging meetings with the two and will report to the Committee
on the outcome.

c) Bills
The Committee was informed that there were two Bills before the
Committee as follows —

i)

The Persons with Disabilities (Amendment) Bill, 2020 (Senate
Bills No. 29 of 2020).

The Committee noted that the Public hearing had been
conducted and resolved to hold a report writing retreat on the
Bill from 16th — 20th June, 2021 in Mombasa.

The County Hall of Fame Bill, 2021 (Senate Bills No.9 of 2021).
The Committee noted that the advertisement for request of
memoranda was done on Thursday, 13t May and resolved to
invite the stakeholders on Wednesday, 27d June, 2021.

The Committee also resolved to consider the submissions and
adopt the report during its report writing retreat in Mombasa
from 16th to 20th June, 2021.

d) Statements

Disabilities in line
with  the Big Four
Agenda on Universal

Senator Issue Raised Committee Resolutions
1 Sen. Implementation of the | Committee to write to the
(Dr.)Isaac guidelines of the | Ministries and seek Clarifications
Mwaura Ministry of Public | on the matters.
Service, Youth and
Gender Affairs on
retirement age of
public servants with
disabilities”
2. |Sen. (Dr.)|National Government
Isaac Interventions to
Mwaura cushion Persons with

Health Coverage
(UHC)
3. |Sen. Enoch | Payment of One-off | The Committee noted that this
Wambua Honorarium and | Statement is part of resolutions
monthly pension to |that the Committee has been
former Councilors | following up on. The last response
under the defunct|on the matter was that a taskforce

local authorities

had been formed.
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Meeting with Treasury, Ministry of
Devolution, Ministry of Labour set
for Tuesday, 29th June, 2021 to
enquire on the status

4. | Sen. (Dr.)|Delays in Payment of | The Committee noted that it had
Abdullahi Work Injury Benefits | received a response from the
Ali and other labour |Ministry on a similar statement

related compensation |last year confirming that indeed

to staff in county|County governments are not

governments across | paying WIBA. The Committee

the Country resolved to convene a meeting
between the Ministry of Labour,
COG and CAF on the Matter.

b. |Semn. Status of operations of | The Committee noted the response |,
Petronila the Kenya Scouting |from State Department of Youth
Were Association advising the Committee to take up

the matter with Ministry of
Education.

e) Committee Work schedule for the month of June, 2021

The Committee reviewed the proposed work program for June, 2021 and
unanimously passed and adopted the schedule as in the table below.

The Senate Standing Committee on Labour and Social Welfare| 2021

78




Activity Dates External Stakeholders
1 | Committee Wednesday, In-house Meeting to consider
Meeting 26th May, 2021 | pending legislative business
10.00 am
2 | Committee Wednesday, 2nd | Stakeholder meeting on the County
Meeting June, 2021 Hall of Fame Bill, 2021 (Senate Bill
10.00 am no. 9 of 2021)
3 | Committee Tuesday 8th | -Consideration of public hearing
Meeting June, 2021 submissions of the County hall of
10.00 am fame bill
-Pending legislative business before
the Committee
-Consideration of the draft Report on
the Middle East study Tour.
4 | Committee Wednesday, 9th | Meeting CS MEAC & RDA on ENNDA
Meeting June, 2021
10.00 am
5 | Committee Thursday, 10th | Meeting with Recruiting Agents on
Meeting June, 2021 issues of workers at the Middle East.
10.00 am Committee to invite the Recruiting
Agencies, Ministries and National
Employment Authority.
6 | Committee Wednesday Stakeholder follow up meeting on
Meeting 16th June, | KRSRBS pension payments
2021
10.00 am
7 | Report Writing | Wednesday, PWD (Amendment) Bill, 2020 and the
Retreat 16th June - |County Hall of Fame Bill, 2021
Sunday, 20th
June, 2021
8 | County Visits | Tuesday, 22nd | County Government Officials, Finlays
to Nyamira, | June — | Tea Ltd. Officials, Labour Officials,
Bomet, Kisii | Saturday 26th | County Assemblies
and Kericho June, 2021
9 | Committee Tuesday, 29th | Consultative meeting on the payment
Meeting June, 2021 of monthly pension and one-off
10.00 am honorarium to former councilors
10 | Committee Wednesday Consultative Meeting on the welfare
Meeting 30th June, | of children
2021
10.00 am
11 | Consultative | Thursday 8th — | ADAK, Ministry of Sports,
ADAK Sunday 11th,
Workshop on |July, 2021
the World Anti-
Doping Act,
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2020 -
Machakos

MINUTE SEN/SCLSW/92/2021: ANY OTHER BUSINESS AND
ADJOURNMENT

There being no other business, the meeting was adjourned at 11.00 am.

SIGNATURE:  weeeveeeeeeeeoeeeeeenessnssenens it P
(CHAIRPERSON: SEN. JOHNSON SAKAJA, CBS)
DATE: Saturday, 19tt June, 2021
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MINUTES OF THE 21ST ZOOM ONLINE) MEETING OF THE
STANDING COMMITTEE ON LABOUR & SOCIAL WELFARE HELD ON
WEDNESDAY, 10T™ MAY, 2021, AT 10.30 AM.

MEMBERS PRESENT

1.  Sen. Sakaja Johnson Arthur, CBS - Chairperson (Member)

2. Sen. Mwaruma Johnnes - Vice Chairperson (Ag. Chair)
3. Sen. Masitsa Naomi Shiyonga - Member

4. Sen. (Dr.) Milgo Alice Chepkorir - Member

5. Sen. Kihika Susan Wakarura - Member

6. Sen. (Dr.) Mwaura Isaac, CBS - Member

ABSENT WITH APOLOGIES

1. Sen. Madzayo Stewart Mwachiru - Member
2. Sen. Mwangi Paul Githiomi - Member
3. Sen. Makori Beatrice Kwamboka - Member

SENATE SECRETARIAT

1. Ms. Mwanate Shaban - Clerk Assistant

2. Mr. Jeremy Chabari - Legal Counsel

3.  Mr. Frank Mutulu - Media Relations Officer
4. Ms. Fatuma Abdi - Audio Officer

IN ATTENDANCE

Hon. Ole Ntutu — CAS Labour and Social Protection

Hon. Ndegwa Wahome - Chair, County Assemblies Forum
Hon. Priscilla Nyokabi — Chair, NGEC

Betty Sungura — CEO, NGEC

Council of Governors

National Council for Persons with Disabilities

Kenya National Commission on Human Rights

N EOUE B s

MINUTE SEN/SCLSW/85/ 2021: PRELIMINARIES
The Chairperson called the meeting to order at 11.00 am followed by a
word of prayer. This was followed by introductions from all present

MINUTE SEN/SCLSW/86/2021: ADOPTION OF THE AGENDA
The agenda of the Meeting was adopted after being proposed by Sen.
Kihika MP. and seconded by Sen. (Dr.) Milgo MP. as follows —

AGENDA

1. Preliminaries (Prayers);

2. Adoption of the Agenda;

3. Stakeholder Meeting on the Persons with Disabilities
(Amendment) Bill, 2020;

4. Any Other Business & Adjournment.

The Senate Standing Committee on Labour and Social Welfare| 2021
81



MINUTE SEN/SCLSW/87/2021: BRIEFING ON THE PERSONS WITH
DISABILITIES (AMENDMENT) BILL, 2020;

a) Presentation by Hon. Ole Ntutu, CAS Labour and Social
Protection

The Ministry has a similar Bill that is comprehensive and is currently
waiting to be tabled in Cabinet

b) Presentation by the Hon. Ndegwa, CAF

1. The County Assemblies Forum thanks the Senate for the invite to
discuss the PWD (Amendment) Bill, 2020;

2. The County Assemblies Forum notes that the Senate always
considers the County Assemblies when considering legislation;

3. The County Assemblies Forum is in agreement with the Bill and
notes that it will go a long way in improving the conditions of PWDs
in the Country and has submitted specific amendments to the Bill;

4. Section 4 (2) 6 needs to include timelines of implementation after the
passing of the Bill; and

5. Section 11 to be amended to provide a new sub clause K to provide
for the non-discrimination of children and youth with disabilities.

c) Presentation by the National Gender and Equality Commission
1. Article 59 Commission charged with PWD issues;
2. The Commission has submitted specific amendments to the Bill;
3. The Bill aligns with the Constitution of Kenya, the CRPD and the

African Protocol on PWDs;

Aiming to have a one-stop shop on matters disabilities;

NGEC is looking for a Bill that is self-executing and self-

implementing;

6. The National Policy on Disability, 2016 has not been adopted and

senate should fast-track the process;

The Gender Policy took over 20 years to be adopted;

8. Happy with the provisions of expediting and decentralizing the
registration process; the requirement that the Director for Medical
Services signs the Assessment process;

9. Offenses be created for persons that abuse the provisions and non-
compliance;

10. Accessibility to buildings, mobile transportation

11. Terms of the Senate in terms of monitoring counties;

12. Access to information

R

™
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13. Access to Education — PWDs should have specific provisions in the
Basic Education Act to provide for PWD learners.

d) Presentation by the National Council of Persons with
Disabilities

4.

The NCPWD raised concerns over the Director of Medical Services
being the only one who can certify assessment reports,
enforcement in regards to adjustment orders and the illegal
obtainment of the PWD card;

The Council is coming up with new generation cards and up-
grading all members;

On Penalties the Council has noted challenges at both assessment
and registration levels and is in consultations with Ministry of
Health;

The Council is in talks with Treasury regarding tax rebates.

e) Presentation by Prof. Michael Ndurumo, PhD, HSC, SIOP
1.

b)

f)

Under 2 after rural-based organization, add “Sector” means
organization, institution, or body directly or indirectly receiving
public funds.

PART IA 2B after (i) add:

Provide registered professionals with disabilities and their training
and research organizations with grants to undertake research,
training, mentorship, printing of resource materials, and other
projects that promote education, training, and welfare of persons
with disabilities.

Allocate grants to specialized training and research non-
governmental organizations and institutions focusing on persons
with disabilities.

Ensure equity in the distribution of resources to all categories of
disability.

Entrench affirmative action to ensure students with disabilities
are enrolled in learning institutions at all educational levels.
Register and ensure learners with special educational needs and
those with disabilities are provided with the National Council for
Persons with Disabilities Card.

Provide income taxes exemptions to parents of children with
disability.

27(2)(a). Delete at least and have the clause read “five per cent of
direct employment opportunities and placement of persons with
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S.

6.

disabilities to secure and progress in employment at each level of an
institution.”

27(4) Amend and add (i) after (h) to read “assigning, retiring, or using
selective discrimination in retiring an employee with disabilities on
the basis of inadequacies in an organization or institution whether
financial, administrative, or re-organization.”

27(5) Amend after retirement to read “shall be five years above the
mandatory retirement age in the employee’s sector.”

Add before clause 6

27(5)(b) “Academic staff of the rank of associate professor and above
and researchers of similar rank and registered by the National
Council for Persons with Disabilities shall be considered persons
possessing special and rare skills and shall be eligible for
employment on contract after retirement.”

28(1) Amend to read: “A person with disability shall not be dismissed
or suffer reduction or rendered redundant in rank or be denied
extension of retirement age or contract on the grounds of disability
or after acquiring any disability or owing to administrative,
institutional, or financial status of the employer or any consequences
thereof”

f) Presentation by the Kenya National Commission on Human
Rights

1. The Bill aligns the Bill with the Constitution and the CRPD;

2. Brings about the inclusion of the County governments in matters;

3. Recognize KNCHR and the NGEC as bodies appointed to monitor
the PWD matters;

4. There is a gap on the tax rebates and monitoring on the

implementation is needed by creating awareness to employees on

the benefits accrued;

KNCHR should submit reports on the CRPD to the Senate;

6. KNCHR is designated with the monitoring agency on UNCRPD; it
is therefore the lead agency, and it collaborates with NGEC, which
is recognized by the Constitution on the mandate of PWDs. The
two are required to work together, while the NCPWD is the
implementing and the administrative institution;

7. KNCHR does not have a budget from the government in terms of
monitoring implementation and has to fund raise from donors.
Appeals to the Senate and Parliament for increased funding;

o
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g) Members interventions

1. Prof Ndurumo to assist the Senate in drafting a clause to take care
of deaf matters;

2. Clarity on the role of the Senate in terms of monitoring counties;

3. KNCHR and NGEC to craft a clause on institutional arrangements

on PWD issues;
4. On Tax rebates, the KNCHR to come up with an enforcement

mechanism;

S. When there is an economy slump, the first monies to be affected
are those in social protection. NCPWD budget has been reduced
by a quarter of a billion;

6. NCPWD to recommend on whether to have a Board of Trustees
and whether registration should be entrenched in law; and

7. Recommendations on penalties.

h) Presentation by Sam Muraya, Council of Governors

1. The Council has presented its submission and is in agreement
with the provisions of the Bill.

2. 15 counties have established policies with PWDs; and

3. All 47 counties have programs on PWDs.

MINUTE SEN/SCLSW/88/2021: ANY OTHER BUSINESS AND
ADJOURNMENT
There being no other business, the meeting was adjourned at 2.03

am.

SIGNATURE:  cecveeeeeeereeseeeserssssesesesssssesssssssessesssessssesssssssssssess
(CHAIRPERSON: SEN. JOHNSON SAKAJA, CBS)

DATE: Saturday, 19t June, 2021

The Senate Standing Committee on Labour and Social Welfare | 2021
85






SPECIAL ISSUE

Kenya Gazette Supplement No. 213 (Senate Bills No. 29)

REPUBLIC OF KENYA

KENYA GAZETTE SUPPLEMENT

SENATE BILLS, 2020

NAIROBI, 30th November, 2020

CONTENT

Bill for Introduction into the Senate —
PAGE

The Persons with Disabilities (Amendment) Bill, 2020.....c.ccevveevevenernnns 721

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROB!






721

THE PERSONS WITH DISABILITIES

(AMENDMENT) BILL, 2020
A Bill for

An ACT of Parliament to amend the Persons with
Disabilities Act to provide for the functions of the
national government and the county governments;
and for connected purposes

ENACTED by the Parliament of Kenya, as follows—
1. This Act may be cited as the Persons with
Disabilities (Amendment) Act, 2020.

2. The Persons with Disabilities Act, hereinafter
referred to as the “principal Act”, is amended by deleting
section 2 and substituting the following new section—

Interpretation

No. 24 of 2013

2. In this Act, unless the context
otherwise requires —

“adjustment order” means an order made
by the Council under section 31E of this Act;

“assistive devices” includes implements,
tools, equipment, taped texts, audio, visual
and pictorial recording, Braille equipment and
materials, tactile equipment, orthopedic
appliances and other devices and machines of
whatever kind for persons with disability for
their socio-cultural, economic, civil, political
wellbeing of persons with disability;

“Authority” means the Social Assistance
Authority established under section 3 of the
Social Assistance Act;

“authorized officer” includes a Principal
Secretary in a ministry, a chief executive
officer in a government department or agency
or commission or committee or council or
any other public and private body;

“Cabinet Secretary” means the Cabinet
Secretary for the time being responsible for
matters relating to persons with disability;

Short title.

Amendment of
scction 2 of
No.14 of 2003.
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Cap. 253.

‘“‘communication’’ includes languages,
display of  text, Braille, tactile
communication, signs, large print, accessible
multimedia and written, audio, plain-
language, human-reader and augmentative
and alternative modes, means and formats of
communication, including accessible
information and communication technology;

“Council” means the National Council
for Persons with Disabilities established
under section 3;

“county executive committee member”
means the county executive committee
member for the time being responsible for
matters relating to persons with disability;

“disability” includes any physical,
sensory, mental, psychological or other
impairment, condition or illness that has, or is
perceived by significant sectors of the
community to have, a substantial or long-
term effect on an individual’s ability to carry
out ordinary day-to-day activities;

“discrimination” means any distinction,
exclusion or restriction on the basis of
disability which has the purpose or effect of
impairing or nullifying the recognition,
enjoyment or exercise, on an equal basis with
others, of all human rights and fundamental
freedoms in the political, economic, social,
cultural, civil or any other field and includes
denial of amenities and the use of derogatory
words, gestures or caricatures;

“disability mainstreaming” means a
strategy through which concerns, needs and
experiences of persons with disability are
made an integral part or dimension of the
design, implementation, monitoring and
evaluation of policies and programmes in all
political, economic and social spheres so that
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persons with disability benefit equally and
inequality is not perpetuated;

“doctor” means a person registered or
licensed as a medical practitioner under the
Medical Practitioners and Dentists Act;

“exploitation “includes any act which
has the purpose and effect of taking unfair
advantage of any limitation of persons with
disability;

“harmful practices” include behaviour,
attitudes and practices based on tradition,
culture, religion, superstition or other reasons,
which negatively affect the human rights and
fundamental freedoms of persons with
disability or perpetuate discrimination against
such persons;

“inclusive education” includes educating
students with disabilities in chronologically
age-appropriate  general and inclusive
education classes in the schools or least
restrictive environments and in regular
classrooms and ensure that they receive
specialized instruction delineated by their
individualized education programs within the
context of the core curriculum and general
class activities regardless of types or severity
of disabilities, to the maximum extent
possible;

“legal capacity” means the ability to
hold rights and duties under the law and to
exercise these rights and duties;

“medical practitioner” means a person
duly registered under the Medical
Practitioners and Dentists Act as a medical
practitioner;

“organizations for persons  with
disability” means associations, groups, non-
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governmental organizations or societies
formed for the purposes of rendering services
to persons with disability;

“organisations  of  persons  with
disability” means associations or societies
formed by persons with disability for their
welfare and protection;

“persons with disability” includes
persons with permanent physical, mental,
intellectual, developmental or sensory
impairments, visual, hearing or Albinism,
which in interaction with various barriers may
hinder their full and effective participation in
society on an equal basis with others;

“public building “means a building,
place of lodging, recreation, transportation,
education, or dining, along with stores, care
providers, and places of public displays,
irrespective of ownership, which is used to
render different types of services for people
in the society and accessed by the general
public at large, and includes its entrance, exit,
parking space, footpath and other appurtenant
lands;

“reasonable accommodation” means
necessary and appropriate modification and
adjustments needed to ensure persons with
disability the enjoyment or exercise on an
equal basis with others of all human rights
and fundamental freedoms and may include a
change or adjustment to a job or work
environment that permits a qualified applicant
or employee with a disability to—

(a) participate in the job application
process;

(b) perform the essential functions of a
job; or

(c) enjoy benefits and privileges of

employment equal to those enjoyed
by an employee without a disability;
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“rural-based organisation” means an
organisation whose membership is comprised
of persons with disability and whose
operations are based in a rural area;

“special measures” means legislative,
executive, administrative and other regulatory
instruments, policies and practices, including
outreach or support programmes, allocation
or reallocation of resources; preferential
treatment; targeted recruitment, hiring and
promotion; numerical goals connected with
time frames; and quota systems designed,
adopted and implemented in order to fulfill
equal enjoyment of rights of persons with
disability;

“support services” includes guide dogs,
support persons, personal assistants, sign
language  interpreters, guide, readers
,government or other institutional services
and other personal supports specifically
provided to enable people with disabilities to
fully participate in society and community
life and include specialized expert or any
other service, qualified readers, Interpreters
and guides; and services that support Persons
with disability to participate effectively in all
aspects of life;

“universal design” means the design of
products, environments, programmes and
services to be usable to the greatest extent
possible, without the need for adaptation or
specialized design, including assistive
devices for particular groups of persons with
disability necessary.

3. The principal Act is amended by inserting the :T;c‘fi’;:’;:f"cw
following new section immediately after section 2—
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Guiding Principles.

2A. All persons under this Act shall, in

the performance of their functions under this
Act, be guided by the following principles in
addition to the national values and principles
set out under Articles 10, 174 and 232 of the
Constitution —

(a) respect for inherent dignity,
individual autonomy including the
freedom to make one’s own choices
and the independence of all persons
in the conduct of their affairs;

(b) equality and non-discrimination;

(c) participation and inclusion in
society;

(d) acceptance of persons  with
disability as part of human diversity
and humanity;

(e) equality of opportunity;
(f) accessibility; and

(g) respect for the evolving capacities
of children with disability.

4. The principal Act is amended by inserting the
following new Part immediately after Part I—

PART IA — OBLIGATIONS OF THE NATIONAL
AND COUNTY GOVERNMENTS

Obligations of
national
government.

2B. The national government shall —

(a) develop policies on the protection
and promotion of the welfare of
persons with disability;

(b) undertake investigations, surveys
and research into the causes and
nature of  disabilities and
development of new assistive
devices;

Insertion of new
part IA.
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(©

(d)

(e)

®

(2)

(h)

®

Obligations of 2C.

county Sh a]l _
governments.

put in place measures for the
prevention of disabilities and
rehabilitation of persons with
disability;

provide facilities and infrastructure
for the training of professionals in
the rehabilitation and habilitation of
persons with disability;

promote the integration of persons
with disability in schools;

promote the inclusion of persons
with disability in the public service
and put in place measures to ensure
that at least five per centum of the
employment positions are filled by
persons with disability;

prescribe minimum standards and
guidelines to be adhered to by
public transport vehicles,
communication service companies
and infrastructure developers to
facilitate reasonable access by
persons with disability;

adopt affirmative action measures
in  procurement of  national
government goods and services by
implementing preferential
procurement for persons or entities
managed by persons with disability;
and

ensure access to free basic
education and other social
amenities to every child with a
disability.

(1) Every county government

(a) implement national policies for the

protection and promotion of the
welfare of persons with disability;
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(b) allocate adequate resources to
programmes specifically targeting
persons with disability;

(c) ensure access to free pre-primary
education and  other social
amenities to every child with
disability;

(d) co-ordinate and disseminate
information on government
sponsored and non-government
sponsored programmes targeting
persons with disability within the
respective counties;

(e) promote the inclusion of persons
with disability in the county public
service by putting in place
measures to ensure that at least five
per centum of the employment
positions are filled by persons with
disability; and

(f) adopt  affirmative  action in
procurement of county government
goods and services by
implementing preferential
procurement for individuals or
entities established or managed by
persons with disability.

(2) In ensuring that a county
government meet its obligations under
subsection (1), the county executive
committee member in each county shall —

(a) advise the respective county
governor on the appropriate
measures and interventions to be
put in place for the protection of
persons with disability in the
county;

(b) develop mechanisms for the
identification of persons with
disability residing in the county;
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(c) establish a database of persons with

disability residing within the
respective county containing the
following information regarding the
persons with disability —

(i) the name, age and place of
residence of the person;

(ii) the type of disability of the
person;

(iii) the education level of the
person;

(iv) the health needs of the person;

(v) the employment status of the
person;

(vi) any interventions made in
relation to the person; and

(vii) any other information that the

county executive committee
member may consider
necessary;

(d) monitor and evaluate the progress

by the county in ensuring the
realisation of the rights of persons
with disabilities under Article 54
(1) of the Constitution;

(e) formulate and implement

®

programmes aimed at promoting
the socio-economic development,
including participation in cultural
life, recreation and sports, by
persons with disability in the
county;

co-ordinate the implementation of
programmes developed by the
Council and the Authority relating
to persons with disability in the
county; and

(g) prepare  and publish  reports

containing  statistical or other
information relating to programmes
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and effect of the programmes
carried out by the county in relation
to persons with disability.

(3) The county executive committee
member may, for the effective performance
of the functions under subsection (2),
designate a public officer within the county
public service or constitute a committee to
perform such functions as the county
executive member may determine.

(4) Where the county executive
member constitutes a committee under
subsection (3), the committee shall consist
of—

(a) a person who represents persons
with disability in the county;

(b) two public officers serving in the
respective county public service;

(c) two members of the public with
knowledge or experience on matters
relating to the welfare,
rehabilitation and the management
persons with disability and belong
to a related group or organization;
and

(d) such other persons, not exceeding
two, as the county executive
committee member shall consider
necessary for the performance of
the functions of the committee.

(5) In constituting a committee under
subsection (4), the county executive
committee member shall ensure that—

(a) not more than two thirds of its
members shall be of the same
gender; and

(b) the persons appointed to the
committee hold a minimum
qualification of a degree from a
university recognised in Kenya.



The Persons with Disabilities (Amendment) Bill, 2020

731

(6) The respective county government
shall enact county specific legislation to
provide for—

(a) procedure for nomination and
appointment of the members of the
comimittee;

(b) such further qualifications for
appointment to the committee as
may be considered appropriate;

(c) the term of appointment;

(d) the criteria and procedure for
removal of a member from the
committee; and

(e) such other matters as the county
government shall consider
necessary.

5. Section 4 of the principal Act is amended—
(a) in subsection (1)—

(i) by deleting paragraph (c) and substituting
therefor the following new paragraph—

(c) one person nominated by the council of
county governors with knowledge and at
least three years’ experience on matters
relating to disabilities;

(ii) by inserting the words “an ex officio member
and” immediately after the words “who shall
be” in paragraph (e); and

(b) by inserting the following new subsections
immediately after subsection (1)—

(1A) The Council may co-opt not more than
two persons, whose knowledge and skills are
necessary for the performance of the functions of
the Council.

(IB) A member co-opted under subsection
(1A) shall—

(a) have no right to vote at a meeting of the
Council; and

Amendment of
section 4 of
No.14 of 2003.
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(b) serve for a specified period as the Council
may determine.

(1C) The members of the Council shall,
at their first meeting elect a vice
chairperson from amongst their members.

(ID) The person elected under
subsection (1C) shall be of opposite gender
and of a different category of disability
from the Chairperson.

6. The principal Act is amended by inserting the
following new sections immediately after section 4 —

Qualifications for 4A. (1) A person is qualified to be
PR, appointed as a member of the Council if that
person—

(a) is a Kenyan citizen;

(b) holds a degree from a university
recognized in Kenya;

(c) has knowledge and—

(1) in the case of the chairperson, at
least six years’ working
experience, three of which shall
be on matters relating to
disability, human rights or
social development; and

(i1) a member, at least five years’
experience of which three years
shall be on matters relating to
disabilities; and

(d) satisfies the requirements of

Chapter Six of the Constitution.

(2) A person shall not qualify for
appointment as a member of the Council if
that person—

Insertion of new
sections in No. 14
of 2003.
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Procedure for
appointment

(a) has been removed from office for
contravening the provisions of the
Constitution or any other law;

(b) is a public officer;

(c) is a member of a governing body of
a political party;

(d) is a member of Parliament or a
county assembly;

(e) has been convicted for an offence
and sentenced to a term of
imprisonment of at least six
months;

(f) has been convicted of an offence
under this Act; or

(2) has been compelled to resign or
been removed from office, on
account of abuse of office.

4B. (1) Whenever a vacancy occurs in
the office of the chairperson or a member
under section 4C (b), the executive director
shall forthwith notify the Public Service
Commission.

(2) The Public Service Commission
shall, within a period of fourteen days from
the date of the occurrence of the vacancy, by
notice in two daily newspapers of national
circulation and its official website and the
website of the Ministry responsible for
matters relating to disability, declare the
vacancy on the Council and invite
applications from persons qualified under
this Act within a period specified in the
notice.

(3) The Commission shall consider all
applications submitted under subsection (2)
and, within a period of fourteen days from
the expiry of the period specified in the
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notice issued under that subsection, forward

names  of

persons  nominated for

appointment to—

(a) the President, in the case of the
Chairperson, or

(b) the Cabinet Secretary in the case of
a member.

(4) The appointment under this section
shall be by notice in the Gazette.

Vapation of aftice 4C. A member of the Council may —

(a) at any time resign from office by
notice in writing to the Cabinet
Secretary;

(b) be removed from office by the
Cabinet Secretary if the member—

o)

(i)

(iii)

@iv)

(v)

has been absent from three
consecutive meetings of the
Council without the
permission of the chairperson;

is convicted of a criminal
offence and sentenced to
imprisonment for a term of at
least six months;

is convicted of an offence
involving dishonesty or fraud;

is adjudged bankrupt or enters
into a composition scheme or
arrangement with his creditors;
or

is unable to perform the
functions of office by reason
of  physical or mental
infirmity.
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gz:ﬁ:c'}f”'i“" o 4D. The members of the Council shall
be paid such remuneration or allowances as
the Cabinet Secretary may, in consultation
with the Salaries and Remuneration
Commission, determine.

7. The principal Act is amended by deleting section 5
and substituting therefor the following new section—

Teinut oRGthee of 5. The Chairperson and members of the

Members of the i 2 £

Council. Council appointed under section
4(1)(d) shall hold office for a term of three
years and shall be eligible for re-
appointment for one further term of three
years.

8. Section 6 of the principal Act is amended —

(a) in subsection (2) by deleting the words “local
authorities” appearing immediately after the words
“Ministries and” in paragraph (a) and substituting
therefor the words “county governments”;

(b) in subsection (3) by inserting the words “in
consultation with the Salaries and Remuneration
Commission,” immediately after the words “as the
Council may”.

9. Section 7 of the principal Act is amended —
(a) in subsection (1)(b) by —

(i) inserting the word “National” immediately
after the words “cooperate with the” in
subparagraph (ii);

(ii) inserting the following new subparagraph
immediately after subparagraph (ii) —

(iia) advise the Cabinet Secretary for the time
being responsible for matters relating to
planning and the county executive
committee members in each county on
the collection, collation, management
and dissemination of data relating to
persons with disability;

Amendment of
section 6 of No
14 of 2003.

Amendment of
section 7 of No
14 of 2003.
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(iii) deleting the word “Minister” appearing

@v)

v)

immediately after the words “advise the” in
subparagraph (iii) and substituting therefor
the words “Cabinet Secretary and the
respective  county executive committee
members”;

inserting the following new subparagraphs
immediately after subparagraph (iii)—

(iiia) advise the Cabinet Secretary on the
development of national policy and
legislation for the promotion and
protection of the rights of persons with
disability;

(iiib) monitor, evaluate, report on and advise
the Cabinet Secretary and the
respective county executive committee
members on the progress made in the
realisation of the rights of persons with
disability and recommend appropriate
action to facilitate full enforcement;

inserting the following new subparagraph
immediately after subparagraph (iv)—

(iva) monitor and evaluate the effectiveness
of strategies and programmes on the
promotion and protection of the rights
of persons with disability;

(vi) deleting the words “encourage and
secure the” appearing at the beginning
of subparagraph (vii) and substituting
therefor the words “collaborate with the
county governments”;

(b) in subsection (1)(c) by—

)

deleting the words “Government and local
authorities” appearing immediately after the
words “managed by the” in subparagraph (ii)
and substituting therefor the words “National
and county governments”;
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(i1) by inserting the following new paragraph
immediately after paragraph (c)—

(ca) maintain a database on, and facilitate
access to information by, persons with
disability including institutions and
organizations offering services to the
persons with disability;

(c) in subsection (1)(d) by—

(i) deleting the word “Government” appearing
immediately after the words “managed by
the” in subparagraph (ii) and substituting
therefor the words “National and county
governments”;

(ii) inserting the following new paragraphs
immediately after paragraph (d)—

(da) facilitate access to information on, and
the acquisition of, mobility aids, devices
and assistive technologies required by
persons with disability;

(db) advise the county governments on the
implementation of national policy in so
far as they relate to the promotion and
protection of basic rights and freedoms
of persons with disability, including—

(i) the rights of children with disabilities
to access early childhood
development programmes, child care
facilities and respite care services;
and

(ii) the right of learners with disabilities
to access village polytechnics,
homecraft and vocational training
centres;

(d) in subsection (1)(e) by inserting the word
“National” immediately after the words “to consult
with the”;
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(e)

by deleting subsection (1)(g) and substituting
therefor the following new subsection—

(g) to prepare and submit an annual report to the

(2)

(h)

Cabinet Secretary and Parliament on—

(i) the progress made in the realization of the
rights of persons with disability;

(if) the challenges faced by persons with
disability in the realisation of their rights; and

(iii) measures and strategies put in place to
address the challenges;

in subsection (1)(h) by deleting the word
“Government” appearing immediately after the
words “consult with the” and substituting therefor
the words “national and county governments™;

by inserting the following new paragraphs
immediately after subsection (1)(h) —

(ha) advise the Cabinet Secretary and county
governments on—

(1) appropriate programmes, plans and other
administrative measures required for the
realisation of the rights of persons with
disability;

(ii) appropriate measures, including
affirmative action programmes and
policies designed to redress any
disadvantage suffered by persons with
disability because of past discrimination;

(hb) advise and facilitate state and non-state
agencies in the training of relevant
professionals and staff in matters relating to
the rights of persons with disability;

(hc) provide information and technical advice to
individual ~ care  givers, institutions,
associations and organizations concerned
with the care and rehabilitation of persons
with disability;
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(hd) undertake research, advise and recommend
the development of new technologies,
including information and communications
technologies, mobility aids, devices and
assistive technologies, suitable for use by
persons with disability;

(he) collaborate with the Media Council of Kenya
and media in—

(i) creating awareness through programmes on
matters relating to the rights of persons
with disability; and

(ii) ensuring that information communicated
by the media houses is accessible to
persons with disability;

(i) in subsection (2) by—

(i) deleting the word “Minister” appearing at the
end of paragraph (b) and substituting therefor
the words “Cabinet Secretary”;

(ii) deleting the word “Minister” appearing
immediately after the words “approval of the”
in paragraph (c) and substituting therefor the
words “Cabinet Secretary” and

(iii) deleting the word “Minister” appearing
immediately after the words “approval of the”
in paragraph (d) and substituting therefor the
words “Cabinet Secretary”.

10. The principal Act is amended by inserting the
following new section immediately after section 7—

TRvcy o e 7A. In the performance of its functions

Council. . . 3
under this Act, the Council may, or in
association with other persons or bodies—

(a) enforce and generally administer
the provisions of this Act and other
related laws;

(b) issue adjustment orders;

Insertion of new
sections in No.
14 of 2003.
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Cap. 488

(©

conduct accessibility audits;

(d) issue summonses or other such

(e)

4y

€9)

other  orders  requiring  the
attendance  of such  person,
organization or institution as it may
consider necessary for the
realization of the objects of this
Act;

control, supervise and manage the
assets and liabilities of the Council
in such a manner and as best
provides for the purposes of the
Act;

seek and receive any grants,
testamentary gifts, donations and
make legitimate disbursements
from such grants, testamentary gifts
and donations for its purposes as it
may consider necessary;

levy such fees and charges for its
services as may be prescribed;

(h) enter into association with other

)

)

bodies within or outside Kenya as
the  Council may  consider
necessary;

subject to the law on public finance,
the Council may invest the funds of
the Council not immediately
required for the purposes of the
Council;

open and operate such accounts as
are necessary for the funds of the
Council with a bank or financial
institution licensed to conduct
banking business under the Banking
Act to be approved by the National
Treasury which shall be operated
and maintained in the manner as
may be prescribed by the National
Treasury under the Public Finance
Management Act; and
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(k) do all such other things as may be
necessary for the performance of its

Ne- AR ae2m2 functions under this Act.

11. Section 8 of the principal Act is amended by
inserting the following new paragraph immediately after
paragraph (b)—

(¢) any grants, gifts, donations or other
endowments that may be donated to the
Council.

12. Section 9 of the principal Act is amended by
deleting the word “Minister” appearing at the end of
subsection (2) and substituting therefor the words
“Cabinet Secretary”.

13. Section 10 of the principal Act is amended by
deleting the words “Minister and all other Government
agencies involved in the work of the Council” appearing
immediately after the words “presented to the” and
substituting therefor the words “Cabinet Secretary and
Parliament.”

14. The principal Act is amended by deleting Part III
and substituting therefor the following new Part—

PARTIII—RIGHTS OF PERSONS WITH

DISABILITY
ofpronswih - 11.The National and  county
dispability governments shall take steps to achieve the

full realisation of the rights of persons with
disability and shall, for this purpose—

(a) take all necessary measures to
ensure the effective enjoyment of
the inherent right to life by
persons with disability;

(b) take appropriate measures to
prevent the discrimination of
women and girls with disabilities;

(c) take all feasible measures to
specifically protect persons with
disability in situations of risk;

(d) ensure that persons with disability
enjoy equal protection before the
law;

Amendment of
section 8 of No.
14 of 2003

Amendment of
section 9 of No.
14 of 2003

Amendment of
section 10 of No
14 of 2003.

Amendment of
Part I1I of No 14
of 2003,
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(e)

®

(2)

take all the necessary measures to
prevent persons with disability
from being subjected to torture,
cruel, inhuman or degrading
treatment or punishment;

take all the necessary measures to
prevent persons with disability
from being subjected to medical or
scientific experimentation without
their consent;

take all appropriate measures to
promote the physical, cognitive
and  psychological recovery,
rehabilitation, habilitation and
social reintegration of persons
with disability;

(h) protect the privacy and

@

@

and
Non-Discrimination (a)

(b)

information relating to the health,
rehabilitation and habilitation of a
person with disabilities;

establish appropriate habilitation
and rehabilitation programmes for
persons with disability; and

facilitate the full participation of
persons with disability in political
activities including voting and
seeking public positions whether
elective or appointive.

Right ta Bquality 12. (1) Every person with disability is—

equal before the law in the social,
cultural, economic, political, or any
other field of life and is guaranteed
to protection, benefit of the law
and to effective legal protection
against discrimination on all
grounds;

entitled to the full and equal
enjoyment of the goods, services,
facilities, or accommodations on an
equal basis with others.
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Right to
Legal Capacity.

Right to marry and

form a family.

(2) Special measures, including
reasonable accommodation and support
services which are necessary to accelerate or
achieve equality and eliminate discrimination
against persons with disability shall not be
considered discrimination.

13. (1) Every person with disability has

the right to—

(i) recognition of legal capacity before
the law; and

(ii) protection and benefit of the law
on an equal basis with others.

(2) Every person with disability is
entitled to the support services he or she may
require in exercising the right to legal
capacity.

(3) Every person with disability has
equal right to own or inherit property, to
control his or her own financial affairs and to
have equal access to bank loans, mortgages
and other forms of financial credit.

14. (1) Every person with disability who
is of marriageable age has the right to marry
and form a family on the basis of free and
full consent.

(2) A person with disability has the
right to control their sexuality and
reproductive health.

(3) A person with disability shall not be
separated from their child on the ground of
disability.

(4) Every person with disability shall at
marriage, during marriage and at the
dissolution of marriage be entitled to
affirmative action in the protection of his or
her property acquired at marriage, during
marriage and dissolution of marriage.
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Rightto Féivacy: 15. (1) A person with disability has a
right to privacy and confidentiality and for
this purpose, a public or a private institution
shall protect information relating to—

(a) personal health;
(b) habilitation; and

(c) rehabilitation services for persons
with disability and such
information shall not be shared
without express authority of the
person with disability concerned.

(‘;’:’:;1153 Wit 16. Every woman with disability has the
i right to enjoyment of her human rights and
fundamental freedoms without

discrimination on an equal basis with others,
including the right to—

(a) participate in social, economic and
political decision-making and other
related activities;

(b) protection from sexual and gender-
based violence;

(c) be provided with habilitation,
rehabilitation and  psychosocial
support against sexual and gender-
based violence;

(d) sexual and reproductive health
services;

(e) retain and control her fertility;

(f) keep her child and not be deprived
of her child on grounds of disability;
and

(g) full development, advancement
and empowerment.

b with 17. Every child with disability has the
¥ right and freedom on an equal basis with
other children in respect to—
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(a) a name and registration immediately
after birth;

(b) evolving capacities, identities and to
enjoy a full and decent life, in
conditions which promote and
ensure dignity, self-reliance, and
independence;

(c) freedom to express their views on
all matters affecting them; and

(d) age-appropriate assistance to realise
their rights under Chapter 4 of the
Constitution and this Act.

o 18. (1) Every youth with disability is
with disability. . . .
entitled to enjoyment of human rights and
fundamental freedoms on an equal basis with
other youth.

(2) The Council in consultation with
National and County Governments and other
state agencies shall take policy, legislative,
administrative and other measures to ensure
that the rights of youth with disabilities are
fully respected, including by—

(a) promoting full, inclusive and
accessible education, training and
employment and programmes for
youth with disabilities;

(b) promoting the inclusion of youth
with disabilities in mainstream
youth organisations and
programmes;

(c) removing barriers that hinder or
discriminate against the
participation of  youth  with
disabilities in society;

(d) promoting training and access to
Information, Communication and
technology especially for youth with
disabilities in rural areas;
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(e) developing programmes to
overcome social and economic
isolation, and removing systemic
barriers in the labour market for
youth with disabilities;

(f) ensuring access to credit facilities
for youth with disabilities; and

(g) developing and  implementing
special measures to facilitate full
and equal participation of youth
with disabilities in training, sports,
culture, science and technology.

CHa e 19. Every older member of the society

::,ilhif;?ﬁ%, with disability has the right to enjoyment of
human rights and fundamental freedoms on
an equal basis with others, including the right
to—

(a) access social protection
programmes;

(b) have appropriate measures and
safeguards put in place to provide
them with support they may require
to exercise the legal capacity; and

(¢) access inclusive services.
Righe:ae dacuments 20. (1) Every person with disability has

f registrati " . . - :
et hats & right to be issued with a certificate of birth,
national identification card, passport, and any
other document of registration or

identification

(2) A person with disability shall not be
deprived, on the basis of disability, of their
ability to obtain, possess and utilize
documentation of their nationality or other
documentation of identification, or to utilize
relevant processes, that may be needed to
facilitate exercise of other rights.

, , 21. Every Person with disability has a
Right to physical and . i s
mental intcgrity. ~ T1ght to respect for their physical and mental
integrity and the right to security.
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Right o buman 22. Every person with disability has a

dignity.

Protection from
abuse, exploitation
and violence.

Protection and
Safety of
persons

with disability
in situations of
risk

and
humanitarian
emergencies.

right to human dignity and the right for that
dignity to be respected and protected and in
particular not to be referred to by demeaning,
embarrassing, derogatory and any other term
that may be considered as lowering his or her
human dignity.

23. (1) Every person with disability has
the right to be protected against all forms of
abuse, neglect, exploitation, physical, mental,
sexual, or emotional violence in all settings
at all places including; homes, care-houses,
educational institutions, hospitals,
workplaces, and any other place which
resides, cohabits, employs or in other manner
inhabits any person with disability whether
temporarily or permanently.

(2) A person or an organisation
working with a person with disability who
has reason to believe that an act of
exploitation, neglect, violence or abuse has
been, or is being, or is likely to be
committed against a person with disability
shall submit information regarding the acts
to a law enforcement agency in whose
jurisdiction such incident occurs or is likely
to occur, and such agency shall take
immediate steps on the receipt of such
information to stop or prevent it.

(3) A person who fails to comply with
the provisions of subsection (2) commits an
offence and is liable, on conviction, to a fine
not exceeding fifty thousand shillings or to
imprisonment to a term not exceeding one
year or both.

24. (1) Every person with disability has
a right to suitable and specialised protection
and safety in situations of risk, including
conflict, humanitarian emergencies and the
occurrence of natural disasters.

(2) Entities which run places to which
the public has access shall take appropriate
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measures to ensure protection and safety of
persons with disability during the occurrence
of any disaster and in situations of risk and
humanitarian emergencies.

(3) The Kenya Defence Forces, the
National Police Service and any other
establishment whether public or private,
engaged in emergency or humanitarian
services shall, in all situations of conflict,
humanitarian ~ emergencies and  the
occurrence of natural disasters take measures
to ensure the safety and protection of persons
with disability in light of the obligations
under the relevant international conventions
on human rights.

(4) Every construction and
reconstruction programmes and activities
undertaken by the National and county
governments and any other establishment
whether public or private engaged in
emergency or humanitarian services shall,
after consultation with the Council, in
response to any situation of conflict,
humanitarian  emergencies or natural
disasters take into account the accessibility
requirements of persons with disability.

Spoeial e for 25. (1) Every person with disability is

persons
disability.

Right to education.

h . .
“Pentitled to special measures to accelerate the

equal participation in the social, cultural,
economic, civil, political, or any other field.

(2) Every public and private institution
shall take effective measures and, where
appropriate, special measures to ensure
continuing improvement of economic and
social conditions of persons with disability.

26. (1) Every child and person with
disability has a right to admission to any
institution of learning and access to an
inclusive, quality and free primary and
secondary education on an equal basis.
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(2) A child or other person with
disability shall not be excluded from the
education system on the basis of disability.

(3) The National government shall
facilitate participation of persons with
disability in accessible and adaptable
continuing adult education programmes on
an equal basis.

(4) The national and county
governments shall ensure that persons with
disability have access to inclusive education,
without discrimination and on an equal basis
at all levels.

(5) A child with disability shall not be
excluded from free and compulsory early
childhood, primary or secondary education,
on the basis of disability.

(6) Every child with disability has a
right to equal access to play, recreation and
leisure and sporting activities, including
those activities in the school system.

(7) The Council in consultation with the
National and respective county government
shall ensure that—

(a) learning institutions take into
account the needs of persons with
disability with respect to the set
entry requirements, pass marks,
curriculum, examinations, auxiliary
services, use of school facilities,
class schedules, physical education
requirements and other similar
considerations;

(b) learning institutions provide
individualized support measures,
appropriate equipment, assistive
devices, adoptive technologies and
other  supportive  services in
environments that maximize
academic and social development,
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consistent with the goal of full
inclusion  of  students  with
disabilities; and

(c) the

Ministry  responsible  for

education formulates strategies to
implement  inclusive  education
through—

(a)

(b)

(©

(d)

(e)

®

enforcement of recruitment and
retention of special education
teachers in all schools and
institutions;

development of a least
restrictive  environment by
adaptation  and  structural
adjustments of all educational
institutions to the needs of
persons with disability;

establishment of specialized
institutions  that  undertake
research and development in
education for learners with
disability;

establishment of at least one
assessment center in each
county to support educational
institutions within the county
by way of teacher trainers,
educational aids, equipment
and materials;

promotion of the wuse of
appropriate augmentative and
alternative modes, means and
formats of communication,
adoptive technologies,
including Braille and Kenya
Sign Language; and

introduction of Kenya sign
language interpretation course
in all training institutions.
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(8) The Cabinet Secretary in charge of
education shall develop an adaptable
examination framework and award a
certificate to children with mental disabilities
after completion of their education.

(9) A person who denies a person with
disability admission to a learning institution
on the basis of disability commits an offence
and is liable, on conviction, to a fine not
exceeding five hundred thousand shillings or
to imprisonment for a term not exceeding
two years or to both.

(10) The Cabinet Secretary
responsible for education shall—

(a) put in place strategies and policy
for the development of persons with
disability through their personality,
talents and creativity and their
mental and physical abilities, to
their fullest potential;

(b) in collaboration with the relevant
line ministries shall provide training
facilities for speech therapy,

occupational therapy,
physiotherapy, guidance and
counseling, audio-logical

assessments, habilitation and aural
and oral rehabilitation for children
with disabilities; and

(c) in consultation with the County
Education Board put in place a
sustainable financial framework in
each financial year to achieve full
realization of the right to education
for persons with disability.

(11) Every person with a disability is
entitled to receive the support services
required, within the general education
system, to facilitate his or her effective
inclusive education.
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Right to work
and Employment
for Persons

with disability.

(12) The Council shall work in
consultation with relevant agencies of
National and county governments to make
provisions for an integrated system of
special and non-formal schools and
institutions, especially for the deaf, the blind,
the deaf blind and those with developmental
disabilities to cater for skills development
and self- reliance, and establishment of
braille and recorded libraries for persons
with visual disabilities.

27. (1) An employer shall not
discriminate against a qualified person with
disability in the formulation and
implementation of job. Application and
employment procedures, hiring, promotion
and other terms, conditions and privileges of
employment.

(2) Every employer shall—

(a) reserve at least five per cent direct
employment  opportunities  for
persons with disability to secure
employment;

(b) formulate policies and programmes
to promote basic human rights,
improve working conditions and
enhance employment opportunities
for persons with disability;

(c) in the process of recruitment, not
discriminate solely on account of the
disability of a person;

(d) not conduct any test or examination
to establish whether an applicant is
a person with a disability or as to
the nature or severity of the person’s
disability; and

(e) be required to carry out appropriate
modifications in their work
premises to accommodate the
employment of persons with
disability;
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(3) Every employer shall submit, in the
prescribed form, such information regarding
the status of employment of persons with
disability within their establishments to the
Council.

(4) The following acts shall, for
purposes of subsection (2)(c) constitute acts
of discrimination—

(a) limiting, segregating or classifying a
job applicant with disabilities in a
manner which adversely affects his
or her employment opportunities;

(b) using  qualification  standards,
employment tests or other selection
criteria that screen out or tend to
screen out or prohibit career
progression of persons  with
disability;

(c) implementing standards, criteria, or
methods of administration showing
the effect of discrimination on the
basis of disability or perpetuating
the discrimination of others who are
subject to common administrative
control;

(d) providing less payment,
remuneration or fringe benefits to a
qualified employee with disability,
than the amount paid to other
employees performing the same
work;

(e) favoring an employee without
disability over a qualified employee
with disability with respect to
promotion, training opportunities,
study and scholarship grants, solely
on account of the latter’s disability;

(f) re-assigning or transferring a
qualified employee with disability
from a task or position the employee
is able to can perform to one which
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he or she cannot perform because of
his or her disability;

(g) failing to select or administer in the
most effective manner, employment
tests which accurately reflect the
skills, and aptitude of an applicant
or employee with disability, rather
than the impaired sensory, manual
or speaking skills of such applicant
or employee: if any; and

(h) excluding persons with disability
from membership in trade and
labour unions or similar
organizations.

(5) For the purposes of subsection (4),
the age of retirement shall be the age as may
be provided in regulations made by the
Cabinet Secretary.

(6) For purpose of this section—

(a) “reasonable accommodation” for
purposes of employment includes—

(1) making existing facilities used by
employees accessible to, and
usable by, persons with
disability; and

(ii) job restructuring, part time or
modified  work  schedules,
reassignment to a vacant or
suitable position, acquisition or
modification of equipment or
devices, appropriate adjustments
or modifications of
examinations, training materials
or policies, the provisions of
qualified readers or interpreters,
and other similar
accommodations for persons
with disability;

(b) “employer” means an employer in
the public service;
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No dismissal
for employee

with disability.

(c) “discrimination” may include—

(i) limiting or classifying a job
applicant or employee in an
adverse way;

(ii) denying employment
opportunities qualified persons;

(iif) not making reasonable
accommodation for the known
physical or mental limitations
of an  employee  with
disabilities;

(iv) not advancing employees with
disabilities in employment; and

(v) not  providing necessary
accommodations in training
materials or policies; and the
provision of qualified readers
or interpreters.

28. (1) A person with disability shall
not be dismissed or suffer a reduction in rank
solely on the grounds of disability, acquiring
any disability or any consequences thereof.

(2) Notwithstanding subsection (1), —

(a) where an employee with disability
is placed under undue stress or
disadvantage in the usual course of
employment as a result of the
disability, such employee shall be
eligible for a post at the same rank
with adequate support; and

(b) such employee may, if required by
the nature of disability, be
deployed to another post with the
same pay scale and service and if it
is not possible to adjust the
employee against any post, the
employee may be kept on a
supernumerary post until a suitable
post is available or he attains the
age of retirement, whichever is
earlier.



756

The Persons with Disabilities (Amendment) Bill, 2020

Incentive for private 29. (1) A private employer who engages

employer.

Right to health.

a person with a disability with the required
skills or qualifications either as a regular
employee, apprentice or learner may apply
for a deduction from its taxable income
equivalent to twenty five percent of the total
amount paid as salary and wages to such
employee.

(2) An employer shall, for purposes of
subsection (1), present proof certified by the
Council of the employee of the person in
respect of whom it claims the deduction and
the persons with disability so employed are
accredited with the Council as to their
disabilities, skills and qualifications.

(3) A private employer who improves or
modifies its physical facilities or avails
special services in order to provide
reasonable accommodation for employees
with disabilities may apply for additional
deductions from its net taxable income
equivalent to fifty percent of the direct costs
of the improvements, modifications or
special services.

30. (1) Every person with disability has
the right to health, including health-related
habilitation and rehabilitation services
without discrimination on the basis of
disability.

(2) Every person with disability has the
right to—

(a) the enjoyment of sexual and
reproductive health rights;

(b) information that will enable him or
her to make responsible and
informed choices about their sexual
and reproductive health;

(c) be treated with respect, privacy and
dignity while seeking health related
services; and
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to participate
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health
programmes.

(d) free medical care and treatment on
condition of his or her disability in
public owned health institutions.

(3) Medical assessment reports
undertaken with respect to a person with
disability for purposes of registration,
employment or compensation shall be carried
out free of charge in public-owned health
facility.

(4) Every national or referral health
facility shall employ at least two Kenya Sign
Language interpreters and shall take into
account the need for gender balance in the
hospital organizational structure.

(5) No person shall subject a person
with disability to any medical procedure
which leads to or could lead to infertility
without that person’s express consent.

(6) Notwithstanding subsection (5),
where the person with a disability is a minor
such procedure may in cases of medical
necessity confirmed by a medical
practitioner, be performed with the parent or
guardian’s consent.

31. (1) The Council shall be represented
in the implementation of the national and
county health programs under the Cabinet
Secretary and county executive committee
responsible for health for the purpose of—

(a) prevention of occurrence and early
identification of disability;

(b) early rehabilitation of persons with
disability;

(c) enabling persons with disability to
receive free  habilitation and
rehabilitation and medical services
in public and privately-owned health
institutions;

(d) availing health services and field

medical personnel to persons with
disability at an affordable cost; and
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Access

to information
and
communication
technology
services.

(e) prompt attendance by medical
personnel to persons with disability.

(2) Every person with disability has a
right to information, communication
technology and systems which would enable
such persons carry on with their day to day
activities with ease.

31A. (1) Every person with disability
has the right to access information,
communication and other services including
the right to freedom of expression and
opinion, the freedom to seek, receive and
impart information and ideas, electronic and
emergency services open or provided to the
public on an equal basis with others in a
timely manner and without additional cost
and through all forms of communication of
his or her choice.

(2) It shall be the obligation of a public
institution to  disseminate information
intended for the general public in a format
that is accessible to. Persons with disability.

(3) Every public institution shall put in
place systems to facilitate communication by
persons with disability including sign
language interpreters, Braille, augmentative
and alternative communication.

(4) Every public television and radio
station and telephone service providers shall
provide information and services in
accessible  formats and technologies
appropriate to different kinds of persons with
disability.

(5) Every telecommunication entity in
Kenya shall take steps to provide
functionally  equivalent  services for
consumers with disability to enable them
access services, products and programs
offered by entity.

(6) Every television station shall provide
a Kenya sign language inset, sub-titles in
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Access to Justice.

newscasts, educational programs and in all
programs covering events at the national,
regional and international level.

(7) Every public institution of higher
learning shall offer a common course in
Kenya Sign Language.

31B. (1) Every person with disability
has a right to effective access to justice on an
equal basis with others including the
provision of procedural and age-appropriate
accommodation in order to facilitate their
effective role as direct and indirect
participants, including as witnesses, in all
legal proceedings, at investigative and other
preliminary stages.

(2) The Attorney-General, in
consultation with the Council and the Law
Society of Kenya, shall make regulations for
the provision of legal services at a subsidised
fee for persons with disability with respect to

(a) matters affecting the violation of
the rights of persons with disability
or the deprivation of their property;

(b) cases involving capital punishment
of persons with disability; and

(c) such matters and cases as maybe
prescribed.

(3) The Chief Justice shall make rules to
provide for—

(a) the exemption, of persons with
disability, from the payment of court
fees in relation to matters or cases
described in subsection (1); and

(b) the provision, to persons with
disability who attend court, of free
Kenya Sign Language interpreters,
Braille services other
communication formats and
technologies accessible to persons
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with  disability, physical guide
assistance and intermediaries.

(4) Accused persons with disability who
are denied bail shall be entitled to be held in
custody in a faciliy modified in accordance
with such standards as may be prescribed.

(5) The Chief Justice shall ensure that
all suits involving persons with disability are
disposed of expeditiously having due regard
to the particular disability and suffering of
such persons.

(6) Law enforcement agencies and
institutions shall take into consideration the
disability of a person on arrest, detention,
investigation, trial or confinement.

ir;?:;-andf:slfﬁﬂ““- 31C. (1) Every person with disability
" has a right to take part on an equal basis with
other persons in sporting, recreation, leisure
and cultural activities at the national,
regional and international level.

(2) The Cabinet Secretaries responsible
for matters relating to sports and cultural
activities shall, in consultation with the
Council, take put in place such measures as
may be considered necessary to avail all
persons with disability the opportunity to
develop and utilize their creative, artistic and
intellectual potential.

(3) A person with disability shall be
entitled, on an equal basis with others, to
recognition and support of his or her specific
cultural and linguistic identity, including
Kenya sign language and deaf culture.

(4) Every public and private institution
with sporting, recreation, leisure and cultural
activities for their employees shall ensure
that such sporting, recreational, leisure and
cultural activities shall put n. place
mechanisms to enable the participation of
persons with disability.

(5) Government  agencies  and
institutions  responsible for curriculum
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development shall restructure courses and
programmes to ensure access, inclusion and
participation of persons with disability in all
sporting activities.

(6) Every person with disability shall be
entitled to the use, without discrimination
and on the same basis with other persons, of
recreational and tourism venues or sports
facilities owned or operated by the
government during social, sporting or
recreational activities.

(7) The national and county

governments shall provide persons with
disability with the necessary suitable

environment, including appropriate
instruction, training, resources and medical
personnel, architectural infrastructure,

apparatus and equipment, transportation
facilities for the participants.

31D. (1) Every person with disability is
entitled to a barrier-free and disability-
friendly environment to enable him or her to
live independently and participate fully in all
aspects of life.

(2) The national and county
governments shall put in place measures to
ensure that the physical environment,
transport system, information and
communication facilities and other facilities
and services including emergency services
that are accessible to or provided to the
public are also accessible to persons with
disability.

(3) Public and private institutions shall
formulate and implement minimum
standards and guidelines to enable access, by
persons with disability, to facilities and
services that accessible to or provided to the
public taking into account the different forms
of disability.

(4) Every person with disability has the
right to free movement with his or her
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assistive devices and services including
guide animals and no person with disability
shall be denied access to any public place
because of the nature of his or her assistive
device and service.

(5) The relevant government agencies
shall not approve a building plan unless such
plan complies with such standards on
accessibility as may be prescribed.

(6) The Council shall, in consultation
with the relevant government agencies and
the private sector, prescribe the minimum
standards for the accessibility, by persons
with disability, of facilities and services that
are provided to the public.

(7) In prescribing the standards under
subsection (6), the Council shall take into
account the need to ensure that the facilities
and services are age and gender appropriate
and are applicable to—

(a) all buildings and facilities used by
the public;

(b) permanent, temporary or emergency
conditions;

(c) road and rail based transport;
(d) aviation;
(e) maritime transport and ports;

(f) pedestrian infrastructure including
zebra crossings and sidewalks;

(g) public transport system; and
(h) any other mode of transport.

(8) No individual, organisation or
establishment shall be issued a certificate of
completion or allowed to take occupation of
a building if it has failed to comply with the
standards and regulations.

(9) Any construction, modification or
alteration to the built environment that is
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undertaken after the commencement of this
Act shall be undertaken in conformity with
the standards set out in the First Schedule on
accessibility of the built environment for
persons with disability.

(10) The Cabinet Secretary responsible
for matters relating to building standards
shall prescribe standards to ensure a barrier
free environment for persons with disability.

31E. (1) This section shall apply to—

(a) all premises to which members of
the public are ordinarily admitted
whether on payment of a fee or
otherwise;

(b) public transport operators and
providers of communication and
information services; and

(c) all services or amenities ordinarily
provided to members of the public.

(2) If the Council considers that any
premises, services or amenities are
inaccessible to persons with disability by
reason of any structural, physical,
administrative or other impediment to such
access, the Council shall, subject to this
section, serve upon the proprietor of the
premises or the provider of the services or
amenities concerned an adjustment order.

(3) The Council shall set out the
following information in the adjustment
order issued under subsection (2) —

(a) a description of the premises,
services or amenities concerned;

(b) the grounds upon which the Council
consider that the premises, services
or amenities are inaccessible to
persons with disability;

(c) the action required to be undertaken
by the owner or provider at his or
her own expense in order to secure
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reasonable access by persons with
disability to the premises, services
or amenities: and

(d) the period within which the action
under paragraph (b) shall be
implemented.

(3) Before serving an adjustment order
under subsection (2) the Council shall serve
notice upon the person concerned—

(a) specifying the grounds upon which
the Adjustment Order is to be issued
and the nature of the action which
the Council considers necessary to
rectify the situation which has given
rise to the proposed order;

(b) stipulating the maximum period that
the Council considers reasonable for
the implementation of the action it
proposes to order: and

(c) calling upon the person to make
representations to the Council
within a specified period from the
date of the service of the notice.

(4) The Council may, upon considering
any representations made under subsection
(3)(c), issue, refrain from or defer the issuing
of an adjustment order.

(5) Within  thirty days after an
adjustment order is issued under subsection
(4), the person concerned may appeal to the
High Court against the issue of the
adjustment order.

(6) A person who fails to comply with
an adjustment order commits an office and
shall be liable, on conviction, o a fine not
exceeding five million shillings or to
imprisonment for a term not exceeding five
years or to both such fine and imprisonment.

Civil and 31F. (1) Every person with disability

Political

rights for has the right to participate in political and
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persons
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Registration of
Persons with
disability.

public life and the opportunity to enjoy them
on an equal basis with others, and to vote for
and be voted directly or through freely
chosen representatives in any public or
political office.

(2) The Independent Electoral and
Boundaries Commission shall put in place
measures to facilitate the realization of civic
and political rights by persons with disability
by—

(a) providing  voting  procedures,
facilities and materials which are
appropriate, accessible and easy to
understand and use;

(b) protecting the rights of persons with
disability to vote by secret ballot in
elections without intimidation and to
offer themselves for elections; and

(c) putting in place measures for
assistive voting by a person of their
own choice, on request and
facilitating the use of assistive and
appropriate technologies.

(3) A person who undertakes to render
assistance under subsection (3)(c) shall do so
in accordance with the instructions of the
voter.

(4) A person described in subsection (2)
shall bind himself or herself, in the
prescribed form, to comply with that
subsection.

31G. (1) The Council shall, in order to
facilitate the realization of the rights set out
under this Part by persons with disability,
keep and maintain a register setting out
information on—

(a) persons with disability, to whom it
shall issue disability identification
cards in such form as it may
determine; and
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(b) institutions, entitles owned by
persons with disability, associations
and organizations, including those
controlled and managed by the
Government, which promote the
rights of and provide services to
persons with disability and issue
certificates of registration thereof.

(2) The disability identification card or
certificate of identification issued by the
Council under subsection (1) shall be
conclusive evidence that—

(a) the holder is a person with
disability, or

(b) the institution, integrated enterprise
or organisation holding it is
registered with the Council.

15. The principal Act is amended by deleting Part IV.

16. Section 33 of the principal Act is amended—
(a) in subsection (1) by —
(1) deleting paragraph (c) and substituting therefor
the following new paragraph—

(c) any grants, donations, bequests or other
contributions made to the Fund;

(ii) inserting the following new paragraphs
immediately after the new paragraph (c)—

(d) fees and levies collected by the Council;

(e) monies that may be borrowed by the
Council in the discharge of its functions
under the Act; and

(f) all other payments due to the Fund in
respect of any matter incidental to its
functions.

(b) by inserting the following new subsection

immediately after subsection (1)—
(1A) In making investments under subsection
(1)(b) the Board of Trustees shall, with the

Amendment of
Part IV of No. 14
of 2003.
Amendment of
section 33 of No
14 of 2003.
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approval of the Council, ensure that the
funds are invested in a lawfully constituted
investment scheme in accordance with the
law relating to the administration of public
funds.

(c) in subsection (2)—

(i) by inserting the words “National and county
“immediately after the words “undertaken by
the” appearing in paragraph (c);

(i) by inserting the following new paragraphs
immediately after paragraph (c)—

(ca) make contributions to support capacity
building and empowerment programmes
undertaken by organisations of and for
persons with disability registered under
this Act for the general benefit and
development of persons with disability;

(cb) pay such sums of money required to
defray the expenses incurred in the
administration of the Fund, provided that
such payments shall not be made in
excess of fifteen per cent of the money
appropriated by Parliament in to the Fund
in any particular year;

17. Section 34 of the principal Act is amended — Awiendinent of
section 34 of No

(a) in subsection (1) by— 14 of 2003,

(i) deleting the words “The Chairman” appearing
at the beginning of paragraph (a) and
substituting  therefor the words “The
Chairperson™;

(ii) deleting paragraph (c) and substituting therefor
the following new paragraph—

(c) a representative of the Cabinet Secretary
appointed by the Cabinet Secretary;

(iii) deleting the word “Minister” appearing
immediately after the words “appointed by
the” in paragraph (d)and substituting therefor
the words “Cabinet Secretary”;

(iv) deleting the word “mental” appearing
immediately after the words “for persons
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(b)

(©)

18.

(a)

(b)

(c)

19.

with” in paragraph (e)(iii) and substituting
therefor the word “developmental”;

(v) inserting the following new paragraph
immediately after paragraph (e) —

(ea) a person appointed by the Council of
County Governors who has knowledge
and experience in matters relating to
finance;

(vi) deleting the word “three” appearing
immediately after the words “not more than”
in paragraph (f) and substituting therefor the
word “two”;

in subsection (2) by deleting the word “Minister”
appearing immediately after the word “The” and
substituting  therefor the words “Cabinet
Secretary”;

by inserting the following new subsection
immediately after subsection (2)—

(2A) The Board of Trustees shall prepare and
submit to the Council quarterly and annual reports
on the discharge of its functions every financial
year.

Section 35 of the principal Act is amended —

in subsection (1) by deleting the word “Minister”
appearing immediately after the words “may apply
to the” and substituting therefor the words
“Cabinet Secretary”;

by inserting the following new subsection
immediately after subsection (1)—

(1A) The Cabinet Secretary responsible for
finance may, on recommendation by the Council
exempt an applicant from income tax or other
levies specified under this Act.

in subsection (2) deleting the word “Minister”
appearing immediately after the word “The” and
substituting  therefor the words “Cabinet
Secretary”.

The principal Act is amended by deleting Part VI

and substituting therefor the following new part—

Amendment of
section 35 of No
14 of 2003.

Amendment of
Part VI of No.14
of 2003.
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PART VI—RELIEFS AND INCENTIVES

Exemptions.

35. (1) A person with disability who is
in receipt of an income may apply to the
Cabinet Secretary responsible for finance for
exemption from income tax and any other
levies on such income.

(2) The Cabinet Secretary responsible
for finance shall, in consultation with the
Council, assess all applications received
under subsection (1) and make such he may
consider  appropriate, exempting the
applicant wholly or to the extent provided
by the order, from income tax or other levies
specified therein, and any such order shall,
notwithstanding the provisions of any other
Act, have effect according to its terms.

(3) Materials, articles and equipment,
including motor vehicles, that are modified
or designed for the use of persons with
disability shall be exempt from import duty,
value added tax, demurrage charges, port
charges and any other government levy
which would in any way increase their cost
to the disadvantage of persons with
disability.

(4) All goods, items, implements or
equipment donated to institutions and
organizations of or for persons with
disability shall be exempt from import
duties, value added tax, demurrage charges,
port charges and any other government levy
which would in any way defeat the purposes
of or increase the cost of the said donations.

(5) All goods, items, materials,
machinery, tools, articles, implements or
equipment donated to institutions and
organizations of or for persons with
disability shall be exempt from import
duties, value added tax, demurrage charges,
port charges and any other government levy
which would in any way defeat the purposes
of or increase the cost of the said donations.
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Incentives.

(6) The purchase, importation, transfer
or gift of health materials or equipment
relating to a person with disability shall be
exempted from tax, duties, surcharges or
levies.

(7) The National and county
governments shall not collect license fee,
levies and other charges from persons with
disability.

(8) The Cabinet Secretary may, in
consultation with the Cabinet Secretary
responsible for matters relating to finance
and the Council may make regulations to
give effect to this section.

36. (1) Any donation, bequest, subsidy
or financial aid which may be made to an
institution or organization involved in the
programmes of persons with disability and
registered with the Council for the purposes
of this section shall, notwithstanding the
provisions of any other law and on
recommendation by the Council, be
allowable as a deduction from the donor’s
gross income for the purposes of computing
taxable income.

(2) The Cabinet Secretary responsible
for finance, in consultation with the Council,
shall provide incentives to  local
manufacturers of assistive devices used by
persons with disability including—

(a) additional deductions for labour
expenses;

(b) tax and duty exemptions on
imported capital equipment;

(c) tax credits on domestic capital
equipment;

(d) simplified customs procedures;

(e) unrestricted use of consigned
equipment;
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(f) exemptions from taxes and duties
on raw materials;

(g) access to bonded manufacturing
systems; and

(h) demurrage charges.

Aeoossayered, 37. The Cabinet Secretary shall, in
consultation with the Cabinet Secretary
responsible for matters relating to credit
unions, co-operatives and other lending
institutions  andthe  Council  develop
regulations to facilitate access to credit by
persons with disability.

Exemption from
taxable income of 37A' A pf:l"SOﬂ WI’]O employs a PCTSOH

employers of persons With disability and who incurs reasonable
with disability. expenses on account of —

(a) reasonable accommodation of the
employee with disability;

(b) modification of any part of the work
place designed to meet the special
needs of the employee with
disability; or

(c) mobility aids, assistive devices,
adaptive technology or other
devices or equipment, including
computer software and
computerized systems designed to
meet the special needs of the
employee with disability, is entitled
to exemption from taxable income
to the amounts so expended.

E"“‘“‘IP‘;"" fram 37B. (1) Pursuant to article 54(1)(e) of

postal charges. the Constitution the following materials and
devices shall be exempted from postal
charges —

(a) braille, printed or recorded
literature, including any materials
in tactile format, sent or received by
postal mail from within or outside
Kenya;
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Protection and safety
of persons with
disability in
situations of risk

and humanitarian
emergencies.

(b) hearing aids, mobility aids and
orthopaedic devices designed for
use by persons with disability and
sent within or outside Kenya for the
purpose of repair or delivery to—

(i) aperson with disability;

(i1) a parent or guardian of a child
with disability; or

(iii) a duly registered organizations
of or for persons with
disability; and

(c) all types of assistive devices and
adaptive technology equipment sent
by or delivered to the persons
specified in paragraph (b).

(2) The exemptions under subsection
(1) shall apply to items for personal or
institutional purposes only where the person
or institution is registered with the Council.

(3) The Cabinet Secretary shall, in
consultation with the Cabinet Secretary
responsible  for matters relating to
communication the  Council, make
regulations to give effect to this section.

37C. (1) All state and non-state
agencies shall take reasonable measures to
ensure the safety and protection of persons
with disability in any of the following
situations —

(a) civil strife and armed conflicts;

(b) terror attacks;

(c) emergency situations arising from
natural calamities such as floods
and earthquakes;

(d) outbreaks of communicable
diseases.

(2) The Cabinet Secretary shall on his
own motion or on the advice of the council
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make regulations for the better carrying into
effect of subsection (1).

Amendment of 20.The principal Act is amended by
;‘:‘ :‘;”0 ?2003 deleting Part VII and substituting therefor

Discrimination
contrary o
Article 27 of
the
Constitution.

the following new part—

PART VII—OFFENCES AND
PENALTIES

38. (1) A person who willfully and without
any lawful justification treats a person with
disability in any manner resulting in
contravention of article 27(4) and (5) of the
Constitution commits an offence and shall, on
conviction, be liable to an imprisonment not
exceeding fifteen years or to a fine not exceeding
two million shillings or to both.

(2) The following acts or omissions
constitute discrimination within the meaning of
subsection (1) if the act or omission complained
of results in denial to any person by reason only
of his or her disability to any of the following—

(a) public services or entry to public
premises  generally accessible to
members of the public;

(b) the right of inheritance in accordance
with the law of succession;

(c) health services including reproductive
health services generally accessible to
members of the public in accordance
with the law relating to health;

(d) educational or other training services,
generally accessible to the public;

(e) employment or indentured learner ship;

(f) the rights guaranteed under Articles 53
and 55 of the Constitution;

(g) the rights of older persons guaranteed
under Article 57 of the Constitution;

(h) the right to obtain, possess and utilize
documents of registration or
identification, including a certificate of
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birth, national identity card and
passport; and

(i) the right to respect for personal dignity
as guaranteed under article 28 of the
Constitution.

(3) Nothing in this section limits the right of
action of a person with disability for
compensation or other appropriate remedies in
civil proceedings.

e gl 39. (1) A person who treat a person with

exploitation or disability or does any of the acts specified in

violence.  subsection (2) by reason only of their disability
commits an offence and shall be liable, on
conviction, to a fine not exceeding one million
shillings or to imprisonment for a term not
exceeding two years or to both.

(2) The acts referred to in subsection (1)
include—

(a) physical violence occasioning actual
bodily harm or any form of physical or
psychological torture.

(b) wrongful concealment, confinement or
detention  whether in  residential
premises or in an institution resulting in
denial of a person with disability the
opportunities and services available
under this Act or any other law;

(c) harmful  cultural  practices  and
exploitation; or

(d) any other form of cruel, inhuman and
degrading treatment.

Hasriil 40. (1) The national and county

prﬂCllCCS- .
governments shall take such measures as it
considers necessary to eliminate harmful
practices committed against a person with
disability, including witchcraft, abandonment,
concealment, ritual killings or the association of
disability with omens.

(2) A person who perpetrates a harmful
practice against a person with disability is
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commits an offence and shall be liable, on
conviction, to life imprisonment.

(3) A person who wilfully aids, abets or is
an accessory to an offence in subsection (2),
commits an offence and shall be liable, on
conviction, to life imprisonment

'cf;:}m and 41. A person who causes harm or death of a

weament.  PETSON with disability through torture, cruel
treatment, ritual killings or other practices
commits an offence and shall be liable, on
conviction, to life imprisonment.

Cfﬂﬂgcg;m 42. (1) A parent, guardian or next of kin of a

with disabitiy.Derson  with disability shall not knowingly
conceal such person in such a manner as to deny
any such a person the opportunities and services
available under this Act or any other law.

(2) A person who contravenes subsection
(1) commits an offence and is liable, on
conviction to a fine not exceeding two hundred
thousand shillings or to a term of imprisonment
not exceeding one year or to both.

Denial of food 43. A person who knowingly denies food or

and fluids. . . 5 T 4
fluids to a pperson with disability who is under
his or her care or responsibility or aids or abets in
such denial commits an offence and is liable, on
conviction, to a fine not exceeding two hundred
thousand shillings or to a term of imprisonment
not exceeding one year or to both.

Degrading 44. A person who voluntarily or knowingly

treatment of a . .

pperson with COmmits or abets the degrading treatment of a

disability ~ pperson with disability by words, either spoken
or written, or by signs or by visible
representations or otherwise, commits an offence
and is liable on conviction to a fine not exceeding
two hundred thousand shillings or to a term of
imprisonment not exceeding one year or to both.

Negligenee by 44A. (1) A health professional shall not

medical di .- . ith disabili :

practitioners, diSCriminate against a person with disability in
the observance of ethical guidelines on informed
consent and confidentiality while providing
health care and other services to a person with
disability.
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Offensive
Publications.

(2) Without prejudice to subsection (1),
every health care professional shall, when
making  impairment-specific  interventions,
provide complete information to the person with
disability through accessible modes, methods and
formats.

(3) A health professional who contravenes
the provisions of subsection (1) or (2) commits
an offence and is liable, on conviction, to a fine
not exceeding Kenya Shillings two million or to
imprisonment for a term not exceeding one year,
or both.

(4) A person who, being a doctor or other
medical practitioner, negligently causes a
disability to a patient commits an offence and is
liable, on conviction, to a fine not exceeding
Kenya Shillings five million or to imprisonment
for a term not exceeding ten years, or both.

(5) A person who, not being a doctor or
medical practitioner, causes a disability to
another person or who through negligence,
deliberately worsens the disability of another
person, commits an offence and is liable, on
conviction, to a fine not exceeding ten million
shillings or to imprisonment for a term of five
years or both.

(6) A persons who performs, conducts or
directs any medical procedure to be performed on
a person with disability which leads to or is likely
to lead to infertility is commits of an offence and
is liable, on conviction, to a fine of three million
sshillings or to imprisonment for a period not
exceeding four years or both.

(7) A person acting as a care-giver of a
person with disability, whether as parent or
guardian or in any other capacity, who does any
act to facilitate, or negligently fails to prevent
such medical procedure from being performed,
commits an offence and is liable on conviction to
a fine not exceeding five hundred thousand or
with imprisonment of one year or both.

44B. (1) A person shall not publish,
circulate or display, cause or permit to be
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Giving false
information

for purposes of

registration

Failure to
furnish

iinformation.

published, circulated or displayed, a publication
that lowers or demeans the dignity of a person
with  disability or which amounts to
discrimination.

(2) For the purposes of subsection (1),
“advertisement” includes all forms of publicity —

(a) in newspapers, internet, television or
radio;

(b) by displaying notices, signs, labels,
shows cards or goods;

(c) by the circulation of samples, catalogues
pricelists, leaflets, handbills or any other
form of circular;

(d) by exhibition of pictures, models,
photographs, films or any other form of
exhibition.

(3) Any person who contravenes subsection
(1) commits an offence and shall be liable, on
conviction, to imprisonment for a term not
exceeding six months or to a fine not exceeding
one million or to both.

44C. A person who—

(a) knowingly gives false information to the
Council for the purpose of being
registered or for the purpose of
acquiring any right or privilege due to
persons so registered; or

(b) fraudulently avails or attempts to avail
or confers or attempts to confer any
benefit meant for persons with disability
on a person not entitled to such benefit;

commits an offence and is liable, on
conviction, to imprisonment for a term not
exceeding six months, or to both and any
monetary benefits wrongly obtained under
this section shall be returned to the Council
with interest at commercial rates.

44D. A person who fails to produce any
book, account or other document or to furnish
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any statement, information or particulars which,
under this Act or any order, regulation or
direction made or given thereunder, he or she is
duty bound to produce or furnish, or to answer
any question put in pursuance of the provisions
of this Act or of any order, regulation or direction
made or given thereunder, commits an offence
and is liable on conviction to a fine not exceeding
fifty thousand shillings or to imprisonment for a
term not exceeding three months, or both.

21. The principal Act is amended by deleting Part VIII ~Amendment of
L < Part VIII of No 14
and substituting therefor the following new part— of 2003,
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Protection of road

users with disabilitics.

Public sservice

vehicles and transport.

Denial of admission
into premises.

PART VIII - MISCELLANEOUS

45. The  national and county
governments shall put in place measures to
facilitate access to public roads and
highways under their respective mandates by
persons with disability and shall, for this
purpose —

(a) equip pedestrian crossings with

traffic control signals controlled by
a pedestrian push-button system;
and

provide pedestrian traffic lights
with clearly audible signals.

46. (1) A registered owner of a public
transport vehicle shall adjust the vehicle to
suit persons with disability in such manner
as maybe specified by the Council in
consultation with the relevant government
agencies.

(2) A registered owner of public
transport vehicle who improves or modifies
it to make it accessible for persons with
disability shall be entitled to apply to the
Cabinet Secretary responsible for finance
for twenty five percent of the direct cost of
the improvements and modifications.

(3) A registered owner of a public
transport vehicle referred in subsection (2)
shall present with the application under that
subsection proof of modifications certified
by the Council.

47. (1) A person shall not, on the
ground of disability alone, deny a person
with disability —

(a) admission into any premises to

which members of the public are
ordinarily admitted; or

(b) the provision of any services or
amenities to which members of the
public are entitled.
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Prohibition of
discrimination
rclating to goods,
facilitics and
services.

Apprenticeship
Technical,
Vocational
Training,
Rehabilitation
and Self-
Employment.

(2) The proprietor of premises referred
to in subsection (1) (a) shall not have the
right, on the grounds of a person's disability
alone, to reserve the right of admission to
his or her premises against such a person.

(3) A person with a disability who is
denied admission into any premises or the
provision of any service or amenity contrary
to subsection (1) shall be deemed to have
suffered an injury and shall have the right to
recover damages in any court of competent
jurisdiction.

(4) Without prejudice to subsection (3),
damages awarded under that subsection
shall be recoverable summarily as a civil
debt.

48. A person shall not provide goods
information or services, or make facilities
available to the general public, with a view
to discriminating against a person with
disability on the ground of that person's
disability by—

(a) refusing to provide to a person with

a disability any service which he or
she provides to other members of
the public; or

(b) deliberately making it impossible or
unreasonably difficult for persons
with disability to make use of the
goods, information, service or
facility.

49. Every person with disability shall,
subject to the provisions of the Employment
Act, be eligible for engagement as an
apprentice or learner in their particular
occupation for the period for which they are
hired.
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Inspectorate Units and 49A. (1) All government ministries

Inspectors.

Housing.

Markets.

shall establish a Disability Mainstreaming
Unit for the purpose of —

(a) mainstreaming disability issues;

(b) carrying out regular inspections to

ensure implementation and
compliance with the provisions of
this Act; and

(¢) liaising with the Council on
disability matters.

(2) Each Ministry shall appoint an
officer to head the Disability Mainstreaming
Unit established under subsection (1).

(3) The officer appointed under
subsection (2) shall submit quarterly reports
to the Council outlining progress and
compliance with this Act and any challenges
faced.

(4) The Council shall appoint an
inspector who shall investigate the level of
compliance by a Ministry under subsection
(1) and (2) and make such recommendations
as may be considered necessary for
compliance or to remedy any infringement
of this Act.

(5) The inspector appointed under
subsection (4) shall report to the Council or
the relevant committee of the Council, any
person or persons whose conduct is in
violation of this Act or any regulations made
under the Act.

49B. Every government agency putting
up a residential and commercial building
shall reserve at least five percent of the said
residential and commercial buildings for
acquisition by persons with disability.

49C. The national and county
governments when constructing markets
shall reserve five percent of the stores to
persons with disability.
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Awarcness raising.

49D. (1) All public media houses with
television and radio shall dedicate at least
one hour free airtime every month to
sensitize members of the public on issues of
disability.

(2) The Council shall, for purposes of
subsection (1), collaborate with the media
for the production or publication of at least
one column in the print media every month.

Raght to-independens 49E. (1) Every person with disability

living.

Enforcement
rights.

Appointment of
Public Prosccutors.

Cap. 75

General penalty.

has a right to independent living and access
to a range of in-home, residential and other
support  services, including personal
assistance, necessary to support living and
inclusion in society on an equal basis with
others.

(2) Subject to subsection (1), an
employer may provide hardship allowance
to or for a family of a person with disability.

of 49F. (1) Subject to subsection (2), if
any person alleges that any of the provisions
of this Act has been, is being or is likely to
be contravened in relation to a pperson with
disability, then without prejudice to any
other action with respect to the same matter
which is lawfully available, that person may
apply to the High Court for redress.

(2) The High Court shall hear and
determine an application made by a person
in pursuance of subsection (1) and may
make such orders, issue such writs and give
such directions as it may consider
appropriate for the purpose of enforcing or
securing the enforcement of any of the
provisions of this Act.

49G. The Director of Public
Prosecutions may, pursuant to the provisions
of the Criminal Procedure Code, appoint
public prosecutors for purposes of this Act.

49H. (1) A person found guilty of an
offence under this Act for which no penalty



The Persons with Disabilities (Amendment) Bill, 2020

783

Regulations.

is expressly provided shall be liable to a fine
not exceeding five hundred thousand
shillings or imprisonment for a term not
exceeding two years, or both.

(2) Nothing in this Act shall be
construed to preclude an aggrieved person
from seeking other civil remedies.

491. (1) The Council may, in
consultation with the Cabinet Secretary,
make regulations generally for the better
carrying into effect of the provisions of this
Act.

(2) Without limiting the generality of
Subsection (1), Regulations may be made in
respect of the following—

(a) forms prescribed under this Act;

(b) fees to be charged under this Act;
and

(c) adjustment orders

22. The Schedule to the principal Act is amended —

(a)
(®)
(c)
(d)

by deleting paragraph 1;
by deleting paragraph 2;
by deleting paragraph 3;

by deleting paragraph 5 and substituting therefor
the following new paragraphs—

5. A meeting of the Council shall be held on
such date and at such time as the Council shall
decide, or in the absence of such a decision if the
chairperson decides that a meeting is necessary,
on a date and at a time determined by the
chairperson.

5A. Notwithstanding the provisions of
paragraph (5), the Chairperson may, and upon
requisition in writing by at least six members
shall, convene a special meeting of the Council at
any time for the transaction of the business of the
Council.
(e) in paragraph 7 by deleting the word
“fifteen” appearing immediately after the

Amendment of
the Schedule of
No 14 of 2003.
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words “Council shall be” and substituting
therefor the word “six”;

(f) by deleting paragraph 8 and substituting
therefor the following new paragraph—

8. (1) The chairperson, or in the absence of the
chairperson, the vice-chairperson, shall preside at
the meeting of the Council.

(2) In the absence of both the chairperson and
vice-chairperson, the members present shall elect
one of their number to preside at the meeting.

(g) in paragraph 9 by deleting the words
“chairman, vice-chairman” appearing
immediately after the words “voting shall
be equal, the” and substituting therefor
the words “chairperson, vice
chairperson”;

(h) by inserting the following new paragraphs
immediately after paragraph 10—

11. If a member is directly or indirectly
interested in any contract, proposed contract or
other matter before the Council and is present at a
meeting of the Council at which the contract,
proposed contract or other matter is the subject of
consideration, that member shall, at the meeting
and as soon as practicable after the
commencement thereof, disclose the fact and shall
not take part in the consideration or discussion of,
or vote on, any questions with respect to the
contract or other matter, or be counted in the
quorum of the meeting during consideration of the
matter:

12. The Council shall cause minutes of all
resolutions and proceedings of meetings of the
Council to be entered in books kept for that
purpose.

23. The Films and Stage Plays Act is amended in i
section 35 (2) by inserting the following new paragraph ;Zczlfonj o
immediately after paragraph (f)—

(fa) prescribing the requirements to be met by
makers and exhibitors of films in order to
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make such films accessible to persons with
disability.
24. (1) All existing organisations of or for persons
with disability shall apply in the prescribed manner to the
Council for registration.

(2) All organisations of persons with disability and
any integrated organisation with at least seventy per cent
persons with disability shall within twelve months of
formation, apply to the Council, in the prescribed manner,
for registration.

Transitional
provisions.
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MEMORANDUM OF OBJECTS AND REASONS
Statement of the Objects and Reasons for the Bill

Article 54(1) of the Constitution provides for various rights in
relation to persons with disability. These include the right to access
various social amenities and the right to be treated with dignity and
respect. The Constitution further establishes two levels of government, the
national government and the county governments. These two levels of
government have an obligation to ensure that persons with disability
within their jurisdiction are protected and that the requirements of Article
54(1) of the Constitution are met.

It is in this context that this Bill proposes to impose obligations on
each level of government to address the socioeconomic needs of persons
with disability. The Bill proposes to bestow upon the county executive
committee member for the time being in charge of matters relating to
persons with disability the responsibility to advise on and put in place
measures to ensure the socio-economic development of persons with
disability in the county.

The Bill also seeks to align the Persons with disability Act, 2003 with
the Constitution.

The Bill further proposes to review the membership of the National
Council for Persons with disability to include a nominee of the Council of
County Governors in order to make the workings of the Council more
efficient and representative.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit any
fundamental rights and freedoms.
Statement on how the Bill concerns county governments

The Bill outlines the obligations of the county government in regard
to securing the rights of persons with disability in the county.

The Bill is therefore a Bill concerning county governments in terms
of Article 110(1)(a) of the Constitution.
Statement that the Bill is not a money Bill, within the meaning of
Article 114 of the Constitution

This Bill is not a money Bill within the meaning of Article 114 of the
Constitution.

Dated the 12th November, 2020.
ISAAC MWAURA,

Senator.

AARON CHERUIYOT,
Senator.
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Section 2 of Act No.14 of 2003 of which it is proposed to amend
Interpretation
2.1In this Act, unless the context otherwise requires—

“adjustment order” means an order made by the Council under
section 24;

‘““aged person” includes a person with a disability who has been
forced into retirement from employment due to his disability;

‘““assistive devices and services” means implements, tools and
specialised services (including the services of qualified interpreters for the
deaf and qualified teachers for the blind) provided to persons with
disability to assist them in education, employment or other activities;

“Council” means the National Council for Persons with disability
established under section 3;

“disability” means a physical, sensory, mental or other impairment,
including any visual, hearing, learning or physical incapability, which
impacts adversely on social, economic or environmental participation;

“discriminate” means to accord different treatment to different
persons solely or mainly as a result of their disabilities and includes using
words, gestures or caricatures that demean, scandalise or embarrass a
person with a disability;

“doctor” means a person registered or licensed as a medical
practitioner under the Medical Practitioners and Dentists Act (Cap. 253);

“Fund” means the National Development Fund for Persons with
disability established under section 32;

“organizations for persons with disability’ means associations or
societies formed for the purposes of rendering services to persons with
disability;

‘“organizations of persons with disability” means associations or
societies formed by persons with disability for their welfare and
protection;

“usual day-to-day activities” means the activities of daily living
which an ordinary person would reasonably be expected to carry out.

Section 4 of Act No. 14 of 2003 of which it is proposed to amend

Membership

4. (1) The Council shall consist of the following members appointed
by the Minister —
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(a) not more than eight persons nominated in a manner approved by
the Minister, by organisations representing persons with various
categories of disabilities;

(b) three members appointed from a panel of names submitted to the
Minister by organizations for persons with disability;

(c) eight members representing the Ministries responsible for the
following—

(i) culture and social services;
(ii) local government;
(iii) health;
(iv) education;
(v) economic planning;
(vi) housing;
(vii) transport; and
(viii) labour;
(d) one member representing the Attorney-General;

(e) one member appointed from a list of not less than three persons
submitted by an organization which the Minister responsible for
labour deems to be representative of employers in Kenya;

(f) one member appointed in consultation with the organization for
the time being recognized by the Government as the umbrella
organization representing the interests of workers in the country;
and

(g) such other members as may be co-opted by the Council with the
approval of the Minister:

Provided that—

(i) the membership of the Council shall not exceed twenty-seven
persons, out of whom at least twenty members shall be persons
with disability;

(i) the members nominated under paragraph (a) shall equitably
represent the types of disabilities occurring in the country; and

(iii) one of the members of the Council shall be from a rural-based
organization.

(2) The Minister shall appoint one of the members appointed under
subsection (1)(a) as the chairman.
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(3) The Minister shall appoint one of the members, other than a
member appointed under subsection (1)(c) or (d), as the vice-chairman.

(4) The member appointed under subsection (1)(c) to represent the
Ministry of Education shall be a child psychologist.

Section 6 of Act No.14 of 2003 of which it is proposed to amend
Director

6. (1) There shall be a Director of the Council who shall be employed
by the Council on such terms as the Council may determine.

(2) The functions of the Director shall be —

(a) to consult with Ministries and local authorities to secure the
implementation of measures recommended under this Act by the
Council for the benefit of persons with disability;

(b) to work together with institutions, associations and organizations
concerned with the educational, social and cultural circumstances
of persons with disability; and

(c) to do such other things as he may be directed by the Council
under this Act.

(3) The Council shall employ such other staff in its secretariat as may
be necessary for the discharge of its functions under this Act, on such
terms and conditions as the Council may determine.

Section 7 of Act No.14 of 2003 of which it is proposed to amend
Functions of the Council

7. (1) The functions of the Council shall be —

(a) to issue adjustment orders under section 24 of this Act;

(b) to formulate and develop measures and policies designed to—

(i) achieve equal opportunities for persons with disability by
ensuring to the maximum extent possible that they obtain
education and employment, and participate fully in sporting,
recreational and cultural activities and are afforded full
access to community and social services;

(ii) co-operate with the Government during the national census
to ensure that accurate figures of persons with disability are
obtained in the country, for purposes of planning;

(iii) advise the Minister on the provisions of any international
treaty or agreement relating to the welfare or rehabilitation
of persons with disability and its benefits to the country;
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(iv) recommend measures to prevent discrimination against
persons with disability;

(v) put into operation schemes and projects for self-
employment or regular or sheltered employment for the
generation of income by persons with disability;

(vi) encourage and secure the rehabilitation of persons with
disability within their own communities and social
environment;

(vii) encourage and secure the establishment of vocational
rehabilitation centres and other institutions and other
services for the welfare, rehabilitation and employment of
persons with disability; and

(viii) co-ordinate services provided in Kenya for the welfare and
rehabilitation of persons with disability and to implement
programmes for vocational guidance and counselling;

(c) to register—
(i) persons with disability;

(i) institutions, associations and organizations, including those
controlled and managed by the Government and local
authorities, that provide services for the rehabilitation and
welfare of persons with disability;

(i) places at which services for the rehabilitation of persons with
disability are provided; and

(iv) persons with disability whose condition requires constant
medical attention for the purposes of availing subsidized
medical services;

(d) to provide, to the maximum extent possible—

(i) assistive devices, appliances and other equipment to persons
with disability; and

(ii) access to available information and technical assistance to all
institutions, associations and organizations concerned with the
welfare and rehabilitation of persons with disability, including
those controlled and managed by the Government;

(e) to consult with the Government in the formulation of suitable
curricula for vocational rehabilitation centres and other training
facilities for persons with disability;
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(f) to make provision for assistance to students with disabilities in
the form of scholarships, loan programmes, fee subsidies and
other similar forms of assistance in both public and private
institutions;

(g) to assess and report to the Minister on the welfare and
rehabilitation of persons with disability and to advise on the
relative priorities to be given to the implementation of those
measures;

(h) to consult with the Government in the provision of suitable and
affordable housing for persons with disability;

(i) generally to carry out measures for public information on the
rights of persons with disability and the provisions of this Act;

(j) to perform such other functions in relation to the welfare and
rehabilitation of persons with disability as the Council may deem
necessary; and

(k) to perform such other functions as may be assigned to the Council
under this or any other Act.

(2) Without prejudice to the provisions of subsection (1), the Council
shall have power to do all things that are necessary or convenient to be
done for or in connection with the performance of its functions and in
particular—

(a) to conduct inquiries into any matter relating to the welfare and
rehabilitation of persons with disability;

(b) to constitute committees consisting of its members, and where
necessary to co-opt experts to serve on such committees with the
approval of the Minister;

(c) to vest in or delegate to any committee constituted under
paragraph (b) such of the functions of the Council as the Council
may with the approval of the Minister determine; and

(d) with the approval of the Minister, to engage or make other
arrangements with any other person to carry out research on, or
supply information on, any matter relating to the welfare and
rehabilitation of persons with disability.

Section 8 of Act No.14 of 2003 of which it is proposed to amend
Funds of the Council
8. The funds of the Council shall consist of the following—

(a) funds voted by Parliament; and
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(b) funds the Council may receive as a result of public and private
appeal from local and international donors or agencies for the
purposes of carrying out its functions.

Section 9 of Act No.14 of 2003 of which it is proposed to amend
Annual accounts

9. (1) The financial year of the Council shall be from the 1st July of
one year to the 30th June of the following year.

(2) The Council shall ensure that proper accounts and other records
are kept in relation to the revenue and expenditure of the Council and
ensure that, within three months of the end of each financial year of the
Council, a statement of accounts of the Council is prepared and audited by
an external auditor appointed by the Council and approved by the
Minister.

Section 10 of Act No.14 of 2003 of which it is proposed to amend
Annual report

10. The Council shall prepare an annual report of its activities which
shall be presented to the Minister and all other Government agencies
involved in the work of the Council.

Part III of Act No.14 of 2003 of which it is proposed to amend

PART III - RIGHTS AND THE PRIVILEGES OF PERSONS WITH
DISABILITY

Realisation of rights of persons with disability

11. The Government shall take steps to the maximum of its available
resources with a view to achieving the full realization of the rights of
persons with disability set out in this Part.

Employment

12. (1) No person shall deny a person with a disability access to
opportunities for suitable employment.

(2) A qualified employee with a disability shall be subject to the
same terms and conditions of employment and the same compensation,
privileges, benefits, fringe benefits, incentives or allowances as qualified
able-bodied employees.

(3) An employee with a disability shall be entitled to exemption from
tax on all income accruing from his employment.

Reservation of employment

13. The Council shall endeavour to secure the reservation of five per
cent of all casual, emergency and contractual positions in employment in
the public and private sectors for persons with disability.
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Apprenticeship

14. Subject to the provisions of the Employment Act, persons with
disability shall be eligible for engagement as apprentices or learners where
their disability is not such as to impede their performance in particular
occupations for periods for which they are hired.

Discrimination by employers prohibited

15. (1) Subject to subsection (2), no employer shall discriminate
against a person with a disability in relation to—

(a) the advertisement of employment;
(b) the recruitment for employment;
(c) the creation, classification or abolition of posts;

(d) the determination or allocation of wages, salaries, pensions,
accommodation, leave or other such benefits;

(e) the choice of persons for posts, training, advancement,
apprenticeships, transfer, promotion or retrenchment;

(f) the provision of facilities related to or connected with
employment; or

(g) any other matter related to employment.

(2) Notwithstanding subsection (1), an employer shall be deemed not
to have discriminated against a person with a disability if—

(a) the act or omission alleged to constitute the discrimination was
not wholly or mainly attributable to the disability of the said
person;

(b) the disability in question was a relevant consideration in relation
to the particular requirements of the type of employment
concerned; or

(c) special facilities or modifications, whether physical,
administrative or otherwise,are  required at the work place to
accommodate the person with a disability, which the employer
cannot reasonably be expected to provide.

(3) A complaint by a person with a disability that his employer has
discriminated against him in a way which is contrary to this Act may be
presented to the Industrial Court through the appropriate trade union.

(4) Any contract for employment or for provision of goods, facilities
or services, or any other agreement, shall be void insofar as it purports to
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deny any person any rights or privileges conferred under this Act or in any
other way to limit the operation of this Act.

(5) An employer shall provide such facilities and effect such
modifications, whether physical, administrative or otherwise, in the
workplace as may reasonably be required to accommodate persons with
disability.

(6) The minimum retirement age for persons with a disability shall be
sixty years.

Incentives to employers

16. (1) A private employer who engages a person with a disability
with the required skills or qualifications either as a regular employee,
apprentice or learner shall be entitled to apply for a deduction from his
taxable income equivalent to twenty five per cent of the total amount paid
as salary and wages to such employee:

Provided that—

() such an employer shall present proof certified by the Ministry
responsible for labour that the persons with disability in respect of
whom he claims the deduction are under his employ; and

(ii) the persons with disability so employed are accredited with the
Council as to their ~ disabilities, skills and qualifications.

(2) A private employer who improves or modifies his physical
facilities or avails special services in order to provide reasonable
accommodation for employees with disabilities shall be entitled to apply
for additional deductions from his net taxable income equivalent to fifty
per cent of the direct costs of the improvements, modifications or special
services.

Records for job placement

17. The Council shall establish and maintain a record of persons with
disability who are in possession of various levels of skills and training and
shall update such records regularly for the purposes of job placement.

Education

18. (1) No person or learning institution shall deny admission to a
person with a disability to any course of study by reason only of such
disability, if the person has the ability to acquire substantial learning in
that course.

(2) Learning institutions shall take into account the special needs of

persons with disability with respect to the entry requirements, pass marks,
curriculum, examinations, auxilliary services, use of school facilities, class
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schedules, physical education requirements and other similar
considerations.

(3) Special schools and institutions, especially for the deaf, the blind
and the mentally retarded, shall be established to cater for formal
education, skills development and self-reliance.

Special and non-formal education

19. The Council shall work in consultation with the relevant agencies
of Government to make provisions in all districts for an integrated system
of special and non-formal education for persons with all forms of
disabilities and the establishment where possible of Braille and recorded
libraries for persons with visual disabilities.

Health

20. The Council shall be represented in the implementation of the
national health programme under the Ministry responsible for health for
the purpose of —

(a) prevention of disability;

(b) early identification of disability;

(c) early rehabilitation of persons with disability;

(d) enabling persons with disability to receive free rehabilitation and
medical services in public and privately owned health institutions;

(e) availing essential health services to persons with disability at an
affordable cost;

(f) availing field medical personnel to local health institutions for the
benefit of persons with disability; and

(g) prompt attendance by medical personnel to persons with
disability.
Accessibility and mobility

21. Persons with disability are entitled to a barrier-free and disability-
friendly environment to enable them to have access to buildings, roads and
other social amenities, and assistive devices and other equipment to
promote their mobility.

Public buildings

22. (1) A proprietor of a public building shall adapt it to suit
persons with disability in such manner as may be specified by the Council.

(2) All proprietors of public buildings shall comply with subsection
(1) within five years after this section comes into operation.
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Public service vehicles

23. (1) An operator of a public service vehicle shall adapt it to suit
persons with disability in such manner as may be specified by the Council.

(2) All operators of public service vehicles shall comply with
subsection (1) within two years after this section comes into operation.

Adjustment orders
24. (1) This section shall apply to—

(a) any premises to which members of the public are ordinarily
admitted whether on payment of a fee or otherwise; and

(b) any services or amenities ordinarily provided to members of the
public.

(2) Without prejudice to the provisions of section 22, if the Council
considers that any premises, services or amenities are inaccessible to
persons with disability by reason of any structural, physical, administrative
or other impediment to such access, the Council may, subject to this
section, serve upon the owner of the premises or the provider of the
services or amenities concerned an adjustment order—

(a) setting out—

(i) a full description of the premises, services or amenities
concerned; and

(ii) the grounds upon which the Council considers that the
premises, services or  amenities are inaccessible to persons
with disability;

(b) requiring the owner or provider concerned to undertake at his
own expense such action as may be specified in order to secure
reasonable access by persons with disability to the premises,
services or amenities concerned; and

(c) stipulating the period within which the action referred to in
paragraph (b) shall be commenced and completed.

(3) Before serving an order under subsection (2) the Council shall
serve notice upon the person concerned —

(a) specifying the ground upon which the adjustment order is to be
issued and the nature of the action which the Council
considers necessary to rectify the situation which has given rise
to the proposed order;
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(b) stipulating the maximum period that the Council considers
reasonable for the implementation of the action it proposes to
order; and

(c) calling upon the person concerned, if he wishes to do so, to make
representations to the Council within thirty days from the date of
the service of the notice.

(4) After considering any representations described in subsection
(3)(c) the Council may issue, or refrain from or defer the issuing of, an
adjustment order.

(5) Within thirty days after an adjustment order is confirmed or
issued under subsection (4), the person concerned may appeal against the
confirmation or issue to the High Court in the prescribed manner on any
grounds including on the grounds that—

(a) he cannot reasonably be expected to bear the whole or any part of

the expense " required in implementing the adjustment order;

(b) the period stipulated for implementing the adjustment order is
unreasonable;

(c) the nature of the action required to be taken in terms of the
adjustment order is, in the circumstances of the case,
unreasonable; or

(d) adequate access to the premises, services or amenities concerned
may be secured without recourse to the action required by
the adjustment order.

(6) Upon hearing an appeal under subsection (5), the Court may —

(a) confirm, vary or set aside the adjustment order appealed against;
and

(b) make such order as to the costs of the appeal as it thinks fit.
Denial of admission into premises, etc.

25. (1) No person shall, on the ground of disability alone, deny a
person with a disability —
(a) admission into any premises to which members of the public are
ordinarily admitted; or
(b) the provision of any services or amenities to which members of
the public are entitled,

unless such denial is motivated by a genuine concern for the
safety of such person.
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(2) The proprietor of premises referred to in subsection (1)(a) shall
not have the right, on the ground of a person’s disability alone, to reserve
the right of admission to his premises against such a person.

(3) A person with a disability who is denied admission into any
premises or the provision of any service or amenity contrary to subsection
(1) shall be deemed to have suffered an injury and shall have the right to
recover damages in any court of competent jurisdiction.

(4) Without prejudice to subsection (3), damages awarded under that
subsection shall be recoverable summarily as a civil debt.

Offences-Adjustment orders and discrimination
26. (1) A person is guilty of an offence if he —
(a) fails to comply with an adjustment order served under section 24;

(b) contravenes section 12(1) or discriminates against a person
contrary to section 12;

(c) discriminates against a person contrary to section 15(1);

(d) contravenes section 25(1) or discriminates against a person
contrary to section 25; or

(e) on the ground of any ethnic, communal, cultural or religious
custom or practice, discriminates against a person with a
disability.

(2) A person who is convicted of an offence under subsection (1) is

liable to a fine not exceeding twenty thousand shillings or to imprisonment
for a term not exceeding one year or to both such fine and imprisonment.

(3) A person found guilty of an offence under this section may in
addition to the penalty imposed by the Court be ordered to pay the person
injured by the offence such sums of money in compensation as the Court
may deem appropriate.

Adjustment orders against Government institutions
27. (1) The Council shall not serve an adjustment order upon—

(a) any hospital, nursing home or clinic controlled or managed by the
Government or registered under the Public Health Act (Cap. 242)
except with the consent of the Minister responsible for health; or

(b) any school or educational or training institution controlled or
managed by the Government or registered under the Education
Act (Cap. 211) except with the consent of the Minister
responsible for the administration of the institution or Act
concerned.
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(2) Within sixty days after being requested to consent under
subsection (1) the Minister shall either give or refuse his consent and if he
fails to do so within that period the Council may proceed to serve the
adjustment order as though the Minister had consented.

Sports and recreation

28.(1)  All persons with disability shall be entitled, free of charge,
to the use of recreational or sports facilities owned or operated by the
Government during social, sporting or recreational activities.

(2) Persons with disability shall be entitled to participate in all
national and international sports events.

(3) For the purpose of subsection (2) the Ministry responsible for
sports shall, in consultation with the Council, provide the necessary
suitable environmentincluding —

(a) architectural infrastructure;

(b) apparatus and equipment;

(c) training and medical personnel; and

(d) transportation facilities for the participants.

(4) Section (1) shall not apply in cases where there is exclusive
private hire of such facilities.

Part 1V of Act No.14 of 2003 of which it is proposed to amend
PART IV - CIVIC RIGHTS
Voting

29. (1) All persons with disability shall be entitled at their request,
to be assisted by persons of their choice in voting in presidential,
parliamentary and civic elections.

(2) A person who undertakes to render assistance under subsection
(1) shall do so strictly in accordance with the instructions of the voter.

(3) A person described in subsection (2) shall bind himself, in the
prescribed form, to comply with that subsection.

(4) A person who contravenes subsection (2) is guilty of an offence.

Polling stations

30. Polling stations shall be made accessible to persons with
disability during elections, and such persons shall in addition be provided
with the necessary devices and assistive devices and services to facilitate
the exercise of this right under this section.
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Registration of organizations

31.(1) The Council shall register all organizations of or for
persons with disability.

(2) All existing organizations of or for persons with disability shall,
within twelve months after this section comes into operation, apply in the
prescribed manner to the Council for registration.

(3) Notwithstanding the provisions of any other law, organizations of
or for persons with disability that are registered under this Act shall be
exempt from registration under the Non-Governmental Organizations Co-
ordination Act (No. 19 of 1990) and the Societies Act (Cap. 108).

Part VI of Act No.14 of 2003 of which it is proposed to amend
PART VI - RELIEF AND INCENTIVES

Exemptions

35. (1) All persons with disability who are in receipt of an income
may apply to the Minister responsible for finance for exemption from
income tax and any other levies on such income.

(2) The Minister responsible for finance may, by notice in the
Gazette, prescribe the procedure for application for and grant of exemption
under this section.

(3) Materials, articles and equipment, including motor vehicles, that
are modified or designed for the use of persons with disability shall be
exempt from import duty, value added tax, demurrage charges, port
charges and any other government levy which would in any way increase
their cost to the disadvantage of persons with disability.

(4) All goods, items, implements or equipment donated to institutions
and organizations of or for persons with disability shall be exempt from
import duties, value added tax, demurrage charges, port charges and any
other government levy which would in any way defeat the purposes of or
increase the cost of the said donations.

Incentives

36. (1) Any donations, bequest, subsidy or financial aid which may
be made to government agencies involved in the rehabilitation of persons
with disability or to organisations involved in such rehabilitation and
registered with the Council for the purposes of this section shall, subject to
the provisions of the Income Tax Act, be allowed as deductions from the
donor’s gross income for the purpose of computing taxable income.

(2) The Minister responsible for finance or other appropriate
authority shall endeavor to provide, subject to the provisions of any other
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relevant law, incentives to local manufacturers of technical aids and
appliances used by persons with disability including, but not limited to, the
following—

(a) additional deductions for labour expenses;

(b) tax and duty exemptions on imported capital equipment;
(c) tax credits on domestic capital equipment;

(d) simplified customs procedures;

(e) unrestricted use of consigned equipment;

(f) employment of foreign nationals;

(g) exemptions from taxes and duties on raw materials; and
(h) access to bonded manufacturing systems.

Credit

37. 1t shall be the duty of the Minister responsible for matters relating
to credit unions, co-operatives and other lending institutions to encourage
the extension by such institutions of credit to persons with disability.

Part VII of Act No.14 of 2003 of which it is proposed to amend
PART VII - MISCELLANEOUS
Legal system

38. (1) The Attorney-General, on consultation with the Council
and the Law Society of Kenya, shall make regulations providing for free
legal services for persons with disability with respect to the following—

(a) matters affecting the violation of the rights of persons with
disability or the deprivation of their property;

(b) cases involving capital punishment of persons with disability; and

(c) such matters and cases as maybe prescribed in the regulations
made by the Attorney-General.

(2) The Chief Justice shall make rules providing for—

(a) the exemption, for persons with disability, from the payment of
fees in relation to matters or cases described in subsection (1);
and

(b) the provision, to persons with disability who attend court, of free
sign language interpretation, Braille services and physical guide
assistance.
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(3) Accused persons who are denied bail shall be entitled to be held
in custody in facilities modified in accordance with regulations made by
the Minister.

(4) The Chief Justice shall endeavour to ensure that all suits
involving persons with disability are disposed of expeditiously having due
regard to the particular disability and suffering of such persons.

Television programmes

39. All television stations shall provide a sign language inset or
subtitles in all newscasts and educational programmes, and in all
programmes covering events of national significance.

Telephone services

40. All persons providing public telephone services shall as far as
possibly install and maintain telephone devices or units for persons with
hearing disabilities and tactile marks on telephone sets to enable persons
with visual disabilities to communicate through the telephone system.

Postal charge exemption
41. The following shall be exempt from postal charges—

(a) printed and recorded literature, articles, equipment and other
devices for the use of persons with disability which are sent by
mail within and outside Kenya; and

(b) aids and orthopaedic devices for persons with disability sent
outside Kenya by mail for repair:

Provided that the aforesaid items are for personal or institutional
purposes and are recommended for this exemption by the Council, and
that the person with a disability or the organization is registered with the
Council.

Exemptions and deductions-general requirements

42. (1) The following apply with respect to exemptions and
deductions described in subsection (2)—

(a) no person is eligible for an exemption or deduction unless the
exemption or deduction has been recommended by the Council
and approved by the appropriate government authority;

(b) no person is eligible for an exemption or deduction unless any
additional requirements or conditions prescribed in the
regulations made by the Minister are satisfied;

(c) an exemption or deduction may be refused on the basis that it has
not been provided for in the allocation of public resources.



The Persons with Disabilities (Amendment) Bill, 2020 803

(2) The exemptions and deductions referred to in subsection (1) are
the exemptions and deductions under the following —

(a) section 12;

(b) section 16;

(c) section 35;

(d) section 36(1); and

(e) section 40.

Inspectorate units and Council inspectors

43.(1) All Government ministries shall, under the provisions of
this Act, establish and maintain an inspectorate unit for the purpose of
ensuring the implementation and compliance with the provisions of this
Act.

(2) The Council stall appoint an inspector who shall be empowered to
investigate and recommend prosecution or other remedy against
infringement of this Act.

(3) The inspector appointed under subsection (2) shall report, to the

Council or the relevant committee of the Council, any person or persons
whose conduct is in violation of this Act or the regulations made

thereunder.
Regulations

44. The Minister may make regulations generally for the better
carrying out of the provisions of this Act and, without limiting the
generality of the foregoing, may make regulations—

(a) prescribing the procedures, forms and fees applicable under this
Act;

(b) specifying and describing the nature of acts of discrimination
against persons with disabilities; and

(c) prescribing the procedure and forms for persons entitled to
subsidized medical care under this Act.

Part VIII of Act No.14 of 2003 of which it is proposed to amend
PART VIII - OFFENCES AND PENALTIES
Concealment of persons with disability

45. (1) No parent, guardian or next of kin shall conceal any person
with a disability in such a manner as to deny such a person the
opportunities and services available under this Act.
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(2) A person who contravenes subsection (1) is guilty of an offence
and is liable on conviction to a fine not exceeding twenty thousand
shillings. :

Negligence by doctor

46. (1) Any person who, being a doctor or other medical
practitioner, negligently causes a disability to a patient is guilty of an
offence and is liable on conviction to a fine not exceeding one hundred
thousand shillings or to imprisonment for a term not exceeding one year,
or to both such fine and imprisonment.

(2) The Court may order a doctor convicted under this section to pay
to the patient such sums of money in compensation as it may deem
appropriate.

Giving false information to get registered

47. A person is guilty of an offence if he knowingly gives false
information to the Council for the purpose of being registered or for the
purpose of acquiring any privilege due to persons so registered.

General penalty

48.Any person found guilty of an offence under this Act for which no
penalty is expressly provided shall be liable to a fine not exceeding ten
thousand shillings or imprisonment for a term not exceeding one year, or
both such fine and imprisonment.

Request for legal action by Attorney-General

49. (1) The Council may request the Attorney-General to take
appropriate legal action if the Council believes that—

(a) a person or group of persons is engaged in a practice which is
discriminatory under this Act; and

(b) the discrimination is a significant and substantial infringement of
the rights of persons with disability and raises issues of public
interest.

(2) Any person or group of persons aggrieved by an order made in a
legal action commenced pursuant to a request under subsection (1) may
within sixty days after the making of such order apply in the prescribed
form to the High Court for the review of such order.
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The Schedule of Act No.14 of 2003 of which it is proposed to amend
SCHEDULE [Section 5 (2)]

PROVISIONS AS TO THE CONDUCT OF BUSINESS AND
AFFAIRS OF THE COUNCIL

1. A member of the Council may—
(a) resign his office by notice in writing to the Minister; or
(b) be removed by the Minister by notice in writing if he—

(i) is subject to a vote callmg for his removal by a two-thirds
majority of all members of the Council;

(i) has been absent from five consecutive meetings of the
Council without permission of the chairman;

(iii) is so incapacitated by prolonged physical or mental illness as
to be unable to attend to and perform his duties;

(iv) is an undischarged bankrupt;

(v) is convicted by a Court of an offence punishable by a term of
imprisonment; or

(vi) is otherwise unable or un_ﬁt to discharge his functions.

2. Where the office of a member becomes vacant the vacancy may
with the approval of the Minister be filled through the majority vote of the
members for the remainder of the term.

3. The Council shall pay to its members such remuneration as the
Minister may approve.

4. The Council shall meet not less than four times in every year and
not more than four months shall elapse between the date of one meeting
and the date of the next meeting.

5. A meeting of the Council shall be held on such date and at such
time as the Council shall decide, or in the absence of such a decision if the
chairman decides that a meeting is necessary on a date and at a time
determined by the chairman. B

6. Unless otherwise decided by a two-tﬁ‘irds; majority of the members
of the Council, at least fourteen days’ written notice of every meeting of
the Council shall be given to every member of the Council.

7. The quorum of a meeting of the Council shall be fifteen members.

8. (1) The chairman, or in his absence, the vice-chairman, shall
preside at every meeting of the Council.
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(2) In the absence of both the chairman and vice-chairman, the
members present may choose one of their number to preside at the
meeting.

9. A decision of the majority of members of the Council present at
any meeting of the Council shall be deemed to be the decision of the
Council and if upon any question the voting shall be equal, the chairman,
vice-chairman or other person presiding shall have a second and casting
vote.

10. No act, decision or proceedings of the Council shall be invalid on
account of a vacancy in the membership thereof or on account of the
appointment of a member of the Council being defective.

Section 35 (2) of Act No. Cap. 222 of which it is proposed to amend

Without prejudice to the generality of subsection (1) of this section,
regulations under this section may provide for—

(a) prescribing fees for anything to be done under this Act, generally
or in respect of specified areas, and, for the purpose of
prescribing fees, licences may be divided into different classes
and a different fee prescribed for each such class;

(b) prescribing charges for, or for matters incidental to, the
attendance of police officers and other persons at the making of
films under section 7;

(c) prescribing the procedure for appeals to the Minister under this
Act;

(d) deleted by Act No. 5 of 2007, s. 14;

(e) prescribing the conditions to be observed in regard to the erection,
alteration and equipment of any theatre or cinema in the Nairobi
Area;

(f) prescribing the conditions to be observed in regard to securing the
safety of theatres and cinemas from fire or other danger, or the
safety and control of persons attending at theatres and cinemas in
the Nairobi Area;
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