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CHAIRPERSON’S FOREWORD

This report contains the Committee’s proceedings on the consideration of the Finance Bill (National
Assembly Bill No. 18 of 2021) which was published on 5% May 2021 and read a First Time on
Tuesday, 11" May 2021 and committed to the Departmental Committee on Finance and National
Planning pursuant to Standing Order 127.

The Bill seeks to amend the following laws; the Income Tax Act (Cap. 470), the Value Added Tax Act
(No. 85 of 2018); the Excise Duty Act, 2015; the Tax Procedures Act, 2015; the Miscellaneous Fees
and Levies Act, 2016; the Capital Markets Act (Cap. 485A); the Insurance Act (Cap. 497); the Kenya
Revenue Authority Act (No. 2 of 1995); the Retirement Benefits Act (No. 2 of 1997); and the Central
Depositories Act (No. 2 of 2000).

Amendments proposed to the above laws are aimed at supporting economic recovery from effects of
the COVID-19 Pandemic and strengthening revenues in the fiscal framework especially in support of
the “Big Four Agendd’, currently under implementation by the Government. In addition, the
amendments include measures on regulatory reforms, revenue administration reforms and measures to
strengthen macroeconomic stability. The policy framework resonates with the Government's post
COVID-19 Economic Recovery Strategy, prudent economic management policies and strengthening of
governance systems to create an enabling environment for accelerated economic recovery and long-
term growth.

Following placement of adverts in the print media on 20t May 2021 requesting for comments on the
Bill from members of the public and relevant stakeholders pursuant to Article 118(1)(b) of the
Constitution and Standing Order 127(8), the Committee received memoranda from fifty-six (56)
stakeholders.

The Committee also invited stakeholders vide letter REF: NA/DDC/F&NP/2021/19 dated 26t May
2021 for a stakeholders’ engagement retreat on the Bill which was held at the Trademark Hotel,
Village Market from 2™ to 4t" June 2021 with thirty-four (34) stakeholders making oral presentations
before the Committee. The Committee also held a meeting with the National Treasury and the Kenya
Revenue Authority in line with the requirements of Article 114 of the Constitution.

Majority of the stakeholders were opposed to the introduction of 16% VAT on bread and infant food
noting that it will increase prices of the commodities and make them unaffordable to most Kenyans
especially at this time when most livelihoods have been affected by the COVID-19 Pandemic.
Additionally, the proposal to delete requirement for the National Assembly to approve VAT
regulations before gazetting was opposed by most stakeholders because it will take away powers of the
National Assembly to scrutinise Regulations in line with the requirements of the Statutory
Instruments Act. The Committee agreed with the concerns raised by the Stakeholders and as such,
proposed deletion of Clause 20. The deletion will ensure that the interest of the public is safeguarded.

Several amendments were submitted proposing redefinition of the term “comtrol’ and on the
amendments touching on the digital service tax (details of the stakeholders’ comments on the Bill are
contained in Part III of the report). All the stakeholders’ comments were put into consideration while
preparing the proposed Committee’s amendments and some of the proposals were adopted forming
part of the proposed Committee’s amendments.

In considering the Bill, the Committee observed that the amendments relating to Income Tax Act are
intended to cure the weaknesses in the current provisions that create opportunities for Base Erosion
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and Profit Shifting (BEPS). Tax expenditure has been a key concern of the Committee and therefore
some of the proposals are intended to maintain it at internationally acceptable levels. The current tax
expenditure stands at six percent of the GDP which is the highest in the region. The proposal to define
“permanent establishment” as proposed in the Bill is intended to ensure that profits are taxed where
economic activities take place and value is created.

On behalf of the Departmental Committee on Finance and National Planning and pursuant to
provisions of Standing Order 199 (6), it is my pleasant privilege and honour to present to this House
the Report of the Committee on its consideration of the Finance Bill (N.A. Bill No. 18 of 2021). The
Committee is grateful to the Offices of the Speaker and the Clerk of the National Assembly for the
logistical and technical support accorded to it during its sittings. The Committee further wishes to
thank all stakeholders who submitted their comments on the Bill. Finally, I wish to express my
appreciation to the Honorable Members of the Committee and the Committee Secretariat who made
useful contributions towards the preparation and production of this report.

It is my pleasure to report that the Committee has considered the Finance Bill (N.A. Bill No. 18 of

2021) and have the honour to report back to the National Assembly with the recommendation that the
Bill should be approved with amendments.

Hon. Gladys Wanga, CBS, M.P.
Chairperson, Departmental Committee on Finance and National Planning
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PART I

1 PREFACE

1.1 ESTABLISHMENT OF THE COMMITTEE

1. The Departmental Committee on Finance & National Planning is one of the fifteen Departmental
Committees of the National Assembly established under Standing Order 216 whose mandates
pursuant to the Standing Order 216 (5) are as follows:

a.

P9

J-

To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments; ~

To study the programme and policy objectives of Ministries and departments and the
effectiveness of their implementation;

To study and review all the legislation referred to it;

To study, access and analyze the relative success of the Ministries and departments as
measured by the results obtained as compared with their stated objectives;

To investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the House;

To vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order No.204 (Committee
on appointments);

To examine treaties, agreements and conventions;

To make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

To consider reports of Commissions and Independent Offices submitted to the House
pursuant to the provisions of Article 254 of the Constitution; and

To examine any questions raised by Members on a matter within its mandate.

1.2 MANDATE OF THE COMMITTEE

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider, public finance, monetary policies, public debt, financial institutions (excluding those in
securities exchange), investment and divestiture policies, pricing policies, banking, insurance,
population revenue policies including taxation and national planning and development.

3. In executing its mandate, the Committee oversees the following Government Ministries and

Departments:
a. The National Treasury and Planning
b. State Department for Devolution
¢. The Commission on Revenue Allocation (CRA)
d. Office of the Controller of Budget
e. Salaries and Remuneration Commission (SRC)
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1.3 COMMITTEE MEMBERSHIP

4. The Departmental Committee on Finance and National Planning was re-constituted by the House

in July, 2020 and comprises of the following Members:
Chairperson

Hon. Gladys Wanga, CBS, MP
MP for Homabay County

ODM Party

Vice-Chairperson

Hon. Isaac W. Ndirangu, MP
MP for Roysambu Constituency

Hon. Jimmy O. Angwenyi, MGH, MP

MP for Kitutu Chache North Constituency

Jubilee Party

Hon. Christopher Omulele, CBS, MP
MP for Luanda Constituency

ODM Party

Hon. Shakeel Shabbir Ahmed, CBS, MP
MP for Kisumu Town Constituency
Independent Member

Hon. Daniel Epuyo Nanok, MP
MP for Turkana West Constituency

Jubilee Party

Hon. (Dr.) Christine O. Ombaka, MP
MP for Siaya County

ODM Party

Hon. Andrew Adipo Okuome, MP
MP for Karachuonyo Constituency

ODM Party

Hon. David Mwalika Mboni, MP
MP for Kitui Rural Constituency

CCU Party

Hon. Francis Kuria Kimani, MP
MP for Molo Constituency

Jubilee Party

Hon. Joseph Maero Oyula, MP
MP for Butula Constituency

Jubilee Party

ODM Party

Hon. Joshua Chepyegon Kandie, MP
MP for Baringo Central Constituency

Jubilee Part

Hon. Stanley M. Muthama, MP
MP for Lamu West Constituency

Jubilee Part

Hon. Edith Vethi Nyenze, MP
MP for Kitui West Constituency
WDM-K

Hon. Catherine Waruguru, MP
MP for Laikipia County

Jubilee Party

Hon. James Gichuhi Mwangi, MP
MP for Tetu Constituency

Jubilee Part

Hon. (Prof.) Mohamud Mohamed, MP
MP for Wajir South Constituency

Jubilee Part

Hon. Peter Lochakapong, MP
MP for Sigor Constituency

Jubilee Part

Hon. Qalicha Gufu Wario, MP
MP for Moyale Constituency

Jubilee Part
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1.4 COMMITTEE SECRETARIAT
5. The Committee is facilitated by the following Members of the Secretariat:
Head of the Secretariat
Ms. Leah W. Mwaura
Senior Clerk Assistant

Ms. Jennifer Ndeto
Principal Legal Counsel I

Ms. Laureen Weson ga
Clerk Assistant II

Ms. Christine Ndiritu
Clerk Assistant 11

Mr. Josephat Motonu
Fiscal Analyst |

Mr. Chelang’a Maiyo
Research Officer II

Mr. John Njoro
Serjeant-At-Arms

Ms. Christine Maeri
Audio Officer
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PART II

2 OVERVIEW OF THE FINANCE BILL, 2021

2.1 ANALYSIS OF THE BILL

6.

'--!

The Finance Bill, 2021 sets out revenue raising measures for the national government and
amends specific tax laws and other statutes for the effective collection of revenue as relates
to the budget of Fiscal Year 2021/2022.

Aware of the government’s “Big Four Agenda” and mitigation of the socio-economic effects
of COVID-19, the Finance Bill, 2021 seeks to provide a fertile ground for implementation
of amendment of statutes that will fast track realization of these medium-term agenda,
which is fundamental to improving livelihoods of the public.

The Bill comes at a time when the country needs broader and stronger measures to help
businesses stay afloat, support households and preserve employment amid the raging
COVID-19 Pandemic.

The Bill proposes amendments to the following legislations with an aim of facilitating
realisation of the budget proposals:
i. The Income Tax Act (Cap.470);
1. The Value Added Tax Act, 2013;
iil. The Excise Duty Act, 2015;
iv. Tax Procedures Act, 2015;
v. The Miscellaneous Fees and Levies Act, 2016;
vi. The Capital Markets Act (Cap. 485A);
vii. The Insurance Act (Cap. 497);
vili. The Kenya Revenue Authority Act (No. 2 of 1995);
ix. The Retirement Benefits Act (No. 2 of 1997); and
x. The Central Depositories Act (No. 2 of 2000).

2.2 REVIEW OF THE FINANCE BILL, 2021
10. The Finance Bill, 2021 contains (66) clauses that seek to amend various tax laws and other

L1

12,

13.

related statutes to better operations of the financial sector as well as enhance revenue
raising measures. The Bill proposes amendments to statutes as follows:

The Income Tax Act (Cap. 470)

The Bill proposes the following amendments to the Act:

Amends Section 2 of the ITA to re-introduce definition of the term “control’. The new
definition is more comprehensive. and in line with the proposals in the ITA. The prior
definition of control focused on direct control of 25% of the capital, unless control was
differently defined in the entity’s constitution.

Reintroduces definition of the term “infrastructure bond’ which is a bond issued by the
Government for the financing of a strategic public infrastructure facility including a road,
hospital, port, sporting facility, water and sewerage system, or a communication network.

Introduces a Country-by-Country reporting (CbCR) requirement on a Kenyan
headquartered Multinational Enterprise Group (MNEG), referred to in the Bill as an
“Ultimate Parent Entity’ (UPE). The specific definition given to a UPE is “an entity that is
resident in Kenya for tax purposes, s not controlled by another entity, and owns or controls a
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14,

15.

16.

18.

19.

Multinational Enterprise Group” AUPE will be required to file returns of its financial
activities in Kenya and any other jurisdiction where it has taxable presence. The return will
be due within 12 months of the MNEG’s financial reporting period.

Deletes Section 3(2) (ca) of the ITA, which brings to charge “Income accruing through a
digital marketplace’. In its place, the Bill proposes to introduce the following provision:
“income accruing from a business carried out over the internet or an electronic network including
through a digital marketplace”

Replaces definition of the term “digital marketplace’ appearing in Section 3(8) (ba) with the
following definition: “digital marketplace’ means an online platform which enables users to
sell or provide services, goods or other property to other users.

Amends Section 12E (1) of the ITA and explicitly provides that Digital Service Tax (DST)
shall only be payable by a non-resident person whose income from provision of services
derived from or accrued in Kenya through a digital marketplace. The Bill also proposes to
delete the proviso under Section 12E (1). The proviso entitles a resident person or a non-
resident person with a permanent establishment in Kenya to an offset of the DST paid
against their income tax liability for the year.

. Amends Section 41(5) which provides that benefits of a tax treaty shall not be available to a

resident of the treaty partner state if 50% or more of the underlying ownership of a non-
resident is held by an individual or individuals who are not residents of the treaty partner
state. The amendment replaces the words an individual or individuals with a person or
persons. The amendment will have an effect on non-resident entities based in countries that
have double taxation agreements with Kenya.

Amends the Second Schedule to the ITA in order to change the basis of calculating
investment allowance from reducing balance to straight-line. This amendment simplifies
the computation of capital allowances and reduces the period of recovery of capital costs.

Amends definition of the word “manufacture’ in the Second Schedule to the ITA to include
generation, transformation and distribution of electricity (whether to the national grid or
not). Currently this is limited to generation, transformation and distribution of electricity
to/through the national grid. The amendment is expected to encourage more investment in
off-grid electricity generation, transformation and distribution.

. Introduces definition of the words “civil works’ in the Second Schedule to the ITA. Civil

works will include: roads and parking areas; railway lines and related structures; water,
industrial effluent and sewerage works; communications and electrical posts; pylons and
other electrical supply works; and security walls and fencing. The definition of civil works
will guide taxpayers on the allowances to be granted when they incur expenditure on civil
works as part of buildings or other investment qualifying for investment allowance.

. Amends Paragraph 4(3) & 9(8) of the Ninth Schedule to align capital allowance rates on

machinery used to undertake mining prospecting and petroleum exploration operations to
the rates provided in the Second Schedule. The proposed rate is 50% in the year of first use
and the remainder at 25% p.a. Previously, the allowance was claimable at 100% in the year
of first use. The amendment aligns rates in the Ninth Schedule to those provided to other
sectors in the Second Schedule and appears to be aimed at enhancing equity following
overhaul of the Second Schedule via the Tax Laws Amendment Act, 2020.

10

Report of the Departmental Committee on Finance and National Planning on the consideration of the Finance Bill, 2021



4]
)

2

24

256.

29,

. Increases the rate of withholding tax upon payment of service fees to non-resident
subcontractors operating in the extractive industries from 5.625% to 10%. This applies to
non-resident subcontractors who do not have a Kenyan permanent establishment (PE).
Those with a PE are required to pay tax under the self-assessment regime applicable to
resident companies. This move is aimed at increasing tax collection from the extractive
sector since a large portion of technical services is normally subcontracted to specialist
service companies.

. Reduces the rate of withholding tax upon payment for management, training and
professional fees to non-resident sub-contractors operating in the extractive sectors from
12.5% to 10%. The proposed amendment aligns the rates applicable to such fees and
removes the differentiation.

Introduces a tax relief on individuals who make contributions to the National Hospital
Insurance Relief (NHIF). The amount of insurance relief to be claimed is equivalent to 15%
of the premiums paid with a cap of KES 5,000 per month. Currently, only policyholders of
education, life and health insurance enjoy an insurance relief on the premiums paid.

Expand applicability of tax rebate to employers who engage apprentices to cover graduates
of technical and vocational training institutions. Currently, only employers who engage
university graduates as apprentices enjoy this tax rebate.

The Value Added Tax (VAT) Act No. 385 of 2013
The Bill proposes the following amendments to the Act:

. Deletes the word “registered’ under sub-section 1; the expression “a registered person” under
sub-section 2 and replacing it with “the person referred to in sub-section 1 is a registered person
and’; and definition of the words “by any person” under sub-section 8. The amendments align
the treatment of imported services as provided under Section 10 with the proposed
amendment of the definition under Section 2.

. Amends Section 5 (7) of the Act to clarify that supplies made over the internet or an
electronic network or through a digital marketplace are chargeable to VAT. The provision
as currently worded only refers to supplies made through a digital marketplace. The Bill
also amends definition of the term “digital marketplace’ to mean “an online platform which
enables users to sell or provide services, goods or other property to other users.” There has been an
increased focus on taxation of supplies made through a digital marketplace and it is
expected that this will continue to be an area that KRA will leverage on to boost revenue
collection.

. Amends Section 17(1) by replacing the word “section” with “Act’. In addition, the Bill
amends Section 17(4), which currently prohibits a registered person from claiming input
tax on the acquisition of passenger cars or minibuses and the repair and maintenance
thereof including spare parts. The amendments to sub-section 4 will now include leasing or
hiring of passenger cars or minibuses.

The Bill changes the VAT status of the exportation of taxable services from zero-rated to
exempt. It also proposes changes in VAT status by removing the following items from the
exemption schedule: Airlid paper without super absorbent polymer 180gsm/67 of tariff
number 4808.00.00(Par 73); Airlid paper without super absorbent polymer 80gsm/67 of

11
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30.

31.

32.

38.

34.

35.

tariff number 4803.00.00(Par 74); and Plain polythene film/PE of tariff number 8920.10.10
(85) PE white 25-40gsm/release paper of tariff number 4810.99.00. The government has
over the years aimed at reducing the list of exempt goods and services with the aim of
increasing tax revenue from industries and other consumers.

Amends the provision relating to the due date for VAT payment to allow anyone who is
liable to VAT to defer payment of the VAT to the 20th day of the month following the
period in which the tax became due. The proposed amendment is aimed at aligning the
section on the payment due date with the other proposed changes relating to the definition
and treatment of imported services.

Deletes the requirement for regulations made under the VAT Act, 2018 to be tabled before
the National Assembly before such regulations can take effect. The proposed deletion of the
requirement to have regulations made under the VAT Act to be first tabled before the
National Assembly is possibly aimed at giving the Cabinet Secretary for National Treasury
power to introduce and gazette regulations without going through the approval process by
Parliament. This will in effect fall under the purview of the Statutory Instruments Act,
2013.

The Excise Duty Act No. 23 of 2015
The Bill proposes the following amendments to the Excise Duty Act:

Defines the term “compound’ in the Excise Duty Act (EDA) to have the meaning assigned
to it in Section 2 of the Compounding of Potable Spirits Act. The Compounding of Potable
Spirits Act defines “compound’ to mean, “communicate any flavour to, or to mix any ingredient or
material with, spirits, but not so as lo denature the spirits’. The definition provides further
clarity on spirits which fall within the ambit of excise duty.

Introduces definition of the term “possession” to mean, “having, owning or controlling any
exctsable goods including: Having in one's possession any excisable goods; Knowingly having any
exctsable goods in the actual possession or custody of any other person; Having any excisable goods in
any place, whether belonging to or occupied by oneself or not, for the use or benefit of oneself; or
Hawving any excisable goods for the use or benefit of another person”. Section 39(5) of the EDA
imposes a penalty of KES 5 million on any person who has in their possession, any
excisable goods that have been manufactured contrary to provisions of the EDA or which
have been removed from the place where they ought to have been charged with excise duty
before such duty has been charged and either paid or secured.

Amends Section 14 of the EDA to allow for offset of excise duty paid by licensed persons
on purchase of bulk internet data against excise duty payable on resale of the internet data
to final consumers. This will avoid double payment of excise duty on internet data and
ultimately reduce the cost of providing internet data services.

Re-introduces excise duty on locally manufactured sugar confectionery of tariff heading
1704 at KES 20.99 per Kg and white chocolate, chocolate in blocs, slabs or bars of tariff
codes 1806.31.00, 1806.32.00 and 1806.90.00 at KES 209.88 per Kg. This is mainly because
these confectionary and chocolate products are not essential commodities and the
consumers only do so as a luxury. Inclusion of these products in the excise regime will
create additional revenue streams.
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36.

38.

39.

41.

42,

4.

Introduces excise duty, at the rate of KES 5,000 per Kg, on products containing nicotine or
nicotine substitutes intended for inhalation without combustion or oral application but
excluding medicinal products approved by the Cabinet Secretary responsible for health
matters and other manufactured tobacco and tobacco substitutes that have been
homogenized and reconstituted, tobacco, tobacco extracts and essences.

. Amends definition of “other fees” in Part III of the First Schedule of the EDA by deleting the

words ‘fees or commissions earned in respect of a loan”. The proposed definition of “other fees”
will read as follows; “any fees, charges or commissions charged by Sfinancial institutions relating to
thewr licensed activities, but does not include interest on loan or return on loan or any share of profit
or an insurance premium or premium based, or related commassions spectfied in the Insurance Act or
regulations made there under’. Currently, commissions in respect of a loan have been
excluded from excise duty. The proposed amendment is to remove this exclusion. This is in
order to enhance the revenue base from this sector. The import of the amendment is to
bring clarity on the scope of interest that is exempt from Excise duty.

Amends the rate of excise duty on motorcycles from KES 11,608.28 per unit to 15% of the

excisable value. This amendment is moved from a specific rate to an ad valorem rate of
15%.

The Tax Procedures Act No. 29 of 2015 (TPA)
The Bill proposes to amend the Bill as follows:

Introduces the Common Reporting Standards (CRS) regime in Kenya to effect automatic
exchange of financial accounting information on tax matters. The reporting is to be done
by all financial institutions resident in Kenya, including Kenyan branches of non-resident
financial institutions but excluding foreign branches of Kenyan financial institutions. The
reporting will be done by way of filing returns, including “»zI’, where applicable, with the
Commissioner on reportable accounts. The Bill requires the Cabinet Secretary to publish
Regulations prescribing the common reporting standards. This will increase compliance on
tax matters regarding income and assets held abroad in line with the current global drive
to increase transparency for purposes of combating tax evasion among other crimes.

. Extends the period taxpayers are required to maintain tax records from five years to seven

years; extends the period the Commissioner is allowed to amend a tax return where there is
no evasion, fraud or wilful neglect, from five years to seven years; and extends the period
within which a taxpayer can lodge an application for amendment of a self-assessment to
seven years.

Proposes to include the Miscellaneous Fees and Levies Act, 2016 and any Regulations or
other subsidiary legislation made under it within the definition of tax law under the TPA.

Clarifies that implementation of the multilateral agreements and treaties entered into by or
on behalf of the Government of Kenya should be effected as stipulated in such agreements
or treaties. The Bill further proposes that any information obtained pursuant to such
agreement shall only be disclosed in accordance with the conditions specified in such
agreements.

Provides clarity that provisions of international tax agreement should supersede provisions

of any other tax law (including the TPA) in relation to implementation of such agreements
and maintaining confidentiality.
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4,

45.

46.

48.

49.

50.

51,

Imposes a requirement for digital service providers to have a Personal Identification
Number (PIN). This implies that all digital service providers who have income accrued in
Kenya, including non-residents will have to be registered for tax in Kenya. This will
streamline taxation of digital service providers.

The Miscellaneous Fees and Levies Act No. 29 of 2016
The Bill proposes the following amendments to the Act:

Introduces Section 9B in the Miscellaneous Fees and Levies Act that provides for
application of the provisions of Section 47 of the TPA for purposes of: application for
refunds, ascertainment and repayment of fees and levies overpaid or paid in error under the
MFLA; and the determination by the Commissioner of penalties and interests on fees that
remains unpaid. Section 47 of the TPA provides for application for refund of overpaid tax
to the Commissioner of Domestic Taxes within 5 years from the date the tax was paid.
Further, Section 47 of the TPA requires the Commissioner to refund the amounts due
within a period of 2 years from the date of application failure to which the amount due shall
attract an interest of 1% per month.

Reinstates the goods, which the Cabinet Secretary may determine is in the public interest,
or to promote investment of a value not exceeding KES 5 billion, in the Import Declaration
Fee (IDF) and Railway Development Levy (RDL) exemption schedule. This will help
attract high value investment to Kenya.

The Capital Markets Act (Cap. 485A): Clause 45

. The Bill sets a 90-day period commencing on the date of filing of an appeal for the Capital

Markets Tribunal to hear and determine that appeal. Currently, the law does not provide
for a specific period that a matter should be heard and determined. This is expected to
improve efficiency in resolving disputes by the Tribunal.

The Insurance Act (Cap. 497): Clauses 46 to 49
The Bill proposes to amend the Act as follows:

Repeals the current definition of the term “broker” and replaces it with a new definition that
includes foreign reinsurance brokers who do not undertake insurance business or have no
place of business in Kenya. In effect, foreign reinsurance brokers will now be regulated by
the Insurance Regulatory Authority.

Repeals the transitional provision that exempted, in the case of treaty insurance, an insurer,
broker, agent or other person seeking to place any reinsurance of Kenya business with an
insurer not registered under the Insurance Act from the requirement to seek approval from
the Commissioner to the treaty.

Introduces a new section (21A), which will govern the administration of closed fund
business. The Section provides the meaning of a closed fund business and provides for the

penalties applicable should a person contravene provisions governing closed fund business.

Introduces a prescribed annual fee to be paid by a registered insurer. This will be effective
on 15tJanuary 2022.
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52,

53.

54

55.

56.

58.

The Kenya Revenue Authority (KRA) Act, 1995: Clause 50

The Bill proposes the following amendments to the KRA Act in order to increase the
maximum reward to any person who provides information leading to the: Identification of
unassessed tax from KES 100,000 to KES 500,000; and recovery of unassessed taxes from
KES 2,000,000 to KES 5,000,000. This move is expected to enhance tax compliance and
increase revenue collection by encouraging the public/informers to provide intelligence
information to the Commissioner.

The Retirement Benefits Act (No. 2 of 1997): Clauses 51 to 63
The Bill proposes the following amendments to the Act:

Expands definition of retirement benefit schemes to include any arrangement under which
persons are entitled to benefits in the form of post-retirement medical cover, effective
1*tJanuary 2022. This is in recognition of the modernization of the structure of retirement
benefits products.

Provides definition of post-retirement medical fund as follows, “a fiund established within a
scheme into which contributions are made and from which the costs of medical benefits can be met as
may be determined in accordance with the medical fund rules”.

Empowers the Retirement Benefits Authority (“the Authority’) to extend the timeline for
submission of audited accounts during extraordinary times. Currently, trustees are
expected to submit audited accounts within six months after the end of each financial year.

Introduces registration and regulation of corporate trustees that provide services to
pension schemes. The definition of corporate trustee has been provided. Corporate trustees
will be required to apply for registration to the Authority.

The Central Depositories Act, 2000: Clauses 64 to 66
The Bill proposes the following amendments to the Act:

. Introduces the concept of beneficial and legal owner in the capital markets. This is aimed at

enhancing regulation of investors in the capital markets.

Allows opening of an omnibus account by a person investing on behalf of others in the
securities market. An omnibus account is defined as “an account held by an authorized nominee
on behalf of two or more beneficial owners or legal owners’. The amendment may have been
motivated by enactment of the Statute Law (Miscellaneous Amendments) Act No. 12 of
2019, which provided that every company incorporated or registered in Kenya is required
to keep two separate registers: A register of members; and A register of beneficial owners;
and coming into effect of the Companies (Beneficial Ownership Information) Regulations,
2020.
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PART III

3 PUBLIC PARTICIPATION/STAREHOLDER CONSULTATION
59. Following the call for memoranda from the public through the placement of adverts in the
print media on Thursday, 20" May 2021 requesting for comments from the public on the
Bill and invitation of stakeholders vide letter REF: NA/DDC/F&NP/2021/19 dated 26t
May 2021 for a stakeholder engagement retreat on the Bill which was held at the
Trademark Hotel, Village Market from 2™ to 4t June 2021, the Committee received
memoranda from the following stakeholders:
1. PKF Taxation Services Limited
ii. Ernest & Martin Associates
iii. Institute of Certified Public Accountants of Kenya (ICPAK)
iv. Kenya Bankers Association (KBA)
v. Kenya Private Sector Alliance (KEPSA)
vi. KPMG Advisory Services Limited
vil. Federation of Women Lawyers-Kenya
viii. Retirement Benefits Authority (RBA)
ix. Insurance Regulatory Authority (IRA)
x. Anjarwalla and Khanna LLP
xi. Kenya Association of Manufacturers (KAM)
xii. Kenya Breweries Limited (KBL)/UDV (Kenya) Limited
xiil. Capital Markets Authority and Nairobi Securities Exchange
xiv. Federation of Kenya Pharmaceutical Manufacturers (FKPM)
xv. Association of Battery Manufacturers
xvi. Kenya Renewable Energy Association (KEREA), Sistema Bio and Clean Cooking
Association
xvii. Petroleum Institute of East Africa (PIEA)
xviil. Kenya Wine Agencies Limited (KWAL)
xix. Milestone & Gaming Ltd (Sportspesa)
xx. Kimakia Magara and Partners LLP
xxi. Kisoo Mutua & Associates Advocates
xxii. The East African Tax and Governance Network (EATGN), National Taxpayers
Association (NTA), The Institute for Social Accountability (TISA) And Tax Justice
Network Africa (TJNA)
xxiil. Sugar Campaign for Change (SUCAM)
xxiv. Kenya Transporters Association
xxv. Westminister Consulting
xxvi. Uber BV
xxvil. Sanaabil Consulting Limited
xxviii. Tespok
xxix. National Taxpayers Association
xxx. The American Chamber of Commerce in Kenya (AMCHAM)
xxxi. Ashford Consultants Limited/Abdulbasid & Associates
xxxil. DM Associates
xxxiil. Ernst & Young LLP Certified Public Accountants
xxxiv. Royal Flora Holland (RFH) Kenya Limited
xxxv. Tatu City
xxxvi. Nzamba Kitonga Advocates LLP
xxxvii. British American Tobacco (BAT) Kenya
xxxviii. Fund Managers Association
xxxix. United States Commercial Service
xl. Kenya Flower Council
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xli. Kenya Electricity Generating Company (KENGEN)
xlii. Danone Nutricia
xliii. Leonardo Technologies and Services Limited
xliv. Victory Farms
xlv. Escart Services Limited
xlvi. PricewaterhouseCoopers (PWC)
xlvii. RSM (Eastern Africa) Consulting Limited
xlviii. Deloitte & Touche
xlix. Mr. Charles Wanguhu
1. Cocacola
li. Grant Thornton Taxation Services Limited

The stakeholders submitted as follows:

8.1 PKF TAXATION SERVICES LIMITED

PKF submitted their memorandum Ref: PKFTAX/NA-1/2021/mkm/jm dated 26 May 2021,
The proposed the following THAT—

60.

61.

Income Tax Act

Opposed to the insertion of the new definition of the term control in section 2 of the Act
because the proposal will have a significant impact on Transfer Pricing Arrangements and
as such the Bill should be amended to exclude instances that involve transactions between
unrelated or third parties. Further, if the proposal is maintained, there will be major
distortions in business arrangements that in the past have been considered to be conducted
at market price.

Committee’s Observation

The Committee supported some aspects of the definition to the term “control’ since lack of
this definition contributes to base erosion and profit shifting as some Multi-National
Companies through transfer pricing evade taxation.

This is an anti-avoidance provision and is meant to safeguard revenue leakage. Deleting
the provision will negate the objective of safeguarding revenue leakage upon which it was
proposed. In addition, there is no definition of the term control. The previous one was
deleted during repeal of the Second Schedule by the Tax Laws (Amendments) Act, 2020
which poses risk of revenue leakage and especially by Multi-National Companies through

transfer pricing.

The Committee however, proposed an amendment to ensure that the Commissioner
General undertakes an assessment before making the determination that there is price
influence between supplier and purchaser under paragraphs f and g.

The proposal for a fixed place of business should be amended because it lacks a timeline on
how long the fixed place should have existed in Kenya. The current provision in the
Income Tax Act, CAP 470 provides that a fixed place of business should have existed for a
period of 6 months for it to create a ‘Permanent Establishment’ (PE). The absence of a
specific timeline is ambiguous and will be subject to numerous disputes.
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62.

63.

64.

65.

66.

Committee’s Observation

There is no need of having a timeline for which a fixed place of business ought to have
existed unless it is in respect to project related activities which have timelines for
completion such as mining, exploration, and construction among others which are
specifically provided for in the definition.

Clause 7 proposing amendments to Section 16(2)(]) of the Bill be amended to cover only
foreign loans and should be restricted to companies that are foreign controlled. The current
debt to equity ratio of 3:1 should be maintained and used to determine if a company that is
toreign controlled should be subject to thin capitalization provisions.

Committee’s Observation

The proposed amendment seeks to adopt Earnings Before Interest, Taxes, Depreciation and
Amortization (EBITDA). EBIDTA as a measure of profitability of a business which is the
determinant of how much tax an entity should pay. The proposal by PKF to only include
companies that capitalised through foreign loans was not supported as it makes the
assumption that its only local companies who are thinly capitalised and cannot be subject
to tax avoidance. The Committee has given few exceptions to this rule based on the nature
of the business.

They supported the amendment to Section 18B and further proposed an amendment to
include the threshold of gross turnover that the Multinational Enterprises (MNEs) should
meet to comply with the regulation so as to create certainty on compliance with the
regulation.

They supported amendments to the 274 and 9th Schedules to the Act but noted that the
proposed increase in withholding tax rates should be dropped as it will discourage
investments in the extractive industry. Further, they proposed that the provision to align
deductibility of interest expense in the extractive sector to the proposed change to Section
16(2)(j) should be dropped.

Committee’s Observation
The Committee supported the proposed amendment as contained in the Bill.

Value Added Tax (VAT)

The proposed to section 67(2) of the Act on the approval of the VAT regulations by the
National Assembly before gazetting should be deleted. This is because this would negate
the principle of separation of powers, giving the executive a free hand in making the
Regulations.

Committee’s Observation

The Committee agreed on the proposal to delete the proposed amendment as contained in
the Bill as it was seeking to remove the role of Parliament in the scrutiny of regulations
relating to VAT.

Opposed Part 1 (Exempt Supplies) of the First Schedule to the Act which include imposition
of VAT on disposable syringes and other syringes. This, in their view will increase costs of
vaccination. Additionally, they were opposed to the introduction of VAT on milk
specifically prepared for infants since this will make it costly for a vast majority of the
public.
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