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CHAIRPERSON’S FOREWORD

Section 13(2) of the Income Tax Act (Cap 470) empowers the Cabinet Secretary responsible
for the National Treasury, by Notice in the Gazette, to provide that any income or class of
income which accrued in or was derived from Kenya be exempted from tax to the extent
specified in such a Notice and that any such exemption shall cease to have effect either
generally or to the extent specified in the Notice.

Legal Notice No. 27 of 2021 seeking to exempt an airline in which the Government of Kenya
owns at least forty-five (45%) of its shares, and the subsidiaries of that airline was published
on 17t March, 2021 submitted to the Clerk of the National Assembly on 30 March, 2021 and
laid before the House on 28" April, 2021 in accordance with section 11 of the Statutory
Instruments Act, 2013. It was then referred to the Committee on Delegated Legislation for
consideration, pursuant to section 12 of the SI Act and Standing Order 210 of the National
Assembly.

The airline in question is Kenya Airways Ltd and its subsidiaries, namely, Kenya Airfreight
Handling Limited, Jambojet Limited, African Cargo Handling Limited, Kencargo Airlines
International Limited and Fahari Aviation Limited (Pride Oil Limited).

The request for exemption from paying minimum tax is premised on the following grounds —

i) the COVID-19 pandemic affected the operation of airlines worldwide and thus
worsened the financial position of the already ailing company which has been making
losses in the recent past;

i) considering its financial operations, the minimum tax will render the Company’s
operations unsustainable;

iii) the Airline continued to pay lease expenses even during suspension of all international
operations occasioned by the COVID-19 pandemic, this in addition to other costs such
as regular inspection of aircrafts in compliance with international regulations thus
increasing the likelihood of making losses; and

iv) Kenya Airways Limited as the national career plays a pivotal role in the economy
through marketing Kenya as a tourism destination, trade facilitation, job creation among
others. It is because of its important role in the economy that the Government as a
majority shareholder, has continued to provide tax incentives and bail it out to finance
its operations despite making losses over time.

It was therefore considered prudent to grant the exemption from minimum tax to support the
company continue its operations until it returns to profitability.

Having examined Legal Notice No. 27 of 2021 in accordance with the Constitution of Kenya,
the Interpretations and General Provisions Act (Cap. 2), the Income Tax Act (Cap 470) and the
Statutory Instruments Act (No. 23 of 2013), the Committee was satisfied that the Legal Notice
was submitted to the National Assembly without unreasonable delay as contemplated in section
13 (2) of the Income Tax Act.
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On public participation, the regulation making authority informed the Committee that after the
enactment of the Finance Act, 2020 that introduced minimum tax, the National Treasury
received various presentations from stakeholders on the impact of the new tax on several
classes of businesses including public entities that are facing challenges. The Committee was
satisfied with this justification.

With the foregoing, therefore, the Committee approved the exemption in accordance with
section 13 (2) of the Income Tax Act (Cap 470) which requires the approval of the National
Assembly.

In conclusion, I wish to most sincerely thank the Speaker and the Office of the Clerk of the
National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to
section 13(2) of the Income Tax Act (Cap 470) and Standing Order No. 199, it is my pleasure
and duty to present to the House for approval, the Committee’s Report on the Consideration
of the Exemption from Income Tax for an Airline in which the Government of Kenya
owns at least forty-five (45%) of its shares and the subsidiaries of that Airline (L.N. No.
27 0£2021)

HON. WILLIAM KASSAIT KAMKET, M.P.
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1.0 PREFACE
1.1 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing Order
No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accordance with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a)

b)
c)

d)

e)
f)

o

h)

)
k)

D

0)
p)

Q

is in accordance with the provisions of the Constitution, the Act pursuant to which
it is made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the option of the Committee should more properly be
dealt with in an Act of the Parliament;

contains imposition of taxation;

directly or indirectly bars the jurisdiction of the court;

gives retrospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

it involves expenditure from the consolidated fund or other public revenues;

is defective in its drafting or for any reason form or part of the statutory instrument
calls for any elucidation;

appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before
Parliament;

makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;

inadequately subjects the exercise of legislative power to Parliamentary scrutiny;
and

accords to any other reason that the Committee considers fit to examine.
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1.2 Committee Membership

3. The Committee membership comprises —

The Hon. William Kassait Kamket, M.P. (Chairperson)
Tiaty Constituency

KANU

The Hon. Muriuki Njagagua, M.P. (Vice Chairperson)
Mbeere North Constituency

Jubilee Party

COMMITTEE MEMBERS

The Hon. Waihenya Ndirangu, M.P.
Roysambu Constituency

Jubilee Party

The Hon. William Cheptumo, M.P.
Baringo North Constituency

Jubilee Party

The Hon. Cecily Mbarire, MGH, M.P.
Nominated

Jubilee Party

The Hon. Alice Wahome, M.P.
Kandara Constituency

Jubilee Party

The Hon. Robert Mbui, M.P.
Kathiani Constituency
Wiper Democratic Movement -Kenva

The Hon. Daniel Maanzo, M.P.
Makueni Constituency
Wiper Democratic Movement -Kenva

The Hon. Timothy Wanyonyi, M.P.
Westlands Constituency
Orange Democratic Movement

The Hon. Ronald Tonui, M.P.
Bomet Central Constituency

Jubilee Party

The Hon. William Kamoti, M.P.
Rabai Constituency
Orange Democratic Movement

The Hon. Martha Wangari, M.P.
Gilgil Constituency

Jubilee Party

The Hon. Gideon Mulyungi, M.P.
Mwingi Constituency
Wiper Democratic Movement — Kenya

The Hon. (Dr.) Wilberforce Oundo, M.P.
Funyula Constituency
Orange Democratic Movement

The Hon. George G. Murugara, M.P.
Tharaka Constituency
Democratic Party

The Hon. Jennifer Shamalla, M.P.
Nominated

Jubilee Party
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The Hon. Munene Wambugu, M.P.
Kirinyaga Central Constituency

Jubilee Party

The Hon. Patrick Mariru, M.P.
Laikipia West Constituency

Jubilee Party

The Hon. Sammy Seroney, M.P.
Nominated
Wiper Democratic Movement — Kenya

The Hon. Tindi Mwale, M.P.
Butere Constituency
Amani National Congress

The Hon. Edith Nyenze, M.P.
Kitui West Constituency
Wiper Democratic Movement — Kenvya

The Hon. Abdi Koropu Tepo, M.P.
Isiolo South Constituency
Kenya Patriots Party

The Hon. Robert Gichimu, M.P.
Gichugu Constituency

Jubilee Party
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1.3 Committee Secretariat

4. The secretariat facilitating the Committee comprises -
Ms. Cherotich Maritim
Senior Clerk Assistant (Team Leader)

Mr. Mohamed Jimale
Clerk Assistant I1

Mr. Wilson Dima Dima
Principal Legal Counsel

Mr. Josphat Motonu
Fiscal Analyst I

Ms. Noelle Chelagat
Media Relations Officer IT

Mr. Anthony Wamae
Assistant Serjeant at Arms

Mr. Charles Ayari
Superintendent of Electronics

Ms. Mary Otieno
Office Superintendent
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2.0 CONSIDERATION OF THE EXEMPTION FROM INCOME TAX AN AIRLINE

10.

11.

12.

IN WHICH THE GOVERNMENT OF KENYA OWNS AT LEAST 45% OF ITS
SHARES AND SUBSIDIARIES OF THAT AIRLINE

2.1 Introduction

The legal basis for granting an exemption as contained in Legal Notice No. 27 of 2021 is
stipulated in section 13(2) of the Income Tax Act, Cap 470 which empowers the Cabinet
Secretary to exempt certain income tax.

Section 13(2) of the Income Tax Act (Cap 470) empowers the Cabinet Secretary
responsible for the National Treasury, by Notice in the Gazette, to provide that any income
or class of income which accrued in or was derived from Kenya be exempted from tax to
the extent specified in such a Notice and that any such exemption shall cease to have effect
either generally or to the extent specified in the Notice.

Further, that where the Cabinet Secretary issues such a Notice, it has to be laid before the
National Assembly without unreasonable delay.

The Act also provides that if a resolution is passed by the Assembly within twenty days
on which it next sits after the notice is so laid that the notice be annulled, it shall
thenceforth be void, but without prejudice to the validity of anything previously done
thereunder, or to the issuing of a new notice.

The House, therefore, has to pronounce itself within the statutory timelines and if the Notice
is expressly approved or (is not annulled) then it shall be deemed to have been impliedly
approved.

Legal Notice No. 27 of 2021 seeking to exempt an airline in which the Government of
Kenya owns at least forty-five (45%) of its shares, and the subsidiaries of that airline was
published on 17t March, 2021 submitted to the Clerk of the National Assembly on 30™
March, 2021 and laid before the House on 28™ April, 2021 in accordance with section 11
of the Statutory Instruments Act, 2013. It was then referred to the Committee on Delegated
Legislation for consideration, pursuant to section 12 of the SI Act and Standing Order 210
of the National Assembly.

2.2 Purpose of the Exemption

Legal Notice No. 27 of 2021 seeks to exempt an airline including its subsidiaries where the
government owns at least forty-five per cent of its shares, from minimum tax imposed
under Section 12(d) of Income Tax Act.

2.3 Legislative Context

The Legal Notice seeks to exempt from income tax the income derived from or accrued in
Kenya from the provisions of section 12D of the Income Tax Act (Cap 470) which
introduces minimum tax payable by all entities regardless of whether they are in a profit
making position or not.
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2.4 Policy Background

13. The Finance Act, 2020 amended the Income Tax Act(Cap 470) to introduce minimum tax
to be charged on all business enterprises whether they are in a profit position or not. This
was meant to discourage tax planning, where some companies perpetually declare losses to
avoid paying tax in Kenya, while others may not be paying the correct amount of tax.

14. The said amendment to the Income Tax Act (Cap 470) did not take into consideration
specific sectors of the economy that are strategic to any government for purposes of
operations of governments e.g., the aviation industry which is strategic to any government
for purposes of security and even trade. Many governments such as Ethiopia, South Africa
among others has significant shareholding to allow competing effectively at international
level.

15. The introduction of minimum tax will significantly affect the stability of the operations of
the aviation industry particularly on those airlines that are partially or indirectly owned by
the Government. To ensure that this tax does not significantly compromise the operations
of these airlines, it was deemed necessary and in line with practice by other Governments

(“ ‘ to cushion these airlines from the impact of paying minimum tax as it is clearly known that
the company’s financial position has been on a downward trend.

2.5 Grounds for Exemption

16. The Kenya Airways Ltd requested to be exempted from paying minimum tax citing the
following grounds —

1) the COVID-19 pandemic affected the operation of airlines worldwide and thus
worsened the financial position of the already ailing company which has been
making losses in the recent past;

ii) considering its financial operations, the minimum tax will render the Company’s
operations unsustainable;

iii) the Airline continued to pay lease expenses even during suspension of all
international operations occasioned by the COVID-19 pandemic, this in addition to
other costs such as regular inspection of aircrafts in compliance with international

- regulations thus increasing the likelihood of making losses; and

L

iv) Kenya Airways Limited as the national career plays a pivotal role in the economy
through marketing Kenya as a tourism destination, trade facilitation, job creation
among others. It is because of its important role in the economy that the Government
as a majority shareholder, has continued to provide tax incentives and bail it out to
finance its operations despite making losses over time.

17. It was therefore considered prudent to grant the exemption from minimum tax to help the
company continue its operations until it returns to profitability.

18. Kenya Airways subsidiaries are as follows —
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Subsidiary Principle Activity KQ

Shareholding
Kenya Airfreight Handling Limited Cargo Handling for perishable | 51%
products
Jambojet Limited Local passenger air transport | 100%
African Cargo Handling Limited Cargo Handling 100%
Kencargo  Airlines  International | Dormant 100%

Limited

Fahari Aviation Limited (Pride Oil | Drone and emerging | 100%
Limited) technologies in aviation

19. Some of the measures other governments have taken to support the aviation industry in the
wake of the pandemic are as follows —

i) Senegal announced USD 128 million in relief for the Tourism and Air Transport
Sector;

ii) Seychelles has waived all landing and parking fees from April to December, 2020;
iif) Cote D’Voire waived its Tourism Tax for transit passengers;
iv) Lufthansa agreed to a €9 billion bailout with the German government;

v) South Africa is deferring payroll, income and carbon taxes across all industries,
which will also benefit airlines domiciled in that country;

vi) The Tanzania Civil Aviation Authority has proposed the following measures —

e postponement without penalties of payments related to charges for services
offered by the Authority to all airlines that made official requests;

e cessation of arrangements for increasing charges to operators during or till
immediately after the COVID-19 pandemic; and

e implementation of a cost reduction strategy in order to ensure that the little
revenue generated covers the Authority’s key operational activities, critical
in ensuring aviation business continuity.

vii) The International Air Transport Association (IATA) has further received a formal
confirmation from the African Development Bank (AFDB) that it would be
providing financial support in the fight against COVID-19 thought the following
interventions —

¢ Indirect support to the aviation industry through budget support to national
governments in Africa;
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e Direct assistance to aviation private sector companies including airlines
through debt deferrals and liquidity of facilities; and

e Technical assistance to help the aviation industry recover from the impact
of COVID-19 and support regional preparedness to prevent the spread of
communicable diseases through travel.

2.6 Conferring with the Regulation Making Authority

20. In accordance with section 16 of the Statutory Instruments Act, 2013, the Committee held
a virtual meeting with the regulation making authority, i.e. the Cabinet Secretary for the
National Treasury & Planning on 15" April, 2021.

21. The Committee raised the following concerns following the submissions by the Cabinet
Secretary —
1) exempting Kenya Airways and its subsidiaries alone will discriminate other airlines
operating domestically and also other companies especially those affected by the
COVID-19 pandemic;

ii) Justification for exemption of Kenya Airways yet it has been experiencing financial
challenges for several years even before the COVID-19 pandemic and has been bailed
out before. The Cabinet Secretary responded that Kenya Airways is a national carrier
with strategic trade/business and tourism interests including the host of UNEP HQs and
therefore needs support. In addition, Government guaranteed the company a loan of
approximately Kshs. 75billion which is yet to be fully repaid. In addition, other
countries have also injected funds to protect their national carrier during the pandemic.

iii) The Cabinet Secretary further informed the Committee that Kenya Airways is not
exempted from Corporate Tax and other taxes, only the minimum tax.

iv) On the matter of possible political and personal interests in exemption of Kenya
Airways whose majority shareholding is in private hands, the Cabinet Secretary
responded that he was not aware about political interests in exempting Kenya Airways
and that the exemption is for business interests to save the national carrier.

v) On how the exemption will affect partners e.g. KLM and Air France , the Committee
was informed that KLM is a shareholder of Kenya Airways APLC with a shareholding
of 7.76%. Since Kenya Airways has made losses, no benefit will be derived by KLM.

3.0 COMMITTEE OBSERVATIONS

22. Having examined Legal Notice No. 15 of 2021 in accordance with the Constitution of
Kenya, the Interpretations and General Provisions Act (Cap. 2), the Income Tax Act (Cap
470) and the Statutory Instruments Act (No. 23 of 2013), the Committee made the following
observations —

3.1 Statutory Timelines

1) Legal Notice No. 27 of 2021 was published on 17" March, 2021, submitted to the Clerk
of the National Assembly on 30™ March, 2021 and laid before the House on 28" April,
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