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CHAIRPERSON’S FOREWORD

In exercise of the powers conferred by section 39 of the Special Economic Zones Act, 2015,
the Cabinet Secretary for Industrialization, Trade and Enterprise Development made the
Special Economic Zones (Amendment) Regulations, 2020 which were published on 20m
March, 2020.

The Regulations were submitted to the Clerk of the National Assembly on 17" April, 2020,
laid before the House on 22" April, 2020 and subsequently referred to the Committee on
Delegated Legislation for consideration on the same date.

The Regulations seek to fill the gaps identified in the SEZ Regulations, 2016 by giving clarity
to investors and sector players on SEZ operating legal framework and provide a more
conducive business environment for investors.

Pursuant to section 16 of the Statutory Instruments Act, 2013, the Committee held a meeting
with the regulation making authority on 29" October, 2020, represented by Ms. Betty Maina,
Cabinet Secretary for Industrialization, Trade and Enterprise Development and other Ministry
officials including the Chief Executive Officer of the Special Economic Zones Authority, 2020.
The Committee also gave audience to Tatu City Ltd. management who claimed to be aggrieved
by the Regulations.

Having examined the examined the Special Economic Zones (Amendment) Regulations, 2020
against the Constitution, the Interpretations and General Provisions Act (Cap 2), the Special
Economic Zones Act, 2015 and the Statutory Instruments Act (No. 23 of 2013), the Committee
resolved to annul the Regulations for failing to demonstrate that sufficient public
participation was undertaken contrary to Articles 10 and 118 of the Constitution and
sections 5, 5A and the Schedule to the Statutory Instruments Act.

In conclusion, I wish to most sincerely thank the Speaker and the Office of the Clerk of the
National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to
Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the Committee’s
Report on the Consideration of the Special Economic Zones (Amendment) Regulations
(Legal Notice No. 33 of 2020).

HON. WILLIAM KASSAIT KAMKET, M.P.



1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing Order
No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accordance with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a)

b)
c)

d)
e)
f)

g)
h)

)
1)
k)

D)

is in accordance with the provisions of the Constitution, the Act pursuant to which
it is made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the option of the Committee should more properly be
dealt with in an Act of the Parliament;

contains imposition of taxation;

directly or indirectly bars the jurisdiction of the court;

gives retrospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

it involves expenditure from the consolidated fund or other public revenues;

is defective in its drafting or for any reason form or part of the statutory instrument
calls for any elucidation;

appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before
Parliament;

makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;

inadequately subjects the exercise of legislative power to Parliamentary scrutiny;
and

accords to any other reason that the Committee considers fit to examine.



1.2 Committee Membership

3. The Committee membership comprises —

The Hon. William Kassait Kamket, M.P. (Chairperson)
Tiaty Constituency

KANU

The Hon. Muriuki Njagagua, M.P. (Vice Chairperson)
Mbeere North Constituency

Jubilee Party

COMMITTEE MEMBERS

The Hon. Waihenya Ndirangu, M.P.
Roysambu Constituency

Jubilee Party

The Hon. William Cheptumo, M.P.
Baringo North Constituency

Jubilee Party

The Hon. Cecily Mbarire, MGH, M.P.
Nominated

Jubilee Party

The Hon. Alice Wahome, M.P.
Kandara Constituency

Jubilee Party

The Hon. Robert Mbui, M.P.
Kathiani Constituency
Wiper Democratic Movement -Kenya

The Hon. Daniel Maanzo, M.P.
Makueni Constituency

Wiper Democratic Movement -Kenya

The Hon. Timothy Wanyonyi, M.P.
Westlands Constituency

Orange Democratic Movement

The Hon. Ronald Tonui, M.P.
Bomet Central Constituency

Jubilee Party

The Hon. William Kamoti, M.P.
Rabai Constituency
Orange Democratic Movement

The Hon. Martha Wangari, M.P.
Gilgil Constituency

Jubilee Party

The Hon. Gideon Mulyungi, M.P.
Mwingi Constituency
Wiper Democratic Movement — Kenya

The Hon. (Dr.) Wilberforce Oundo, M.P.
Funyula Constituency
Orange Democratic Movement

The Hon. George G. Murugara, M.P.
Tharaka Constituency

Democratic Party

The Hon. Jennifer Shamalla, M.P.
Nominated

Jubilee Party

The Hon. Munene Wambugu, M.P.
Kirinyaga Central Constituency

Jubilee Party

The Hon. Patrick Mariru, M.P.
Laikipia West Constituency

Jubilee Party



The Hon. Sammy Seroney, M.P.
Nominated

Wiper Democratic Movement — Kenya

The Hon. Tindi Mwale, M.P.
Butere Constituency
Amani National Congress

The Hon. Edith Nyenze, M.P.
Kitui West Constituency
Wiper Democratic Movement — Kenya

The Hon. Abdi Koropu Tepo, M.P.
Isiolo South Constituency
Kenvya Patriots Party

The Hon. Robert Gichimu, M.P.
Gichugu Constituency

Jubilee Party



1.3 Committee Secretariat
4. The secretariat facilitating the Committee comprises -

Ms. Susan Maritim
Senior Clerk Assistant (Team Leader)

Mr. Jimale Mohamed
Clerk Assistant 11

Mr. Wilson Dima Dima
Principal Legal Counsel

Mr. Josphat Motonu
Fiscal Analyst 1

Ms. Winnie Kiziah
Media Relations Officer 11

Mr. Anthony Wamae
Serjeant at Arms

Mr. Charles Ayari
Superitendent of Electronics

Ms. Mary Otieno
Office Superintendent



2.0 CONSIDERATION OF THE SPECIAL ECONOMIC ZONES (AMENDMENT)
REGULATIONS, 2020

2.1 Introduction

5. In exercise of the powers conferred by section 39 of the Special Economic Zones Act,
2015, the Cabinet Secretary for Industrialization, Trade and Enterprise Development
published the Special Economic Zones (Amendment) Regulations, 2020 on 20" March,
2020.

6. The Regulations were submitted to the Clerk of the National Assembly on 17" April, 2020
and tabled before the House on 22" April, 2020.

2.2 Object and Purpose of the Regulations

7. The Regulations seek to fill the gaps identified in SEZ Regulations, 2016 by giving clarity
to investors and sector players on SEZ operating legal framework and provide a more
conducive business environment for investors.

2.3 Summary of the Regulations
8. PartI (Regulation 2) - definition of new terms.
9. Part III (Regulations 11&13) - designation and gazetting of SEZ - Criteria for Evaluation.
10. Part VII (Regulation 32)- One Stop Shop - One Stop Service.
11. Part VIII (Regulation 34) Investment Rules for SEZ - Obligation of SEZ Resident.
12. Part IX (Regulations 38,41,42,43,44,45) — Land Use Rules.
13. Introduction of new Part IX A — Condition for Entry into Special Economic Zones.
14. New Regulation 54 on Part XI — Implementation of the Regulations.
2.4 Legal Basis for Scrutiny

15. The Committee examined the Special Economic Zones (Amendment) Regulations, 2020
against the Constitution, the Interpretations and General Provisions Act (Cap 2), the
Special Economic Zones Act, 2015 and the Statutory Instruments Act (No. 23 of 2013).

16. The scrutiny was undertaken following publication in the Gazette vide Legal Notice No.
33 0f 2020 on 20™ March, 2020; submitted to the Clerk of the National Assembly on 17"
April, 2020 and tabled before the House on 22" April, 2020.

2.5 Conferring with the Regulation Making Authority

17. In accordance with section 16 of the Statutory Instruments Act, 2013, the Committee held
a meeting with the regulation making authority on 29" October, 2020, represented by Ms.
Betty Maina, Cabinet Secretary for Industrialization, Trade and Enterprise Development
and other Ministry officials including the Chief Executive Officer of the Special Economic
Zones Authority, 2020.

18. She informed the Committee that the Ministry undertook stakeholder consultations on the
said Regulations as required by the Constitution and the Statutory Instruments Act, 2020



19.

through an advertisement on the print media on 7% January 2020 and uploaded the
stakeholders’ comments form on the Ministry website. Public stakeholders’ fora were held
at the Sarova Panafric Hotel, Nairobi on 13" and 15" January, 2020, respectively.

2.6 Submissions by Tatu City Ltd.

Mr. Chris Barron, Chief Country Head for Rendeavour, the majority owner of Tatu City
appeared before the Committee on 29" October, 2020 and submitted to the Committee
THAT -

(i) Regulation 2: The Regulations propose to introduce new SEZ entities such as SEZ
investor, SEZ resident, SEZ visitor, SEZ worker, and SEZ business permit holder. Tatu
City’s submission is that Parliament should not entertain the creation of statutory
entities or categories of citizens through subsidiary legislation. The Cabinet Secretary
ought to have invited Parliament to make a substantive decision on such a weighty
proposal through an amendment to the Special Economic Zones Act, 2015.

(ii) Regulation 4: The provisions relating to minimum investment and the land size for an
SEZ should be provided for in the SEZ Act so as to provide greater transparency to
applicants. Developing a Special Economic Zone is an expensive venture and it is
necessary to create certainty for developers by ensuring that all conditions precedent to
a declaration of a SEZ zone are anchored in a statute. Additionally, such proposals
should contain a transitional clause in respect of already gazetted Special Economic
Zones.

(iii)Regulation 5: The bulk of the services proposed to be offered under the One Stop Shop
require substantive regulations to operationalize. These include SEZ work visa and
permits for expatriates; SEZ development and construction permits and certificates of
occupancy; SEZ customs administration procedures, among others. The absence of
comprehensive legislative provisions is part of the reason the Commissioner of
Customs and Border Control is struggling and attempting to design “Guidelines” that
fail to appreciate how Special Economic Zones operate.

(iv)Regulation 50C (4): The SEZ Authority should consult SEZ developers when issuing
guidelines for the standards, criteria and procedures for the issuance and revocation of
the SEZ residence permits.

(v) Part IX A - Conditions for entry into Special Economic Zones: This part imposes a
limitation on the right to freedom of movement that is guaranteed under Article 39 of
the Constitution of Kenya. Under Article 24 of the Constitution of Kenya, “a right or
fundamental freedom in the Bill of Rights shall not be limited except by law and then
only to the extent that the limitation is reasonable and justifiable in an open and
democratic society based on human dignity, equality and freedom”. While the
intentions of the Cabinet Secretary under this part may not be faulted, nonetheless, only
Parliament through legislation can limit the freedom of movement of a Kenyan.

Tatu City submitted that the limitation imposed by the Cabinet Secretary in the said
Regulations is ultra vires to the Constitution of Kenya and ought to be annulled in order
to remedy the situation.



(vi) Lack of Public Participation: Tatu City Ltd. also submitted that stakeholders were not
consulted before publication of the Regulations and that the document submitted to
them for consultations was different from the published Regulations.

3.0 COMMITTEE OBSERVATIONS

20. Having examined the Special Economic Zones (Amendment) Regulations, 2020, against
the Constitution, the Interpretations and General Provisions Act (Cap 2), the Special
Economic Zones Act, 2015 and the Statutory Instruments Act (No. 23 of 2013), the
Committee observed THAT -

3.1 Statutory Timelines — Section 11 of the SI Act

1) The Regulations were published in the gazette as L.N. No. 33 of 2020 on 20™ March, 2020,
submitted to the Clerk of the National Assembly on 17" April, 2020 and laid before the
House on 22™ April, 2020, being within the requisite statutory timelines under section
11(1) of the Statutory Instruments Act, 2013.

3.2 Consultations/Public Participation — Section 5 of the SI Act

2) The Regulations contravene Articles 10 and 118 of the Constitution and sections
5, S5A, of the Statutory Instruments Act which require the regulation-making
authority to conduct sufficient consultation with the industry stakeholders and
persons likely to be affected by the Regulations.

3) During the deliberations between the Ministry and Tatu City Ltd., it emerged that
the Regulations that were presented for public participation were different from
the ones that were published vide L.N. No. 33 of 2020. In addition, public
participation was rushed and stakeholders were not afforded adequate time to make
written presentations. Further, the signed attendance registers were not consistent
with the invitation for public participation.

4.0 COMMITTEE RECOMMENDATION

21. Having examined the Special Economic Zones (Amendment) Regulations, 2020 against
the Constitution, the Interpretations and General Provisions Act (Cap 2), the Special
Economic Zones Act, 2015 and the Statutory Instruments Act (No. 23 of 2013), the
Committee recommends that the House annuls in entirety the said statutory
instrument for failing to demonstrate that sufficient public participation was
undertaken, contrary to Articles 10 and 118 of the Constitution and sections 5, SA
and the Schedule to the Statutory Instruments Act.

-------------------------------

(CHAIRPERSON)
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COMMITTEE ON DELEGATED LEGISLATION

ADOPTION LIST

Adoption of the Report on the consideration of the Special Economic Zones (Amendment)
Regulations, 2020

Legal Notice No. 33 of 2020
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MINUTES OF THE 50™ SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAY, 29™ OCTOBER, 2020 AT 9.00 A.M. IN
TAMANISHA CONFERENCE ROOM AT THE WHITESANDS RESORT, MOMBASA.

PRESENT

99 L o e e 19 B

9.

10.
11.
12.
13,
14.
13,
16.
iy
18.
19.
20.

The Hon. Kassait Kamket, M.P.
The Hon. Muriuki Njagagua, M.P.
The Hon. George Murugara, M. P
The Hon. Robert Mbui, M.P.

The Hon. Patrick Mariru, M.P.

The Hon. Waihenya Ndirangu, M.P.
The Hon. Alice Wahome, M.P.

The Hon. Cecily Mbarire, MGH, M.P.
The Hon. Daniel Maanzo, M.P.

The Hon. Kamoti Mwamkale, M.P.
The Hon. Martha Wangari, M.P

The Hon. Ronald Tonui, M.P.

The Hon. Timothy Wanyonyi, M.P.

The Hon. (Dr.) Wilberforce Oundo, M.P.

The Hon. Edith Nyenze, M.P

The Hon. Munene Wambugu, M.P.
The Hon. Robert Gichimu, M.P.
The Hon. Sammy Seroney, M.P.
The Hon. Abdi Tepo, M.P.

The Hon. Tindi Mwale, M.P.

ABSENT WITH APOLOGY

L
2
3

The Hon. William Cheptumo, M.P
The Hon. Gideon Mulyungi, M.P.
The Hon. Jennifer Shamalla, M.P.

IN-ATTENDANCE

National Assembly Secretariat

—_

ool ol ol

Ms. Susan Maritim 5

Chairperson (Virtual attendance)
Vice Chairperson

Senior Clerk Assistant

Mr. Mohamed Jimale - Clerk Assistant I
Mr. Dima Dima - Principal Legal Counsel
Mr. Josphat Motonu B Fiscal Analyst I

Mr. Charles Ayari -
Mr. Anthony Wamae -
Ms. Alice Kitur -
Ms. Mary Otieno -

Superintendent of Electronics (Audio)
Serjeant-at-Arms

Executive Secretary

Office Superintendent

Ms. Fiona Wanjiru - Pupil



Ministry of Industry, Trade and Enterprise Development

1. Ms. Betty Maina - Cabinet Secretary

2. Dr. F.O Owino - Principal Secretary, Industrialization

3. Lt. Col. (Rtd) B. Njiraini - MD & Council Secretary — KEBS

4. Mr. Meshack Kimeu - CEOQ, Special Economic Zones

5. Mr. Bernard N’gayo - Ag. Director, Quality and Assurance, KEBS
6. Mr. Mwambwanga Brian - HoD, Legal - KEBS

7. Mr. Martin Masibo - Technical PA KEBS

8. Ms. Helen Amina - Advisor to CS Betty Maina

9. Mr. Geoffrey Okal - Senior Assistant Secretary

10. Mr. Olem Edward - Communications Officer

11. Ms. Evy Wagara

Tatu City Ltd
1. Mr. Chris Barron - CEO, Rendeavour/ Developer
2. Mr. Justus Kariuki - Senior Advisor, Rendeavour
3. Mr. Zaki Sheikh - Consultant
4, Mr. Evans Dimba - Tatu city staff

MIN.NO. /NA/CDL/2020/299 PRAYER AND RELIMINARIES

Pursuant to Standing Order 188, the Members present unanimously elected Hon. (Dr.) Wilberforce
Oundo, MP to chair the meeting as proposed by Hon. Robert Mbui, MP and seconded by Hon.
Edith Nyenze, MP. He thereafter assumed the seat and called the meeting to order at 9.15 a.m. and
requested Hon. Tindi Mwale, M.P to pray.

MIN.NO. /NA/CDL/2020/300 OPENING REMARKS

Remarks by the Vice Chairperson, Committee on Delegated Legislation

The Vice Chairperson of the Committee on Delegated Legislation welcomed the delegation from
the Ministry of Industry, Trade and Enterprise Development led by the Cabinet Secretary, Ms.
Betty Maina and Tatu City Ltd, led by Mr. Chris Barron. He then requested all participants to
introduce themselves.

He thereafter invited the Cabinet Secretary, Ministry of Industry, Trade and Enterprise
Development to make her remarks.

Remarks by the Cabinet Secretary, Ministry of Industry, Trade and Enterprise Development

The Cabinet Secretary thanked the Committee for the invitation to confer on the matters before the
Committee, namely the Standards (Verification of Conformity to Standards and Other Applicable
Regulations) Order, 2020 and the Special Economic Zones (Amendment) Regulations, 2020. She
added that the Legal Notices under deliberation are crucial for implementation of government
policies and that the engagements will strengthen the partnership between the Ministry and the
Committee on Delegated Legislation.

MIN.NO. /NA/CDL/2020/301 CONSIDERATION OF THE STANDARDS
(VERIFICATION OF CONFORMITY TO



STANDARDS & OTHER APPLICABLE
REGULATIONS) ORDER, 2020 (L.N. 78 OF
2020)

The Committee was informed that the Cabinet for Industry, Trade and Enterprise Development on
28th April 2020 published “The Standards (Verification of Conformity to Standards and Other
applicable Regulations Order, 2020” vide Legal Notice Number 78 of 2020.

The Order seeks to enhance the efficiency of cargo clearance process by enabling KEBS to —

1) Undertake appropriate quality assessment and to allow KEBS to profile the consignment
before importation and thus determine the appropriate interventions;

2) Reduce the cost of destination inspection for mixed consignments by limiting the fee
applicable to be based on the value of only those products that have not been certified
rather than basing the fee on the entire consignment.

3) Provide for fair treatment for importers whose failure to obtain PVOC certification is not of
their own making but stems from unavailability of services in the country of exportation.

4) Remove duplication of processes in the country of exportation where other Government
agencies have similar mechanisms for determining compliance.

Plenary
The Members sought the following clarifications regarding the Regulations —

1. Regulation 10 gives the Cabinet Secretary powers to grant exemption from the inspection
of conformity to standards. It was submitted that there is established a Committee which
recommends exemption and some of the criteria it applies includes: Spare parts and
material for national projects, some specialized and customized vehicles, donations to
charitable organizations, special purpose vehicles such as ambulances, fire engines and
safari rally vehicles, etc., vehicles for the United Nations and its missions; re-imported
vehicles; and vehicles for expatriates and supplies for diplomatic use; among others.

2. The Committee was informed that sometimes products may be subjected to re-inspection as
a risk mitigation surveillance measure if there is cause to believe that the standards status of
some products may have changed during the transhipment or such like reasons.

Committee Resolution

Having examined the Standards (Verification of Conformity to Standards & Other Applicable
Regulations) Order, 2020, the Committee satisfied itself that the Regulations are in accord with the
Standards Act (Cap 496), the Interpretations and the General Provisions Act (Cap 2) and the
Statutory Instruments Act (No 23 of 2013) pursuant to which they are made and therefore resolved
to approve them.

The decision to approve was proposed by Hon. Abdi Tepo, M.P. and seconded by Hon Tindi
Mwale, M.P.

3|Page



MIN.NO. /NA/CDL/2020/302 CONSIDERATION OF THE  SPECIAL
ECONOMIC ZONES (AMENDMENT)
REGULATIONS, 2020 (L.N. 33 OF 2020)

The Committee was informed that the Special Economic Zones (Amendment) Regulations, 2020

were published by the Cabinet Secretary for Industrialization, Trade and Enterprise Development

on 20th March, 2020 in exercise of the powers conferred by section 39 of the Special Economic

Zones Act, 2015.

Submissions by the Cabinet Secretary & SEZ Authority

The Regulations seek to fill the gaps identified in SEZ Regulations, 2016 by giving clarity to
investors and sector players on SEZ operating legal framework and provide a more conducive
business environment for investors.

Summary of the Regulations

Part I (Regulation 2) - definition of new terms.

Part III (Regulations 11&13) - designation and gazetting of SEZ - Criteria for Evaluation.
Pért VII (Regulation 32)— One Stop Shop - One Stop Service.

Part VIII (Regulation 34) Investment Rules for SEZ - Obligation of SEZ Resident.

Part IX (Regulations 38,41,42,43,44,45) — Land Use Rules.

Introduction of new Part IX A — Condition for Entry into Special Economic Zones.

New Regulation 54 on Part XI — Implementation of the Regulations.

Public Participation

She informed the Committee that the Ministry undertook stakeholder consultations on the said
Regulations as required by the Constitution and the Statutory Instruments Act, 2020 through an
advertisement on the print media on 7th January 2020 and uploaded the stakeholders’ comments
form on the Ministry website. Public stakeholders’ fora were held at the Sarova Panafric Hotel,
Nairobi on 13th and 15th January, 2020, respectively.

Submissions by Tatu City Ltd.

Mr. Chris Barron, Chief Country Head for Rendeavour, the majority owner of Tatu City submitted
to the Committee THAT —

1) Regulation 2 proposes to introduce new SEZ entities such as SEZ investor, SEZ resident,
SEZ visitor, SEZ worker, and SEZ business permit holder. Tatu City’s submission is that
Parliament should not entertain the creation of statutory entities or categories of citizens
through subsidiary legislation. The Cabinet Secretary ought to have invited Parliament to
make a substantive decision on such a weighty proposal through an amendment to the
Special Economic Zones Act, 2015.

2) Regulation 4: The provisions relating to minimum investment and the land size for an SEZ
should be provided for in the SEZ Act so as to provide greater transparency to applicants.
Developing a Special Economic Zone is an expensive venture and it is necessary to create

4|Page



3)

4)

5)

6)

certainty for developers by ensuring that all conditions precedent to a declaration of a SEZ
zone are anchored in a statute. Additionally, such proposals should contain a transitional
clause in respect of already gazetted Special Economic Zones.

Regulation 5: The bulk of the services proposed to be offered under the One Stop Shop
require substantive regulations to operationalize. These include SEZ work visa and permits
for expatriates; SEZ development and construction permits and certificates of occupancy;
SEZ customs administration procedures, among others. The absence of comprehensive
legislative provisions is part of the reason the Commissioner of Customs and Border
Control is struggling and attempting to design “Guidelines™ that fail to appreciate how
Special Economic Zones operate.

Regulation 50C (4): The SEZ Authority should consult SEZ developers when issuing
guidelines for the standards, criteria and procedures for the issuance and revocation of the
SEZ residence permits.

Part IX A - Conditions for entry into Special Economic Zones: This part imposes a
limitation on the right to freedom of movement that is guaranteed under Article 39 of the
Constitution of Kenya. Under Article 24 of the Constitution of Kenya, “a right or
fundamental freedom in the Bill of Rights shall not be limited except by law and then only
to the extent that the limitation is reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom”. While the intentions of the Cabinet
Secretary under this part may not be faulted, nonetheless, only Parliament through
legislation can limit the freedom of movement of a Kenyan.

Tatu City submitted that the limitation imposed by the Cabinet Secretary in the said
Regulations is ultra vires to the Constitution of Kenya and ought to be annulled in order to
remedy the situation.

Lack of Public Participation: Tatu City Ltd. also submitted that stakeholders were not
consulted before publication of the Regulations and that the document submitted to them
for consultations was different from the published Regulations.

COMMITTEE OBSERVATIONS

Having examined the examined the Special Economic Zones (Amendment) Regulations, 2020,
against the Constitution, the Interprefations and General Provisions Act (Cap 2), the Special
Economic Zones Act, 2015 and the Statutory Instruments Act (No. 23 of 2013), the Committee
observed THAT —

i) Statutory Timelines — Section 11 of the SI Act

The Regulations were published in the gazette as L.N. No. 33 of 2020 on 20th March, 2020,
submitted to the Clerk of the National Assembly on 17th April, 2020 and laid before the House on
22nd April, 2020, being within the requisite statutory timelines under section 11(1) of the Statutory
Instruments Act, 2013.

- B]Pag —



ii) Consultations/Public Participation — Section 5 of the SI Act

The Regulations contravene Articles 10 and 118 of the Constitution and sections 5, SA, of the
Statutory Instruments Act which require the regulation-making authority to conduct sufficient
consultation with the industry stakeholders and persons likely to be affected by the Regulations.

During the deliberations between the Ministry and Tatu City Ltd., it emerged that the Regulations
that were presented for public participation were different from the ones that were published vide
L.N. No. 33 of 2020. In addition, public participation was rushed and stakeholders were not
afforded adequate time to make written presentations. Further, the signed attendance registers
were not consistent with the invitation for public participation. The Special Economic Zones
(Amendment) Regulations are published pursuant to Section 39 of the Special Economic Zones
Act, 2015.

Committee Resolution

Having examined the Special Economic Zones (Amendment) Regulations, 2020 against the
Constitution, the Interpretations and General Provisions Act (Cap 2), the Special Economic Zones
Act, 2015 and the Statutory Instruments Act (No. 23 of 2013), the Committee resolved to annul the
Regulations entirety for failing to demonstrate that sufficient public participation was undertaken,
contrary to Articles 10 and 118 of the Constitution and sections 5, 5A and the Schedule to the
Statutory Instruments Act.

The decision to approve was proposed by Hon. Tindi Mwale, M.P. and seconded by Hon. Patrick
Mariru, M.P. '

MIN.NO. /NA/CDL/2020/303 CONSIDERATION OF THE  SPECIAL

ECONOMIC ZONES GUIDELINES, 2020

On the Special Economic Zone Guidelines, 2020, the CS informed the Committee that
consultations on the matter were ongoing and therefore premature to discuss them. It was however
noted that the Special Economic Zones Authority wrote to various SEZs on 4t September, 2020 to
comply with the said Guidelines issued by the Commissioner of Customs and Border Control. It is
on this basis that the Tatu City Ltd. Management sought intervention from the National Assembly
citing lack of public participation and requested the Committee to consider the Guidelines in
accordance with the SI Act. '

The Committee deferred decision making on this matter.

MIN.NO. /NA/CDL/2020/304 ADJOURNMENT

The meeting was adjourned at 1.35 p.m. to be reconvened the same day at the same venue.

HON. KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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LEGAL NoOTICE No. 33
THE SPECIAL ECONOMIC ZONES ACT
(No. 16 0f 2015)

IN EXERCISE of powers conferred by section 39 of the Special
Economic Zones Act, 2015, the Cabinet Secretary for Industrialization,
Trade and Enterprise Development makes the following Regulations—

THE SPECIAL ECONOMIC ZONES (AMENDMENT)
REGULATIONS, 2020

1. These Rules may be cited as the Special Economic Zones
(Amendment) Regulations, 2020.

2. Regulation 2 of the Special Economic Zones Regulations,
2016 hereinafter referred to as “the principal Regulations™ is
amended—

(a) by inserting the following new definitions in proper
alphabetical sequence—

“special economic zone residence permit” means a permit issued
by the Authority authorising the holder to reside within a special
economic zone;

“special economic zone investor” means an individual or

business licensed by the Authority to carry out business as a developer,

operator, enterprise or business permit holder within a special economic
zone;

“special economic zone resident” means any individual who
resides within a special economic zone and has been registered as a
resident by the Authority;

“special economic zone visitor” means any individual who has
been registered with the Authority by a special economic zone resident
or entity to be temporarily present in the special economic zone;

“special economic zone worker” means any individual working
for a developer, operator, enterprise, resident or business service permit
holder, whether as an employee or independent contractor; and

(b) in the definition of “special economic zone end user” by
inserting the following paragraph immediately after
paragraph (e) —

(f) special economic zone business permit holder.
3. Regulation 11 of the principal Regulations is amended by

inserting the following new sub paragraph immediately after sub
paragraph (d)—

Citation.

L.N. 147/2016.

Amendment of
regulation 11 of
L.N. 147/2016.
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(da) evidence of the capability to finance the planned
development outlined in the feasibility study which
may include financial analysis, track-record and
organizational systems and procedures;

4. Regulation 13 of the principal Regulations is amended by
inserting the following new sub paragraph immediately after sub

paragraph (g) —

(h) satisfy minimum investment and land size threshold
criteria as provided for by the Authority from time to
time.

5. Regulation 32 of the principal Regulations is amended —

(a) by deleting paragraph (1) and substituting therefor the
following new paragraph—

(1) Notwithstanding regulation 31, the one-stop shops
shall offer the following services —

(a)

(b)

(c)

(@

(e
(f)
()
(h)
(i)
G)
9]
)]

process special economic zone resident registration
and business licensing documents and related
reporting information required of special economic
zone end users, and issue related licenses or
certifications;

process and issue work visa and permits for
expatriates operating within the special economic
zones;

process and issue development and construction
permits and certificates of occupancy;

process and issue environmental permits in
accordance with the Regulations and the
requirements of the relevant Authority;

evaluate proposals to designate areas as special
economic zones;

evaluate registration applications for special
economic zone developers and operators;

facilitate tax and customs administration
requirements for special economic zone end users
on behalf of the Kenya Revenue Authority;

facilitate labour reporting obligations;

perform inspections and other enforcement
activities or coordinate enforcement activities with
the relevant government entities;

provide prompt answers to all questions regarding
all government requirements or services;

respond to complaints by special economic zone
end users in relation to special economic zones;

information on production, marketing, operating
plans, finance, export opportunities, recruitment,
and training; and

Amendment of
regulation 13 of
L.N. 147/2016.

Amendment of
regulation 32 of
L.N. 147/2016.
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(b)

(a)

(b)
(c)

(d)

(&)

Ta
paragraph

(m) any other services as deemed necessary by the
Authority.

by inserting the following new paragraph immediately after
paragraph (1) —

(2) The Authority may enter into service-level
agreements with other government or private entities to
effect the following —

(a) make all applications for activities not on the
negative  list  pre-recommended by  the
Commissioner of Customs in fulfilment of section
27(2) of the Act so that no further recommendation
is required;

(b) ensure that the one-stop shop has the authority and
resources to provide as many public services as
possible;

(c) make available representatives dedicated to the one-
stop shop from other relevant government entities;

(d) offer utility services and assistance, whether
provided by government or private entities through
the one-stop shop including connection and
payment services, via website, phone, email and
through in-person representatives at on-site service
centres.

Regulation 34 of the principal Regulations is amended —

by inserting the words “developers, operators, enterprises,
business service permit holders and” immediately after the
word “zone”;

by inserting the words “as appropriate” immediately after the
words “residents shall”;

in paragraph (c) by inserting the words “or registration
granted” immediately after the word “issued™;

in paragraph (d) —

(i) by inserting the words “ or permit” immediately after
the words “ date the licence” ;

(i1) by inserting the words * or permit” immediately after
the words * in the licence”;

in paragraph (j) by inserting the words “operator or

developer immediately after the word “enterprise”.

Regulation 38 of the principal Regulations is amended in
(1) by inserting the expression “, any relevant national

government agency” immediately after the word “planning”.

8.
paragraph

Regulation 41 of the principal Regulations is amended in
(2)(b) by deleting the word “ enterprises” and substituting

therefor the words “ end users”.

9.

Regulation 42 of the principal Regulations is amended by

deleting paragraph (2).

Amendment of
regulation 34 of
L.N. 147/2016.

Amendment of
regulation 38 of
L.N. 147/2016.

Amendment of
regulation 41 of

L.N. 147/2016.

Amendment of
regulation 42 of
L.N. 147/2016.


















































































































































































































































































































































































































