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CHAIRPERSON’S FOREWORD

This report contains details of the proceedings of the Departmental Committee on Communication,
Information and Innovation in carrying out approval hearing of Ms. Immaculate Kassait for
appointment to the position of the Data Commissioner. This follows her nomination by H.E. the
President through a message communicated to the House by the Hon. Speaker on Tuesday, 13"
October, 2020, in accordance with the provisions of section 6(4) of the Data Protection Act, 2019.

H.E. the President’s notification, together with the Nominee’s curriculum vitae were committed to
the Departmental Committee on Communication, Information and Innovation to consider and
report back to the House as per the provisions of the National Assembly Standing Order (S.0.)
45(3).

On Thursday, October 15, 2020, the Committee in compliance with the provisions of Section 13
of the Public Appointments (Parliamentary) Act (No. 33 of 2011) sought and obtained approval of
the House to extend the period for consideration by a further fourteen (14) days with effect from
28" October 2020. This was done in view of the fact that the statutory period of fourteen (14) days
would lapse during the period of the National Assembly short recess.

The Clerk of the National Assembly placed an advertisement in the print media on Monday, 19"
October 2020 in which the public were invited to submit memoranda by way of written statements
on oath (affidavit’) on the suitability or otherwise of the nominee. This was done in accordance
with the provisions of Sec. 6(9) of the Public Appointment (Parliamentary Approval) Act (No. 33
of 2011). The submissions were required to be submitted to the Committee on or before Monday,
26 October 2020.

In addition, the Clerk of the National Assembly, through an advertisement in the print media on
Monday, 19" October 2020, notified members of the public of the intention of the Committee to
conduct the approval hearing of the nominee on Wednesday, 28 October 2020 at the Mini
Chamber, County Hall, Parliament “buildings at 10.00 a.m. (annexure 3). This notification was
done in compliance with the provisions of Article 118 of the Constitution and Section. 6(4) of the
Public Appointments (Parliamentary Approval) Act (No.33 of 2011).

By close of the submission deadline, the Committee had received two memoranda in support of
the nominee from Mr. Ahmed Isaak Hassan and Ms. Anne W. Ireri. The Committee also received
a memorandum from International Commission of Jurists (ICJ) challenging the suitability of the
nominee for appointment as the Data Commissioner. The Committee considered the ICJ
memorandum and the Nominee’s response and observed that ICJ failed to demonstrate the
nominee’s personal culpability as the issues raised in their memorandum did not touch on her
action or inaction as an individual but directly indicted the corporate standing of the IEBC.

The Committee conducted the approval hearing on Wednesday, 28" October 2020 at 10.00 a.m
during which the nominee was examined on her suitability based on the criteria set out by the
Public Appointments (Parliamentary Approval) Act, 2011 and section 6(4) of the Data Protection
Act, 2019. In addition, The Nominee was interviewed on her academic credentials, relevant
experience, and knowledge of the sector issues, leadership and integrity.

Based on her performance during the vetting exercise the Committee determined that Ms. Kassait
had vast and relevant experience which would enable her to serve as the Data Commissioner
having worked as the Director for Voter Education, Partnerships and Communication.
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Furthermore, she met all the minimum qualifications required by section 7 of the Data Protection
Act, 2019 and demonstrated extensive knowledge in Data Management and Protection. Her
educational background was also relevant to the requirements for the office of the Data
Commissioner.

In terms of the nominee’s abilities, Ms. Kassait demonstrated tenacity to hold this position as
shown in her response to questions posed by Members of the Committee.

May 1 take this opportunity to thank all the Members of the Committee for their input and valuable
contributions and time during the approval hearing and deliberations during the writing of the
report. The Committee also takes this opportunity to thank the Offices of the Speaker and the Clerk
of the National Assembly for the technical support accorded to it during the exercise.

On behalf of the Departmental Committee on Communication, Information and Innovation, and
pursuant to sections 6(4) and 7 of the Data Protection Act, 2019, Section 8(1) of the Public
Appointments (Parliamentary Approval) Act (No. 33 of 2011) and the provisions of Standing
Order 199(6), it is now my pleasant duty to table the Report of the Committee on the approval
hearings of Ms. Immaculate Kassait, the Nominee for appointment as the Data Commissioner with
the recommendation that the Nominee be approved.

Hon. William Kisang M.P
Chairperson, Departmental Committee on Communication, Information and Innovation
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CHAPTER ONE

1.0 PREFACE

1.1 Establishment of the Committee

1. The Departmental Committee on Communications, Information and Innovation is
established under Standing Order 216 whose mandate pursuant to the Standing Order 216
(5) is as follows;

a.

Investigate, inquire into, and report on all matters relating to the mandate, management,
activities, administration, operations and estimates of the assigned Ministries and
departments;

Study the programme and policy objectives of Ministries and departments and the
effectiveness of the implementation;

Study and review all legislation referred to it;

Study, assess and analyse the relative success of the Ministries and departments as
measured by the results obtained as compared with their stated objectives;

Investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the House;
Vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee
on Appointments);

(fa) examine treaties, agreements and conventions;

g.

h.

J-

make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

consider reports of Commissions and Independent Offices submitted to the House
pursuant to the provisions of Article 254 of the Constitution; and

Examine any questions raised by Members on a matter within its mandate

1.2 Committee Subjects

2. In accordance with Second Schedule of the Standing Orders, the Committee is mandated to
oversee Communication, Information, media and broadcasting (except for broadcast of
parliamentary proceedings), Information Communications Technology (ICT) development
and advancement of technology and modernization of production strategies.

3. In executing its mandate, the Committee oversees the following Departments;
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1.3 Committee Membership

4. The Departmental Committee on Communication, Information and Innovation was constituted
by the House in December 2017 and comprises of the following Members-
Chairperson
Hon. Kisang William Kipkemoi, M.P
MP for Marakwet West Constituency

Jubilee Party

Vice-Chairperson
Hon. Jane Wanjiku Njiru
MP for Embu County

Jubilee Party

Hon. George Theuri, MP
M.P for Embakasi West Constituency

Jubilee Party

Hon. Alfah O. Miruka, MP
M.P for Bomachoge Chache Constituency

Kenya National Congress

Hon. Annie Wanjiku Kibeh, MP
MP for Gatundu North Constituency

Jubilee Party

Hon. Joshua Kimilu, Kivinda, MP
MP for Kaiti Constituency
Wiper Democratic Party

Hon. Marwa Kitayama Maisori, MP
MP for Kuria East Constituency

Jubilee Party

Hon. Mwambu Mabongah, MP
MP for Bumula Constituency

Independent

Hon. Maritim Sylvanus, MP
MP for Ainamoi Constituency

Jubilee Party

Hon. Mwangaza Kawira, MP
MP for Meru County

Independent

Hon. Jonah Mburu, MP
MP for Lari Constituency

Jubilee Party
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Hon. Gertrude Mbeyu , MP
MP for Kilifi County
Orange Democratic Party

Hon. Anthony Kiai, MP
MP for Mukurweini Constituency

Jubilee Pa

Hon. (Eng.) Mark Nyamita Ogola, MP
MP for Uriri Constituency

Orange Democratic Party

Hon.Victor Munyaka, MP
MP for Machakos Town Constituency

Hon. Erastus Nzioka Kivasu, M.P.
MP for Mbooni
New Democrats Party

Hon. Innocent Momanyi Obiri, MP
Bobasi Constituency
People's Democratic Party

Hon. Godfrey Osotsi Atieno, MP
Nominated

African National Congress

Hon. Anthony, Tom Oluoch, MP
MP for Mathare Constituency
Orange Democratic Party




1.4 Secretariat of the Committee
5. The secretariat comprises -

Head of the Secretariat
Ms. Hellen Kina

Clerk Assistant 11
Ms. Ella Kendi Ms. Marlene Ayiro
Clerk Assistant I1 Senior Legal Counsel
Mr. Donald Manyala Mr. Thomas Ogwel
Research Officer 11 Fiscal Analyst 11
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CHAPTER TWO
2.0 BACKGROUND

- | Message from H.E the President

6. Pursuant to the provisions of Standing Order No. 42, the Speaker of the National Assembly on
Tuesday 13" October 2020 communicated to the House a Message from H.E the President
regarding nomination of Ms. Immaculate Kassait for appointment as the Data Commissioner.

2.2 Committal to the Departmental Committee on Communication, Information and
Innovation
7. In accordance with Standing Order 42(3) (c), the Speaker having read the Message from H.E
the President referred the name of the Nominee together with her curriculum vitae to the
Departmental Committee on Communication, Information and Innovation to conduct approval
hearings. The Speaker advised the Committee to notify the Nominee and the public and
commence the approval hearings within fourteen days.

2.3  Request for Memoranda and Notification to the public

8. Section 6(9) of the Public Appointments (Parliamentary Approval) Act (No. 33 of 2011)
provides that “any person may, prior to the approval hearing and by written statement on oath,
provide the Clerk with evidence contesting the suitability of a candidate to hold the office to
which the candidate has been nominated”.

9. The Clerk of the National Assembly placed an advertisement in the print media on Monday
19t October, 2020 (Annexure 4) inviting the public to submit memoranda by way of a written
statement on oath (affidavit) on the suitability or otherwise of the Nominee in conformity with
section 6(9) of the Public Appointments (Parliamentary Approval) Act (No. 33 of 2011). The
notification gave provision for the submission of memoranda, on the suitability or otherwise
of the Nominee by Monday 26" October, 2020 at 5.00 pm.

2.4  Notification to the Nominee

10. On Friday, 16™ October, 2020, pursuant to sections 4 and 6(3) of the Public Appointments
(Parliamentary Approval) Act (No. 33 0f 2011), the Clerk of the National Assembly in writing
vide a letter referenced NA/DCS/CI1/2020(23) invited the Nominee for the approval hearing
on Wednesday 28" October, 2020 in the Main Chamber, Parliament Buildings at 10.00am.
(Annexure 6). The Clerk further requested the Nominee to bring with her clearance certificates
from Kenya Revenue Authority (KRA), Higher Education Loans Board (HELB), Ethics and
Anti- Corruption Commission (EACC), Office of the Registrar of Political Parties (ORPP) and
Directorate of Criminal Investigations (DCI).

1.5 Clearance reports

11. The Clerk also wrote to KRA, HELB, EACC, ORPP and DCI on 16" October, 2020 requesting
for the status of the Nominee in regard to tax compliance, higher education loan repayment
status, leadership and integrity, affiliation to any political party and criminal records (Annexure
3).

12. The above — mentioned institutions responded to the letters from the National Assembly
clearing the Nominee vide the following letters: -
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2.6
13.

Z.7
14.

(i) The KRA confirmed vide a letter dated 22" October 2020 and Referenced:
KRA/5/1002/5(5035) (Annexure 7) which stated that the Nominee was tax compliant.

(ii) The DCI through a letter dated 239 Qctober, 2020 and Referenced:
CID/CRO/SEC/6/7/A/NOL.IX/28 (Annexure 8a) confirmed that the Nominee, was
genuinely issued with a Police Clearance Certificate No. PCC-KOTP9P5 on 25" June
2020. (see Annexure 8b)

(iii) The HELB confirmed vide a letter dated 23" October 2020 and Referenced:
HELB/RR/112009/V/79) (Annexure 10) stated that the Nominee was not a beneficiary of
the GOK/HELB Loans Scheme.

(iv) On the issue of party affiliation, the Office of the Registrar of Political Parties (ORPP),
vide a letter dated 215 October 2020 and Referenced: RPP/ORG/34 Vol. IV (40) (Annexure
9) indicated that the Nominee, was not an official of any registered political party.

(v) On matters of ethics and integrity, the EACC vide a letter dated 26" October 2020 and
Referenced: EACC.7/10/5 VOL.XVI (85) (Annexure 6) confirmed that the Commission
has not undertaken any investigations where the Nominee has been adversely mentioned
or found culpable as at 26™ October 2020.

Extension of the vetting period

The nomination was conveyed by the Honourable Speaker of the National on Tuesday 13"
October, 2020 who referred the Nominee’s name together with her curriculum vitae to the
Departmental Committee on Communication, Information and Innovation for vetting and
reporting to the House within fourteen (14) days in accordance with section 8(1) of the Public
Appointments (Parliamentary Approval) Act (No. 33 of 2011). However, the Committee noted
that the period in which it is expected to consider and table its report would lapse during the
period of the short recess and sought extension of time for a further period of fourteen days
from 28" October, 2020 as provided for under Section 13 of the Public Appointments
(Parliamentary Approval) Act (No. 33 of 2011).

Committee proceedings
The Committee held a total of four sitting to examine and review the Nominee’s certificates,
testimonials, consider the public views and hold an approval hearing with the Nominee.
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CHAPTER THREE
3.0 PROCEDURE FOR NOMINATION AND RECRUITMENT PROCESS

3.1 Nomination and appointment process

15. Section 6 of the Data Protection Act, 2019 provides for the process through which the position
of Data Commissioner is recruited. Article 232 of the Constitution of Kenya provides that the
recruitment of officers to the public office shall be conducted in a competitive, transparent and
fair process before nomination for appointment by H.E the President with the approval of the
National Assembly.

16. The National Assembly having received the name of the Nominee was obligated to conduct
approval hearings and make a determination of the Nominee’s suitability or otherwise within
fourteen days as provided for in section 8(1) of the Public Appointments (Parliamentary
Approval) Act (No. 33 of 2011).

3.2 Legal framework
17. Section 6 (4) of the Data Protection as read together with Section 5 of the Public Appointments
(Parliamentary Approval) Act (No. 33 of 2011) the President is required to notify the National
Assembly upon nomination of a person for appointment as Data Commissioner.
Section 6(4) of the Data Protection Act provides-
(a) The president shall nominate, and with the approval of the National Assembly, appoint
the Data Commissioner:.

18. Section 6 of the Data Protection Act, 2019 provides for the procedure for nomination and
appointment of the Data Commissioner as follows: -

1. The Public Service Commission shall, whenever there is a vacancy arises in the
Position of the Data Commissioner, initiate the recruitment process.

2. The Public Service Commission shall within seven days of being notified of a vacancy
under subsection (1) invite applications from persons who qualify for nomination and
appointment for the position of the Data Commissioner.

3. The Public Service Commission shall, within twenty-one days of receipt of applications
under sub-section (2)-

a) consider the applications received to determine their compliance with this Act;

b) shortlist qualified applicants,

c) publish and publicise the names of the applicants and the shortlisted applicants;

d) conduct interviews of the shortlisted persons in an open and transparent process,;

e) nominate three qualified applicants in the order of merit for the position of Data
Commissioner; and

f) submit the names of the persons nominated under paragraph (e) to the President;

4. The President shall nominate and, with approval of the National Assembly, appoint the
Data Commissioner.
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3.2.1 The Public Appointment (Parliamentary Approval) Act (No.33 of 2011)

19. Section 7 of the Public Appointment (Parliamentary Approval) Act (No.33 of 2011) provides

for issues which the relevant House of Parliament is required to take into consideration in
relation to any nomination. This includes;
(a) the procedure used to arrive at the Nominee;
(b) any constitutional or statutory requirements relating to the office in question; and,
(c) the suitability of the Nominee for appointment proposed having regard to whether the
Nominee’s abilities, experience and qualities meet the needs of the body to which
nomination is being made.

20. Section 6 of the Public Appointment (Parliamentary Approval) Act (No. 33 of 2011) provides

23

24.

25,

12

as follows;

(i) An approval hearing shall focus on a candidate’s academic credentials, professional
training and experience, personal integrity and background;

(ii) The criteria specified in the schedule shall be used by a Committee during an approval
hearing for the purpose of vetting a candidate;

(iii)Any person may prior to the approval hearing, and by written statement on oath
provide the Clerk with evidence contesting the suitability of a candidate to hold the
office to which the candidate has been nominated, and

(iv) A candidate may at any time by notice in writing addressed to the Clerk withdraw from
the approval process and the candidate’s nomination shall end.

3.2.2 Chapter 6 of the Constitution (Leadership and Integrity)

21. Article 73 of the Constitution provides that the authority assigned to a State Officer is a
public trust to be exercised in a manner that is consistent with the Constitution, demonstrates
respect for people, brings honour to the nation and dignity to the office and promotes public
confidence in the integrity of the office. Also, the State officer shall have the responsibility
to serve the people, rather than the power to rule them.

22. The guiding principles of leadership and integrity are listed as selection based on personal
integrity, competence and suitability, objectivity and impartiality in decision making,
selfless service based solely on the public interest, accountability and discipline and
commitment in service to the people.

3.2.3 Article 27 of the Constitution on two thirds gender rule

. Article 27 provides that the State shall take legislative and other measures to implement the

principle that not more than two-thirds of the members of elective or appointive bodies shall
be of the same gender. The Nominee is of the female gender, and if approved, her appointment
will be promoting the two thirds gender requirement.

3.2.4 Article 77 of the Constitution on engaging in other gainful employment
Article 77 provides that a full time State Officer shall not participate in any other gainful
employment. It further state that any appointed State Officer shall not hold office in a political
party.

3.2.5 Article 232 of the Constitution on Values and principles of public service
Article 232 provides for the values and principles of the public service which include: high
standards of professional ethics; efficient, effective and economic use of resources; responsive,
prompt, effective, impartial and equitable; provision of services; involvement of the people in
the process of policy making; accountability for administrative acts; transparency and
provision to the public of timely, accurate information; fair competition and merit as the basis

|[Page



26.

21

28.

of appointments and promotions; representation of Kenya’'s diverse communities; and
affording adequate and equal opportunities for appointment, training and advancement, at all
levels of the public service, of-- men and women; the members of all ethnic groups; and
persons with disabilities.

3.2.6 Article 102 of the Constitution on national values and principles of governance
Article 102 provides for the national values and principles of governance which include
patriotism, national unity, sharing and devolution of power, the rule of law, democracy and
participation of the people; human dignity, equity, social justice, inclusiveness, equality,
human rights, non-discrimination and protection of the marginalised; good governance,
integrity, transparency and accountability; and sustainable development.

3.2.7 The Leadership and Integrity Act
The Act provides for a number of obligations to a State officer. These are among others; to
respect and abide by the Constitution and the law, public trust, performance of duties in an
honest and accountable manner, professionalism, financial integrity, not to engage in activities
that amount to abuse of office, not misuse of public resources, accepting gifts that may
compromise the officer’s duties, wrongful or unlawful acquisition of property, conflict of
interest etc.

3.2.8 The Public Officer Ethics Act
The Act provides for obligations to be carried out by a public office. These includes among
others; professionalism, carrying out of duties in accordance with the law, prohibition from
unjust enrichment, avoiding conflict of interest, not suing office as a venue for soliciting or
collecting harambees, not acting for foreigners, care for property, political neutrality, not
practising nepotism or favouritism etc.

3.3 Qualification of a Data Commissioner

29,

30.

In conducting the approval hearing, the Committee was guided by Section 6(7) of the Public
Appointments (Parliamentary Approval) Act (No. 33 of 2011) and Section 7 of the Data
Protection Act, 2019.
Section 7 of the Data Protection Act, 2019 provides for the qualifications for appointment as
the Data Commissioner as follows;
(1) A person shall be qualified for appointment as the Data Commissioner if the person—
(a) holds a degree from a university recognized in Kenya in—
(i) data science;
(ii) law;
(iii)information technology, or
(iv) any other related field;
(b) has knowledge and relevant experience of not less than ten years;
(c) meets the requirements of Chapter Six of the Constitution; and
(d) has knowledge and relevant experience of not less than ten years,
(e) meets the requirements of Chapter Six of the Constitution, and
(f) holds a master’s degree
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3.4 Report of the Selection Panel on the rrecruitment process for the position of Data

31,

32,

33.

34.

33,

36.

37,

38

Commissioner

The Principal Secretary, Ministry of ICT, Innovation and Youth Affairs vide letter Ref No.
MICT/CONF/12/34 dated 28th November 2019 declared the vacancy in the position of Data
Commissioner to the Public Service Commission for advertisement.

Pursuant to the provisions of Section 6(2) of the Data Protection Act, the Public Service
Commission invited applications from suitably qualified Kenyans interested in being
considered for nomination for the position of Data Commissioner in the print media and the
Commission’s website on 25" March 2020.

By the end of the set out advertisement period on 14™ April 2020, the Public Service
Commission (PSC) had received two hundred and six (206) applications. Thereafter, ten (10)
applicants were shortlisted in a process conducted on 5™ June, 2020 and invited for interviews
on 7" July, 2020.

However, the interviews did not proceed due to a petition filed in the High Court vide Judicial
Review No. 22 0f 2020 Adrian Kamotho Njenga Vs Public Service Commission. Following the
consent between the parties dated on 15" July 2020 which was adopted as an order of the High
Court on 28" July 2020, The Attorney General vide letter Ref. No. AG/LIC/PSC/68/20 dated
12™ August 2020 to the Public Service Commission advised the Commission to commence the
recruitment process afresh in consultation with his office.

In line with the Attorney General’s advice, the Commission re-advertised the position on 18%
August 2020, and at the closure of the advertisement period on 8" September 2020, a total of
one hundred and twenty-six (126) applications were received. On 10" September 2020, twelve
(12) candidates, who met the requirements of the advertisement were shortlisted and invited
for interviews on 21%' and 22"¢ September 2020.

The Public Service Commission ranked the interviewee’s’ according to their performance
during the interviews and in line with Section 6(3) (e) and (f) nominated three (3) qualified
applicants in order of merit and submitted their names to H.E the President for consideration
of appointment.

The results of the three (3) candidates in terms of total percentage were provided as follows-
1. Immaculate Kassait, MBS 80.1%
2. Thomas Oganga Odhiambo 75.1
3. Murshid Abdalla 69.6

.On Public Participation, by the Public Service Commission, Mr. Kevin Omogeni, the

Chairman for ICJ Kenya vide email dated 21*' September, 2020 wrote to the Public Service
Commission on the suitability of two candidates: Ms. Immaculate Kassait and Brian Gichana
Omwenga. The interview panel considered the information submitted in the two affidavits and
decided that the information submitted did not meet the threshold required to disqualify the
two candidates.

3.5 Submission of Memoranda

39.

By close of business on Monday 26™ October, the Committee had received a total of three (3)
memoranda, one from Anne W. Ireri on behalf of FIDA in support of her nomination, one from
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former IEBC Chairman Mr. Ahmed I[saack Hassan and one from Mr. Kelvin Mogeni on behalf
of International Commission of Jurists (ICJ) challenging her suitability.

40. The ICJ presented the following grounds for challenging the suitability of Ms. Kassait for
appointment to the position of the Data Commissioner:

a.

That Ms. Immaculate Kassait does not meet the standards stipulated under Chapter six of
the Constitution owing to her track record and performance as an employee of the
Independent Electoral and Boundaries Commission (IEBC);

. That the Nominee held the position of Director, Voter Registration and Electoral

Operations at IEBC in the 2013 General Elections and subsequently the 2017 General
Elections, whose results were disputed and were subject to a Judicial review whose rulings
indicted her office for malpractices;

. That the Nominee, from the foregoing, could not be said to be either capable of

demonstrating that she could exercise authority in a professional nor did she possess the
ability to act independently as expected of a public officer;

. That the Nominee while holding the previous positions at IEBC, which entailed the

handling of voter data, did not execute her role in a manner that guaranteed or promoted
the integrity of the voters data;

. That an independent audit of the voters register, which the Nominee was responsible for,

by KPMG in 2017, revealed that the register of voters contained various inconsistencies,
errors, missing information and inclusion of deceased voters’ data;

That KPMG audit revealed that voter data was stored and transported on flash drives
collected from the registration centres on a weekly basis which were then taken to regional
offices before being uploaded to secure servers. The heavy reliance on manual transfer of
such sensitive data and information, fully aware of the emotive nature of elections in
Kenya, exposed the data to the risks of loss or manipulation, which happened under the
watch of the Nominee;

. That the infamous “Green Book™ which was the manual register of voters, widely criticized

for its vulnerability to manipulation in past elections, was used in 2013 and 2017 general
elections despite the fact that voters were registered using biometric technology, a fact that
IEBC refused to acknowledge, casting doubts on transparency over the voter register.
These irregularities occurred while the Nominee was the Director of Voter registration and
Electoral Operations, thus casts doubts on her ability to be entrusted with confidential and
sensitive public data of the magnitude that the Data Commissioner will inevitably be
entrusted with;

. That the Nominee in her previous role in public office, has not acted in a manner that

promotes public confidence in her capabilities to hold the office of the Data Commissioner
with the integrity required of such an office.

41. The memoranda from FIDA supporting her suitability of the Nominee for nomination averred
that the Nominee was in good standing with FIDA-Kenya and had been actively involved in
various activities of the organization since she joined the membership in 2003. FIDA further
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42.

43,

averred that the Nominee is a diligent lawyer a dedicated defender of human rights, and has
demonstrated a high sense of responsibility, discipline, integrity and strong commitment to
women’s rights issues.

Similarly, the memoranda from the former IEBC Chairman Mr. Ahmed Isaack Hassan averred
that he chaired the full Commission meeting that interviewed and recruited the Nominee as
Director Voter Registration and Electoral Operations (DVREO), hence has full knowledge and
confidence in her suitability for the position of Data Commissioner. He further averred that the
Nominee had demonstrated various skills-sets that included leadership, resilience, ability,
teamwork and was always result-oriented throughout her work as she demonstrated the
capacity to overcome challenges and offer solutions. Mr Hassan, in his memorandum
demonstrates total dedication, the Nominee has had during her work in election administration,
instances where she had to cut short her maternity leave to attend to pressing and urgent
assignments at work.

The Nominee was given a chance to respond to the affidavit by ICJ, and in her response, she
submitted that:

a. she had read the affidavit of Mr. Kelvin Mogeni and the accompanying annexures. That
the affidavit is based on a misunderstanding of both the process of Registration of Voters
(RoV) creation and the role of Data Commissioner. While the former makes one a data
controller, the latter makes one a data regulator. Secondly, the object is based on
erroneous foundation as regards the manner in which the 2013 RoV was created and the
role of KPMG in the audit of RoV in the run up to 2017 General Elections.

b. Mr. Mogeni’s averments on the position the Nominee held in IEBC in 2013 and 2017
are misplaced, since in as much as the same adduces a factual account of what transpired,
his annexures produced to support this assertion raises nothing substantive to do with
both her involvement and/or culpability then.

c. the issue of the green book as put across by Mr. Mogeni was settled by Supreme court as
a primary register of voters, and the court directed that it should be provided for in law.
Indeed, the Voter Records Book is now Law as articulated under regulation 13A (3) of
the Elections (Registration of Voters) Regulations 2012. Mr. Mogeni has also misled this
committee by stating that the green book was used during the 2017 general elections, yet
the Commission adopted the Kenya Integrated Electoral Management System (KIEMS)
to identify voters.

d. in response to Mr. Mogeni’s assertions on the independent audit of the register of voters
by KPMG in 2017, the Nominee stated as follows that Mr. Mogeni chose to cherry pick
sections from the KPMG Report and failed to fully analyse the overall findings of the
report. In any event, the register of voters was used to conduct the 2017 General Elections
and was not a subject of contestation during the presidential petition of 2017.

e. in addition to the averments above, an independent audit, titled “In their Own Voices”
Citizens Independent Audit on quality of the 2017 Register of voters by Elections
Observation Group (ELOG), the register enjoyed 95% confidence level or a margin of
error of +/- 2%.
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f. the affidavit sworn on 21% October, 2020 by the ICJ chairman Mr. Kelvin Mogeni
challenging the candidature of the Nominee is not only malicious, but also made in bad
taste and meant to cast aspersions in the her character as a person.

g. in the upshot, the ICJ Chairman’s averment that the nomination for appointment to the
position of Data Commissioner as required under the Data Protection Act, 2019 is not
suitable in the interest of the public, public policy and the values of leadership and
integrity as espoused under Chapter 6 of the Constitution of Kenya, 2010 is untenable.

44. The Committee considered the memorandum and the Nominee’s response and observed that
ICJ had failed to demonstrate the Nominee’s personal culpability as the issues canvassed by
ICJ did not raise substantive matters to do with both her involvement and /or culpability then
but the corporate standing of the Commission.
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CHAPTER FOUR

4.0 APPROVAL HEARING
45. The Committee conducted the approval hearing of the Nominee for appointment as the Data
Commissioner on Wednesday 28" October, 2020. In conducting the vetting exercise the
Committee was guided by among other documents, the Constitution, the Public Appointment
(Parliamentary Approval) Act (No. 33 0f 2011), the Data Protection Act, 2019 and the National
Assembly Standing Orders.

46. The Committee examined the Nominee based on the the guidelines provided for in the Public
Appointment (Parliamentary Approval) Act(No. 33 of 2011). The Committee considered the
following in vetting the Nominee:-

a) Academic qualifications

b) Employment record and work experience

c) Professional association

d) Public Office, political activities and affiliations
e) Potential conflict of interest

f) Suitability to the position

g) Tax compliance

h) Vision and Leadership

1) Integrity

j) Expectations and key priorities

4.1 Ms. Immaculate Kassait Nominee for appointment as the Data Commissioner

47. Ms. Immaculate Kassait was nominated for appointment as the Data Commissioner by H.E the
President pursuant to Section 6 of the Data Protection Act, 2019. She appeared before the
Committee for vetting on Wednesday 28" October, 2020 at 10.00am. She was orally
interviewed by the Committee and responded to questions during the vetting as follows: -

4.1.1 Personal Background

48. She is Kenyan citizen of identity card number 20049697 and was born in 1977 in Thika,
Kiambu County. She submitted an affidavit on her other names which included Immaculate
Kassait (Annexure 14).

4.1.2 Education Background

49. The Nominee is a holder of Executive Master in Business Administration from United States
International University, awarded in 2016. She attained a Bachelors of Laws (LLB) degree
from Makerere University which was awarded in 2002 a Post Graduate Diploma in Law from
the Kenya School of Law awarded in 2007 and a Diploma in Legal studies from Kenya School
of Professional Studies Government in 1997.

50. With regard to professional training and qualifications the Nominee has been awarded with
certificates having completed various courses, some of which include; certificate in strategic
Leadership Development from Kenya School of Government (KSG), Accrediting Facilitator
at Bridging Resources in Democracy, Governance and Elections (BRIDGE) Secretariat,
Women leadership forum at Centre for Corporate Governance, among others.

51. The Nominee sat for her Kenya Certificate of Secondary Education (KCSE) in 1994.
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