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CHAIRPERSON’S FOREWORD
This report contains the Committee’s proceedings on the consideration of the Finance Bill (National
Assembly Bills No. 10 of 2020) which was published on 5™ May, 2020 and read a First Time on
Wednesday, 6" May, 2020 and committed to the Departmental Committee on Finance and National
Planning pursuant to Standing Order 127.

The Bill seeks to amend the following laws; the Income Tax Act (Cap. 470), the Value Added Tax Act
No. 35 of 2013, the Excise Duty Act No. 23 of 2015, the Tax Procedures Act No. 29 of 2015, the
Miscellaneous Fees and Levies Act No. 29 of 2016, the Tax Appeals Tribunal Act No. 40 of 2013, the
Public Roads Toll Act (Cap. 407), the Capital Markets Act (Cap. 485A), the Insurance Act (Cap. 487),
the Standards Act (Cap. 496), the Road Maintenance Levy Fund Act No. 7 of 1993, the Kenya Revenue
Authority Act No. 2 of 1995, the Retirement Benefits Act No. 3 of 1997 and the Insolvency Act No. 18
of 2015. Out of all the aforementioned pieces of legislations, the Departmental Committee on Transport,
Roads, Public Works and Housing considered the Road Maintenance Levy Fund Act No. 7 of 1993 and
the Public Roads Toll Act (Cap. 407) while the Departmental Committee on Justice and Legal Affairs
considered the Insolvency Act No. 18 of 2015.

In line with Article 118 of the Constitution, the Committee through the Clerk of the National Assembly
placed an advert in the print media on Friday, 8" May, 2020 inviting members of the public to present
any comments or views on the Bill. By the time the Committee was considering the Bill, the Committee
had a total of forty (40) memoranda from stakeholders. The Committee put all the stakeholders’
comments into consideration while preparing the proposed Committee’s amendments and some of the
proposals were adopted forming part of the proposed Committee’s amendments.

On behalf of the Departmental Committee on Finance and National Planning and pursuant to provisions
of Standing Order 199 (6), it is my pleasant privilege and honour to present to this House the Report of
the Committee on its consideration of the Finance Bill (N.A. Bills No. 10 of 2020). The Committee is
grateful to the Offices of the Speaker and the Clerk of the National Assembly for the logistical and
technical support accorded to it during its sittings. The Committee further wishes to thank all the
stakeholders who submitted their comments on the Bill. Finally, I wish to express my appreciation to the
Honorable Members of the Committee who made useful contributions towards the preparation and
production of this report.

It is my pleasure to report that the Committee has considered the Finance Bill (N.A. Bills No. 10 of

2020) and have the honour to report back to the National Assembly with the recommendation that the
Bill should be approved with amendments.

Hon. Joseph Limo, M.P.
Chairperson, Departmental Committee on Finance and National Planning
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1 PREFACE

1.1 ESTABLISHMENT OF THE COMMITTEE

1. The i i & National Planning is one of the fifteen Departmental
Com%@iﬂeﬁﬁggﬁ%ﬁ?%ﬁ?segm y?gstablished under Stagnding Order 216 whose mandates
pursuant to the Standing Order 216 (5) are as follows:

a. To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

b. To study the programme and policy objectives of Ministries and departments and the
effectiveness of their implementation;

c. To study and review all the legislation referred to it;

d. To study, access and analyze the relative success of the Ministries and departments as
measured by the results obtained as compared with their stated objectives;

e. To investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the House;

f. To vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order No.204 (Committee
on appointments);

g. To examine treaties, agreements and conventions;

h. To make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

i. To consider reports of Commissions and Independent Offices submitted to the House
pursuant to the provisions of Article 254 of the Constitution; and

j.  To examine any questions raised by Members on a matter within its mandate.

1.2 MANDATE OF THE COMMITTEE

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider, public finance, monetary policies, public debt, financial institutions (excluding those in
securities exchange), investment and divestiture policies, pricing policies, banking, insurance,
population revenue policies including taxation and national planning and development.

3. In executing its mandate, the Committee oversees the following Government Ministries and
Departments:-

The National Treasury and Planning

State Department for Devolution

The Commission on Revenue Allocation (CRA)

Office of the Controller of Budget

Salaries and Remuneration Commission (SRC)

oo ow
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1.3 COMMITTEE MEMBERSHIP
4.  The Departmental Committee on Finance and National Planning was constituted by the House in
December, 2017 and comprises of the following Members:-
Chairperson
Hon. Joseph K. Limo, MP
MP for Kipkelion East Constituency

Jubilee Party

Vice-Chairperson
Hon. Isaac W. Ndirangu
M.P for Roysambu Constituency

Jubilee Party
Members
Hon. Jimmy O. Angwenyi, MP Jubilee Party
MP for Kitutu Chache North Constituency
Jubilee Party Hon. Joseph M. Oyula, MP

Hon. Christopher Omulele, MP
MP for Luanda Constituency

ODM Party

Hon. Dr. Enoch Kibunguchy, MP
MP for Likuyani Constituency
FORD-K

Hon. Shakeel Shabbir Ahmed, MP
MP for Kisumu Town East
Independent Member

Hon. Abdul Rahim Dawood, MP
MP for North Imenti Constituency

Jubilee Party

Hon. Daniel E. Nanok, MP

MP for Turkana West Constituency

Jubilee Party

Hon. Andrew A. Okuome, MP

MP for Karachuonyo Constituency

ODM Party

Hon. David M. Mboni, MP
MP for Kitui Rural Constituency

CCU Party

Hon. Francis K. Kimani, MP
M.P. Molo Constituency

MP for Butula Constituency
ODM Party

Hon. Joshua C. Kandie, MP
MP for Baringo Central Constituency

MCC Party

The Hon. Lydia H. Mizighi, MP
MP for Taita Taveta County

Jubilee Party

Hon. Mohamed A. Mohamed, MP
MP for Nyali Constituency
Independent Member

Hon. Purity W. Ngirici, MP
MP for Kirinyaga County
Jubilee Party

Hon. Samuel Atandi, MP
MP for Alego Usonga Constituency

ODM Party

Hon. Stanley M. Muthama, MP
MP for Lamu West Constituency

MCC Party

The Hon. Edith Nyenze, MP
MP for Kitui West Constituency
WDM-K
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1.4 COMMITTEE SECRETARIAT

5. The Committee is facilitated by the following Members of the Secretariat:-
d of the Secretariat
s. Leah W. Mwaura

Senior Clerk Assistant

PDF Compressor Free Vers

Ms. Jennifer Ndeto
Principal Legal Counsel 1

Ms. Laureen Wesonga
Clerk Assistant I1

Mr. Josephat Motonu
Fiscal Analyst I

Mr. Chelang’a Maiyo
Research Officer I

Mr. John Njoro
Serjeant-At-Arms

Ms. Euridice Nzioka
Audio Officer
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2 SO S NN BILL, 2020

2.1 ANALYSIS OF THE BILL
The Finance Bill, 2020 seeks to amend the following tax laws:-

The Income Tax Act (Cap. 470)

The proposed amendments to the Income Tax Act (ITA) are covered in clauses 2 to 9 of the Bill.

The following are key highlights of the proposed amendments:-

6. Extending the upper limit of the Residential Rental Income Tax (clause 2): the
simplified monthly income tax became effective January 2016 where residential rental
income tax became applicable for annual rental income of between KSh. 144,000 to KSh.
10 million. The amendment shifts the upper limit from KSh. 10 million to KSh. 15 million.
The aim of this proposed amendment is to extend the upper limit so as to grant landlords
with rental income of between KSh. 10 million and KSh. 15 million the more concessional
tax rate of 10% of gross income, and reduce administrative costs of ascertaining profit for
such landlords. From this proposal, the National Treasury is seeking to raise an additional
Kenya Shillings two hundred (200) million to finance the deficit in the 2020/21 FY budget.

7. Introduction of Minimum Tax (clauses 3, 4, 7 and 9): a new tax to be known as minimum
tax is proposed to be introduced at the rate of 1% of the gross turnover. The proposed
amendment 1s to introduce a minimum tax which shall apply to all persons whether they are
making profits or incurring losses. This new tax is intended to raise revenue and also
cushion businesses whose incomes have declined due to the COVID-19 pandemic. This
new tax captures the taxation neither of an income that is exempt nor from employment,
residential rental, turnover, gains from property and extractives. A comparative study
across the world shows that several countries including Tanzania apply minimum tax on the
turnover. The introduction of this tax measure will finance the deficit for 2020/21 FY by
approximately KSh. 21 billion.

8. Introduction of Digital Service Tax (clauses 4, 7 and 9): a new tax known as digital
service tax is proposed to be introduced at the rate of 1.5% of the gross transaction value. It
shall be payable by persons who derive income from provision of services through the
digital market place. This tax targets non-residents without permanent establishments in
Kenya. This is because for both resident and non-resident persons with permanent
establishment in Kenya, this tax shall be offset from the tax payable for the year of income.
This tax is expected to yield an additional KSh. 2 billion.

9. Removal of existing allowable deductions (clauses 5 and 6): the Bill proposes to remove
seven types of allowable deductions from the income tax law. The Bill proposes to
remove:-

i.  Entrance fee or annual subscription paid during that year of income to a trade
association which has made an election under Section 21(2) of this Act;

it.  Expenditure of capital nature incurred in that year of income by a person, on legal
costs and other incidental expenses, relating to authorization and issue of shares,
debentures and similar securities offered for purchase by the general public;

iii.  Expenditure of capital nature incurred in that year of income by a person, on legal
costs and other incidental expenses, for purposes of listing on any securities
exchange operating in Kenya, without raising additional capital;

lv.  Expenditure of capital nature incurred in that year of income by a person on rating
for the purpose of listing on any securities exchange operating in Kenya;

v.  Club subscription paid by an employer on behalf of an employee;
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vi.  Expenditure of capital nature incurred in that year of income with prior approval by
the Cabinet Secretary, by a person on the construction of a public school, hospital,
road or any similar kind of social infrastructure; and

PD.Coigpretesed Honee oWarsihip savings plan.

10. From the abovementioned measures, the National Treasury proposes to reduce tax
expenditure by close to KSh. 3 billion which will go along to finance the budget deficit for
2020/21 FY.

11. Removal of existing tax incentive, that is, income exempt from tax (clause 8): the
following existing income that is exempt from tax are proposed to be removed from the
exemption list:-

i.  Income of a registered home ownership savings plan;
ii. Income of National Social Security Fund (NSSF); and
iii.  Bonus, overtime and retirement benefits not exceeding 10%.

The Value Added Tax (VAT) Act No. 35 of 2013

The proposed amendments to the VAT Act are covered in clauses 10 to 12 of the Bill 2020. In

summary, the key proposed amendments include:-

12. A new condition for claiming input VAT (clause 10): the proposed amendment introduces
a new condition (requiring taxpayers to ensure their suppliers declare their invoices in the
tax return) for them to qualify to claim the input VAT.

13. Items to be removed from VAT exemption list (clause 11): some items that are currently
in the VAT exemption list have been proposed to be removed from the list so as to apply
the standard rate of 14%. They include:-

i.  Some helicopters and aeroplanes not exceeding 2,000 kg;
ii.  Tractors, other than road tractors for semi-trailers;
1ii.  Aircraft pneumatic tires;
1v.  Goods for clean cooking stoves;
v.  Stoves, cookers, barbecues;
vi.  One motor vehicle imported by a returning public officer from foreign posting;
vii.  Plant, machinery and equipment for the construction of plastic recycle plant; and
viii.  Services such as hiring of helicopters.

14. The removal of the above mentioned items from VAT exemption to standard is expected to
yield close to KSh. 8 billion.

15. Maize (corn) seeds as well as ambulance services have been exempted from Value Added
Tax and this is going to result to a tax expenditure of approximately KSh. 20 million.

16. Removal of some items from VAT Zero rated category (clause 12): the liquefied
petroleum gas and materials for the manufacture of automotive and solar batteries have
been proposed to be removed from VAT zero rate list. The removal from the zero-rating
category will reduce tax expenditure by KSh. 320 million.

The Excise Duty Act No. 23 of 2015

The proposed amendments to the Excise Duty Act are covered in clauses 13 and 14 of the Bill.

In summary, the key proposed amendments include:-

17. Reduction of the threshold for alcohol strength from over 10% to 8% for tax purposes
(clause 14): the amendment proposes to reduce the threshold of alcohol strength in beer and
spirits from the current, exceeding 10% to exceeding 8%. The National Treasury expects to
raise KSh. 1.5 billion with this measure.

The Tax Procedures Act No. 29 of 2015 (TPA)
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The proposed amendments to ct are covered in clauses 15 and 16 of the Bill. In summary,

the key proposed amendments include:-

18. Introduction of voluntary tax disclosure programme (clause 15): this clause seeks to
introduce this programme as a form of amnesty for taxpayers who may choose to disclose
their tax liability from July 2015 to July 2020 for the purpose of being granted relief from
paying penalty and interest. The amnesty will be granted at 100% waiver of penalty and
interest if payment of assessed or disclosed tax is paid in the first year of being granted
relief, 50% in the second year and 25% in the third year. Finally, this amnesty shall not
apply to ongoing processes such as audit, investigation or litigation. With this programme
and necessary systems, KSh. 300 million is expected to be realized.

19. Provides for appointment of digital tax service agent (clause 16): the proposed
amendment seeks to provide for the appointment of digital tax service agent to collect the
digital service tax which is proposed to be introduced under clause 4. It also provides for
revocation of the appointment.

The Miscellaneous Fees and Levies Act No. 29 of 2016

The proposed amendments to the Act are covered in clauses 17 to 19 of the Bill. The key

proposed amendments include:-

20. Change of Import Declaration Fee for goods imported under the East African
Community (EAC) Duty Remission Scheme (clause 17): the Import Declaration Fee
(IDF) for goods imported under the East African Community Duty Remission Scheme is
proposed to be increased from the current KSh. 10,000 at the point of entry for home use to
1.5% of the customs value. The move is expected to raise additional revenue of close to
KSh. 1.2 billion.

21. New duty on goods for home use from Export Processing Zone (EPZ) (clause 18): a
new duty has been proposed to be introduced at the rate of 2.5% of the customs value on
goods entered for home use from an EPZ enterprise. This is meant to raise additional
revenue and may also help cushion firms that make related items outside the EPZ from
unfair pricing. Kenyans will also be able to access high quality EPZ goods which are
ordinarily made for the export markets.

22. Removal of tax incentives (clause 19): helicopters and small aircrafts of unladen weight
not exceeding 2,000 kg have been proposed to be removed from Import Declaration Fees
exemption. The other one is the removal of exemption for goods under the implementation
of Special Operating Framework Arrangement (SOFA) with government. The measure will
raise KSh. 771 million.

23. Introduction of Import Declaration Fees exemption on all goods imported for official use by
the Kenya Defense Forces and the National Police Service. The other one is the
introduction of Railway Development Levy (RDL) exemption on currency and coins
imported by the Central Bank of Kenya and all goods imported for official use by the
Kenya Defense Forces and the National Police Service. The exemption is expected to yield
to a tax expenditure of KSh. 150 million.

The Tax Appeals Tribunal Act No. 40 of 2013 (clause 20)

24. The proposed amendment clarifies the procedure for appeal by restricting introduction of
additional documents at the stage of Tribunal hearing. This information, if it was availed to
the Commissioner during the determination of the tax objection, may be the decision made
by the Commissioner would have been different. Submission of documents at the objection
stage ensures that the Commissioner makes an informed decision at the objection stage. The
proposed amendment is meant to enhance compliance and minimize prolonged dispute
resolution process if new document/evidence is submitted at the Tribunal stage.

10
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The Public Roads Toll Act (Cap. 407)
25. In clause 21, the proposal seeks to amend the definition of toll collector to mean that s’he
Pdn Geo nihee sriuak reepVblisidihis implies that agreements can be signed with public or
private persons for the purpose of collecting the toll charges. The proposal in clause 23
seeks to remove the requirement for laying the agreements for road management in the
National Assembly for approval.

26. Clause 24 introduces a proviso that deals with levying of tolls pursuant to agreements to
provide for an alternative arrangement for levying, collection and management of toll
infrastructure. Clause 25 establishes a public fund to be known as the National Roads Toll
Fund that shall be established in accordance with Section 24 of the Public Finance
Management Act, 2012.

The Capital Markets Act (Cap. 485A)

27. In the year 2015, the Investment Guidelines under the Retirement Benefits Regulations
were amended to allow pension schemes to invest up to 10% of their assets in private equity
funds and venture capital funds licensed by the Capital Markets Authority. However, the
Capital Markets Act was not amended to provide for the same. The amendment therefore in
clause 27 seeks to introduce an additional function to the Capital Markets Authority (CMA)
which is the agency in-charge of regulation and oversight of private equity and venture
capital firms (pension scheme funds) that have access to public funds.

28. Clause 28 proposes to amend the Act to remove the function of payment of beneficiaries
from unclaimed dividends, from the Investor Compensation Fund (ICF). This is because
unclaimed dividends are currently domiciled under the Unclaimed Financial Assets
Authority (UFAA) and therefore not a function under the Capital Markets Act.

The Insurance Act (Cap. 487)

29. This amendment proposes to amend Section 204A of the Act so as to provide a timeline of
30 days within which any appeal against a decision by the Commissioner of Insurance may
be lodged at the Tribunal. Section 204A (3) was introduced through the Insurance
(Amendment) Act (No. 11 of 2019). However, the section creates uncertainty and
ambiguity because it does not stipulate the period within which an appeal to the Tribunal
may be filed. The proposed amendment intends to remove ambiguity under the Insurance
Act thereby bringing certainty in the period within which an appeal can be lodged to the
Tribunal.

The Standards Act (Cap. 496)

30. Cargo consolidation was introduced in the Finance Act, 2019. The Bill therefore, seeks to
amend the definition of consolidator to change the current scenario where consolidated
goods from the origin are declared and cleared at the destination by one person, still
consolidated, to a new shift where goods are deconsolidated for individual consignees to
carry out their own declaration for customs purposes.

The Road Maintenance Levy Fund Act No. 7 of 1993

31. The Act is amended to remove the proceeds of the transit tolls from being paid into the
Road Maintenance Levy Fund. This is because clause 25 is seeking to establish a National
Roads Toll Fund into which proceeds of tolls shall be paid.

The Kenya Revenue Authority Act No. 2 of 1995
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321.)]23][:&1%8 Wﬁl??ga)l{cgrae%é@%}l%gon to the Kenya Revenue Authority (KRA) which is to
establish an institution for the purpose of providing capacity building and training for the
better carrying out of the Authority’s functions.

33. Clause 33 proposes to introduce a new source of funds to KRA as being the agency fees
paid for collecting revenue on behalf of a county government or government agency,
provided that it does not exceed 2% of the total revenue collected.

34. Clause 35 of the Bill gives the Kenya Revenue Authority powers to make regulations with
respect to capacity building and training.

The Retirement Benefits Act No. 3 of 1997

35. The amendment seeks to provide for a penalty of KSh. 100,000 for scheme trustees who
may fail to submit actuarial reports to the Retirement Benefits Authority. There shall also
be additional an KSh. 1,000 for each day the actuarial report is not submitted.

The Insolvency Act No. 18 of 2015
36. The proposed amendment seeks to introduce tax revenue by the Kenya Revenue Authority
held in a bank that is under receivership or liquidation as second preferential claim. This is

meant to reduce the risk of exposure of government revenue collected by KRA and held in
banks.

2.2 CONSIDERATION OF THE BILL

37. The Bill is an omnibus Bill which proposes amendments to various statutes. The proposed
amendments were considered by three Departmental Committees under whose mandate the
statutes to be amended fall and the report was compiled by the Departmental Committee on
Finance and National Planning. The proposed amendments were considered by the
following Committees:-

2.2.1 Finance and National Planning
38. The Departmental Committee on Finance and National Planning considered amendments
proposed to the following statutes:-
i.  the Income Tax Act (Cap. 470);
1ii.  the Value Added Tax Act No. 35 of 2013;
ili.  the Excise Duty Act No. 23 of 2015;
iv.  the Tax Procedures Act No. 29 of 2015;
v.  the Miscellaneous Fees and Levies Act No. 29 of 2016;
vi.  the Tax Appeals Tribunal Act No. 40 of 2013;
vii.  the Capital Markets Act (Cap. 485A);
viii.  the Insurance Act (Cap. 487);
ix.  the Standards Act (Cap. 496);
x.  the Kenya Revenue Authority Act No. 2 of 1995; and
xi.  the Retirement Benefits Act No. 3 of 1997

2.2.2 Transport, Public Works and Housing
39. The Departmental Committee on Transport, Public Works and Housing considered the
following statutes:-
i.  the Public Roads Toll Act (Cap. 407); and
ii.  the Road Maintenance Levy Fund Act No. 7 of 1993
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2.2.3 Justice and Legal Affairs
40. The Departmental Committee on Justice and Legal Affairs considered proposed
amendments to the Insolvency Act No. 18 of 2015.
PDF Compressor Free Version
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3 PUBLICO P Eh AR ON T M2EHOLDER CONSULTATION

41. Following the call for memoranda from the public through the placement of adverts in the
print media on Friday, 8" May, 2020 requesting for comments from the public on the Bill,
the Committee received memoranda from the following stakeholders:-

2 [
i1
iii.
iv.

V.
vi.
Vil.
viii.
ix.
X.
X1,
Xii.
Xiii.
Xiv.

XV.
XVI.
XVil.
XVIlL.
Xix.
XxX.
XX1.
XXil.
XXiii.
XX1V.
XXV.
XXvi.
XXVII.
XXVill.
XXix.
XXX.
XXX1.
Xxxii.
XXX111.
XXX1V.
XXXV.

XXX VL.

XXXVii.
XXXviil.
XXXIX.

%1,

Kenya Renewable Energy Association (KEREA)

Petroleum Institute of East Africa (PIEA)

Kenya Breweries Limited and UDV (Kenya) Limited

Kenya Breweries Limited (KBL) & UDV (Kenya) Limited, Coca-Cola Beverages
Africa, Kenya Wine Agencies Limited (KWAL) and Trufoods Limited

Federation of Kenya Pharmaceutical Manufacturers (FKPM)

PKF Taxation Services Limited

Institute of Certified Public Accountants of Kenya (ICPAK)

Kenya Bankers Association (KBA)

KPMG Advisory Services Limited

Oxygéne

Association of Retirement Benefits Schemes (ARBS)

Agrochemicals Association of Kenya (AAK)

African Salihiya Cargo and Cleaning (ASCC)

Mantrac Kenya Limited, Achelis Kenya Limited, Car and General (Trading) Limited,
Ess Equipment Kenya Limited, Rockplant Kenya Limited, Necst Motors Kenya
Limited, Regal Equipment Limited and Ganatra Plant and Equipment Limited (JCB)
Cereal Millers Association (CMA)

Fund Managers Association (FMA)

IPF Kenya

Golden Gate Cargo Services Company Limited

Olsuswa Energy Limited

Salihiya Cargo and Shipping Agency

Kenya Association of International Cargo Consolidators (KAICC)

Mr. James T. Makori

Hon. Purity Ngirici, MP

Anjarwalla and Khanna LLP

PricewaterhouseCoopers Limited (PWC)

Independent Power Producers (IPPs)

Kenya Association of Manufacturers (KAM)

Kenya Private Sector Alliance (KEPSA)

Uber Kenya Limited

Baker Mckenzie

Bolt Support (K) Limited

National Social Security Fund (NSSF)

Kenya Climate Change Working Group

Kenya National Chamber of Commerce and Industry (KNCCI)

Ministry of Transport, Infrastructure, Housing, Urban Development and Public
Works

Koko Networks

Shade.co.ke

American Chamber of Commerce, Kenya (AmCham Kenya)

Office of the Attorney General

National Treasury and Planning

The stakeholders submitted as follows:-
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3.1 KENYA RENEWABLE ENERGY ASSOCIATION (KEREA)
42. In their memorandum Ref: KEREA/2020.05.12B dated 12" May, 2020, they opposed the
PR ctionpiResgraphréd VEthiokirst Schedule of the VAT Act because the imposition of
VAT on solar powered development and generation equipment will erode the gains that

have been made in the country towards the achievement of universal energy access by
2022.

Committee’s Observation
The amendment will protect local manufacturers. Paragraph 48 exempts inputs for
the manufacture of solar equipment.

3.2 PETROLEUM INSTITUTE OF EAST AFRICA (PIEA)

43, In their memorandum Ref:PIEA/ADMIN 27B dated 14" May, 2020, they submitted that
they were opposed to the amendment proposed on clause 13 of the Bill and proposed that
Liquefied Petroleum Gas (LPG) and propane should remain zero rated because imposing
VAT on LPG will adversely affect Kenya’s aspired socio-economic transformation
considering the positive impact of LPG on human health, environment conservation, local
manufacturing and food security. (Their proposal was adopted by the Committee).

44, They proposed that import duty for 3811.21.00 Additives for lubricating oils: containing
petroleum oils or oils obtained from bituminous minerals should be reviewed from 10% to
0% and the import duty for 3811.29.00 Other (Proposal to change current description from
“other” to additives for lubricating oils: containing synthetic oils) should be reduced to 0%.
This will have a favourable impact on lubricant prices for consuming sectors.

Committee’s Observation

The proposal to split the tariff shall be considered in the ongoing Common External
Tariff (CET) review process. The proposal to remove import duty on base oils and
to remove import duty on lubricant additives shall be in the comprehensive CET
review.

3.3 KENYA BREWERIES LIMITED AND UDV (KENYA) LIMITED

45. In their memorandum dated 19" May, 2020, they proposed that Section 10 of the Excise
Duty Act should be amended by deleting the word “shall” immediately after the word
“Commissioner” and replacing with the word “may” and by deleting the words “once every
year” appearing immediately after the words “specific rate of excise duty” and replacing
with the words “every two years”. This is because an increase in excise tax on alcohol will
undermine alcohol manufacturers’ capacity for production and distribution of alcohol
beverages which supports micro, small and medium enterprises. (This proposal was
adopted by the Committee).

3.4 KENYA BREWERIES LIMITED (KBL) & UDV (KENYA) LIMITED, COCA-COLA

BEVERAGES AFRICA, KENYA WINE AGENCIES LIMITED (KWAL) AND

TRUFOODS LIMITED

46. In their memorandum dated 19™ May, 2020, they proposed an amendment to the First
Schedule to the Excise Duty Act to remove the 25% excise duty on imported glass bottles
because glass users have demonstrated their readiness to support the sourcing of glass
locally and are prepared to partner with the government in upscaling the industry. However,
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increase the cost and burden of doing business in the country.

Committee’s Observation

The Committee noted that consultations need to be done between stakeholders in the
glass bottles industry, the National Treasury and the Committee in order to chat the
way forward with regards to the proposal.

3.5 FEDERATION OF KENYA PHARMACEUTICAL MANUFACTURERS (FKPM)
47. In their memorandum Ref FKPM/096/05/2020/CNA dated 20™ May, 2020, the Federation

was opposed to the VAT exemption of medicaments and vaccines as amended in the Tax
Laws Act, 2020 and proposed that they should be zero-rated because the inability to claim
VAT on inputs will increase operating and production costs of locally manufactured
medicaments and vaccines hence make them uncompetitive in the local and international
market.

Committee’s Observation
The taxation policy on VAT is to limit exemptions to critical essential goods and
services in order to help minimize the tax expenditures.

3.6 PKF TAXATION SERVICES LIMITED

In their memorandum Ref PKFTAX/NA-2/2020/mkm/jm dated 21%" May, 2020, they proposed
the following amendments to the Bill:-

Income Tax Act

48.

49.

50.

Opposed the amendment proposed to section 12(D) of the Act because the proposal as
currently drafted will be against section 3 of the Act which is very clear that income
chargeable to tax is only in respect to gains or profit from a business for whatever period of
time carried on.

Committee’s Observation
The purpese of intfroducing minimum tax is to ensure that companies that are on
perennial losses contribute towards provision of infrastructure by the Government.

They also opposed the amendment proposed to section 22C of the Act because it will
discourage depositors from saving towards home ownership.

Committee’s Observation

There has been a low uptake of Home Ownership Savings Plan (HOSP) because most
people prefer arrangements that allow for occupation of a house while paying for it
rather than saving to buy a house. Additionally, the Government has introduced
various affordable housing initiatives such as affordable housing scheme relief and
mortgage interest deduction to encourage individuals to own a home which is what
most individuals would prefer.

Additionally, they opposed the deletion of Paragraphs 44, 45 and 53 of the First Schedule to
the Act because they go against the government’s Big 4 Agenda on affordable housing,
subjecting income of NSSF to tax will have a negative impact on the interest earned by
members and the introduction of taxes to pension will discourage savings into pension
schemes. (Their proposals on paragraph 45 and 53 were adopted by the Committee).
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3l

Finally, they opposed the amendment proposed to section 15 of the Act because the
restriction of the deductibility of expenses incurred on social infrastructure may lead to
corporates going slow on corporate social responsibility activities. (This proposal was

PlaSopterhipy the diokmitteersion

Tax Procedures Act

a2,

They proposed the following amendments to section 37 of the Act, “Provide a 30%
abandonment of the principal tax over and above the full waiver of penalties and interest”;
“Provide for a 3-year payment plan for principal tax payable without a further accumulation
of penalties and interest”; and “Provide for one hundred percent remission for penalties and
interests despite the year of settlement of the principal taxes”. This is because a favourable
payment plan will ensure that taxpayers can comfortably meet their past tax liabilities while
honouring the current tax liabilities.

Committee’s Observation: This will lead to revenue loss.

Value Added Tax Aet

33.

54.

Did not support the amendment proposed to section 17 of the Act because the VAT Act and
VAT Regulation No. 9 lay out the legal requirement for taxpayers to follow when
accounting for input VAT as a credit in any particular transaction. The proposal in the Bill
is therefore not practical because it will introduce administrative challenges where
purchasers would have to keep checking with suppliers before they can claim input VAT.
(Their proposal was adopted by the Committee).

Additionally, they supported the amendment proposed to Part I of the First Schedule to the
Act except, “Specialised equipment for the development and generation of solar and wind
energy, including deep cycle batteries which use or store solar power and’; “Supply of
liquefied petroleum gas including propane”; “Plant, machinery and equipment used in the
construction of a plastics recycling plant”; and “Tractors other than road tractors for
semitrailers”. This is because the proposed amendment will make these products very
expensive to the final consumers and will hinder power development in the rural areas.

3.7 INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF KENYA (ICPAK)
In their memorandum, the Institute submitted that:-
Income Tax Act

35,

56.

57

Amend section 6A of the Act by deleting the words “one hundred and forty four thousand”
and replacing with the words, “one million”. This is to make it consistent with the
amendments made in the Tax Laws (Amendment) Act, 2020 and to enhance equity in tax
administration. (Their proposal was adopted by the Committee).

They also proposed deletion of the new section 12D(1) because it is ill timed given the
current economic conditions necessitated by COVID-19.

Committee’s Observation

The purpose of introducing minimum tax is to ensure that companies that are on
perennial losses contribute towards provision of infrastructure by the Government.

They further proposed that section 12E should be amended by inserting the word “non-

resident” immediately before the word “person”. This 1s to tax income of non-residents
derived from Kenya and avoid over taxation and clarity in implementation.
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The framework provides that the resident companies and the non-resident companies
with permanent establishments will offset the digital service tax against other taxes.
This will therefore be a form of an advance tax to be offset when making annual
returns for residents.

58. Amendments proposed in clause 5 should be deleted so that they are in line with the
legislative process and parliamentary procedures. They further proposed that section
15(2)(h) of the Act should be amended as follows, “An entrance fee or annual subscription
paid during that year of income to a trade association”. They stated that there is need for a
national tax policy for certainty of the matter. This is to allow for freedom of association as
guaranteed under Article 36 of the Constitution.

Committee’s Observation

The expenditure incurred by companies by making such payments is not wholly or
exclusively incurred in the production of income as envisioned under section 15 of the
Income Tax Act. Additionally, the expense is for the personal benefit of an individual
and not a company.

59. They also proposed that section 15(2)(v) of the Act should be amended as follows, “Club
subscription paid by an employer on behalf of an employee”. This is because it is a business
expense incurred for the generation of taxable income.

Committee’s Observation
The expenditure is a cost to the employer for the benefit to be enjoyed by the
employee. This allowable expenditure is not directly used in the production of income.

60. Deletion of clause 6 in order to be in line with the legislative process and parliamentary
procedures.

Committee’s Observations

There has been a low uptake of Home Ownership Savings Plan (HOSP) because most
people prefer arrangements that allow for occupation of a house while paying for it
rather than saving to buy a house. Additionally, the Government has introduced
various affordable housing initiatives such as affordable housing scheme relief and
mortgage interest deduction to encourage individuals to own a home which is what
most individuals would prefer.

On the issue of Parliamentary procedures, Standing Orders give the Speaker the
discretion to exempt certain business from the requirement of Standing Order No. 49.

61. They also proposed that clause 7 should be deleted because the introduction is ill timed
given the current economic conditions necessitated by COVID-19.

Committee’s Observation
This is a consequential amendment of the amendment under clause 4 on the
imposition of minimum tax and the digital service tax.

62. They further proposed that clause 8 should be deleted for equity and fairness.
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Committee’s Observation
There has been a low uptake of Home Ownership Savings Plan (HOSP) because most
people prefer arrangements that allow for occupation of a house while paying for it

PDdtiepitianesaoink ree Mey siomouse. Additionally, the Government has introduced

63.

various affordable housing initiatives such as affordable housing scheme relief and
mortgage interest deduction to encourage individuals to own a home which is what
most individuals would prefer. As such this exemption serves no purpose.

They finally proposed that clause 9 should be amended by reducing corporation tax rate
from “37.5%” to “35%”. This is to attract investors who would like to set up in the region to
consider Kenya as the corporation tax rate will be the most competitive in the region.

Value Added Tax Act

64.

Proposed that clause 10 should be deleted because it is punitive to the purchaser/supplier.
KRA should enhance linkages between the electronic tax registers and the iTax platform to
allow for automatic offsetting of input and output VAT for enhanced compliance and
reduced claims. They also proposed that clauses 11 and 12 should be deleted for equity,
fairness and to be in line with the legislative process and parliamentary procedures. (This
proposal was adopted by the Committee).

Tax Procedures Act

65.

Proposed amendment of clause 15 by deleting “I* January, 2021 and replacing it with “I*
July, 2020”. They also proposed that a provision should be introduced in the amnesty for
people with pending litigation or matters pending before court given the tax cases at the
tribunal. This is for effective administration and to cover people with pending litigation.

Committee’s Observation
The proposed effective date is to allow KRA to have time to put up a framework to
implement the provision effectively.

Miscellaneous

66.

67.

Opposed the amendments proposed to the Public Roads Toll Act in clauses 21 to 26 of the
Bill in order to avoid double taxation and negatively impacting the cost of doing business in
the country. They also proposed deletion of clause 31 which proposes amendments to
section 7 of the Road Levy Fund Act in order to avoid double taxation.

Committee’s Observation

The Committee rejected the proposal to delete all the proposed amendments to the
Public Roads Toll Act, Cap 407 on the basis that there was need to provide for an
effective legal framework for tolling in Kenya. The Committee observed that the
payment of tolls would not be mandatory for all road users as the government had
already provided for alternative roads concurrent to the toll roads. As such, the use of
toll roads would only be for convenience purposes e.g. the Nairobi Expressway which
will be used concurrently with Mombasa Road.

Amendment of clause 32 by inserting the following words immediately after the word
“functions”, “and in collaboration with other centres or institutes executing similar
mandates. The functions and objects of the institution shall be to: (i) conduct courses for the
exposition and enhancement of the knowledge, skills and experience of the Board and staff
of the Authority, (ii) conduct courses on tax administration matters to other persons as may
be approved by the Board; (iii) provide directly, or in collaboration with other institutions
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