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(a) the identity or location of —

(i) a whistleblower or any other person who is
entitled to protection in accordance with this
Act, or

(ii) a person about whom a whistleblower has
made a disclosure of improper conduct and
who is under investigation by the Commission;

(b) information which, if disclosed, may compromise
the security of a person identified in paragraph (a);

"designated person" means a person or an institution
authorized to receive a disclosure in accordance with
section 10(3) of this Act;

"disclosure" means any disclosure of information
regarding any improper conduct, made by a person who has
reason to believe that the information concerned shows or
tends to show that improper conduct has been committed, is
being committed or is likely to be committed;

"enforcement agency” includes—

(a) any Government department, agency or other body
set up by the National by or a County government,
including a unit, section, division, department or
agency of such Ministry, department, agency or
body, conferred with investigative and
enforcement functions by any written law or
having investigation and enforcement powers;

(b) a body established by law and conferred with
investigative and enforcement functions; or

(c) a unit, section, division, department or agency of a
body established by law having investigative and
enforcement functions;

"Fund” means the Whistleblower Reward Fund
established under section 26;

gross mismanagement”" means management action or
inaction that creates a substantial risk of significant adverse
impact upon the ability of an organization, office or unit to
carry out its mandate;

"health information" means any information,
including genetic information, whether oral or recorded in
any form or medium, which—
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(b) intimidation, harassment or bullying;

(c) interference with the lawful employment,
livelihood or freedom of any person, including by
discrimination, demotion, suspension,
disadvantage, termination or other adverse
treatment in relation to a person's employment,
career, profession, trade or business or the taking
of disciplinary action, or any other discriminatory
action that would adversely affect the exercise of
rights protected by this Act, and includes a threat
to take any of the actions referred to in paragraphs
(a), (b) (c) by any person, whether acting on their
own or at the direction of any other person;

"whistleblower" means any person who has personal
knowledge of or access to any data, information, fact or
event constituting improper conduct and who makes a
disclosure of that information in accordance with this Act,
person who assists such individual,

"whistleblowing” means making a disclosure of
improper conduct under this Act;

"whistleblower protection" means protection given to
a whistleblower or other person under this Act.

"Witness Protection Agency" means the Witness
Protection Agency established in accordance with the
provisions of section 3A of the Witness Protection Act,
2006.

PART II - ADMINISTRATION

3. The object of this Act is to promote the public
interest upholding the national values and principles of
governance by protecting whistleblowers.

4. The purposes of this Act are—

(a) to facilitate the disclosure and investigation of
significant and serious matters in or relating to
public or private bodies, which an employee or
any other person believes may be unlawful,
dangerous to the public or prejudicial to the public
interest;

(b) to enhance ethics and integrity in public and
private bodies, and among State officers and
public officers in the case of public bodies;

No. 16 of 2006
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(c) to protect all persons who make disclosures under

this Act;
(d) to manage, investigate and make
recommendations respecting disclosure of

improper conduct and reprisals;

(e) to promote public confidence in the administration
of public and private bodies;

(f) to enhance the procedures and mechanisms for
: S i L
promoting the administration of justice;

(g) to provide a framework for public participation
in preventing and combating improper conduct;

(h) to reward persons who contribute to preventing
and combating improper conduct; and

(1) to facilitate any other purpose prescribed in
the regulations.

5. (1) The Commission shall be responsible for the
enforcement of this the Act.

(2) In exercising any powers conferred under this Act
or inimplementing the provisions of this Act, the
Commission shall be guided by the national values and
principles provided for under Article 10 of the
Constitution.

6. (1) This Act shall apply to all public bodies, and to
such private bodies as may be determined by the
Commission.

(2) For purposes of determining the private entities to
which the Act shall apply in sub-section (1), the
Commission shall develop and issue guidelines on the
extent to which the Act shall apply to various private
bodies, regard being had to the nature, size, operations and
the public interest involved in the operations of such
bodies.

7. The Commission shall—

(a) assist public and private bodies in meeting their
obligations under this Act in general and under
section 21 in particular;

(b) develop model policies and procedures for
consideration and adoption by public and private
bodies, with the necessary modifications, for

Implementation
of the Act.

Application of the
Act.
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powers and
functions of the
Commission
under this Act.
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(3) Any person or enforcement agency to whom a
request for cooperation is made by the Commission shall
render all such necessary assistance as may be required by
the Commission, including undertaking an investigation
into a complaint of improper conduct if the nature of that
conduct falls within the expertise or mandate of that person
or enforcement agency.

(4) Where any person or enforcement agency
undertakes an investigation into improper conduct in
accordance with subsection (3), that person or enforcement
agency shall prepare a report as required in section 32 of
this Act and forward it to the Commission for further
action and guidance in accordance with section 33.

10. No person shall be liable to any action, claim, suit
or demand, whether criminal or civil, in respect of any
disclosure made or anything done or omitted to be done by
him in good faith in the exercise or purported exercise of a
function conferred by or under this Act.

PART III—IMPROPER CONDUCT

11. The provisions of this Act shall apply in respect of
the to which this Act following forms of improper conduct
in public or private bodies—

(a) a contravention of an Act of Parliament or of a
County Assembly, or a regulation made pursuant
thereto;

(b) an act or omission which creates a substantial
and specific danger to the life, health or safety of
persons, or to the environment;

(c) gross mismanagement of public funds or a
public asset;

(d) bribery, corruption or economic crimes as defined
in the Anti-Corruption and Economic Crimes Act,
2003 or any other written law;

(e) misuse of public funds;
(f) a criminal offence;

(g) a violation of human rights and fundamental
freedoms as set out in Chapter Four of the
Constitution;

Immunity from
legal proceedings.

Improper conduct
to which this Act
applies.
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(h) offer, solicitation or acceptance of any gift or

other advantage which ‘might reasonably be seen

to influence the exercise of official dutles or'

responsrblhtres

(1) failure by a person to comply with any legal
obligation to which that person is subject;

(j) unfair discrimination contrary_to Article 27 of

the Constitution or any law made pursuant

thereto;

(k) deliberately concealing the fact ‘thét any of the

above has occurred; or

(1) knowingly directing or counselling an individual ;
to commit improper conduct mentioned in sub- .

sections (a) to (k).

(2) In makmg a determination that a person S conduct_ ‘ *

amounts to gross mismanagement under sub- section (1)),
the Commission or other person making the determmatlon
shall have regard to—

(a) the deliberate nature and frequency of the
conduct;

(b) the impact on t‘le welfare of other persons in the

public or private body, or department or division

thereof’

(c) the impact on the ability of the public or private

body, or department or division thereof, to carry
out its mandate; and

(d) the impact of the conduct on the public interest
and trust in the public or private body.

PART IV—PROCESS OF DISCLOSURE

12. (1) Every public or private body shall establish
and maintain, in accordance with this Act, written
procedures, including time periods, for managing and
investigating disclosures by employees or persons the
public or private body is responsible for.

(2) The procedures cstahhshed under subsectlon (D 8

shall include, at a minimum, the following—

(a) procedures. for - receiving and  reviewing

disclosures, including setting time periods for -

Procedures to
manage and
investigate
disclosures.
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making recommendations to the concerned public
or private body or any other person on any
corrective measures that should be taken;

(b) procedures for referring a disclosure to an
appropriate public body if the disclosure would
more appropriately be dealt with;

(c) procedures for referring a disclosure to .the
Commission as soon as reasonably practicable if
the designated officer reasonably believes that the
matter to which the disclosure relates constitutes
an imminent risk of a substantial or specific
danger to the life, health or safety of 1nd1v1duals
or to the environment;

(d) procedures for reviewing and investigating
disclosures in accordance with the principles of
procedural faimess and natural Justlce

(e) procedures for investigating other forms of
improper conduct if, during the investigation of a
disclosure, the designated officer has reason to
believe that another form of wrongdoing has been
committed or may be committed;

(f) procedures for reporting an alleged offence if,
during an investigation of a disclosure, the
designated officer has reason to believe that an

offence has been committed under an Act of :

Parliament or of a County Assembly;

(g) procedures respecting the confidentiality of
information collected in relation to disclosures and
investigations, which procedures would apply
unless there is an imminent risk of a substantial
and specific danger to the life, health or safety of
individuals, or to the environment;

(h) procedures for protecting the identity . of
individuals involved in the disclosure process,
including an employee or a person making the
disclosure, individuals alleged to have committed
the improper conduct and witnesses, subject to any
other Act or regulation and to the principles of
procedural fairness and natural justice;
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(1) procedures for reportmg the outcomes of

investigations. of dlsclosures

(j) procedures!for* enforcement and foilovv’~up of any

d1301p1mary ‘action or corrective: measures taken or

dlrected pursuaht to thls Act; and - 9G2S

,,,,,,

(k) procedures respectmg any other matter specrfre

in the regulatlons

(3) The Comrplsswn may request the head of a pubhc

or private body. to, provide a copy, of the. PTOCedures S

established under subsection (1) to the Comm1ss1on i dr A

(4) The Commlssmn shall rev,tew the procedures ’

concerned pubhc or pnvate body under subsectlon (1) to

ensure there . is, compliance with_ thls Act and the

regulations.

-(5)If the Commission determines that the procedures .

that have been estabhshed under subsectlon (1) do not meet ..
the criteria set . out_ in, subsectrons (1), and_ (2) the
Commission shall notrfy the concerned pubhc or prlvate
body accordingly and direct that any future drsclosures
shall be made’ directly to the- Commission' until new
procedures are established by- the” ‘conceried’ public or
private body and approved by the Commission.

(6) If the Commission” determmes ‘that ' no’ procedures
have been established - under subsectlon ( 1) the
Commission shall— - .

(a) notify' the head of the concemed public or: prlvate

and

(b) notify the employees for whor the'chief officer is
respons1ble that ‘any  future disclosures should be
made directly to the Commission until procedures -

body “that ’such’ procedures must bé estabhshed

have ‘been established by the' concermed - publrc BOLESITOHL

body and are approved by thé Commission.

(7) Any procedures required to be established by the
concerned public or private body pursuant to'subsection’ (5)

or (6) shall be submitted for review ‘and approval by the '_

Commission.
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(8) Once’ the” 'procedures are approved ' by the !
Commission under subsection (7), the Commission- shall
notify the concerned publi¢ or private body, of the.approval. . ... .
and that all. future . disclosures, -other than  in .the: ...
circumstances described in section 15(1) (b) to (i), should . -
be made to the de31gnated offlce* m accordance wrth the :
approved procedures. ~ S R

9 A pubhc or prlvate body may submrt theht ;
procedures requlred to be estabhshed under this'section’ to"g""' Fo
the Commission at any ‘time for réview 'to- ensu’re there 1s'” ity & sy

3

compliance with this Act and theé regulations. "' LIHA B0
(10) The (}‘or’nrmssion ‘shall i its capacityas 4 pubhc dT (B

body develop' ' procediires” on theE "‘managerhent and ¢
investigation of disclosures made by 1ts ‘miémbers'or stafflor 1 o
other persons and subfnit the said’ procédures‘to the Chbinet "= 7
Secretary for approval. LRI
13. (1) Each head of a pubhc ‘or private body shall* ‘1““0“““;‘:" about
ensure that inforthation” about this ‘Act “and 'the’ procedures” communm}ejj
established under section 12 are wrdely comnmmCated to the I 2kl

employees of the concemed pubhc or pnvate body

(2) Each. pubhc, or prlvate bod,y shall ensure that the &
procedures established, under: -section, .12 are:- avallable s
public scrutiny. Aacleaimimal) ot v bovorqus bae vbod oo

14. (1) A public or. private: body may, desrgnate a,senior, . Designated
official to be the designated  officer for the purpose of et -
managing and investigating disclosures. 2

(2) If no-designation: is, made. under subsection (1) the HE
chief officer of the body-concerned is the designated officer . .
for the purposes of this Act.

15. (1) A disclosure as-defined in this Act may be made gi\f;c""?“’es by
by an employee: or; any person or.a public or private body ' R
that employee. or person .or public or pnvate body. has:
information that: they reasonably believe is evidence of
improper conduct that has or may have occurred or is hkely i

to occur. £
,s} v h

(2) A drsclosure under thls Act shall not quahfy for.' Bean i o
protection if the person,, makmg the drsclosure commits an; ;.. .,
offence by making it.
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(3) A dlsclosure may,be,magq,tg 5l o vlims? oo tadmer B ()

Tt O

(a) the Commission; B e

JGWoldLileiaw £ 10 19y eIgms a8 (X}
(b) the Presidency;

1ISORSE 2D0IRNTT 8 (BE)

(c) Parliament;
(d) the Judiciarys, ., s

iz Yo bead adi (dd)

Waadelaning

iy badizgea rixod 16 noeasg 1edio voe (99)
(e) the Ethics, ,and Antl-Corx:upnon CQIFHHSS!QH ,OJ:H
a Commission. or, Independent,. Ofﬂce establlshﬁtd

under Chapter 15 of the Constitution;
(f) aCabinet Secretary,; the; Attomney General,; .4, 00, o
(g) the Duecfo‘rfc')‘f Ptibhc Prosechtlons‘ Isliai »
(h) a Govemor;, :

(i) a Member of Parllament 3
() a member* Of Couhti' E}xecutwe or Coimty w. ()

Assembly (0 D09 19007 ‘” r: i gy -?a 2004 .!2 ¥
S0 HO DOIESIG0D
(k) an ofﬁcer of the Natlonal Intelhgence Serv1ce :
ueoiseth sill w0l poe1ay srl edisgw {9)
@ apohce officer; e ks et e

(m)a mlhtary officer; .

LERE O

FI8, 4G SO i o (B
(n) the National: Authonty for G’ampdtgrn«' 'Agamst JOT192
Alcohol 35 rhiive Isab of nods
(o) and Drug'Abuse; sg\z'.m Spy hiig siadw 20slg a9l (9)
(p) the Kenya Revenue Authornty HIAW ARG s
(q) the Natlonal Env1ronmer_1f'M'ap _gement Authon‘ty? | ‘ ‘
(r) the National Environmental Complamtse(vlamnm:tmg. 51582
(s) the Chief Executive Ofﬁcﬁr of;a'pubhc body,:t»,.., e 10t (2
(t) any other State orpubhc bficaRieenmo.) sjar hsiib awiaolo
(u) a professmna] Abody estabhshed by a n . Tl 5 l‘,‘
of Parliament: -~ ety I’ : : .
)t Mgl Coi 05_1?&% it 8t ()

Gy Sk

Vﬂ“’“

fasd

(x) the head of a, pubhc or a prl\/ate b@dy 0r é
society organization; o
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(y) a member of the family of the whistleblowers =
(z) an employer of a whistleblower; ;

(aa) areligious leader;

(bb) the head of an academic institution, or,

(cc) any other person or body prescribed by regulation.”

(4) In deternﬁhing the person or body to whom a

disclosure may be ‘made, a Whlstleblower shall take mto”_ 0

account—

(a) whether there is a reasonable belief or fear on the

part of the whistleblower that .the whistleblower
may be subjected to dismissal, suspension

harassment, discrimination or mtlm]datlon in’ the e

place of employment;

(b) whether there is a reasonable belief or fear.that. -

evidence relevant to the improper conduct may be:- -

concealed or destroyed

(c) whether the person to whom the dlsclosure 1s made v_
is likely to frustrate the objective;

(d) whether the impropriety is of an exceptionally =~

serious-nature so-that:expeditious action: should be
taken to deal with it;

(e) the place where and the prevailing circumstances :

under which the whlstleblower llves and

(f) the security clearance of the person recelvmg the A =
disclosure, if the intended disclosure touches on an

issue of national security, .

(5) For purposes.of this section, a person may make a
disclosure directly to the Commission only—

(a) if no procedures have been estabhshed by the‘, :
Commission or the public or private body in Wthh '
the person is employed;

(b) if a person has made a disclostire in accordance with
the procedures established under section 12 and an
investigation in respect of the disclosure has not

been completed in accordance with those

procedures;
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(c) if the person has made a disclosure in accordance
with the procedures established under section 12

and the matter has not been resolved within the time

periods established under those procedures or the
Commission has determined that those procedures
~ do not meet the criteria set out in section 16 and 47;

(d) if the person is dissatisfied with the final decision
issued following a disclosure made previously;

(e) if the subject-matter of the disclosure involves the
supervisor or the chief executive or head of the
public or private entity where the person works;

(f) if the person reasonably believes that a matter
presents an imminent risk of a substantial and
specific danger to the life, health or safety of
individuals, or to the environment, such that there 18
insufficient time to make a disclosure to another
body or person;

(g) if the person has made a disclosure in accordance
with the procedures established under section 12
and is unable to complete the procedures because a
reprisal has been taken or directed against the
person;

(h) if the person reasonably believes that a reprisal is
likely to be taken or directed against them if the
disclosure is made to any other person or body; or

(i) in such other circumstances as may be prescribed in
the regulations.

(6) With respect to a disclosure made under the
procedures described in section 12(2) (c) or subsection (3)
(f), if in the opinion of the Commission there is an imminent
risk of a substantial and specific danger to the life, health or
safety of individuals or to the environment, the Commission
shall investigate the matter or refer the matter for
investigation or appropriate action by the person or body that
has a legal mandate to investigate and conclude the matter.

Provided that where the disclosure contains classiffied
for handling such information, the procedure prescribed
information shall be compiicd with.

(7) Any person who deliberately and voluntarily gives
false or misleading information in connection wiiii 2
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disclosure of improper conduct commits of an offence and is

liable on conviction to imprisonment for a term not

exceeding fourteen years or a fine not exceedlng ten million

shillings or both.

16. (1) A dlsclosure made under this Act shall contain:

as far as practicable—

(a) the full name and eontact information of the
whistleblower, unless the disclosure is made
anonymously; '

(b) the nature of the 1mproper conduct in respect of
which the disclosure is being made;

(c) identifying details of the person alleged to have
engaged in improper conduct, including the name
and contact information if known;

(d) the time and location where the alleged improper
conduct is taking place, took place or is likely to
take place;

(e) identifying details of any other person who may
have witnessed or have information regarding the
improper conduct, including the name and contact
information if available; and

(f) if the disclosure is related to the whistleblower's
employment, whether the whlstleblower remains in
that same employment.

(2) The Commission may request such further

information or particulars from the person making ' the
disclosure as may be required for investigation.

17. (1) All dlsclosure made under this Act shall far as

possible be in wrltmg, and where a whistleblower makes a
disclosure orally, the person to whom the disclosure is made

shall cause the disclosure to be reduced into a written

statement containing the paruculars specified in section 16.

2) The written statement made under subsection (1
shall be read over, interpreted and explained to the
whistleblower in a language the whistleblower understands,
and the whistleblower 'shall affirm that the information
contained in the statement is true to the best of their

knowledge information and belief, before appending their

signature or mark on it.

Information to be
included in
disclosure.

Ny

" Disclosure to'be

in writing.
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18. (1) When a disclosure is made under section 15(3)
the person to whom it is made shall—

(a) make a record of the tlme and place where the
disclosure is'made; 8 .

(b) give to the whistleblower an acknowledgment of
receipt of the disclosure in writing; and

(c) keep the statement received confidential and in safe
custody pending investigation of the disclosure.

(2) Where the disclosure is made to a person or body
that is not mandated to carry out the investigation, that person
or body may instead of recording the disclosure as required
under subsection (1) assist the whistleblower to make the
disclosure to the Commission or any other appropriate
authority.

(3) Where a disclosure touching on a public officer is
made directly to the Commission pursuant to the prov151ons
of section 15(5), the Commission shall —

(a) unless the disclosure implicates the chief officer of
the public body complained against, refer the matter
to the chief officer of the concerned public body
seeking a written response on the matter within a
period of thirty days of the notification;

(b) if upon the expiry of the thirty days' notice issued
under paragraph (a), the concerned. public body
shall not have responded, or if the Commission is
dissatisfied with the response provided, the

Commission shall proceed to investigate the

disclosure and conclude the matter as appropriate.

(4) Any person to whom a disclosure is made and who

fails to keep the disclosure confidential, commits an offence
and is liable on conviction to a fine not exceeding ten million
shillings or to imprisonment for a term not exceeding
fourteen years or both.

19. Where a disclosure is made to a person s pecxﬁed
under section 15, other than the Commission, the person
receiving it shall submit a copy of the written disclosure to
the Commission within seven working days after receipt.

20. (1) A disclosure may be made anonymously, but the

requirement for particulars in writing and a mark affirming

Action after
receipt of
disclosure.

BE
1 S

Submission of a
copy of written

_disclosure to the
Commission.
v i

Anonymous

disclosures.
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the person's honest belief in the truth of the information shall , ...

equally apply to such disclosures.

(2) The Commission, or other enforcement agency or

person as the case may be, shall mvestlgate an..anonymous. .

disclosure to the best of 1ts abxhty given the mformatmn
provided.

PART V— REQUIREMENTS OF PUBLIC AND

PUBLIC BODIES TO DEVELOP AND PUT IN PLACE

WHISTLEBLOWER POLICIES AND PROCEDURES
21. (1) A public or private body shall develop and put in

place put in place whistleblower policies and procedures

appropriate to its size and whistleblower the scale and to the
nature of its operations pohc1es and procedures.

(2) The Commission shall assist public and pnvate
bodies, and any other interested person, to develop and put in
place appropriate whistleblower policies and procedures. -

22. (1) Within six months of the coming into force of
this Act, the Commission shall issue guldelmes to public
and private bodies on requirements to be put in place to
give effect to this Act.

(2) The guidelines issued in_ sub-section’ (1) above
may— :

(a) include a procedure for confidential disclosures to

be made to the Commission or a person other than -

the designated person, if the designated person is
implicated in the improper conduct;

(b) provide gu1dance on the determination of the
status, qualifications, duties and responsibilities of
a designated officer for purposes of this Act;

(c) describe procedure for receipt of disclosures and
referral .

(d) to the Commission as required in sub-section (3);

(e) state that information received about improper
conduct, including identifying information about
any individuals involved, shall not be disclps_ed to
any person other than the Commission for the

purposes of investigating the disclosure, or as may

otherwise be required by law;

Duty to develop

-and put in place

whistleblower
policies and -
procedures.

Policies and
procedures to”
prohibit improper
conduct and
encourage
disclosures.
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(f) state that'the person’ ‘who: has made .a disclosure v [
will be informed of the results of the.investigation -
and of any action that has been taken or that w1ll,, et ]

be taken as a result of the mvestlgatlon

......

(g) clarify the size and. the scale and the natUre of"-s T a

operations of public and private bodies which may, _‘ |
be required to have in place the whistleblower
policies and procedures requlred in section” 12 and" REAOALS

25

(h) include the definition of repnsal in section 2 of

0]

Q)

this Act'and the protections for whlstleblowers set!-

out in Part VI of this Act;

include a  description ~of the offences and" + :

associated penaltles set out in this Act;”

the reports which pubhc and private bodres may

be required to submit to the Commrss1on under

section 47 or any other provision or law,”to ;
demonstrate - comphance or otherw1se W1th the"

requirements of this Act; and

(k) include any other elements prescrrbed by

regulation.

(3) The gu1de1mes 1ssued by the Commrssmn underv . %

this section shall be binding on: pubhc and private bodies..

(4) Public and private bodies ‘shall apply the" '

guidelines issued under this section to develop their own
whistleblower pohc1es and procedures for approval by the'
Commission. :

23. (1) It shall an offence for a public or prlvate body

to fail to develop and put in place whistleblowers pohcles
and procedures as required in Section 12 and 21.

(2) Notwithstanding subsection (1), it shall be a

defence for a public or private body to prove that it had in
place
whistleblowing and to prévent improper conduct.

PART VI—PROTECTION OF WHISTLEBLOWERS

adequate procedures designed to fac1]1tate

24.() A whlstleblower shall be entrtled to—

(a) confidentiality of the 1nformat10n given;

Failure todevelop
and put in place
whistleblower

 policies and

' procedures.

Whistleblower

‘| .protection.



1610 The Whistleblower Protection Bill; 2023

(b) immunity from civil or criminal hablhty in relatlon: Sl

to the disclosure; and

(c) protection against reprlsal

SEE RO A B :.':"::"' li

(2) For the purpose of subparagraphs (l)(a) and (c)

protection shall be extended to any. person who may be in"

need of protectron—

> E T

(a) by v1rtue of bemg related to.a whtstleblower or e

(b) on account of evidence given by the whlstleblower'
or

(c) for any: other reason Wthh the Commrssron may,.“ '

consider sufficient. A it 3 IV
(3) Subject to section 29, the protectron in, th1s section

shall not be limited or affected in the event that the dlsclosure:
does not lead to disciplinary action or prosecution of a person

against whom the d1sclosure has been made.

4) Subject to section 29, the motive or intention of a

whistleblower in makmg a disclosure is not a consideration in
whether the whistleblower or any other person is entitled to
protection in accordance with this section.

(5) Upon " determination by the Commission that a

whistleblower has reasonable cause to believe that his or her =

life or property or the life or property of a member of his or. '

her family is endangered or likely to be endangered as a. - 0
result of the disclosure, the Commission may refer the matter .

to the Witness Protectlon Agency.

25. (1) No employer person actmg on behalf of an
employer, or any other person may discharge, demote,
suspend transfer, threaten or harass, directly or 1nd1rectly or

in any other manner act adversely against, a person ‘in the -

terms and ‘conditions of employment because the person
provided information in accordance with this Act. :

2) Subsectron (1) shall apply in respect of any person

whose terms or condltlons of employment may be affected—- :

(a) by virtue of bemg related toa whrstleblower or .

(b) because the person, belng an employee, refuses to

. follow orders from senior employer or other person
« acting on behalf of an employer, which would cause
the employee to violate this Act; or Hat

reprisal. 1S

: Workplace e

i

.......
151
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() for any other reason which the Commission may-

consider sufficient.

(3) For the avoidance of doubt, a person who is an
applicant for employment or a former. employee shalf be
entitled to protection from workplace repnsal

26. No person acting or purporting to act on behalf of
any public or private body shall—

(a) terminate a contract;

(b) withhold a péymerit’ that is due and payable unde)r‘_,_f/f

a contract; or

refuse to enter into a subsequent contract, because a party
to the contract, or an employee of or person related to a party to
the contract, is or has been or is found to be a whistleblower.

27. (1) A whistleblower may make a complaint to the
Commission against any reprisal taken by any person
against the whistleblower or against any person entitled to
protection in accordance with this Act.

(2) A person is deemed to commit acts of reprlsal if o=

(a) the person takes or threatens to take such acts
because—

(1) a whistleblower has made a dxsclosure of
1mpr0pe.r: conduct; or

(ii) the person believes that a whistleblower has
made or intends to make a disclosure of
improper conduct; or

(b) the person incites, instructs or permits another
person to take or threaten to commit such acts for
any reason under subparagraph (a)(i) or (ii).

(3) A person who commits acts of reprisal commits an
offence unless the person demonstrates by clear and
convincing evidence that they would have reasonably taken
the same action in the absence of the actual or perceived
disclosure.

(4) Any person who is determined to have engaged in

acts of reprisal commits an offence and shall be liable, on
conviction, to a fine not exceeding ten million shillings or
to imprisonment for a term not exceedmg fourteen years or
to both.

J}eprisal in relation
to contracts.

Complaints of
reprisal,
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28. (1) A person:who—

(a) makes or receives a disclosure; or

¥ er iy
7

Confidential
information.

VST

(b) obtams c()nfldentla‘l mformanon in the course of

investigation into’ such disclosure, shal]

disclose the confidential ‘information or any part* WO

thereof to:any! other person.:: i 5oy yaitng voems o

(2) If any evidence in any civil, crrmmal or other

proceedings in relation to this Act contains or relates to
confidential information, the court, tribunal or other

authority before which the proceedings are ‘being held shall,*

unless it considers that the interests of ]USthe requlre"’

otherwise—

(a) hold that part of the proceedings which relates to SRa)

confldentlal information in prlvate and,

(b) make such order to suppress the pubhcatlon of

evidence glven before the court, tribunal or other ~

authority as, in its oplmon shall ensure that the

confidential information is not drsclosed Wthh
may inchade but not be limited to— - i

(i) that the Gonfidential information be redacted
from any documentary evrdence that forms"

part'of the public record; . @ = oin

(ii) that no witness in the proceedmgs mcludmgl'
a Whlstleblower shall be required to'answera*
question, give any eviderice; or provide any

information, which may lead to the disclosure
of-»*confidential information; and, . :

(iii) that no person involved in the proceedmgs
shall, durmg the proceedings, ask a’question

or make 'a statement which dlscloses or could '

dlsclose confxdentlal mformatron

3) Any term of any settlement arlsmg from a clann'

under this section, insofar as it purports to impose an
obl1gat10n of confidentiality on any party to the settlement
in respect of information which is accurate and which was
or was proposed to be dlsclosed shall be unenforceable

@) In. any. proceedmgs for an offence for

contravention of any statutory prohibition or restriction on
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the disclosure of information, it shall be a defence to show
that—

(a) in the circumstances, the disclosure was in the
public interest; and , A, 553

(b) where the offence is alleged to have been
committed by a public officer or a Government
contractor and involves the disclosure of
information obtained by the person in the person's-
position as such, the defendant had reasonable
grounds to believe that the information was true
before making the disclosure.

(5) Any .person who, without lawful excuse,
contravenes subsection (1) commits an offence and shall be .
liable on, conviction, to a fine not exceeding, ten million
shillings or to imprisonment for a term not _exceeding .
fourteen years or to both. ‘

29. (1) The Commission may upon recéipt_ gf- - Onossslic
information under this Act order the following interim and ‘ '
final reliefs necessary to remedy a violation of this Act— . =

(a) referral of a whistleblower or any other person
entitled to protection in accordance with this Act
to the Witness Protection Agency, if the
circumstances prescribed by  section 3 of the
Witness Protection Act apply;

(b) reinstatement to a position lost as a result of
workplace reprisal; o

(c) compensation for loss of income; -

(d) specific performance of contractual obligations; or

(e) that any person specified in such order desist from |
contacting the  whistleblower or any other person A
entitled to protection under this Act for such
specified period as may be necessary in the
circumstances. G e e

(2) The Commission may apply to the High Court for - -
any other order that may be reasonably ‘necessary, to .
remedy a violation of this Act. _ reA :

30. (1) The Commission may revoke the protection 53:;:&‘;’;‘;&
conferred accorded to a whistleblower under this Act if it iS ., protection.
determined that— ' ‘ ' : ,
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(a) the whistleblower participated in the  improper
conduct complained about;

(b) in the disclosure of improper conduct the
whistleblower made a material statement which he
or she knew or believed to be false:

(c) the information disclosed is frivolous or vexatious,
or

(d) the disclosure principally involves questioning the

merits of policy, except that protection may exist
for disclosing the probable adverse consequences
of a policy on the public interest.

(2) Where whistleblower protection is revoked, the
Commission shall give the whistleblower written notice to

that effect and the reasons therefor, and shall advise the

Witness Protection Agency to take appropriate action.

31. (1) Any person aggrieved by a decision of the
Commission to deny a request for interim or final relief, or
revoking  whistleblower  protection, may request
reconsideration of the decision within thirty days of the
decision. '

(2) A request for reconsideration shall be submitted in
writing to the Whistleblower Review Committee and shall
indicate—

(a) the basis upon which the request is made;

(b) submissions in support of the request;

(c) materials, if any, in support of the request; and
(d) the relief or protection measure being sought.

(3) A request for reconsideration shall only be granted
where the Whistleblower Review Committee is satisfied
that —

(a) there are new facts or evidence that could not
reasonably have been provided earlier; or

(b) the person seeking reconsideration was not
afforded adequate opportunity to disclose
information that could have affected the
Commission's decision.

(4) Where the Whistleblower Review Committee
refuses to grant the request for reconsideration, it shall

Reconsideration
by whistleblower
Review
Committee.
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communicate the refusal and reasons therefor in writing to
the person making the request within fourteen days of the
decision.

(5) In reconsidering a decision to deny relief or revoke
whistleblower protection, the Whistleblower Review
Committee may—

(a) make a decision on the substance of the request
without further information; or

(b) investigate the matter further, including speaking
again to any person who had previously been
interviewed, or conducting an interview with any
other person.

(6) A final decision on the substance of the request for
reconsideration, the reasons therefor, and such
consequential orders as may be necessary to give effect to
the decision shall be communicated in writing by the
Whistleblower Review Committee to the person who has
requested reconsideration within sixty days of receiving the
request.

(7) Any person aggrieved by the decision of the
Whistleblower Review Committee may appeal to the High
Court.

(8) The High Court may make an interim or final
order with respect to the request made, and may also make
such consequential orders as necessary to give effect to the
order.

PART VII— OUTCOMES OF INVESTIGATION

32. (1) Upon concluding an investigation into a
disclosure or complaint of reprisal under this Act, the
Commission shall prepare a report which shall contain—

(a) the findings of the investigation; and

(b) recommendations for further steps if any, to be
taken, based on the findings of the investigation.

(2) If a finding is made that improper conduct has
occurred, the report in (1), including the identity of the
wrongdoer, shall be publicly disclosed by the Commission.

33. (1) If the investigation finds that—

Investigation
report.

Report on
recommendations.
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(c) destroys, alters, conceals or removes documents,
records or evidence that the person believes, or has
grounds to believe, may be relevant to an
investigation or proceeding under this Act:

(d) makes false accusations to the Commission or a
person acting under this Act; or

(e) directs, counsels or causes, in any manner, a
person to do anything mentioned in paragraphs (a)
to (d),

commits an offence.

42. Any person who has knowledge that improper
conduct has occurred or is likely to occur and who does not
make a disclosure under this Act within two days thereof,
commits an offence.

43. Any person who commits an offence under this
Act for which no penalty is expressly provided, shall on
conviction be liable to a fine not exceeding five million
shillings or to imprisonment for a term not exceeding seven
years or to both.

PART X — MISCELLANEOUS PROVISIONS

44. (1) Nothing in this Act authorises the disclosure
of—

(a) information or documents that would disclose the
deliberations of the Cabinet or a committee of the
Cabinet or the National Security Council or a
Committee of the Council, or the proceedings of
any of them;

(b) information that is protected by advocate-client
privilege;

(c) in the case of a disclosure under section 15(5)(f)—

(1) classified information, within the meaning of
the laws set out in the Schedule, or any other
information which is subject to any
restriction created by or under any other
written law, or

(i) any personal information or individually
identifying health information, or

Obligation to
make disclosure.

General penalty.

Limits on
disclosure.



The Whistleblower Protection Bill, 2023

1619

(iii) any information, document or matter or any
class of information, documents or matters
prescribed in the regulations.

(2) The Cabinet Secretary may by order in the Gazette
amend the Schedule.

(3) Nothing in this Act authorizes the Commission or
a public or private body or a designated person to publicly
disclose personal information or individually identifying
health information unless, in the opinion of the
Commission or a public or private body or a designated
person, it is necessary to disclose that information in order
to carry out his or her duties and functions under this Act.

(4) Any person who knowingly discloses information
whose disclosure is limited under this section, commits and
offence and is liable, on conviction, to a fine not exceeding
five million shillings, or to imprisonment for a term not
exceeding six years or both.

(5) It shall be a defence to a charge under subsection
(4) that the disclosed information limited under sub-section
(1) was already in the public domain at the time of the
disclosure.

(6) The Cabinet Secretary shall, in consultation with
the Commission and the national security organs, make
regulations respecting the procedures and mechanisms for
the handling of classified information and the management
and investigation of disclosures which would have been
made and concluded, but for the limitations provided for
under this Section.

45. Nothing in this Act relating to the making of a
disclosure shall be construed as affecting the obligation of
an employee or any other person under any other Act or
regulation to disclose, report or otherwise give notice of
any matter.

46. (1) The Cabinet Secretary may, by notice in the
Gazette, exempt any person, class of persons, public entity,
information, record or thing from the application of all or
any portion of this Act or the regulations, subject to such
conditions as the Cabinet Secretary may deem fit.

(2) The Cabinet Secretary shall provide reasons for
giving an exemption under this section and shall ensure that

Other obligations
to report not
affected.

Exemption.









1622 The Whistleblower Protection Bill, 2023

if it is not, within one month after the start of the next
sitting.

(3) Where it is in the public interest to do so, the
Commission may publish a special report relating to any
matter  within the scope of the Commission's
responsibilities under this Act, including a report referring
to and commenting on any particular matter investigated by
the Commission.

(4) The Commission shall make its report under sub-
section (1) available to the public.

49. (1) A committee of Parliament may, at any time,
refer to the Commission for investigation and report any
petition or matter that is before the committee for
consideration that may relate to improper conduct to which
this Act applies.

(2) The Commission shall pursuant to subsection (D

(a) subject to any special directions of the committee.
investigate the petition or matter referred to the
Commission insofar as it is within the scope of the
Commission's mandate pursuant to this Act, and

(b) make any report to the Committee that the
Commission thinks fit

(3) The Cabinet Secretary may, at any time, refer to
the Commission for investigation and report any matter that
is within the scope of the mandate of the Commission
pursuant to this Act.

(4) Where the Cabinet Secretary makes a request
under sub-section (3), the Commission shall—

(a) subject to any special directions of the Cabinet
Secretary, investigate the petition or matter
referred to the Commission insofar as it is within
the scope of the Commission's mandate pursuant
to this Act, and

(b) make any report to the Cabinet Secretary that the
Commission deems fit.

(5) Where a reference is made to the Commission
under sub-section (1) or (3) and the Commission concludes

Reports at request
of a Committee of
Parliament or the

Cabinet Secretary.





















