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EXECUTIVE SUMMARY

This report i a culmination of the deliberations of the MNaofional Diclogue
Committee which was established to facilitote diologue and consensus building
and recommend appropriate constitutional, legal and pelicy reforms on issues of

concern to the people of Kenya.

The rising cost of living, 2022 elecfion outcomes and, allegations of malpractices,
and concermns about policies implemented by the government led to protests and
demonstrations in several counfies. The profests coused widespread disrupfions
and, in some cases, violent confrontatfions between police and protesters. The: first
attempt to address the concerns raised by Kenyans and to arive af an amicable
solution was through the formation of o Bi-Portisan Talks Committee. The
Committee was established through a Joint nofification, No. 001 of 2023, dated
19% May 2023, from the Speakers of the two Houses of Pariament. The Bi-Partisan
Talks Committee comprised Members of the Majority and Minority sides of both
Houses of Parlioment. The Committee sought to build consensus to resclve
idenfified issues through bi-parfisan engagement. However, the Bipartisan Talks
stalled causing a resumpfion of the protests.

In an effort to address the issues related to the protests and to find lasting solutions,
the Kenya Kwanza Alionce and the Azimio la Umoja One Kenya Coalition,
through the guidance of their Party Leaders, agreed to form a joint committee
that comprised four members from each side. The majority and minorify leaders
from the Nﬂﬁénnl Assembly and the majority leader from the Senate delve into
the issues. Consequently, the National Dialogue Committes was established
through a resclution adopted by the Mational Assembly and the Senate on
wednesday, 16 August 2023, and Tuesday, 27 August 2023,

The mandate of the Committee was fe faciitate diologue and consensus building
and recommend appropriate constitutional, legal and policy reforms on issues of
concemn o the people of Kenya.
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This report documentfs the Statement of Issues as they were negofialed,
consideration of subrmissions from the public, stakeholders, and experts, as well as
deliberations by the National Diclogue Committee on issues of concem to the
people of Kenya. The Report also includes observations and recommendations of
the Committee on the issues identified for dialogue. The issues as framed were:

(a) Electoral Justice and Related Matters:

(i) Restructunng ond reconstitufion of the Independent Electoral and
Boundaries Commission {*the |[EBC").

(i} Boundaries delimitation.
(i) Audit of the 2022 presidential election.
{b] Qutstanding Consfitutional Matters:
(i) Arficle 43 of the Constitution, the Cost of Living and related issues.
(i) Implementation of the "“two-thirds gender rule™.

(i) Governance issues, including promotling national unity and
inclusivity in public appointments.

(iv] Adequate checks and balances.

(c) Fidelity to Political Parties/Ceoalitions and the law on multiparty
democracy:

Preventing interference with political parties/coalitions
(9) Entrenching Funds info the Consfituion:
(i} The National Government Constituencies Development Fund.
(i} The MNational Government Affirmative Action Fund.
(iii) The Senate Oversight Fund.

[E] Establishment and Entrenchmient of S’rgte Offices:

(i) The office of the Leader of the Official Opposition.

Report of the Moliono! Diologue Committee [Hapoo)- Hovember 2023 A



fii) The office of the Prime Cabinet Secretary.

Chapter one of the report sefs out the infroduction to the report. It provides an
oulline of the background and context for the work of the Committee, its method
of work, the framework agreement, and the conduct of Public Parficipation

pursuant to Article 10 of the Constitution.

The Committee received 258 written Memoranda from members of the public
and other stakeholders. The Committee also received oral submissions from &0
stakeholders, with 704 persons drawn from the stakeholders attending the public
hearing session by the Committee. In undertaking its mandate, the Committee
received views from experts, members of the public, the business community, civil
saciety, religious groups. polifical parties. ond county govermments, Persans living
with disability, vyouth, women, marginalised communities, civil society

organisafions, as well as representatives of workers and employers.

Chapters two to six of the report deal with each of the Framed lssues, setting out
a summary of submissions made during stokeholder engogements as well os
memoranda received, The observations and recommendations of the Mational
Diclogue Committee on each issue are ako presented.

Chapter two deals with the issue of Electoral Justice and Related Matters
including restructuring and reconstitution of the Independent Electoral and
Boundaries Commission (“the IEBC"), boundaries delimitotion and audit of the
2022 presidential election as well os other related matters.

Chapter three sets out the Committee's consideration of Quistanding
Constitutional Matters. They include implementation of Arlicle 43 of the
Constitution: the Cost of Living and related issues, Implementation of the "two-
ihirds gender rule”, governance issues (promoting national unity and inclusivity in
public appeointments), as well as adequate checks and balances and related
matters.
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Chapter four is on Fidelity to Political Parties/Codlitions and the low on multiparty

democracy.

Chapter five presents the Committee's deliberations on Entrenching of the
National Government Constituencies Development Fund, the National
Government Affirmative Action Fund ond the Senate Owversight Fund in the

Constitufion.

Chapter six deals with the Establishment and Entrenchment of the office of the
Leader of the Official Opposition and the office of the Prime Cabinet Secretary.

Chapter seven is on the Committee’s consideration of other issues that arose from

the public participation that fell outside the Framed Issues.

Chapter eight sets out the Committee Recommendations based on the Thematic
Areas identified by the Committee os well os proposals from the public
participation that fell outside the framed issues.

Some of the salient recommendations include—

(a) Restructuring and Reconsfitulion of the IEBC- the Committee
recommended the reconstitution of the IEBC Selection Panel
comprising nine members.

(k) Boundaries Delimitation- the Committee recommended the intervals
within which the review of boundaries may be done with the resclution
of Parliament, investigation of the claims of marginalisation by the
relevant body and made provision for fast-tracking enactment of a
legisiaiive frameweork for review-of ihe Counfy boundaries as provided
for under Article 188 of the Constifution.

(c) Audit of the 2022 Presidential Election- the Commiftee recommended
the oppeointment of a panel of experls who would evaluate the 2022
electoral process and a mechanism for evaluating fulure elections.

|d}-Outstanding - Constitutional -Matters- the Committee _made several
recommendations which centered on providing relief to Kenyans with
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regard to the cost of living, rationalising government expenditure,
reviewing the nafional tax policy, developing nafional policies to
enhance agricullural production and local monufacturing while
reducing overdependence on imports, expanding the scope of social
protection, and supperting deveolution.

(e} Implementation of the “Two-Thirds Gender Principle”- the Committee
tock cognisance of the work of the Multi-Sectoral Working Group on
the Realisation of the Two-Thirds Gender Principle under the Minisiry of
Public Service, Gender and Affirmafive Action and recommended two
opftions for its consideration.

(f] Governance issues, including promefing national unity and inclusivity
in public appoiniments- the Committee recommended legislative
interventions to guide the process of impeachment of Governors and
providing refirement benefits to Auditor Generals.

|g) Adequate Checks and Balances- the Commitiee recommended-

ij complionce with court orders by state and public officers,
maintenance of a register of persons convicled of comuption and
other economic crimes, and adherence to statutory timelines in the
making of regulations necessary for the operationalisation of
legisiation; and

(i} harmonising bicameral relations between the Houses of Parliament
as integral to advancing the consfitutional principle of separation
of powers,

|h) Fidelity to Polilical Parfies/ Coalitions and the law on multiparty
democracy- The Committee recommended the review of the
framework for election dispute resclution to align and confer the role
of setflement of electoral disputes to the Political Parfies Dispute
Tribunal,
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[i) Entrenching Funds into the Constitulion- the Committee recommended
the establshment and enfrenchment of the NG-CDF, NG-AAF and
Senate Oversight Fund in the Consfitution. In addition, the Committee
recommended the establishment of the Ward Development Fund by
statute in accordance with Arficie 207(4) (b) of the Constifution.

(Il Establishment and Entrenchment of State Offices- the Committee
recommended the establishment and entrenchment of the Office of
the Leader of the Official Oppaosition in the Constitution in recognition
of the value and legitimacy of opposition parties as part of a country's
political systemn. In addifion, the Committee recommended the
establishment and enfrenchment of the Office of the Prime Minister in
the Constitution as o means of improving governance and
coordination of functions of the executive arm of govermment.

(k] "Other Issves'- The Committes recommended where cipprnmnfe for
legal, administrative, and policy interventions by the relevant
government agency or institution.

Annexed to the report are the following legislative instruments giving effect to the
committee recommendations—

{a) The Constitution of Kenya [Amendment) Bill, 2023,

(b) The Independent Blectoral and Boundaries Commission [Amendment)
Bill, 2023.

(c] The Elections [Amendment) Bill, 2023.

(d} The Beclion Offences [Amendment) Bill, 2023.

(&) The Ethics and Anfi-Corruption Commission (Amendment] Bill, 2023.

(f} The Statutory Insiruments [Amendmeni) Bill, 2023.

(g] The Political Parfies [Amendment) Bill, 2023.

(k) The Mational Government Coordinafion [Amendment) Bill, 2023,

(i) The Leader of Oppasifion Bill. 2023 o
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The Committee also recommends that all the legislative instruments above be
infroduced for consideration in Parliament within fhirty days of the adopfion of this

report.
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PREFACE

On Wednesday, 16™ August 2023, and Tuesday, 270 August 2023, the National
Assemnbly and the Senate, respectively, approved a Maotion that established the
MNational Dialogue Committee for negotiations on issues of concem to the people
of Kenya. The mandote of the Committee, as stated in the Maotion, was to
facilitate diglogue ond consensus building and recommend appropriate
constitutional, legal and policy reforms on ksues of concem to the people of
Kenya. The issues for consideratfion were framed by the National Didlogue
Committee in line with the Consfitution and relevant legislation whilst respecting
the functlional and institutional integnty of state organs.

In undertoking this mandate, the Committee received views from experts,
rmembers of the public, the business community, civil society, religious groups,
political parties, and county governments.

The membership of the Committee was as follows:
Kenya Kwanza Alliance Azimio Coalifion
Hon. Kimani lchung'wah, MGH, MP H. E. Stephen Kalonze Musyoka, EGH, SC.
H. E. Hon. Cecily Mbarire, MGH. Hon. Oplyo Wandayi, MGH, MP.
Sen. Aaron Cheruiyot, MGH, MP. Hon. Eugene Wamalwa, EGH.
Hon. Hassan Omar Hassan. Hon. Aming Mnyazi, MP.
Hon. Catherine anﬁilinngﬂ, M.F. 3en. Okong'o Mogeni, 3C; MP.

The Technical Teams supporfing the Committee comprised:

Kenya Kwanza Alliance Azimio Coalition
Dr. Muthomi Thiankalu Han. Jeremiah Kioni
— Df Lida MOETImoa Prof. Adams OIoo BRSNS
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Dr. Duncan Ojwang Abubakar lein Abubakar

Nick Biket. Lynn Ngugi.

Following its establishment, the Partfies of the Dialogue Committee formulated
and presented various issues for discussion and resclution. At a meefing held on
Wednesday, 230th August 2023, the Committee adopted o Framework Agreement
to guide the bi-partisan talks on five thematic areas that were agreed upon
based on the Memoranda presented by the Parties. The Committee also
considered and adopted its rules of procedure and a work plan, identified
stakeholders for engagement with the Committee and prepared a framework for
public hearings.

The Committee prioritised the following Issues for dialogue—
(a) Electoral Justice and Reloted Matters:

(i} Restructuring and reconstitution of the Independent Electoral and
Boundaries Commission ("the IEBC");

(i) Boundaries delimitation; and

[iii} Audit of the 2022 presidential election.

(b) Cutstanding Constitutional Matters:

(i) Article 43 of the Constitution, the Cost of Living and related issues;

(i) Implementation of the "two-thirds gender rule";

lii) Gevernance isswes, including promoting natfional unity and
inclusivity in public appointments; and

(iv) Adequate checks and balances.

ic) Fidelity to Political Parfies/Codlifions and the law on multiparty
democracy:

(i) Preventing interference with political parties/coalitions
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(d) Entrenching Funds into the Constitution:

(i) The National Government Constituencies Development Fund;
(i) The Nafional Government Affirmative Action Fund; and
(iii) The Senate Oversight Fund.

[e) Establshment and Enfrenchment of State Offices.

(i} The office of the Leader of the Official Oppasition: and
(i) The cffice of the Prime Cabinet Secretary.

In fulfiment of its mandate and pursuant to Aricle 10 of the Constitution, the
Committee invited the public, through adverts in two local dailies on Friday, 1#
September 2023, to submit their views on the five [5) issues as framed by the
MNational Diglogue Committee.

The Committee held public hearings from 227 September to ¥9 October 2023, By
the close of the stakeholder engagements penod, the Commiftee had received
two hundred and fifty-eight (258) written Memoranda from members of the public
and other stakeholders. The Committee also received oral submissions from sixly
(&0] stakeheolders, and seven hundred and four (704) persons drawn from the
stakeholders appeared before the Committee.

The Committee thereafter proceeded for a working refreat, which provided the
opportunity to consider the submissions of the public and stakeholders and
negotliate on the lssues. The Committee alse engaged relevant miniskries:
Nafional Treasury, Ministry of Energy and Petroleum, State Department for Housing
and Economics, and axperts on Arficle 43 provisions, cost of living, and related
issues. After that, the Committee refreated for report writing. The Report of the
Committee contains a number of recommendations bosed on the thematic
areas identified by the Committee as well as other issues of concem to Kenyans
as submilfed by the stakeholders. The Report further includes draft legislative
- instruments for consideration and adoption by Parlioment,
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CHAPTER ONE: INTRODUCTION

Background and Context

1 Blectoral cycles in Kenya have been riddled with conflicts and protests since
the reinfroduction of mulﬁpurrf politics in 1992, save for the 2002 elections.
Following the general elections of August 2022, coupled with the high cost of
living. protests erupted in March 2023 that caused widespreod disruption and,
in some cases, violent confrontations between police and protesters, which
resulted in deaths and loss of property. Regrettably, the Kenyan citizens bore
the effect of the adverse outcomes of these events.

2 The first attempt to address the demands of the protestors and amive of an
amicable solution was through o Bi-Porfison Talks Committee which was
established through a Joint notification, No. 001 of 2023, doted 19t May 2023
from the Speakers of the two Houses of Pariament. The Bi-Partisan Committee
comprised Members of the Majority and Minority sides of both Houses of
Parlioment. The Committee sought to buld consensus to resolve identified
issues through a bi-partisan engagement. However, the Bipartisan Talks stalled,
and the protests resumed.

3 Determined to resolve issues of concemn to the people, the Kenya Kwanzao
Allionce and the Azimio la Umoja One Kenya Coalition, through the guidance
of thekr principals, ogreed to form a joint committee that comprised four
members from each side to delve info the issues.

4 On Wednesday, 16™ August 2023, and Tuesday, 2¢™ August 2023, the National
Assembly and the Senate, respecfively. by Resolution [Annex 1) established
the Mational Dialogue Committee. The Resolufion stated as follows—

AwaREe THAT Arficle 1 (1) of the Constitufion provides that all sovereign
power belongs to the people of Kenya and shall be exercised only in
accordance with the Consfitution;

FurtHER AWARE thot Arficle 1 (2) of the Consfitufion provides that the
people of Kenya may exercise their sovereign power either directly
or through their democratically elected representatives;
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CONSCIOUS that Arficle 10 of the Consfitufion espouses the nafional
values and principles of governance, which include the rule of law.,
democracy and participation of the people;

Furtver Conscious that Arficle 94 of the Constitufion provides that
Parliament manifests the diversity of the nation, represents the will of
the people, and exercises their sovereignty:

RecocNising that there is a need to embrace consultation, dialogue
and consensus building as o way of resolving issues of concem fo the
people of Kenya;

CoeNIZANT that despite the constitutional and legal reforms on the
electoral processes and the electoral laws, affer every election
cycle, there has been mistrust of electoral oufcomes, leaving the
country divided;

FurtHER COGNIZANT that efforts 1o enhance constitutionalism, the rule of
law and respect for human rights need to be promoted;

AwaRre that there have been previous calls and affempfs af building
consensus on issues of concem fo the people of Kenya through bi-
partisan engagements in Pardiarment;

APrPreciATING the need fo establish an inclusive forum for diclogue.,
consultation and consensus building in seeking to promote the
peace, stability and prosperity of the counfry;

ACKNOWLEDGING THAT the Majority Party in Pariament and the Minority
Party in Parioment have agreed to embroce diologue through the
establishment of a Nafional Diclogue Committee fo recommend
way forward on issues of concern fo the people of Kenya:

Now, THEReFORE, The Houses of Parioment RESOLVE AS FOLLOWS: -

1. THAT the two Houses of Parioment establish o Nafional Dialogue
Committee consisting of ten (10} Members fo represent the Kenyo
Kwanza Aliance [“Kenya Kwanza"), a coaliion consfiluting the
Majority Party of the Parioment of the Republic of Kenya and Azimio
La Umaojo One Kenya Coalifion Party (“Azimio"]. a coolifion forming

the Mincrity Parfy of the Parliament of the Republic of Kenya:

2, THAT each Coalition shall appoint five (5) Members to the National
Diglogue Committee;

3. THAT the membership of the National Dialogue Committee shall be
drawn from Parlioment and oufside Parioment;

4. THAT the Naotlional Dialogue Committee shall comprise the
“following Memrers forepresent Kenyo Kwonzo:™

Report of the National Didlogue Cammiffes [Mapco]- Movember 2023



1) Hon. Kimani lchung'wah (Delegation Leader):

2) Gov. Cecily Mbarire [Deputy Delegation Leader);
3] Hon. Sen. Aaron Cheruiyot;

4] Hon. Omar Hassan Omar; and

5] Hon. Caftherine Wambilianga.

5. THAT the National Diglogue Committee shall comprise the
following Members o represent Azimio:

1] H. E. Stephen Kalonzo Musyoka (Delegation Leader);
2) Hon. Opiyo Wandayi (Deputy Delegation Leader);
3] Hon. Amina Mnyaz;

4) Hon. Eugene Wamalwa; and

5] Hon. Sen. Okong'o Mogeni.

&. THAT the mandate of the Nafional Dialogue Committee shall be fo
facilitate diclogue and consensus building and recommend
appropriate constitutional, legal and policy reforms on issues of
concem to the people of Kenya. to be framed by the National
Dialogue Commitiee, in line with the Constitution and the laws of the
Republic of Kenya and respecting the functional and institufional
infegrify of sfate organs.

THE HOUSES OF PARLIAMENT NOTE: -

7. THAT the Technical Teams representing Kenya Kwanza and Azimio
shall support the National Dialogue Committee,

8. THAT the Technical Team represenfing Kenya Kwanza shall
comprise the following persons:

1] Dr, Muthomi Thiankolu;

2) Dr. Linda Musumba;

3) Dr. Duncan Ojwang; and
4) Nick Biketi,

9. THAT the Technical Teom representing Azimio shall comprise the
following persons:

1) Hon. Jeremiah Kicni;
2) Prof. Adoms Oloo;
3] Abubakar Zein Abubakar; and

4] Lynn Ngugi.
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10. THAT further, the Nafional Dialogue Committee shall be assisted
by two (2] Officers designated as Communicafion Secretaries, one
(1) of whom shall be appointed by the Leader of Majority Party and
the other by the Leader of Minority Party.

THE HOUSES OF PARUAMENT FURTHER RESOLVE: -

I1. THAT the National Diadlogue Committee shall formulate and adopf
a Framework Agreement to guide the bi-partisan talks.

12. THAT the Natfional Dialogue Committee shall report to the
Leadership of Kenya Kwanza and Azimio Coalifions within sixty [60)
days and, affer that, submit its report to Parfiament.

13. THAT in the execution of its mandate. the National Diclogue
Cammiltee may invite, engage with and consider submissions fram
stakeholders, collate views from the public and engoge experts,
professionals and other technical resource persons as necessary.

14. THAT the Nafional Diglogue Committee shall determine its own
rules of procedure.

15. THAT the Speakers and Clerks of both Houses of Pariament shalf
provide secretarnal and any other necessary support to facilifate the
waork of the Nafional Diaglogue Committes.

5 The mondate of the Committee was to facilitote dialogue and consensus
building and recommend appropriate constitutional, legal and policy reforms
on issues of concemn to the people of Kenya as framed by the Committee in
line with the Constitufion and the laws of Kenya and respecting the functional
and institutional integrity of state organs. The Committee was gazetted vide
Gazette Notfice No. 207 dated 15 September 2023 (Annex 2).

& As per the Resolution, the Committee was granted sixty [60) days to report to
the Leadership of Kenya Kwanza Aliance and Azimio la Umoja One Kenya
Coalifion, ond thereafter, o submit its report o Pariament. However, due to
the magnitude of fhe assignment and the need fo engage as many
stakeholders as reasonably possible, the Committee sought an extension of its
tenure. On Tuesday, 17th October 2023 and Wednesday, 18th October 2023,
the National Assembly and the Senate resolved fo extend the mandate of the

— Mationol Diglogue Committee by o furtherthidy [30)_days—(Annex-3).

Conseguently, the Committee was required to submit its report to the

Repor of ihe Nafional Diclogue Committee (Mapco)- Movember 2023 4



Leadership of the Kenya Kwanza Alliance and Azimio la Umoja One Kenya

Coalition on or before 26th November 2023.

Method of Work

Framework Agreement
7 The Parties to the Nafional Diclogue formulated and presented specific issues
for discussion and resolution by the Committee. The specific matters were
considered and harmonised into a Staterment of Issues, which formed the

agenda of the Dialogue.
8 The Committee, during ifs sitting held on Wednesday, 30th August 2023,

formulated and cdopted a Framework Agreement (Annex 4) fo guide the
Diclogue,
Statement of Issues
8 The Committee framed and priortised the following Issues [Annex 5] for
negofiation and diglogua—
(a) Blectoral Justice and Related Matters:
[} Restructuring and reconstitution of the Independent Electoral and

Boundaries Commission [“the IEBC").
(i) Boundaries delimitafion.
(i} Audit of the 2022 presidential election,

(b} Outstanding Constitutional Matters:

(i) Article 43 of the Consfitution, the Cost of Living and related issues.

(i} Implementation of the “two-thirds gender rule”,
(i) Governance issues, including promoting nafienal unity and

inclusivity in public appointments.
[iv] Adequate checks and balonces.
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{c) Fidelity to Political Parfies/Codlifions and the low on multiparty

democracy:
(i) Preventing interference with political parties/coalitions
(d) Entrenching Funds into the Constitution:

(i) The National Government Constituencies Development Fund.
(i) The Nafional Governmeant Affirmative Action Fund.
(iii) The Senate Oversight Fund.

(&) Establishment and Entrenchment of State Offices:

(i} The office of the Leader of the Official Opposition.
(ii) The office of the Prime Cabinet Secretary.

Interim measures

10 In accordance with section 35(b) of the Fromework Agreement that provides
for the identification and processing of interim measures, the Azimio la Umoja

One Kenya Coalition tabled the following Interim Measures for consideration—

[a) Commitment to cbserve the Consfitution of Kenyo and restore civil
liberties in accordance with the Consfitution of Kenya.

(b] The publication by the relevant authorities and concermed parties of
particulars of persons who have been amrested. detained, facing
prosecutions, injured, killed and reported to be missing.

(c) The waiving of all medical and other charges of those who suffered
during the exercising of their democratic and consfitutional rights.

(d) To cnnsider esTnkﬁliéhlﬁ-g a crsdibﬁe mechanism fo inves’rl'g_:':te the
violence and violation of rghts before., during and affer
demonstrations.

{e) To consider compensation and other remedial measures for those who
suffered during the demonsiration in line with the recommendation of

the mechanism refered to in {d).
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(f) Lowering fhe cost of living by interim reduction of cost of essenfial tems.

(g) Preservation of the IEBC 2022 Presidentiol records and retums, including
the election servers,

(h) Suspension of the IEBC replocement of commissioners’ Selection
process.

(i) To address the limitafion of rights of the Azimio Ceoalition in Pardiament
through administrative actions, including the right to choose its officials
in pariament and assign members to pardiomentary committees and
parliomentary functions and activities.

(i} Cessation of invasion of Azimio Coalition Parties. principally the Jubilee
Party, including to address the viclations of the rights of Jubilee/Azimio.
such as the obsfruction of recording the resclutions of the Jubilee
National Delegates Congress.

(k) The confinued withheolding of Azimio's share from the Political Parties
Fund must come fo an end. The Codlition demanded full complionce
with the Political Parfies Fund ond the dllecation of shares in
accordance with the law,

(I To terminate all politically mofivated prosecutions and other illegal
acfions directed ot all Kenyans during the exercise of rights under the
Constifution of Kenya.

im) To operationalise the Public Benefit Organisations (PRO) Act of 2013.
(n) To stop harassment of leaders of the coalition, persons and regions
perceived to support Azimio La Umoja = One Kenya Coalition Party.
[o) To restore the rights and privileges enjoyed by Coalifion leaders by law,

including the provision of securty.

Public Parficipation and Call for Memoranda

11 In fulfiiment of its mondate and pursuant to Article 10 of the Constitution. the
Committee nofified and invited the public. through an advert in two local
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dailies on Friday. 1* September 2023 [Annex &), to submit their views on the
Statement of lssues for negotiation by the National Diglogue Commitlee.

12 The Committee held stakeholder engagements from 2279 September to 3rd
October 2023. By the close of the stokeholder engogement period, the
Committea had received 258 written Memoranda from members of the public
and other stakeholders. The list of stakeholders who submitted memoranda is
annexed to this report [Annex 7). The Committee also received oral
submissions from &0 stakeholders, with 704 persons drown from the stakeholders
appearing before the Committee {Annex 8).

13 The Committee received representations from an inclusive group of Kenyans
drawn from diverse backgrounds. including Perscns living with disability, youth,
women, marginalised communities, civil society organisations, representafives
of workers and emplovers, and public and private secmr' experts. The
subrnissions were from individual citizens, institutions and groups based on their
common inferests and experiences. Detailed memoranda and mbmissicn.?.
made during stokehclder engagements are attached to this report as Volume
Il.

14 At its sittings held on 12" and 2379 October 2023, the Committee resclved to
engage experts, professionals and ofher technical resource persons on the
sub-issues of - the cost of living and related issues, implementation of the "two-
thirds gender principle”, establishment and entrenchment of state offices in
the Consfitution, and fidelity to political parfies/ coalitions and the low on
mulfiparty democracy. The engagements were intended to guide the
Committee adequately to deliberate on these critical and complex matters
and come up with recommendations on how to address them in the short,
medium and long term. The list of stakeholders invited for further consultations
is annexed to this Report as Annex 7.
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Meetings of the Commiftee

15 The Commitiee held forty-two meetings during which it formulated and
adopted the Framework Agreement ond Statement of Issues, considered
memoranda, held stakeholder engagements, negotiated on the Issues, and
prepared its report and legislative proposals.

14 This report presents the views of the public and stakeholders, as well Qs
observations and recommendations of the Committee, including legislative
proposals for further action.
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CHAPTER TWO: ELECTORAL JUSTICE AND RELATED MATTERS

17 Kenya's democracy has made enormous progress since the reinfroduction
of multiparty democracy in 1992, The key achievements of the second
liberation movement were legal and censtitutional reforms, the highlight of
which was the promulgafion of the 2010 Consfitution [“the Consfitution”).

18 Howaever, four interelated chollenges have remained infractable. The first
relates to disputed (presidential) electoral outcomes. Secondly, candidates
for elective office have tended to rely on ethnic identity rather than
ideclogy as the primary basis of political mobilisation. Thirdly, the country
has expenenced violence [sometfimes with ethnic identity dimensions) in all
but one election cycle since the reinfroduction of multiparty democracy in
1992, Lostly, the electoral manogement body (i.e.. the Independent
Electoral ond Boundaries Commission) has not enjoyed universal
confidence in the conduct and management of presidential elections.

19 The challenges olluded to in the preceding paragraph, among others,
provide the foctual background and context in which electoral justice and
related matters became one of the agenda items for NADCO.

Restructuring and Reconstitution of the |EBC
Background and Context

20 The Independent Blectoral and Boundaries Commission (IEBC) is established
pursuant to Article 88 (1) of the Constitution. Article 88 [4) stipulates that the
mandate of the Commission entails conducting and supervising referenda
and elections to any elective body or office established by the Consfitufion
or an Act of Padiament.

21 Article 250 further provides for the compaosifion of the Commission. It states
the Commission shall consist of af least three, but not more than nine,
members,

22 Section & of the Independeant Electoral Boundaries Commission Act provides

for qualifications for aoppointment as chairpeson or member of the

Commission. Seclion & [1) stotes that the chaoiperson of the Commission
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shall be a person who is quaiified fo hold the office of judge of the Supreme
Court under the Constilulion.

23 Section é (2] states that a person is qualified for appointment as @ member
of the Commission if the candidote is o Kenyan citizen with a university
degree ond proven relevant experience in  electoral hﬁuﬁars,
management, finance, govemance, public administration, and law.

24 Section 7 (1) stipulotes the tenure of the Commission. It states that the
memberns of the Commission sholl be appointed for a single term of six years
and shall not be eligible for re-cppointment.

25 At the time of the establishment of the National Dialogue Committes. the
offices of charpersen and members of the commission were vacont as the
tenure of the chairperson and two other commissioners had ended in
January 2023; three other commissioners hod resigned while one
commissioner was removed from Office pursuant to Arficle 251 of the
Constitution. The . vacancies ot the Commission had aoffected the
implementation of several activities of the Commission, including by-
elecfions. boundary delimitation, and consideration of several policy
documents.

24 Whereas there was o consensus on the urgent need to have a functional
electoral body, deliberations on the structure and reconstitution of the IEBC
brought forth a number of issues, including how to fill the vacancies in the
offices ond overcll review of the consfitutional, legal, policy and
administrative fromework that governs the electoral process.

Summary of Submissions by the Public

27 The public, through memoranda, made proposals on restruchuring and
reconstitution of the Independent Bectoral and Boundaries Commission.
These included—

(i appoint commisioners using the Inter-Parfies Poriomentary
Group (IPPG) formula;
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(i) prompt recruitment and appointment of members of the
Commission using the expert model recommended by the
Kriegler Commission;

(i} in the interim pericd, before the IEBC is duly conslituted, o
Commission should be put in place as a representative
commission nominated by the two poliical sides, with the
chairperson being appeinted by the Judicial Service Commission
and approved by the Joint Committee nominated by the
leadership of the two coalitions;

(iv] amend the Elections Act fo establish o people-centered
Elections Council. The Council shall consist of two eminent
individuals meeting constitutional requirements for electing
Commissioners, nominated by each county assembly to the
Council. The #4 Council members shall select seven to nine
members to form the Eection Commission. Bach counci
member shall present a list of seven potential commissioners, with
the most popular six selected. An additional one to three
members shall be included to meet the two-thirds gender rule.
The members shall elect the Commission's chair and deputy:

(v) Political parties and the Executfive should not be allowed 1o
participate in the appointment of IEBC commissioners;

(vi) the IEBC Selection Panel proceeds with picking new
commissioners;

(vii) amend the Independent Electoral and Boundaries Commission
Act o provide for an ccceploble selection process:

(vili) stagger appointment of Commissioners, such that no more
than one-third should refire at the some fime;

(ix) oppointment of new commissioners should be undertaken ot
least two years before a general election;

(%) set up a system that can guarantee results regardless of the IEBC

o Chair and Members;
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{xi] encct Bections cyber secunty laws;

(xii) enoct a clear standord of evidence to invalidate an election;

[xii) The Kenya Dicspora should have a commissioner who deals
only with digspora elections for president and related matters.

28 During the stakeholder engagements, several persons ond insfitufions made
submissions.

79 Central Organisation of Trade Unions-Kenya (COTU (K]] submifted thaf
alections are crucial events that impact the well-being of all citizens. COTU
(K] emphaosised the importance of electoral justice. particularly for
vulnerable groups like workers, women and children. It was their submission
that the impartiality of the IEBC is vital for free, fair and verifioble elections.

30 COTU [K] propesed that there should be comprehensive electoral reforms
to address the root causes of electoral injustice and viclence. As such, the
salection of IEBC Commissioners must be above board so that all parties 1o
the elecfions are not disgruntled before and affer the elecfions. COTU (K}
also proposed that the IEBC Secretariat must immediately commence civic
education programs fo inform citizens, particularly workers, women, and
children, about their rights, responsibilities, and the importance of peaceful
participation in electomnnl processes.

3] The Independent Electoral and Boundaries Commission (IEBC) Secretariat
was of the view that its cument structure had delivered successfully on ifs
mandate. They stated that they pericdically reviewed the structure,
systems, and processes of the Commission to address changes in the
internal and external environment, The Commission used the Post-Election
Evaluation (PEE) exercise, which was pr]mr::n'!y' stakeholder-driven, 1o
understand what worked in the previous general elections and what did
not work well and inform the necessary changes. The Commission
systernatically used the PEE report to inform the development of ifs sirategic
and operational plans. which were initiated and approved by the
Commissioners.
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32 The |EBC Secretarial observed that the challenges inhibiting restructuring
and reconstitution of IEBC included delayed reconsfitutfion of the
Commission and the absence of Commissioners fo drive necessary
changes in its structure, systems, and processes.

33 They proposed that there should be prompt recruitment and appointment
of memibers of the Commission wsing the expert model recommended by
the Eriegler Commission as soon as the vacancies arose fo ensure seamiess
implementafion of their responsibilities as stipulated in Section 11A [g) of the
IEBC Act.

34 Further, they proposed that the compaosition of the Commission should be
in accordance with Arficle 250 (4] of the Constitution and Section é of the
I[EBC Act, 2011,

35 On the constitution of the Commissioners, the |EBC secretariat submitted
that due to the changes in the environment and the foct that elections
were technology-driven, the Committee might consider having at least cne
member with technical expertise in the information and communicafion
technology (ICT) sector. In addition, the IEBC Secretariat proposed an
additional Commissicner, an advocate qualified to be a High Court Judge.,
to preside over legalrelated matters -Sl.lﬂ‘h as the Electoral Code of
Conduct Enforcement Committee and pre-election dispute resolution.

34 On the structure of the Secretariat, they proposed that the current practice
of hiring and retaining core professional and permanent staff to enhance
institutional memaory, os recommended by the Independent Review
Commission ([REC /Eriegler Commission), should be maintained.

37 The Inter-religious Councll of Kenya proposed that the [EEC Selection Ponel
should proceed with the process of picking new IEBC Commissioners as
envisioned in the Gazefte Motice No. 2641 of 2023, IREC further proposed
an amendment of the Frst Schedule of the IEBC Act, 2011, to expand the
Selection Panel to include one representafive each from the two leading
political coalifions in Porioment so as to create an excellent working

atmasphere for the Selection Panel. o
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38 The National Gender and Equality Commission (NGEC) cbserved thot
Paragraphs 1 {1] and (2) of the First Schedule of the IEBC Act on the
composition of the IEBC cormmissioners did not include representation of
persons with disability. It only considered regional and gender equity. They.
therefore, proposed that the Independent Eectoral and Boundaries
Commission Act be amended fo include representation of Persons with
Disabilities in both the Selection Panel and the Commission.

39 The Kenya Women Parliamentarians Association (KEWOPA) submifted that
the IEBC remains constituted in line with Arficle 88 and Chapter 15 of the
Consfitufion and the IEBC Act, respecfively. They observed that the more
significant challenge in the elections lay in the winner-take-all system, which
left the losing first-runner party/coalition disgruntied. The other challenge
they identified wos the poor management of affimative action by IEBC
and the Registrar of Political Parties.

40The Mational Council for Persons with Disabilities (NCPWD), in their
submission, highlighted the matter of inclusivity of Persons with Disability in
the IEBC Commission and its Secretariat, They were of the view that their
inclusion would provide the much-needed voice on disabiity issues during
decision-making on electoral processes.

41 On the issue of the election of candidates with disabilifies, the NCPWD
observed that the condidates went through o myriad of challenges as they
sought the electorate’'s nod. For instance, in the 2022 General Electhions,
about 586 condidates with disabilities ran for different posifions. Seven of
them were successful. NCPWD, therefore, proposed that IEBC should
undertake confinuous sensitisation to debunk sferectypes on the ability of
persons with disability to lead and ensure that the condidates enjoyed o
political environment that wos free from violence, discrimination and
infimidation.

42 The Political Parlies Licison Committee (PPLC) was of the view that the
corporate govemnance matrix within the IEBC needed to be sireamlined, os
cited by the Supreme Court of Kenya during the presidentiol elecfion
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pefiion of 2022. They noted thal there should be clarty of roles and
responsibiliies betwean different players within the IEBC. Further, it was their
opinian that the Secretariat and the Bectoral Commission should work in
harmony with the Commission providing the policies and oversight to the
Secretariat. At the same time, the Secretariat would implement the policies
and answers to the Commission, It was the submission of the PPLC that the
crifical functions of an aelection should be handled by the permanent and
pensionable employees of the IEBC to ensure accountability.

43 On the number of Commissioners, the FPLC proposed that the number
should be maintained at nine (?] fo be appointed by all fully registerad
poliical parties under the umbrella of the PPLC since restricting this role to
parliomentary parfies would defeat the very principle of inclusivity, as
elections took place both at national and county levels.

44 PPLC also proposed that for inclusivity, the formula to appoint the IEBC
selection Panel to be used to appoint Commissioners such that instead of
the bodies appointing a paneliist, they would cppoint a commissioner, with
those that hod two slols being required to appoint commissioners of
opposite genders. In addition, they proposed that the slofs allocated to
PPLC be increased to two,

45To enhance confidence in election resulfs, the PPLC submitted that
tabulation, fronsmission and annouvncement of resulls should leave no
doubt as to who the winner or loser of an electoral contest is. Thus, the
elaction must be tronsparent and verifiable. PPLC further proposed that
resulls announced at the polling stations should be sconned and sent
simultaneously to ol parficipafing political parties, accredited media
houses, o public portal and the tallying cenfres at the nafional,
consfituency and county levels for all six elections.

44 The Sabaoot Community observed that the [EBC ploved o vital role in
ensuring fair and fransparent elections. a comerstone of any democratic
society. They further noted that it was imperative to periodically assess and

reform IEBC fo maintain its effectivensass ond public trust. They proposed the
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reconstitution and restructuring of |EBC fo enhance its efficiency.
independence and credibiity, including establishing an indepandent
panel for selecting IEBC Commissioners. They also proposed strengthening
oversight over the Commission by establishing an oversight committee
compiising representotives from various sectors [civil society, academia,
and the Judiciary] te monitor IEBC octivities to ensure fransparency and
conduct post-election audits and reports fo be made public.

47 On the final cerification of election results, the Sabaot Community noted
that the 2022 Presidentiol elecfion resulls were controversial, with
commissioners differing over the outcome. They were of the view thal the
disagreement pointed to a challenge in the selection criteria of IEBC
commicioners who tended to offiiote themselves with porfies and
presidential candidates. In the interest of the Commission's independence,
they proposed that political parfies should not be part of the Selection
Panel for the IEBC commissioners,

48 The Elections Observer Group (ELOG) proposed fhot o proper legisiative
infrastructure should be put in place to cleoary define the role of the
Commission and fhe Secretoriat fo aveoid discord between the
Commissioners and the Secretariat as had been wilnessed before.

49 On the structure of IEBC, ELOG proposed that the country should maintain
a professional model of its Elecfion Management Body (EMB) as currently
established within the confines of Articie 88 of the Consfitufion of Eer:wa.
Further, it was their opinion fhat the IEBC Selection Fanel should be
obligated to expressly submit six names for the position of member of the
commission and one name for the chairperson of the commission.

50 Further, to forestall a situation where there were no Commissioners in office,
ELOG proposed that the IEBC Act, 2011, should be armeanded to provide a
minimum pericd by which a vacancy for member and chair must be filled.
Further, they called on the Committee to consider staggenng the
appointment of commissicners.
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51 The Centre for Mulliparty Democracy Kenya (CMD -Kenya) cbserved that
IEBC suffers from a perception of lock of independence and a trust deficit.
To address the perceptfion of a lock of independence, CMD-Kenyo
proposed the creation of a protected fund for IEBC akin to the Judiciary
Fund. They noted that fimely ond predictable funding may enable the
commission (o adequotely prepare and execute its mondate, thus
improving public confidence in its processes and public perceptions.

52 To address the trust deficit, CMD- Kenya proposed that there was a need to
improve the govemance structure of IEBC by developing an improved
organisational structure to increase efficiency ond accountobility that
holds commissioners and staff accountable for results in specific areas of
responsibility laid out in the Elections Operafion Plan, with delegated
authorities to oversee aach other ot the secretariat level. Further, CMD-
kenya noted that there should be clarty on the roles of committees
specified in the Terms of Reference. including division of roles,
responsibilifies. authorty, and accountability between commissioners and
staff.

23 On the nominofion of Commissioners, CMD-Kenya proposed that
commissioners be recommended from and represent polifical porfies. The
criteria should be pegged on the strength of a political party based on the
percentage of the nalienal voles garnered in the previous general
elections. Fellow commissioners should elect the Chairperson. They opined
that the starting point should be with the 2022 General Elections. In their
opinicn, the formula had worked well in the nomination of the Commissicn
of Revenue Allocalion Commissionars and could be replicated with IEBC,

54 CMD-Kenya further proposed that IEBC Commissioners be elected fo office
twelve months after eleclions and should hold office for only one term.

335 Itwas the submission of the Institute of Cerfifled Public Accountants of Kenya

(ICPAK) that there was a need to amend the provision on qualifications for

appointment of the clEi'permn ’rc:i ’rhg. IEBC a5 the current provisions ring-

fenced the position of Chairman to legal professionals, leaving out other
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competent Kenyans and professionals. It was their posifion that the role of
the Chairman was @ management and leadership role and not a judicial
role, and thus, the qualification requirements for fhe Chairmanship needad
to be reviewed. They noted that the curent requirement was disciminatory
and precluded other Kenyan professionals who could have fthe
competence fo discharge the functions of the office of the chairman, They
proposed that the |IEBC Act 2011 be amended by deleting Section & and
replacing it as follows:

“[1) A person shall be qualified for appoinfment as the chairperson

of the Commission if the person—

(a) holds o degree from a recognised universify in
public -administration, public finance, govemance.
electoral management, social science, or law;

(b) has proven experience in any of the fields
specified in paragroph [a) of not less than fiffeen
years;

[c] meets the Constitutional requirements  of
leadership and Integrity.

54 ICPAK noted that Aricle 84 (b) of the Constitution provides that ine votes
cast should be counted and fobuloted ond the resulls announced
promptly by the presiding officer at each polling station. Thus. it was their
view that the compasifion of the Commission should ensure that at least
one member of the committee had relevant gualifications and experfise in
audit. financial management or accounfing with experence and
knowledge in risk management and is a member of o professional body in
good standing. In addition, the Commission should co-opt other membars
with relevant expertise, such as Informafion Technology, as and when the
need arises, They, therefore, proposed an amendment to fhe First Schedule
of the Independent Electoral and Boundaries Commission Act in poragraph
3 (4) to add the words “one of whom shall be a member of the institute of
cerfified public accountants” after the words "six persons for appointment
as members."
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57 ICPAK observed that there was a lack of succession planning at the
Commission since the terms of all the members lopsed at the same time. To
address succession planning, ICPAK proposed that Commissioners'
appointfment aond tenure be staggered to ensure a phased fransifion and
limited 1o not more than two terms of three years and that the recrultment
process of commissioners should be inificted af least three months before
the end of the tenure, for o seamless fransition. To achieve this, ICPAK
proposed amendment fo the FArst Schedule of the Independent Blectoral
and Boundaries Commission Act by deleling paragroph (4) (i) (e) that states
that “The President shall within seven days of receipt of the nomes
approved by the National Assembiy. by nofice in the Gozette, appoint the
Chairperson and the members of the Commission” and replace it thereof
with “The President shall, within seven days of receipt of the nomes
opproved by the Nafional Assembly, by notice in the Gazette, oppoint the
Chairperson and the three members of the Commission and two other

- members after six months and one member affer another six months”

28 On the process of recruitment of commissioners, ICPAK opined that their
appointments must be made compelitively, and a private independent
firm does shortlist and interviews with experience in executive recruitment,
This will ensure the IEBC s independent, impartial and accountable. To
realise this, ICPAK proposed that the First schedule of the Independent _
Electoral and Boundaries Commission Act be amended to remove the
selection committee and replace it with a private independent firm with
experience in execufive recryiiment.
the Committes that the business community baore the brunt of the chaos of
a compromised or presumably compromised commission and election.
They noted that the electoral commission must not only be above board
but must also be seen by the electorate to be above board. As such, they
were of the view that the Commission should not be left to the
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determination of politicians alone but must also engage the citizens and
the business class.

40 ENCCI stated that the electoral process could be improved by ensuring fhe
process of appeoiniment of commissioners was open, inclusion in the
nomination of commissioners, civic educofion on electoral processes,
polificians taking a back seat in the appeintment of commissioners and
introducing civic educafion a5 o course in college, university and
secondary schools.

&1 Mkenya Daima, o civil society organisafion, was of the view fhat IEBC had
been paralysed by the failure to appoint new commissioners as essential
functions such as beundary delineaiion and elecfions could not be held in
the absence of Commissioners. While nofing the urgency of appointing
commissioners, they called on political players to allow the legal and court-
sanctioned processes for the appeointment of Commissioners to proceead.

47 The Infernational Commission of Jurists (ICJ), like the Centre for Mulliparty
Democracy, cited that the IEBC significantly lacks public frust and
confidence, owing fo the systemic crippling of the Institution. This has been
demonstrated through politically mofivated removal of Commissioners,
fgilure to oppoint competent commissioners, and failure o appoint
Commissioners on fime. Other challenges they cbserved include failure to
odequately resource the IEBC with the requisite funds to undertake its
processes, among others.

43 The ICJ also noted that there was a need for increased accountability and
transparency in the |EBC's acfivities. particulardy conceming electoral
processes and decision-making. They. therefore, proposed that there
should be meaningful engagement between [EBC and wvarious
stakeholders, including political porfies, civil sociely orgonisations and
citizens. fo ensure that |EBC is inclusive end representative of diverse
inferests.

44 The 1C) akso proposed that the appoeintment of commissioners should be
made at least two years before the General Eection and that the
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recruitment of commissioners be staggered to facilitate knowledge transfer
and insfitutional mamaory. They further proposed the establishment of clear
roles between commissioners and the chairperson of the commission and
that the cument structure of hiing core professional and permanent
secretarial staff for efficient. tronsparent and credible elections be
maintained.

45 0n the Selection Panel, ICJ was of the view that the Panel should be
reconstituted and civil society should be represented in the Selection Panel,

&5 The Law Society of Kenya (LSK) noted that the IEBC Selection Panel had
peen uncble to undertake ils mandate partly because of the ongoing
dialogue. He submitted that there was an urgent need to reconstitute the
Cornmission as there are urgent issues that need fo be addressed. He noted
that the main challenge facing the process is one of confidence in the
Selechon Panel, given the time and the ckcumstances under which the
panel came into place. There was, therefore, a need to create a balance
between the question of legitimate political confidence in the process
leading to the formation of the IEBC Selection Panel and the legal
framework.

&7 Maendeleo Yo Wanawaoke Organisation (MYWO) supported the proposed
restructuring and reconstitution of the IEBC fo address identified gaps. In
regard 1o the IEBC Secretanat, MYWO proposed that they should undergo
capacity building given the sensitivity of their job. They averred that the
secretariat needed fo win public confidence that it was professional,
inclusive and imparfial. In addition, they stated that all players should ogree
upon tha iEBC Selection Panal and shouid be inciusive and ransparent with
the selecfion process. They further stated that the selection panel commits
to selecting highly competent commissioners that Kenyans have
confidence in.

48 The Turkana Professionals Associafion (TPA), in their submission to the
Committee, noted that delayed recruitment of Commissioners of IEBC was

a disservice to the couniry on matters of policy, sirategy. oversight and
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representation. TPA also believed that IEBC resfructuring should focus on
retaining the curent permanent, professional and experienced Secrefariol
as recommended by the Kriegler Report.

&9 The Turkana Professionals Associafion recommended that an independent
panel appointed by the President should interview and recommend for
appointment members of the Commission to the President. The recruited
commissioners should be persons with experience in elecfion management
and democracy and should serve for six () years. They also recommended
increasing the number of Commissioners to nine, one of whom should be
from the Turkana Community since they wera under-represented in public
service employment. TPA further recommended that Pariament should
strengthen legol fromeworks goveming fhe conduct of elections and
boundary delimitation in Kenya.

70 GEMA WATHO called on the Committee to consider the criteria for the
appointment of IEBC Commissioners and whether they should be
agppointed in the some way os members of ofher independent
Conshitutional Commissions.

71 The Office of the Registrar of Political Parlies (ORPF) called for fast-racking
of the reconstitution of IEBC in order to avert a possible constitutional crisis
as well as address crifical cutstanding processes.

72 Professor Githu Muigal, Attorney General emeritus, staled that there was an
urgent need to reconstitute the IEBC. During the recruitment process, he
submitted that there was a need to have a robust process so s to create
an IEBC that had public confidence. He supported the use of a fully
professienalised model of recruitment rather than the IPPG process,

73 The Attomey General Emeritus was also of the view that there was a need
to address the inherent state of instability of institutions that had become a
common occurence. Like ICPAK, he agreed with the proposal that the
Chair of the Commission doas not need to be a lawyer since the posifion of
chairperson was a management position.
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/4 The IEBC Selection Panel informed the Committee that they hod paused the
recruitrment exercise for chairperson and members of the Commission due
to litigations in court and partly to give an opportunity to the outcomes of
the National Diclogue Committee, They proposed that the Selection Panel
be allowed to confinue with the proceass of recruitment and that polifical
actors engoge at the level of telection of names to be forwarded tfo
pariaoment from the list of nominees competently chosen and forwarded fo
the President by the Panei.

75The Public Service Commission (PSC) proposed that for purposes of
objectivity and independent idenfification of members of IEBC, the
framework and process of resfructuring ond reconstitution of IEBC as an
independent Commission should be defined in a manner that would not be
subject to interference or influence by various quarters of society including
polifical parties. They further stated that the process should be shielded from
politicol party interests that ultimately cast aspersions on the results of the
alection.

76 The PSC also recommended that the process of oppointment of persons as
charpersons and members should be competitive, objective and fair and
should safeguard the interest of the mojor stakeholders, parficulardy the
people of Kenya, rather than o select few segments of the sociaty.

/7 The National Council of Churches of Kenya (NCCK) recommended that
polifical parfies should not play a role in the process of appointment of IEBC
commissionars as it had not been successful in the past. They cbserved that
expansion of the existing Selection Panel by adding new members
nominated by poliical parties would form a panel simiar to. the 2014 one
that nominated the last Commission. They dlso noted that if the Selection
Panel was reconstituted and some members were removed while others
were refained, it would create a Panel that would be considered overly
polifical, with the implication that retained members were those who
agread to follow some political leaning. The NCCK avered that in the event

that the Selection Panel was facilitated to complete its work, the prevalling
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discontent would persist. It was their recommendation, therefore, that the
selaction Panel should be reconstituted as per law fo facilitate a mutually
agreed upon process. Further, NCCK proposed that the IEBC Act be
amended to provide that in future processes, the Selection Panel would
present only one name for the chairperson nominee and six nominees for
the position of Commissioners.

78 ML. Kenya Jurists proposed that the IEBC Act be amended fo provide that
ihe Presidential election results would only be announced after the same
had been verfied ond collated by the majority of fhe commissioners sitting
and upeon attestation by not less than five (3} commissioners. They also
proposed an amendment of the IEBC Act 2011 fo provide that the enfire [T
infrastructure system be procured through total porticipation of all polifical
parties fielding a presidential candidate and that there shall be no IT
election materials that shall be hosted and secured outside the country.
Further, the IEBC shall hold ond own the exclusive copyright to the said IT
materials.

79 Kenya Kwanza Alliance noted thot there was an urgent need to
reconstifute the IEBC to undertoke delimitation and conduct seven
pending by-slections. They, therefore, proposed fthat the process of
recruitment of the Commission by the Selection Panel should be left to
continve. Further, pafiament and the executive should allocate IEBC an
adequate budget fo be able to undertake the delimitation exercise.

80 Azimio lo Umoja One Kenya Coaglition noted that the issues idenfified with
the 2022 Presidential Blections included failure to release logs and publish
the lost presidential election results from oll the constituencies as required
by Arficle 138 of the Constitution. It was their view that the biggest threat to
independence of the Commission appeared fo be Chairperson and CEDQ
and the legisiation that gave powers to the two offices. They noted that
due to the pending urgent matters to be underfaken by IEBC including by-
glections in Bonisa Constituency and several wards and outstanding
electoral assignments and audit, there was need to establish an Interim
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a1

IEBC. It was their proposal that the Interimm Commission should have clear
mandafes and fimelines. They however noted that their proposal to
aesfablish an interim |EBC was not possible in light of Aricle 250 of the
Constitution,

On reconstitution of the IEBC, the Azimio Codalifion submitted that there was
need fo camy out a comprehansive reform of the Commission including
cleaning-up of the secretariat and retumning officers. They therefore
proposed parfial reconstitution of the Commission for the purpose of by-
elections. Since quorum of IEBC was three, NADCO could recommend
parfial commission of 3 or since by-elections were a replica of general
elections, |EBC Secretarat could perform that function in the immediate

term.

82 The Azimio Codlifion also proposed that Arficle 138 of the Constitulion be

amended from tally and verify the count to tally and declare the votes ot
the Constituency level. Amending Article 86 would provide for result
declaration in addition fo tallying and announcement while Arficle 1338
should be amended to read IERC instead of choirperson.

83 As short-term measures the Azimic Coalition proposed review of [EBC Act in

preparation for the appointment of the seven (7] commissioners such that
three (3] Commissioners would be recrvited ond be charged with
boundaries delimitation and alteraticn in occordance with Arlicle 89 and
188 of the Consfitution while three (3) other Commissioners would be
racruited to handle electoral issues including elections and faciitation of
audit of the 2022 elections. The two groups of commissioners to be housed
separately, However, the whole commission would opprove -’rh& matters for
complionce purposes. Further that IEBBC should be full fime ond
Commissioners should elect cne of their own to be charperson. The
chairperson appointed should be a person of integrity and with extensive
management and leadership experence.
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84 The Coalifion also recommended that ihe Commission should hire new staff
of very high integrity to work under the Commission including G new CEQ as
per Article 250 [2) of the Constitution.

85 On appointment, the Azimio Codlifion proposed that government and
opposition parties should give names in the rafio of 50:50 who would be
subjected to constifufional processes for hiring state officers. Side "A"
proposed commissioners to fill in positions of two commissioners, both to be
in the boundares Committee and side B to fil in four positions of
commissioners, one for boundaries and three for elections.

86 Like ICPAK, the Azimio Codiition also proposed that requirements for
chairpersan to be a lawyer should be reviewad as it was not o legal position
and encﬁurﬂged discrimination against other professionals.

87 They also proposed that Presiding Officers and Returning Officers should
announce results at polling stations and censtituency headquarters and pin
them up. The results should rernain pinned up for of least six days. Further,
they proposed that the law should prescribe very senious penalties for IEBC
officers who commit offences, especially relating to changing the will of the
voters,

BR The Azimio Coalition also proposed that there should be o requirement that
alections be financed by Kenyan faxpayers' monies only.

89 Kenya Conference of Catholic Bishops (KCCB) noted that the main
challenges that faced IEBC include perceived confiict of interest by the
President in gppointing the chairman and the commissioners, perceived
partisanship of the Commission and compromise of the secretariat and lack
of clarty on the roles of the choiman, the commissioners and the
secretariat. Thus, to address these challenges, KCCB proposed that Articles
88 and 250 of the Consfitution and IEBC Act be amended fo provide for an
independent body to appoint the chairman and I:ﬂmr'l."lissiﬂﬂﬂfi through a
fair, lransparent and acceptable process. Further that fhe selection process
should involve all the major stakehalders and not only the political parties.
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70 In addition, KCCB proposed amendment to the IEBC act to provide for
vatting cf IEBC Secretariat staff and that the field staff shall be hired on a
nead basis. |

?1 Hon. Amos Wako, Attorney General Emeritus was of the view that the
country had experimented with three ways of appointing commissioners in
the past. The models include a government controlled commission, IPPG
and Expert model, all which hod produced different rasults,

72 He proposed thal the country could adopt a mixed systemn of IPPG and
expert model in appointing commissicners, whereby some commissioners
were nominated by polifical parties while others appointed through a
sglection panel. He proposed that the fop two/three political parfies should
each nominate one person and the rest of the political parties joinfly
nominate one person for direct appointments to the IERC. He stoted that
the Political Parties Liaison Committee [PPLC) established under Section 38
of the Political Porfies Act could play @ rele in nominating the
representatives of polifical parties to the Commission. The persons to be
appointed should be persons of integrity with well-known reputation.

73 Electoral Law Governance Institute for Africa (ELGIA) stated that in
designing electoral model, Kenya has experimented with various designs of
the electeral management bodies, finkered with the low, adjusied
regulations and changed personnel all with mixed forfunes. ELGIA stated
that reforming IEBC and developing an insfitutional Management Design
should toke an in-depth ossessment of the election manogement
framework. In particulor, the design should review the constitufional
provision - regarding the - establishment of the I|EBC; protection of
indepandencea; appointmen! of commissioners; securty of tenure and
procedure for removal; financiol and operafional independence:
establshment of secretariat and its relafionship with the Commission;
employees of the Commision and funding of the Commission.

clarity in the relations between the secretariat ond the commission in line
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with Sec 11A of IEBC Act. The Terms of Reference of commissioners and
senior management should be clear (modelled around the Ghana
Electoral Commission). ELGIA also proposed wse of IPPG model of
appeinting commisioners invelving o combinafion of expers and
norminees by political parfies.

95 Homa Bay Interface Community Health Desk were of the view that there
was a need to abolish the National Tallying Cenfre as that was where the
electoral problems happened. They proposed aestablishment of Poliing
stafion Tallying Cenires and embracing electoral colleges in voting.

94 The Trans Nzoia County Communities Councll delegation was of the view
that electoral justice could be achieved through lransparency and
accountability as stipulated in Article 86 of the Consfitution. They therefore
called for transparency and accountability in conducting elections.

97 ICT Association of Kenya was of the view that the cument process of
recruitment of cormmissioners was an inguisitive process as it was done by
persons appointed by enfities from across the country represented by the
Parliomentary Service Commission, the Inter-Religious Council, the Public
Senvice Commission and the Law Society of Kenya. Thus, as contexfualised
in the Constitufion, IEBC was property formulated. They therefore proposed
the selection panel model as a more favourable method for purposes of
geiting a professional Commission than IPPG.

98 The Councll of Governors supported the Panel model of recruitment of IEBC
Commissioners.

5% The Kenya National Commission on Human Rights (KNCHR) cbserved that
the Constitution provided firm bedrock for the establishment of an Blection
Management Systermn that would faciitate the exercise of political rights
under Arficle 38 of the Consfitution. The system comprised the laws, policies,
key and auxiiary institufions that were charged with the responsibility of
conducting elections. KNCHR informed the Committee that to safeguard
the polifical rights of Kenyans as provided for under Arficle 38 of the
Constitution, the Commission undertoock monitoring of the electoral process
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to ensure that human rights principles and standards were promoted and
protected during elections, focusing on scrutinising legislafive review fo
ensure that the righits of volers ond condidates were guoranteed
throughout the process. KNCHRE stoted that restructuring and reconstitution
of IEBC was crucial and an imperalive that should proceed with haste. The
Commission noted with concem the frequent amendments to the law on
the compaosition of the Selection Panel at every tum. It was their view that
that did not augur well_nnd contributed to feelings of suspicion and mistrust.
100 KNCHR proposed an inclusive and diverse selection panel of between 9-
12 people; minimal or no participation by political parties and enfrenching
intfo law that omendments to the compaosition of the panel do not take
effect if the panel was to be reconstituted within 12 months of the
amendment. KNCHR further averred that for inclusivity there was need fo
take into consideration PWD, gender, civil society, ocodemicians,
professional sociefies, private sector, religious groups, ethnic diversity and

youth.
Committee Observations

101 The Committee observed thot—

(a) Blectoral frameworks, including the cholce of electoral system and
the design of electoral administration determine both the cutcome
of the elections and the credibiity of electoral processes. It is
therafore crucial to have an electoral body that builds trust, enjoys
public confidence and is broadly acceptable by all political players.

(b} Various models of recruitment of IEBC Commissioners wers
proposed by stakeholders including selection panel; recruifment by
an independent firm; recruitment by pardiamentary poliical parties;
and a mixed method approoch comprising IPPG and selection
panel omong others. However, the maojonty of stokeholders
prefered the recruitment of Commissioners by a Selecfion Panel

with varous proposals on the cnrnpmilinﬁ of the panel,
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[c) The public proposed to hove a broaod base of stakeholders'
representation that enhances inclusivity and builds confidence in
the recruitment process.

(d) The process of recruiting the members of the Selection Panel should
promote the national values and principles of governance provided
for in Article 10 and volues and principles of the Public Service as
espoused in Arficle 232 of the Constitution.

(e) Blectoral processes are lorgely technology driven. As such, there
was need to include knowledge and experience in information,
communication and technology (ICT] as one of the recognized
qualifications for appointment as a member of the [EBC.

{f] There was need for proper succession management at the |EBC to
facilitate smooth transition as well os reduce interruptions in the
execution of the mandate of the Commission,

[g) Section & (1) of the Independent Electoral and Boundaries
Commission Acl, 2011 requires that the choirperson of the
Commission shall be a person who is qualfied to hold the office of
judge of the Supreme Court. The public deemed this requirement as
discriminatory based on the fact that the posifion of chairperson is
largely o management and leadership role.,

(h] The govemance sfructure of the IEBC has broaught about numerous
organisational and management challenges over time including
conflicts between the secretariat and the Commission and among
the Commissioners.

(i) The following are the Commissioners of the Independent Electoral
and Boundaries Commission (IEBC) who were in office during the
general elections of 2022 and who managed the soid elections: -

(i) Mr. Wafula Chebukati - Chairperson

(i} Ms. Jubona Cherera - Vice Chairperson
(iii} Prof. Abdi Guliye - Commissioner

liv] Mr. Boya Molu = Commissioner
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[v] Mr. Justus Myang'aya = Commissioner
(vi] Ms, Irene Masit - Commissionear
{wvii}) Mr. Francis Wanderi - Commissioner

(il It is @ matter of public notoriety that, arising from the differences over

the monagement of 2022 presidentfial elections resulls, the
Commissionears split into two camps. comprising of the Chairrman Mr,
Wafula Chebukat, Prof. Abdi Guliyve and Mr. Boya Molu In one
camp, and Ms. Juliona Cherera, Mr. Justus Nyang'aya, Ms. lrene

Masit and Mr, Francis Wanderi in the second camp.

(k} The Chairperson Mr. Chebukati and two other Commissioners Prof

Gullye and Mr. Molu left upon their respective terms of office coming
to an end, on 18th January 2023, The other Commissioners that is Ms,
Juliona Cherera, Mr. Justus Nyang'aya and Mr. Francis Wanderi
resigned on 5% December 2022, 3@ December 2022, and
December 2022 respectively. Ms. Irene Masit, on the other hand.
was removed from office on 27th February 2023 through a Tribunal
that was establshed pursuant to Ardicle 251(1) and (&) of the
Consfitution of Kenya. Ms. Irene Masit hod since aoppealed the
decision at the High Court, but the matter had not been determined
at the time of the drafting of this report,

(I) The MADCO invited the seven [EBC Commissioners fo appear and

give evidence before it on 28% Seplember. 2023. Whereas
Cﬁmmissiﬂnaﬁ Ms. Cherera, Mr. Nyang'aya, Ms. Masit and Mr.
Wander honoured the invitation by MADCO, Mr. Chebukati. Prof.
Gulive and Mr. Molu declined and went further, in their replying
letter, to question the jurisdiction of NADCO in the interrogation of
the issues that were placed belore it. As a result, the three forfeited
the opportunity o be heard.

(m) In their submission to NADCO, Ms. Cherera, Mr. Nyang'aya and Mr.

Wander-comploined-of -ameng-other-thingsexternal-pressure-that-
culminated in their ‘forced' resignation from the |[EBC. Similarly, Ms.
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Masit lamented about susigined intimidation to which she had been
subjected to over her stance on the presidential election results. As
a matier of foct, both Ms, Cherera and Ms. Masit tendered their
evidence virtually from on unknown locafion outside the country
and alleged thot they had been forced to flee the country since
their lives were in danger.

Committee Recommendations
102 The Committea recommends that—

{a) The First Schedule to the Independent Electoral and Boundaries
Commission Act, 2011 be amended to establish a Seleclion Panel
consisting of the following persons —

i) two persons nominofed by the Pariamentary Senvice
Commission, representing the Majority party or coalifion of
parties and minority party or cealition of parties;

i) three persons nominated by the Poliical Parties Licison
Committee of whom —

(1) one shall be from a party other than a parlicmentory party
of coalition of parties:

(2) one shall be from a pariamentary party or coaliion of
parties forming national govemment; and

(3] one shall be from o pariomentary party or coalifion of
parfies not forming national government.

(i} one person nominated by the Low Society of Kenya;

[iv) one person nominated by the Instituie of Certified Public
Accountants of Kenya: and

(v) two persons nominated by the Inter-refigious Council of Kenya.

(b) The Independent Electoral and Boundaories Commission Act, 2011
be amended to provide that the respective nominaling bodies shall
select the nominees for oppoiniment through o competifive and
transparent process ond ensure that no more than fwo-thirds of the
nominees are of the same gender.
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(c] The Independent Blectoral and Boundaries Commission Act, 2011
be omended to provide that in nominating, the persons fo the
Selection Panel, the respective nominafing bodies shall ensure that
no more than two-thirds of the nominees are of the same gender,

{d] The Independent Electoral and Boundaries Commission Act, 2011
be amended to provide that the Selection Panel shall within ninety
days of appointment finalize the recruitment ond forward the
names of nominees to the President, The tenure of the selection
panel may be extended by a resclution of Parlioment.

(e} Section & of the Independent Blectoral and Boundaries Commission
Act, 2011 be 'l:df'l‘-'IEI'IﬁE'{ﬂ to include experience in information and
communication technology ond occounfing os professional
qualifications for appointment as a member of the IEBC.

(f] The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that the secretary of the IEBC shall hold office
for a term of three years and may be eligible for re-appoiniment for
one further ferm of three years.

(g) The IEBC shall after every general election review ifs operations and
make the necessary changes required to makes its cperafions more
efficient, effective, transparent and accountable.

(h) The IEBC shall within three months of its reconstitution develop
internal  guidelines delineafing the odministrative and policy
responsibiliies of the Choirperson and Commissioners and
institutional guidelines on administrative and policy functions.

(iLArticie 138 olihe Consfitution.be.omended fo provide for fhe-role of
the commissioners of the Independent Blecioral and Boundaries
Commission to verify the count of the presidential election results
before declarafion of results by the Chairperson of the Independent
Electoral and Boundaries Commission. '

fii Amend The Sleclions' Ach 2T 1o provide for Ngessing dind
declarafion of results.
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(k] In order to foster national cohesion, reconciliation and hasten
healing over the 2022 presidentiol elections dispute,
notwithstanding the veracity of the various claims mode by Ms.
Cherera, Mr. Nyang'aya, Ms. Masit and Mr. Wanderi, their matter
should be refered to H.E. President William Rute and Rt Hon. Raila
Odinga for an amicable setflement, preferably out of Court.

Boundaries Delimitation
Background and Confext

103 The Independent Review Commission on the General Election of 2007
recommended that the basic principle for the delimitation of consfituencies
should be equadlity of the vote. The report further noted that critera such as
density of population, population frends, means of communication,
geographical features and community of interest should be retained, but
they should interfere minimally with the basic principle of equality of voting
strangth {IREC Report, 2009).

104 Article 88 [4) [c) of the Constitution mandates the IEBC fo conduct
delimitation of consfituencies and wards.

105 That the last boundaries delimitation was conducted 2012 resulting in
creatfion of 290 constituencies as contemploted under Article 82 (1] of the
Constitution. Further, Article 8% (2) provides for the intervals of conducting
boundaries delimitation which shall be between eight and twelve years
and that such review shall be completed at least twelve months before o
general elecfion of members of parioment. Based on this premise, it is
expected that the exercise should be completed by March 2024,

106 The Committee received o number of submissions on boundaries

delimitation as summarized below.
Summary of Submissions by the Public

107 The following proposals were submitted with respect to boundaries
delimitation —
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{a) the IEBC should undertake the boundaries delimitation exercise in
accordance with Arficla 89 of the Consfitution:

(b) creation of additional counties, constifuencies and wards;

() reduction of the number of counties and constituencies;

(d) remove the maondate of boundaries delimitation from IEBC and
provide for a framework established under an Act of Pardiament with
mulfi-stakeholder representation that is set up every 8 1o 10 years fo
do boundaries review. Others propeosed establishing an
Independant Commission on County Boundarias;

(&) amend Arficle 8% of the Consfitution fo provide for a more just
formula in delimitation of Constituencies and Wards;

(f) need for a stand-alone legislation on boundary delimitation to guide
the process.

(g) expedite enactment of the County Boundaries Bill, 2023;

(h) constituencies whose population fall below the population quota
be protected:;

(i} create an additional constituency in lsiole County;

(i} number of counties fo be maintained at 47 and consfituencies at
290. However, Wards should be increased for constituencies which
qudlify for additional wards based on increased population and
other factors to be considered in delimitation;

{k} there should be no creation of new constituencies before the next
comprehensive review of the Consfitufion;

(1) amend the Constitution fo infroduce the dicspora as the 480 County;

{mj.limif number of voters.in a constifuency to-no more than 50,000 and
not less than 20,000;

[n) creafion of new counfies based on tibal inclinations, specifically as
requested by the 3oboot Community Leaders from Bungoma,
shiould be avoided, since such action was dangerous fo national
unity;
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(0] A Thika County should be Created to be hived off porfly from
Kiambu County and partly from Murang'a County

(e) More counties should be created in crowded areas; and

lq) Public parficipation should be undertaken in splitfing Nakuru City
County,

108 The Central Organisation of Trade Unions, Kenya (COTU (K)) submitted that
the boundory delimitafion exercise should be suspended unfil electoral
reforms are conducted. Further, COTU avered thot in undertaking the
delimitation exercise, IEBC must seek o maintain the already existing
constituencies to avoid polifical upheavals in various parts of the country
that rmight feel robbed. :

107 The Independent Electoral and Boundaries Commission (IEBC) Secretariat
submitted that Aricles 88 (4] [c) ond B? of the Consfitution and Section 4 of
the IEBC Act, 2011 mandated the [EBC to conduct review of constituencies
and Wards' boundaries. Thus, by dint of Secfions 2, 4 [c], 36 and the Fifth
Schedule of the IEBC Act, 2011, the Commission resolved all issues and
completed the first review of electoral boundaries in 2012. There were 27
constifuencies that were protected in the first review.,

110 IEBC Secretariat further submitted that the delimitation exercise rebes on
the Constitution of Kenya 2010, the IEBC Act, 2011, the County Government
Act, 2012, the Urban Areas and Cities Act, 2011, the Survey Act, 1961 (Rev
2020) and Statistics Act, 2004, The Commission Secretariat submitted thot
they hod commenced the delimitafion exercise ond expected to
conclude by 5 March 2024,

111 The Commission Secretariat averred that they had experienced a number
of challenges in undertaking boundaries delimitation including poficy.
strategy and operational uncertainties arising from delayed recruitment of
chairperson and members of the Commission, and as such, it was unlikely
that the |EBC would complete the exercise on fime i.e., March 2024. Other
challenges they cited included gaps and ambiguities in the law (Section 34
vis-ca-vis the Fifth Schedule which was already spent): emerging variation in
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population ond areqs; conflicting memaoranda by various parties from same
region, budgetary gops. possibility of protracted liigation and risk of
acrmony and violence during public hearings.

112 IEBC 3ecrefarat proposed fast-racking the recruitment of [EBC
charperson and members of the Commission; review of the stalutory
fromework for delmitation - of boundaries by providing exhaustive
framework of the procedure for actual delimitation in the Fifth Schedule of
the IEBC Act as reviewed in the IEBC Amendment Bill. 2021; that the
Commission be given at least 18 months to complete the boundaries
delimitation exercise from the date of oppointment of the Chairperson and
members of the Commission and allocation of sufficient funds to complete
the process,

113 Kenya Women Parliamentarians Association (KEWOPA) cbserved that the
process of boundary delimitation was a function of the IEBC fo be
undertaken periodically as provided in Article 89 (3) of the Constitufion.
They further observed that the delimitafion of boundares had not been
camed out since promulgation of the Constitution and was therefore long
overdue,

114 The Inter-Religious Council of Kenya (IRC) cbzerved thot boundary
delimitation was an emolive and polifical issue that atfracted a lot of public
intferast. They observed that delimitafien called for full and meaningful
participation of all concemead communities including women and other
vulnerable groups as key stakeholders.

115 IRC recommended the removal of boundaries delimitation function from
the IEBC ond-assigning.it-to.o.new boundaries body. . The fjunciion.should be
located in a framework established by an Act of Parfiament with mulfi-
stakeholder representalion set up every B-10 years fo do boundary review
as is the case in the United States of American and South Africo. That will
enable |[EBC to deal with election matters and shield the important process

of boundary delimitation from electoral politics.
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114 The Polifical Parties Liaison Committee (PPLC) submitted that IEBC should
review boundaries and that PPLC be involved. They proposed that PPLC be
dllocated a minimum of two slots in each of IEBC's task forces and working
commitieas on the review of boundaries.

117 The Elections Observer Group (ELOG) stated that there was a need for
stand-alone legislation on the huunﬂuw delimitafion to guide the process.

118 The International Commission of Jurists (ICJ] proposed that Parioment
should establish a fromewerk as per Article 188 of the Consfitution so as to
address disputes related to county boundaries and fo provide a structured
process for resolution of disputes. They also recommended that Parioment
should address the representation of marginalised groups in line with Article
100 of the Constitution, through a legislation that actively promotes the
representafion of ethnic minorities and marginalised communifies in both
Parfiament and County Assemblies.

119 The Centre for Mulliparty Democracy Kenya (CMD-Kenya) submiited fhof
IEBC should be enabled to expedite implementation of Arficles 81 [d] and
89 (7) |b) of the Constitution to ensure adherence to fhe rule of low ond fair
representafion. Additionally, they proposed that the delimilation of
boundaries should start by protecting the 290 consfituencies and 47
counties in perpetuity. The focus should be placed on overpopulated
constituencies based on the population gueta through creation of new
consfituencies or addifional MPs.

120 Institute for Cerlified Public Accountants of Kenya (ICPAK) observed that
there was a need to establish a clear and fransparent process for boundary
delimitation and that |EBC should be facilitated ond allowed to undericke
this exercise well in time for smooth preparations of the 2027 elections on
the basis of new electoral Units.

121 ICPAK further proposed that IEBC should be guided by strict adherence to
the provisions of Article 89 of the Constitution and should ensure that no
region gefs more seats in parlioment than ofhers.
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122 Kenya National Chomber of Commerce and Industry (KNCCI)
recommended that for boundaries delimitation fo be objective, IEBC must
adhere to Arficle 188 (2] of the Consfitution,

123 Mkenya Daima submitted that boundaries delineation was a legal
requirement that needed fo be undertaken expeditiously. They proposed
that the appointment of Commissioners should be done urgently.

124 They also submitted that in undertaking the delineation, there was need to
remain cognizant of the economic pressures on the country. and thus the
exercise should not create a large fax burden on the citizens by creating
more elective posis. They were of the view that increasing elective posts
was not neceassarily equivalent to the voice of the citizens being heard but
will further increase the cost of living.

125 The Law Sociely of Kenya (L5K) submitted that there was an uigent need
to reconstitute the Commission to be able to undertoke boundaories
delimitation. They further noted that boundaries delimitation was ftied to the
question of the pdliical legitimacy of the selection process of the IEBC
commissionars. After reconstitution of the |EBC, it should begin the process
of delimitaticn pursuant fo the Constitutional requirements.

126 Maendeleo Ya Wanawake Organisation (MYWO) recommended that the
boundaries delimitation exercise should be camied out os per the
Consfitlution, toking other aspects such as population, ethnicity,
geographical size, common interests and history of marginalisation Into
consideration.

127 Gema Watho Associalion observed thal boundaries were crucial in fair
distribution of resources, According to_the Association, it was important to
ensure that the constituencies with high population get resources fair to the
people. They proposed that boundary reviews should consider the aspect
of cne man one shilling. To cushion the areas that have histordcally had
economic dispcm'ii&s. they suggested that the govemment should utilize the
equalisation fund to bridge the gap.
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128 GEMA WATHO Association also observed that Kenya was divided in three
broad ways nomely 47 counties (First Schedule). 290 consfituencies (Art 87)
and 1450 wards (by dint of Gazette Notice published under Arficle 87]. They
noted that however, from the administrative standpoint, Kenya was divided
into regions, sub-counties, divisions, locafions and sub-locations. These
administrative unifs were determined by the National Government and their
boundaries were not precise as the exercise fook place confinuously and
was not govemned by any nafional statute, rules or regulations. The
foregoing notwithstanding, such administrative units were crucial in the
delimitation of consfituencies and wards for the purpose of delimitation of
electoral areas, subdocations are used as the smallest units for camying out
the exercisa,

129 The Associafion informed the Committee that following the lost
delimitation exercise and the publicafion of the final report and the
MNatfional Assembly and County Assembly Wards Order, 2012, o number of
complaints were raised regarding the manner in which 80 constifuencies
and 1450 wards were created, their distibution, their narmes, boundaries
and areas of allocation. The matter was filed in Court,

130 In Repubiic v Independent Elecforal aond Boundaries Commission &
another Ex-Parte Councilor Eliot Udubwi Kihusa & 5 other [2012] eKLR, the
High Court made recommendations for implementation prior to the second
boundaries review process. They included that Parioment should develop
a legal framework for the creation and determinafion of sub-locations,
fallure to which it will open doors to gerymandering by those who have
influence to create sub-locations to suit their tostes. Further that the process
adopted to determine subJocotions must consider the obligation of IEBC
to progressively achieve population parity.

131 The High Court also recommended that Parioment must address the issue
of county boundaries, as in some instances there were conflicting or
inaccurate information as to the counties where certain sub-locations were
located.
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132 Gema Watho further observed that the absence of IEBC Commissioners was
a major challenge facing the delimitation exercise, as it is o function of the
Commission as stipuloted in Arficle B8 (4) [c) of the Constifution. The
Association recommended that Pardioment should fost-trock the
enactment of a low to govern creation and determination of sub-locations
and other administrative units in compliance with the High Court decision
ond address the issue of county boundarnes aond creation of new counties.
They further recommended that a clear legal framework to determine the
boundaries of cifies, municipalifies and any other major urban cities be
developed,

133 The fate of the 27 consfituencies that were secured through Section 27 (4)
of the Sixth Schedule was another matter which in the view of the
Association could pose a challenge to the National Dialogue Committee,

134 The Independent Policing Oversight Authority (IPOA) submitted thal
boundaries delimitation was associated with inter-communal conflicts and
security concems. They therefore called on the Committee to consider the
matter with the sensitivity it deserved.

135 The National Cohesion and Integration Commission (NCIC) informed the
Committee that from their work, they had noted that 33 out of the 47
counties had boundary disputes. They recommended that delimitation of
boundaries should be done by IEBC and in such a way that it would not
exacerbate the existing boundary disputes or deepen structural inegualities
or lead to violent conflicts among communities.

126 The NCIC alzo caolled for implementafion of the Truth Jusfice and
Reconciigtion Commission (TIRC) Report for national unity and cohesion in
the counfry.

137 On ethnic balkanisation, NCIC was of the view that the naming of counties
in Kenya was one of the foctors that contibuted to ethnic profiing and
conflicts as it created an impression that the county belonged to a certain

athnic group. They therefore proposed renaming some counfies to move

awoy from ethnic idenfifies, The NCI'E was also E:DFL-EE-I'I"IE-L'! that out of the
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790 constiluencies, approximately 70% were still divided within ethnic and
clan lines. They proposed that during delineation, they should be redrawn
5o @nsure inclusivity in all counties.

128 Professor Githu Muigal, Atfomey General Emerifus submitted that there
were already too many constituencies and counties that were created by
the Constitufion. He proposed thot the constituencies should be reduced
to about 100, and each of them be represented by two members, a man
and a woman elected through universal suffrage. This in his opinion would
also address the challenge of not more than tweo thirds gender principle.

139 The Council of Govemors noted 'rh.ui the process of review of boundanes
was due and should be finalized by March 2024, which was the 12-year
outer fimit required by Arficle 89 (2] of the Constitution. It was their
subrmission that the confinued delay in the reconstitution of the IEBC, the
body mandated under the Constitution to review the boundaries of the
electoral unifs, was unfortunate. The COG called upon the Committee,
leaders and poliical actors to give a chance to the Selection Panel fo
complete the exercise of selection of IEBC commissioners within the
stipulated fimelines to undertake this important exercise.

140 The COG further urged Parioment to fost-track the enactment of the
County Boundaries Bill to provide for the legal framework for review of the
County boundaries as provided for under Arficle 188 of the Consfilution.
They noted that the bill would address the confinued dispules befween
County Governments on boundaries and shared resources.

141 The Nalional Council of Churches of Kenya (NCCK) was of the view that
the extent of delimitation in accordance with Arficle 89 at consfituency
level entais change of boundares to bolance population guoia and
change of name. With respect to wards, they noted that it will entail
change of boundaries, creating new wards/ removing existing wards and
change of name. They therefore proposed that NADCO should not
consider any discussion that would result in any changes on number of
boundaries of counties, or the number of constituencles.
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142 NCCK recommended thot the MNafional Dialogue Committee should
facilitate selection of new IEBC commissioners in the sconesl manner
possible,

143 FCPA Edward Ouko, former Auditor General was of the view that
presidential power had been used through successive regimes to exclude
and rmarginalize people on the basis of ethne-graphic considerafions, He
was of the view that state resources and opporunifies hod been
dipropertionately directed to the favoured regions of successive Presidents
{in what he refered to as “rigged development”),

144 Hon. Amos Wako, Attormey General Emerifus informed the Committee that
during the 2010 Consfitufional review, the Attorney General provided the
list of districts which hod been recognised in law in the Provincial ond District
Boundaries Acl adopted in Pafioament in 1992 to guide delimitation of
counties. This was because there was no consensus by stakeholders on the
number of counties to be established. This led to the curent 47 counties as
specified in the Fist Schedule of the Consfitulion. It was his view that
NADCO has a very limited timeline to be able to consider the proposals for
creatfion/ reduction of counties. He proposed that if NADCO sees merit in
either adding or reducing counfies, it can recommend that the matter fo
be separately handled in depth by another body to look into It more
carefully.

145 The Coast Parliamentary Group (CPG) proposed that all the 290
constitvencies as cumently established under the COK should not be
interfered with, unless there is need o ud::f new constituencies justified by
populafion increase, They-alse proposed. that the exercise of boundaries
delimitafion be undertaken by IEBC devoid of political interference. in
recognition of communities' natural boundaries and relations.

146 Addifionally, CPG stated that Colonial Coaost region boundaries [Coast
Province) should not be changed and that o permanent setiiement on
encroachment from other counfies of Garisso, Makueni, Kitui and Kajiodo

be pursued.
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147 Electoral Law Governance Institute for Affica (ELGIA) submifted fo the
Committee that the second delimitation review exercise that the country
was expected to undertake in accerdance with Arficle 89 was expected
to have commenced after eight years in 2020 and concluded by March of
2024. Further, it was their submission that full implementation of Article 8%
implied that there would be no protected consfituencies during the second
review,

148 ELGIA proposed thot Pariament or the Judiciary should consider
increasing the timeframe for the second boundaries delimitation exercise
(18 months requested by IEBC). They also proposed that a legal framework
be developed on boundaries delimitation: guidelines on the application of
the eriteria, methodelogy ond procedure for boundaries delimitation:
effective public consultation on regulations for the conduct for the
delimitation: development and publication of detdiled administrative
procedures ond guidelines for the conduct of boundaries delimitation,
including civic education and public participation, resolufion of
complaints/ disputes and publication of the Boundaries Delimitation Repori
Final Order.

149 The Kenya Conference of Cathelic Bishops (KCCE) presented that the
delimitation of most districts, which were fransformed info counties during
Constitutional review in 2010 was conducted during the colonial regime
and were not based on populafion while the other districts created after
independence (ond were made counties] were created polifically. Thus,
the previous delimitation of constituencies and the wards was conducted
in o manner that did not take the factor of population seriously. This had
been the couse of disagreements between regions. KCCB therefore
proposed that Article & of the Consfilution be amended to comect the
disparity and provide for a formula for delimitation of counties as well as
Arficle 89 to provide for @ more just formula in the delimitation of
constituencies and woards.

Report of the Mational Diclogue Commitfee [Mapcs)- Novernber 2023 43



150 Trans Nzola County Communities Council delegation was of the view that
boundaries delimitation was outside the mandate of NADCO and was @
mandate of IEBC though the office was vacant. They colled on the
Committee to fast track the County Boundaries Bill, 2023 pending before
the S5enate.

151 The ICT Assoclation of Kenya was of the view that as per the Constitution,
the number of consfituencies was prescribed and could not be altered.
What could only be altered were boundaries aond nomes of the
constituencies. However, boundaries and number of wards could change,
The Association recommended that the number of constituencies should
not be altered, including retaining those that were perceived fo be below
population quota.

152 ML Kenya Jurists observed that boundaries were crucial in the distribution
of resources. However, there were several challenges facing the
delimitation of electoral areas including a morbund commission, yet
delimitafion was the mandate of the IEBC. determination of number of
consfituencies which would require amendment of Arficle 89 [1) of the
Constitution and determination as to whether the 2023 General Election
would be based on the existing 290 constituencies and 1450 wards whose
nameas and boundaries the Commission was enjoined by Article 89 (2] to
start reviewing by March 2024,

153 Further, they observed that olthough Kenya was divided in three broad
categories info counties. constituencies and wards, from an adminisirative
standpoint, the counfry was divided into regions, sub-counties. divisions,
locations-and sub-localions, -determined by the National Govarnment and
their boundaries wera not precise as their delimitation was not governed by
any statute, rules or regulations, They proposed that Purii_-::ment should fast-
track enactment of a low to govem the creation and determination of sub-
locations and other administrative units in complionce with the decision of
the High Court in Republic v Independent Electoral and Boundaries

Commission & another Ex-Parte Councilor Eliot Lidubwi Kihusa & 5 others
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[2012] eKLR. They alsc proposed that Pariament should address the ksue of
county boundaries, let alone the creafion of new counfigs. In determining
the boundaries of counties and cdministrative units, Pariament should
ensure that there was a clear legal fromework o determine the boundaries
of cities, municipalities and any other mgjor urban cenfres faking into
consideration Article 89 (5] of the Constitution and preventing the pefifical
oppression and disenfranchisement of urbon residents living in non-
cosmopolitan counties and constifuencies.

154 It was also their view thot the NADCO would have fo gropple with the fate
of the 27 constituencies that were secured by Section 27 (4) of the Sixth
schedule. The process of appeintment of commissioners. and whether ihey
should be appointed the same way as other independent Constitufional
Commissions should also be resolved quickly.

155 Kenya National Commission on Human Rights (KNCHR) noted that the
Constitufion attached importance to fair representation and provides that
the IEBC must work progressively towards ensuring the number of
inhabitants in each constituency was, as nearly as possible, the same. The
Commission observed that intermatfional standards on  boundary
delimitation called for o process that abided by the rule of law, consistency
with human rghts stendards and principles, ond effective cifizen
parficipation. KNCHR proposed that [EBC should adhere fo the legal
framework regulafing boundary delimitation including the fimes lines for
boundary delimitaticn: the framework for the public parficipation process;
and the resolution of disputes as provided for under Arficle 188 of the
Constitution. Further. that boundaries delimitation exercise should factor
issues regarding the represenfafion of marginalized groups and ensure
conformity with the principles of representation as envisaged under Article
100 by enacting legisiation that promaotes the representation of ethnic
minoriies and morginalized communities in Parioment and County
Assemblies.
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156 KNCHR stressed on the urgent need for boundaries review to redress cross-
border disputes/ conflicts over markets and resources by adopting a
Human Rights Based Approach fo the exercise,

Creation of Mew Counfies, Consfituencies and Wards

157 The Sabaot Community submitted thaot the cument countfies and their
boundaries were the diskicts that existed up to 1992 having been
established by the colonialists hence forming o foundafion of historical
injustices suffered by the Sabaot Community that lives in parls of Bungoma
and Trans-Nzoiao counties, Others had also setfled in Uganda.

158 In 1993, the govemment made Mt Elgon constituency a district to give the
community some level of autenomy. This fogether with others brought the
number of disticts to 74 at the fime of the promulgation of the new
conslitulion in 2010. However, the present Constitution promulgated in 2010,
established 47 counties. Mt. Elgon was not one of the counties established;
hence reversing the administralive gains that some communities such as
the Sabaots had gained with the 74 districts,

152 Presently, approximately 400,000 Sabaot people lived within the slopes of
M. Elgon and were concenfrated mainky, but not sclely, in Mt. Elgon. Saboti
and Endebess Constituencies. The remainder of the Sabaot were scattered
in West Pokot Counties, Uasin Gishu County, ond Maasai Land while others
could be fraced to Uganda, Sudan, Ethicpia and Tanzania where they
were dispersed by the coloniclists fo those aregs as documented in the
Carter Land Commission of 1932 ond Kenvon census population
documents of 2007 and 2019).

160 The Community noted that Arficle 174 of the Constitution Expms-shr gm-'é
privilege of self-govemance to the people and enhanced participation of
the people in governance. It equally recognized the right of communities
fo manage their own affairs in order to further their development. Further, it
sought fo protect and promote interest and rights of the minority and
marginalized communities. It wos ogoinst the oforementioned
Constitutional underminning that the Sabool Community proposed an
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amendment of the Constitution fo increase the number of Counties and
curve one for the Saboot in Mt Elgen.

141 They further stoted that Article 188 of the Consfitution provides for
parameters of alteration of County boundaries. Those parameters were not
applied in establishing the curent County Boundaries and therefore they
proposed a review of the current County Boundaries to conform to Arficle
188 of the Constitution.

142 They observed thet the Sabaot Community had met dll the obove
Consfitutional requirements. They further submitted that the proposed
county would amalgamate the curent Mt. Elgon, Saboti and Endebess
Constituencies. Altematfively, Mt. Eigon constifuency could be retained os
an independent county.

143 They also proposed that in the event it was not possible to create another
county, then the Committee could consider recommending alterafion of
Bungoma and Trans Mzoia County Boundores to hove Mt Elgon
Consfituency moved from Bungoma County to Trans Mzoia County for
governance reasons. It was their view that that option would not require o
Consfitufional amendment as it required only boundary alferafion as
envisaged in Arficle 188 of the Constitution.

144 They further proposed that in the event of a referendum to alfer
boundaries, it should be done only by electorate of the specific area of the
oroposed change as this would ensure that matters affecting minorities and
marginalized ::_ummuniﬁes were not subjected to mojoritarian decisions.

165 On delineation of consfituencies, the Sabaot Community was of the view
that Mt Elgon Constituency hod remained to be omong very few
constituencies in Kenya that hod never been sub-divided since
independence, despite their sze and populalion. The Constituency
coverad three sub-counties. They therefore proposed fhat the constituency
be sub-divided into two [Mt Elgen East and Mt Elgon West), and addifional
Wards be created.
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144 On delineation of wards in Mt. Elgon Constifuency, they stated that, the
following wards exsted in the constituency: Cheptais, Chesikaki,
Kopkateny, Chepyuk, Elgon and Kaptama wards. They proposed thot to
address the recommendation by the Pariomentary Report of the proposed
Boundaries and Constiluencies and wards by the IEBC (2012, eight wards
be established in M. Elgon and named as follows: Chepkube, Sasur, Emmia,
Chengeyweo, Nomonio, Chemoge, Kaboywo and Chepkitale Wards. In
Trans-Mzoia, the following eight wards be established; Chepchoina,
kaptegaao, Kisawai, Kinyoro, Kiboroa, Sabeli, Grosslands and Matisi Wards.

167 Additionally, they proposed the delineation of Lwandanyi Ward into three
wards. The rationale for this was that the Ward was the largest in Bungoma
County with a population of about 27, 000 people. Due fo its vasiness,
residents were not adequately receiving services such as bursaries, farm
inputs and other social amenifies. Residents of Malakisi and Lwandanyi
locafions had to travel long distances to access the ward office. They
proposed sub-division of the Ward for proper distribution of the populafion
and hence services delivery.

148 Trans Nzoia County Communities® Council of Elders opposed creation of
Mt. Elgon County proposed by the Sabaot Community stafing that the
creation of the county went against the Moboangao Accord that sought to
promote peace, unity, cohesion and equity in the larger westem region. It
was their view that establishing the county would make the other
communifies living in Trons Nzoio and Bungoma feel endongered and
would affect national cohesion and threaten to ignite ethnic clashes. It was
also their submission thaf claims of margingiisaofion of fhe _Sobaoot
Community were not justified as they occcupled various positions in the
counties. -

14% Trans Mzoka Counfy Communities’ Council of Blders however prayed for
creation of three (3) additional constitvencies from sub-division of
Cherangany, Kiminini and S-ul_;mli cnnsﬁiu_gr]c:'!gf._}thﬁ also proposed

addifional wards to realize the essence of devolution.
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170 Wajir South leaders and elders presented o memorandum fo the

Committee on creation of a County. They made a proposal o omend the
First Sehedule of the Constitufion to infroduce Wajir South Counfy, which
would be carved out of the larger Waijir County. The Wajir Leaders and
Elders infarmed the Committee that Waijir South had a fotal land mass of
21,595 square Kilometers which franslated to 38.69% of the total Wajr
County land mass. Further, they stated that waijir South was the second
largest consfituency in the cﬂuntw., with a population of 290,948 according
to the 2019 census, constituting about 39.77% of the population of Waijir
County. The Constituency had seven wards out of the total 30 wards in Waijir
County.

171 In their justification, they cited that the pecople of Wajir South have suffered

inequality. under-representafion and aftendant BCONOMIC conseguences
thereby falling short of the aspirations of devolution. Further they averred
that as constituted, the expansive nature of Wajir County had posed great
challenges in bringing decision making to the grossroots and ensunng
adequate representation of all communifies living in Wajir County. They also
stated that the curent leadership of Wajir County had marginolized fhe
residents of Waijir South in terms of employment, allocation of revenue aond
services provision. They disclosed that out of the total workforce of Wajir
County Government of about 4750 employees, only 197 [4.19%) were from
Waijir South region. Further, that in ferms of equitable share of revenue, from '
the period 2013/2014 to 2021/2022, Wajir County had received about
K$hs.90.474 billion. Oul of this amount, Wajir South had received about
5.33%, of the sum total of the annual development allocations.

172 In terms of viability of the proposed Wajr South County, they stated that

the region boasts of largest livestock markefs and source Qcross the
northemn region (including Somalia) that has remained stable over fime.
They stated that the constituency bordered with Somalia which presented
an opportunity for cross border frade. They also stated thaf the region had
large fracts of arable land that had the potenticl for national breadbasket
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since the area had considerable amount of ferile soil, plenty of
underground water and seasonal rvers and Loran Swamp which drew
water from (Ewaso Nyire) which was largely underutilized.

173 Their prayer to the Committee therefore was creafion of Wajir South
County and that Wajir South Constituency be defimitated to create two
additional constituencies (to make o tolal of three). They also prayed for
eight (8) additional wards [to moke o total of 15), noting that before
devolution, Wajir South had a totol of fourteen (14) wards.

174 Senator Enoch Kiic Wambwua, MP Senator, Kitui County and Senate Deputy
Minority Leader submitted a proposal fo the Committee for creation of
Mwingi County to be hived off from the cumeni Kilvi County. In his
justification, he exploined that crecfion of Mwingi County would bring
resources and services closer to the people by splitting the expansive Kitui
County into fwo counties and would ensure effective administration and
management of the affairs of the vast county. It was also his view that the
people of the greater Mwingi region lost out on county status in 2010 on a
technicality as Mwingi District was not gozefted immediately after its
creation.

175 He further submitted that as curently constituted, Mwingi region had three
constituencies that is Mwingi Central, Mwingi North and Mwingi West with a
cumulative population of 435,325 people according to the 2019 national
census report spread in fifteen (15) wards.

176 Sen. Wambua further submitted that the proposals fo establish M. Elgon
County, Mwingi County and Waijir South Counfy were backed up by o
Porliamentary- Caucus-of 27 members-of Poriament.

177 National Parliomentary Caucus for additional counties (27 MPs) submitied
that during the drafting of the 2010 Constitution, the curent delineation of
counties adopted districts delineated in 1992 as the 47 proposed counties
as those wera tha lowfully recognized administrative units under the District
and Provinces Act as a compromised position following contenfions by

various factions on the optimum number of counfies. Further, that despite
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the initial intent of devolution fo counteract marginalisafion, varnous forms
of exclusion persisted, Economic marginalisation was evident as smaller
populafions within counties faced resiicled occess to resources and
opportunities, leading fo poverty and inadequate services. Social
marginalisation stemmed from exclusion from community activities and
networks, contribuling fo discrimination and isolation. Moreover. paolifical
marginalisation was experienced by groups with limited representation,
leading to unequal access fo polifical processes and decision-making.

178 The Members of Parlicment were of the view that the boundaories that
existed, which provisionally adopted districts as counties, had inadvertently
led to economic, sociol, and poliical marginalisation. As Kenya was
composed of diverse nations and communifies, lumping groups with
different idenfities into the same administrative units had perpetuated
unequal resource allocation and representation.

179 The members therefore proposed delineation of ten additional counties fo
address the histerical marginalisation and for realisation of objects of
devolution as per Article 174. The proposed counties included: Kuria, Teso,
Mount Elgon, East Pokot, Mwingi. Gucha, Suba, ljara, Nakuru West and Walr
South,

180 The Turkana Professionals Assoclation (TPA) also presenfed o
memorandum to the Committee on boundaries delimitation. The stated
that Turkunctuunty had six [4) Constiluencies with 30 wards, The county
covered 77,000 sguare km representing 13% of Kenya's landmaoss. As g
region, the county was delineated into 15 temitorial sections {geographical
areqs) and 27 grozing areqs,

181 The Turkana teritorial sections were divided inte three major grazing units
namely:

{@) Turkana North from Todenyang, Kibish, Lokitaung, Lokichogio, up o
Kakuma
(b) Turkana Central covering Loima, Lodwar, up to kalckol:
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() Turkana Scuth covering Lokichar, Kainuk, Lokord, Loriu, Parkati up to
Koopedo.

182 Those teritorial sections and grazing areas were. managed through an
elaborate clon-based governance structure as referenced in The Republic
of Kenya: Turkana District Range Management Handbook. Val, i ¢, 1994,

183 It was their proposal that those three exrj-unsive tarritorial sections and
grazing units informed the rafionale for Turkana County to be delimited into
three (3] counfies, twelve [12) conslituencies ond sixty (60] County
Assembly Wards (CAWSs), That would accelerate social-economic, polifical
and cultural growth and enhance sustaincble development of the Turkana
pecple,

184 TPA olso stated that the massive landmass posed both logistical and
adminisirative constraints for quick delfivery of services fo the residents. In
addition, they stated that Turkkana County has three intemational borders
that require closer administrative  units for effecfive ond fimely
management of cross-border resource-based conflict.

185 In terms of viability, TPA stated that Turkana County was endowed with a
wealth of nafural resources that when well tapped could support not only
the new proposed electoral and administrative units, but the current and
the future Kenyan economy beside having the capocity to become o
regional economic and commercial hub for Uganda, South Sudan ond
Ethiopia. The said resources included ivestock seclor, oil and gas. ground
water resourcas, geothemmal, solar and wind energy, mineral resources ond
labour.

1846 TPA therefore proposed the creafion of Turkana MNorth, Turkana Central
and Turkana South Counfies. They also proposed six (4] additional
consfituencies and 30 more County Assembly Wards.

187 In addition to the delmitation of the county, they recommended review
of Turkana County administrative boundaries ond Gazettement of official

ploce nomes in the maps to curb duplication of ploce nomes and lond

ancroachment. They also proposed that the electoral boundary units in

Report of e Mational Dislogue Commitles [Mapco]- November 3023 52



L A U SRR A 8 8 g 8 8 e e £ = s e 5 —

Turkana County be aligned with administrative boundary unifs. Forinstance,
some parts of Nakalole Ward were administratively in Turkana West Sub-
County while it fell under Turkana North Constituency and some ports of
Turkwel ward in Loima report adminisirafively fo Turkana Central
Constituency.

188 The lichamus Cemmunity from Baringo County submitted fo fhe

Committee their quest for adequate representation in Padiament and in
government. They stated that they were o community with a pepulation of
about 33, 000 and occupied two (2) waords in Baringo county namely
lchamus and Mukutani Wards. The community had only  two
representatives [MCAs) representing the Community at the county level.
They did not have representatives in Padioment. '

189 They called on the Committee to consider Arficles 100 and 89 in making

proposals for creation of a Constituency for the lichamus Community.
Arficle 100 provides for the promotion of representation of marginalised
groups. Arficle 89 on the other hand recognizes the need for equitable
reprasentation and stipulates the criteria for consfifuency delimitation. It
was thelr submission that the llchamus Community met the criteria and
should be gronted a constituency fo ensure that their voice was heard, and
their needs addressed.

190 Further, they informed the Committee of orders of the Court in

Miscellanecus Application No. 305 of 2004 where the Court directed the
then Blectoral Commission of Kenya (ECK) or any other incoming body fo
create by an act or any other review being undertaken a constituency for
the lichomus Community.

191 The Coast Parliomentary Group proposed creafion of the following

addifional constituencies in the Coast regions: three (3] constituencies in
Mombasa County: three (3) comsfituencies in Kilifi County: two (2]
constituencies in Kwale County and one (1) addifional constituency in
Lamu County due to its uniquenass,

Repart af the Mational Diologue Commities [Mapco)- Novernber 2003 3



192 The Kiambu County Leaders Forum proposed that due to the population
of Kiambu County which stood of 2,417,735 os per the 2019 KPHS, the -
county should be sub-divided into three counties as follows::

(a) Thika County - comprising of Thika, Juja. and Rulnu sub-counties. All
these were highly urbonized constifuencies with a total population
of Thika East 38,766, Thika West 245,820, Jujao 300,948 and Ruiru
7NN

{b} Kiombu Easl County- comprising of existing Kiambaao with a
population of 234, 400, Kioambu 145 903, Githungur 185,232,
Gatundu South 122,103 and Gaiundu North 109,870 sub-counties. It
consisted of rural, urban and per-urban areas,

(c) Kiombu West County- comprising of the existing Kikuyu with a
population of 187,122, Kabete 199,653, Lmuru 159,214 and Lan
135,303 sub counfies. It consisted of rural, urban and peri-urban
areas.

193 The Kiombu County Leaders Forum further stated that an analysis of the
2019 census based on the population of 475 million divided among 47
counties, indicated that the average number of people per county was
1.010,638. A number of counties had a populatfion of above one milion,
whereas a number were below. They therefore proposed that no new
county should be established in a county whose populafion was below the
average per county and that the first priority in creation of new counties
should be gven fo the eleven counfies whose populations were above
double the population average per county.

194 The Kiambu Cwnf',.-' Leaders Forum further prni:msad creation of seven (7) !
new constituencies in Kiambu os follows: Thika Counfy three (3] new
consfituencies; Kiambu East County two [2) new consfituencies: and
Kiambu West County two (2] new consfituencies. It was their submission that
the creation of the proposed seven (7] constituencies in Kiambu County
would help to oddress the economic njustice that s people iad soffered —
since the promulgation of the 2010 Ceonstitution,
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195 ML. Kenya Jurists also supported the creation of three counfies in Kiambu
County (Thika County, Kiombu West and Kiambu East) as presented by the
Kiombu County Leaders Forum. Further, they proposed sub-division of
Murang'a County into fwo counties as follows:

[a) Maragwa County- comprising of the existing Gatanga with a
populafion of 187,989, Kandara 175098 and Marogwa sub-
counties.

{b) Murang'a County - comprising of Kangema with a population of
80,477, Mothioya $2,814, Kigume 134,921 and Kiharu 88,193 sub-

counties.

196 MY, Kenya Jurists also proposed that Embu County be sub-divided info
Embu and Mbeere Counties by curving Mbeere County as follows: from
Embu County

{a) Embu  county comprising of Manyatta and Runyenjes
conslituencies.
{b) Mbeere County consisting of the Mbeere North and Mbeere south

consfituencies.

197 mt. Kenya jurists proposed a new county to be known as Kieni County be
established consisting of Kienl Eost and Kieni West sub-counfies of Nyeri
County and Laikipia East Constituency of Loikipia County. Further that o
new county to be known as Embaokosi County comprising of the following
consfituencies should be curved out of the existing Nairobi and Machakes
Counties.

(a) Embakasi East, Embakasi Morth, Embakasi South, Embakasi West,
Embakasi Central with a population of 988,808 and Kasarani sub-
county with a population of 780,656 of Nairobl County

(b) Athi River with a population of 322, 499 and Matungulu 161,557 sub
counties of Machakos county
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198 As a result of the creafion of Embakasi City County as set out above, Mt
Kenya Jurists submitted that the boundaries of Nairobi City County should
be oltered os follows: fo comprise the following constifuencies:

(o) Westlands, Dagorefti North, Dagoretti South, Langata, Kibra,
Roysambu, Ruorako. Makadara, Kamukunji. Starehe and Mathare
(b} Kajiodo Morth Constituency of Kajiodo County

199 Mt. Kenya jurists also proposed that Nakure County be split info two
counties to create a new county to be known as Melo County 1o be curved
out of Nakuru County comprising of the exdsting Molo, Njoro, Rongai, Kuresoi
North and Kuresoi South Constituencies. Subsequently, Nakuru County shall
comprise Maivasha, Gilgil, Bahati, Subukia, Nakuru Town East and Makuru
Town West. It wos their considered view that the proposal to split Nakuru
town among two counfies was impractical and would disrupt the natural
growth and best interests of the residents of Nakuru City.

200 The Homa Bay Interface Community Health Desk was of the view that Suba
Community and Homa Bay Constituency had met population quota. They
therefore proposed creation of Suba County and sub-division of Homa Bay
Constituency into Homa Bay and Kanyanda Constituencies. |

Committee Observalions
201 The Committee aobserved that—

(a] Article 88 of the Constitulion mandates the IEBC to undertake
delimitation of boundaries of constituencies and wards. Further.
Arficle 188 places the responsibiity of olteration of boundaries of
counfies on Parliament. ' o ' :

(b) The Fifth Schedule to the Independent Blectoral and Boundaries
Commission Act, 2011 provides for the procedure for the first review
of boundaries which was completed in 2012. In this regard there is
need fo amend the Independent Electoral and Boundaries

= Commission—Act, 2011 to provide for procedore for subsequent

delimitation of boundanes.
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{c) The County Boundaries Bil, 2023 was under consideraticn in
Pariament. The Bil seeks to provide for county boundaories,
mechanism for resolution of county boundary disputes. Enaciment
of the Bill wil give effect to Article 188 of the Consfifution by
providing for the procedure for aiteration of county boundaries and
provide for the establishment of an independent county boundaries
COMMIBSIon.

(c) There were proposals for creation of the following counties: Wajir
south, Sabaot, Mwingi, Kurio, Teso, Mount Elgon, East Pokot, Gucha.
Suba, ljara, Nakuru West, Turkana Nerth, Turkana Central and
Turkana South, Thika, Kiombu East, Kiambu West, Maragwa,
Mbeere, Kieni. Molo, Subao and Embakasi City counties.

(e) Most of the appeals for creation of new counfies were based on
¢claims of marginalisation and discrimination of minority communities
in some counties in terms of development, resource allocation.
services delivery. employment opportunifies and county leadership
amaong other reqsons.

(f} Establishment of counties along ethnic groupings poses a risk of
athnic balkarisation and further polarisation of fhe country. Further,
Arficle 188 of the Consfitution stipulates the criteria for alteration of
county boundaries.

(g) Arficle 82 of the Constitution provides that the IEBC shall review the
names and boundaries of consfituencies af intervals of not less than
eight years and not more than twelve years. Considering that the
last boundaries delimitation exercise was done in 2012, the
Commission is expected to complete the next delimitation by March
2024, There was therefore a need to fast frack establishment of the
IEEC.

(h) Article & (1) of the Censtitution provides that the temitory of Kerya is
divided into counties specified in the Fist Schedule fo the
Constitution. The creaticn of additional counfies affects the temitory
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of Kenya which is a matter faling under Article 255 which calls for a
referendum.

Committee Recommendations
202 The Commities recommends thotf—

(a) Article B? of the Consfitution be amended to provide that where for
any reason the review of the nomes and boundaries of
consfituencies by the Independent Electoral ond Boundaries
Commission is not completed within the fime stipulated under Arficle
87(2) or where there are justificble reasons for the extension of the
period for review, Pardiament may extend the perod provided for
under Article 8%(2) of the Constitufion by a resolution i:::::ssed by the
Mational Assembly, with the support of a majority of all the Members
of the Assembly: and the Senate, with the support of a mojority of
all the county delegations.

(&) The procedure for delimitation of the boundaries be provided forin
fhe Independent Bectoral ond Boundaries Commission Act, 2011,

(c] Padioment shall within six months of the adoption of this report enact
the County Boundaries Bill, 2023 to provide a legisiative framework
for review of the County boundaries as provided for under Article
188 of ihe Consfitution,

(d] The |EBC to undertake boundaries delimitation of constituencies
and wards as provided for under Article 89 of the Consfitufion.

(&) The National Cohesion and Infegrafion Commission investigates the
claims of perceived marginalisation and discrimination by Sabaot
Community living in Bungoma and Trans Nzoia Counties; residents of
Wajir South Constituency, Tiaty Constituency and Teso, Kurio ond
suba Communities, with the objective of ascertaining the claims
and extent of the morginalisation and discrimination aond maoke
proposals for promoting inclusivity and peaceful coexistence

amongst different communities.
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Audit of the 2022 Presidential Election
Background and Context

203 The couniry held its General Election on ¥ August 2022. The resulis of the
Presidentiol elections were publicly announced on 15™ August 2023
However, prior fo the announcements, there was a disagreement among
the Commissioners over tallying and verification of the Presidential Election
Results. The difference led four Commissioners to disassociate themselves
from the results announced by the Chairman and fwo ofher Commissioners.

204 A number of petifions were filed in the Supreme Court of Kenya in
aceordance with Arficle 140 of the Constitution following the declarafion
of results. The Supreme Court upheld the results of the Presidential Elections.

205 The Committee received a number of submissions on audit of presidential
election as summarized below:

summary of Submissions by the Public
206 The proposals on the audit of the elections include—

(a) Establishment of an independent and mulfi-stakeholder taskforce
to audit the electoral process to identify cll loopholes and
weoknesseas,

[b) The servers should be opened, and a forensic oudit done to ensure
transparency and accountability,

lc) Consider a judicial commission similar to Kriegler Commission o
camy out the audit,

(d) Audit of the elections as per the items that the Supreme Court
flogged out.

(@) Audit to focus on legal, policy, data management. administrative
frameworks, and assessment of security amongements for both
personnel and leadership of IEBC. Other issues proposed for audit
include software and final cerfification among other things.

(f) Implement the recommendatfions of the Kriegler report.
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(g) The IEBC be compelled fhwough legislafion fo hand over all electoral
materials for audit, Similarly, another stokeholder proposed that
through legisiation, cuditing election material and infrastructure
should be o mandatory requirement.

{h) Petition for presidential candidate should be extended to 3 months
and swearing-in held earfiest in November, to give room to exhaust
any doubfts.

(i) The loser in an election can do their own internal audit of the
elections.

(i} Servers be opened by external experts appointed by both groups
before the wrangling parties or their frusted agents.

207 The Cenfral Organisation of Trade Unions (COTU (K)) submitted that focus
should be on electoral reforms rather than seeking an audit of the 2022
elections.

208 The Independent Electoral and Boundarles and Commission (IEBC)
Secretariat submitfed that Aricles 101,134 and 180 of the Consfitufion
prescribed that the elections of Members of Pardiament, President, County
Govermnor and Members of County Assemblies shall be held on the Second
Tuesday of August in every filtth vear in a single general election. Thus, the
Commission conducted six elections through the same process on the same
day and using the some officials, transioting to 1,882 elected persons,
Further, that disputes arsing from election of the six elective posifions were
subjected to due judicial processes. The outcome of the judicial process for
the presidential election was supposed to be binding and final to the
Commission and fhe pefifioners. ' —

207 The |EBC secretariat was of the view that the suggested audit of the
Presidential Elections inevitably delved into the entire framework of ’r-hE.-
dispute reselution arising from the presidential election. They further stated
that according to Regulation 11 of the Bections (Technology) Regulations

— 2017 an-audit of-the-enfire election's -fechnelogy-was-corducted-by-a-  —
reputable independent technology security firm in complionce with the
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law. Addifionally, an audit of the Voter Register was alse camied out by on
independent firm pursuant to Section 8A of the Elections Act, 2011. They
further stated that all results from the polling sfatfions were openly counted,
collated, verified and promptly announced by the presiding/ refuming
officers at various levels in the presence of media, observers, political parties
ond candidates’ agents.

210 The IEBC Secretariat stated that therough verffication of the presidential

election was done at the Bomas of Kenya Tallying Centre for six (&) days
with chief agenis in the presence of medio and observers, and in
accordance with the result management framework shared with
presidential candidates, IEBC detailed that the Results Transmission System
successfully ransmitted a total of 46,201 presidential results forms from the
poling stations franslating to a 99.94% attainment rate.

211 The Secreforiat aclso stated that 14,239,842 voters were idenfified

electronically for the 2022 General Elections, which translated to obout
99 95% of voters who tumned out to vote. The Commission also provided o
public portal for access of the presidential results, which was accessed over
380 million fimes. The Supreme Couwrt also in their determingtion of the
presidential election pefition carried out ICT scrutiny and inspecfion, tallying
and recount of sampled presidential election results. The Supreme Court
retumed a verdict that the election was conducted in accordance with
the principles set out in the Constitution and election lows and that the
Commission attained the Consfifutional threshold set out in Article 138 (4] of
the Constitution.

212 The Secrefariat submitted that the Commission complied with all the

relevant laws in the conduct of the 2022 General Blection.

213 IEBC Secretariat observed the following limitations on oudit of 2022

presidential elections: the process of scrutiny of election technology had
not been fully defined in law; absence of a legal framework for handling
presidential election disputes after determination by the Supreme Court of
Kenya:; absence of Commissioners to camry out audit of the presidential
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election in the event the oudit wos required ond high likelhood of
polarisation and division in the counfry.

214 |IEBC secretariat therefore recommended development of a legislative
framework to guide the process of scrufiny of presidential election results
before the decision of the Supreme Court and that recruitment of
chairperson and members of the Cormmission be expedited.

215 The Sabaot Community submitted that the Elections Software including
voler registration databases and vote fransmission systems required audit.
However, they observed that there was no mechanism fo oudit presidential
resulls transmission software. They clso noted that despite claims of
unauthorzed access to elecfion systarns, there ware no mechanisms for
ascertaining such claims.

216 Further, they stated that there were no clear mechanisms of conducting
post-election audits. As such, it was not clear if it should entall manual
recount of a random sample of ballots to verfy the accuracy of the
reported resulls, and giving public report or if it could fake any other form.

217 Kenya Women Parliamentary Assoclation (KEWOPA) on their part called
for enhancing fransparency and faimess of representatfion fo give eifect fo
the principles set out in Arficles 81 (d) and 8% (7) (b) o promote electoral
competition based on ideclogies and values and to ensure that every vote
cast-by citizens counts.

218 The Inter-Religious Council of Kenya proposed the establishment of an
Independent and multi-sectoral task force to-oudit the electoral process to
identify all the loopholes aond weaknesses of the electoral process and
elections-in Kenya. The goals-of the-audit-should include proposals for:
cufting the costs of conducting elections significantly; the role of election
technology (in line with the Supreme Court Recommendation); regulating
comuplion and compaign spending: moking the operatfions of the
Commission more ransparent and independent; and enswing that all
electoral processes are fransparent and predictable.
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219 The Political Parties Lialson Committee (PPLC) submitted that audit of the
2022 presidential elections should be done with a view of establishing and
addressing any gaps experienced during the 2022 elecforal cycle.

220 The Elections Observers Group (ELOG) was of the view that Kenyans
needed to diglogue, review, rationalize aond re-evoluate the electoral
systern and infrastructure, including the Elections Management Board
model in Kenya with a view fo identifying a systemn and infrastructure that
best suited the poliical dynamics and nuences in Kenya. Further ELOG
submitted that there was need fo address the cost of elections by adopting
simple and appropriate electoral technology and eliminate administrative
ond legal hurdles that occasion last-minute procurement of strategic
election-related materials.

221 Additionally. ELOG proposed that IEBC could consider simplifying and
restructuring Form 344 and include a column that accounted for stray
ballots. In addifion, it could consider having only one secfion for total valid
votes,

222 On election monitoring, ELOG proposed that IEBC grants observers occess
to back-room server operations on the processing of results forms,

223 ICPAK submitted that pre-, during and post-election audit of systems,
finances, process and outcomes should be conducted not only for the 2022
election but also for future presidential elections. They further proposed that
audit should be undertaken in o mulfi-disciplinary approach by reputable
firms in the different sectors including voting systemn, forensic and financial
audits among others.

224 ICPAK proposed amendment fo Article 84 [d) of the Consfifution by
inserting the words “ond conducting a posi-election audit of systems.
finances, process ond oufcomes” after the words "election materials”.

7725 The Kenya National Chamber of Commerce and Industry submitted fhat
they stood with the ruling of the Supreme Court of Kenya on ihe lost
presidential election pefiion and the matter stood closed. However, they
proposed that to forestall disputes over election results in future, there
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should be a mechanism fo conduct an audit of the election system/servers
50 as to allow all parties to interact with the servers. Further, that there should
be a system to allow electoral audit, maybe within six months of the
election.

226 Mkenya Daima was of the view that oudits of elections could not be aimed
af re-assessing results but should be focused on process improvement. They
proposed that there should be audit of all elections on a perdodic basis to
assess araas of improvement, and cost and efficiency savings.

227 The Media Council of Kenya submitted on the crucial rele of the mediain
electoral justice and related matters. They informed the Committee that in
the paost elections, the media encountered significant challenges
accessing information in the various stages of the elecloral cycle. Thus, fo
address this issue ond promote fransparency, they recommended the
establishment of media centres dedicated to managing dissemination of
information during elections. The proposed centre would assist in access to
credible and fimely information on electoral issues thus preventing
misinformation/disinformation.

228 The Council of Kenya urged the committee to support the inclusion of
mandatory debates, development of guidelines and ensuring equitable
access to all candidates. The media should also be involved in this exercise
in monitorng. reparing and coordination of the debales to ensure faimess.
transparency and adherence to ethical standards.

229 The Low Society of Kenya (LSK) called on the Committee to consider
proposing enactment of a legal framework for auditing an entire election
that would-enfrench-techrelegy info elections and establish a proper audit
framework so that as the elections go on. there is enough testing of integrity.
audit trails and all the necessary legal infrastructures. Further, the legislative
framework should reguire that immediately after an election, there is legal
obligation on the part of the IEBC to conduct an audit.

__23015K averred that there should be o robust electoral mechanism that

ensures ongoing audit of the processes and confinuous audit of the

Repar ol the Notional Dialogue Committes [Mapco)- Novernber 2023 4



election fransmissicn system with a view of infusing greater fransparency
and efficiency and gaining more credibility on the part of the IEBC.

211 Maendeleo Ya Wanawake Organisation (MYWO) submitted that in future
elections. audit of the elections should be camied out within 2-3 months
after inauguration for the country to move on and allow the elected
administration to work.

232 The Turkana Professionals Association (TPA) averred that they respected
the institutional independence of the Supreme Courf and its exclusive
jurisdiction to hear and determine disputes relafing o the election to the
office of president as provided in Arficle 163 (3] (a) and orising from Article
140 of Cok 2010, They stofed that they respected the opinions of the
majority of Kenyans with regard to audit of the 2022 presidential election
resulls.

233 The Independent Policing Oversight Authority (IPOA) informed the
Committee that there have been perceptions of police being partisan
during electoral cycles. IPOA ensured that delivery of service to the public
was non-partisan and thus they are cbservers during elections. During
election cycles, police officers are part of the electoral system fo some
extent under the |EBC, but as far os their conduct and relationship with the
members of the public was concermned, they were under the directive of
the Inspector General of Police.

234 IPOA also submitted that following the 2022 General Election, they had
received 237 compiaints invelving 359 complainants from Kisurmu, Nakuru,
Nairobi, Mombasa and Kakamega. IPOA data coplured 57 deaths during
the periods of demonstrations. In terms of distribution, Kisumu hod 33,
Neakuru 2, Mairobi 20 and Kakomega 2. The caoses were under active
investigations while some were at the tail end of conclusion.

235 IPOA stated that besides the Police Officers, security uperuﬁc:ns; durinic
elections are usually dene by other agencies including the Mational Youth
service [NYS) and Kenya Prisons Service who are not under their purview.
There were alto other multiagency operations which involved other
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s!a-wices apart from National Police Service that were not under the purview
of IFOA and were not govemed by proper structures, This could lead to
perpetuation of atrocities. They therefore proposed expansion of their
mandate constitutionally or by stalute to incorporate ofher
agencies/services that dealt with intemal security for hmper oversight,

236 IPOA proposed expansion of electoral courts to allow handling of matters
that relate to police officers and members of other services during the
electoral period or any other time fto avoid delays that cause untold
suffering to members of the public. :

237 It was also their submission that during elections and in accordance with
Section 105 of the Bection Act, 2011 police officers or any other officers
offering service were considered an election official. In that case, there
could be a gop considering that those are persons under the contral of the
IEBC. IPOA therefore requested that the express provision should also cover
otner oversight bodies allowed to oversee the service.

23BIPOCA also called for a review of the process of appointment of the
Inspector General of Police and the Depuly Inspector General of Police fo
promote independence of the office.

239 Professor Githu Muigal, Aftormey General Emedius submitted thot he did
not support audit of the 2022 election results since the election pefitions
were resolved with finality by the judiciary. He submifted that revisifing the
election results could erode the confidence of the public in the Judiciary
and could create a permanent state of electoral instability. It was also his
proposition that the standord of the Supreme Court of Kenya was not fo
declare that elections did not have any hilches, but to defermine if there
was a hitch of such substontial nature that it affected the resulls of the
election. He supported audit of the election process with a view to identify
areas of improvement in the next election cycles.

240 Former [EBC Commissioners Ms. Juliana Cherera, Mr, Justus Nyangaya, Mr.
Francis Wanderi and Ms. Irene Masit submitted fhat by operation of Section

3% of the Elections Act, 2011 the Commission was required to electronically
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fransmit tabulated results and an image of the result declaration form
confirming the authenticity of the polling staticn results. It was their posifion
that the Chairperson unilaterally took the decision to deny the country the
benefit of o running tally based on tabulated resuls as a countercheck of
the transmitted images and the results declared in the Constituency Tallying
Cenfres and the National Tallying Centre.

241 The effect of the violations, willful omission and ad hoe decisions by the
chairperson ensured that the investment in the KIEMS was not used to
achieve the objectives of fransporency, determinacy and accounfability
of presidenticl election results. It effectively resulted in keeping the counfry
in the dark for too long. giving undue power to the chairperson in collusion
with his prefered selection of commissioners and unaccountable staff, in
total alienation of the other four commissioners. Thus, it was their view that
the results management framework of fhe 2022 Presidentiol Elections
effectively mirored the 2007 Presidential Declarafion and derogated the
gains of the Censfitufion of Kenya 2010, 2016 amendments fo the Elections
Act, Maina Kial decision and immense investment in technology.

242 They opined that the results of the 2022 Presidentiol Elections were
indeterminate as they were neither tobulcted nor verfied by the
Commissioners in accordance with the process contemplated under Arficle
138.

243 The former Cormmissioners also informed the Committee that there were a
number of cccasions where they raised concems and dissent, but which
remained unresolved or simply ignored or alienated b",n' the Chairperson
and the two other Commissioners. They recommended that there should
be procedures for resolufion of disputes among Commissioners. Some of
those instances when there were disogreements in the Commission
included in the procurement of KIEMS Technology provider Smartmatic,
ballot papers and other election materials, unilateral fransfer of Retuming
Officers and unilateral assignment of roles fo commissioners and staff at the
nNational Tallying Centre among ofhers.
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244 They recommended that decisions of the Commission in plenary should be
final and crifical decikions which were not subjected to the Commission's
consideration should be null and void, Further, that disputes among
commissioners on crifical issues should be resolved by o mediation
Committee oppointed by the Commission on Administration of Justice
headed by a person qualified to sit as a Supreme Court Judge.

245 They also called for the restorafion of Technology Reference/Advisory
Commiftee considering the deferminafion by the Court on
unconstitutionality.,

246In order fto safeguard the finality of ;:-c:lring station resulls, they
recommended that electronic transmission and tabulation should be
complimented with verification, collation and declarafion at the lowest
level in the constituency. This should be followed with fransparent county
tallying and tabulaticn.

247 Addifionally, they recommended that there should be clear regulations
and odministrative procedures for National Tallying Centre ([NTC)
considerng the role of commissioners. It should be clear that the officials
with MTC roles exercise delegated authority of commissioners and must be
under direct supervision. In addition, Commissioners should resclve any
complaints and disputes before final verfication and announcement by
the chairperson.

248 On election management, the former Commissicners recommended fresh
registration of voters before 2027 General Elections fo resolve the issues
raoised on the Voter Regsiration Audit of 2022, Further, that election
technology-should be locally ownad to avoid invocation of copyright
infingement risks; full intfegration of technology for the other elections;
ballot papers to be printed locally; cancellafion of the curent framework
confracts and fresh procurement undertaken,

249 The commissioners also called for full technology oudit of the 2022

_ Presidenticl Blection Results, S o bt
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250 The National Council of Churches of Kenya (NCCK) submitted that audit
process should be done cautiously so as not to weaken trust in the function
of institutions. They proposed enaciment of legislafion o establish a Judicial
Commission fo cary out fhe audit to ensure the process promotes peace,
stakility and national cohesion,

251 Mt Kenya Jursts proposed changes fo determination of presidential
glection pefitions. They were of the view that upon declarafion of
presidential elecfion results by the Commission, a special court of seven
members recruited from judges of the High Court, Court of Appeal and
suprermne Court should be established to hear and determine the
presidential pefitions. In the composifion of the bench., none of the
members should belong to the same communities as the candidates for
president ond deputy president who have gomered the highest and
second highest votes. Additionally, none of the judges should hail from the
same county as the soid four candidates. The proposals call for
amendment of the Constitution as they touch on the exclusive jurisdiction
of the Supreme Court of Kenya.,

252 Hon. Amos Wako, Attomey-General Emerifus stated that the Supreme
Court had exclusive jurisdiction to hear ond determine dispufes relating to
the elections to the Office of the President and its decision was final under
Article 163 (3) (o) of the Constitution. However, audit cannot change or
reverse the decision of the Supreme Court through a consfitutional and
legal process. He stated that many experts had cbserved that the main
challenge In the electoral processes lay in tallying, tobulation and
declaratfion of results. The former Attormey General proposed that an audit
could be done to identify shorfcomings, weakness and shorffalls to be
rectified before the next elections and o improve electoral processes,
Further, he called for enactment of a law thot required that servers be
automatically opened and made accessible to anyene as soon as the
presidential elections are declored. To avoid conflicts over intellectual
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rights, it should be made clear 1o 1T service praviders that the servers would
be opened after elections.

253 Kenya Kwanza Alliance was of the view that the Supreme Court
pranounced itself on the 2022 Presidentfial Election Patitions and called for
respect for legal structure provided for in low to adjudicate on pofifical
isswes. They agreed on an audit of the process to inform where there was
need for improverment.

254 Azimio la Umoja One Kenya Coalifion was of the view that Arficle 88 (4] (h)
required [EBC to faclitate the observation, monitoring and evaluation of
elections. That was very different from the evaluafion done by IEBC. The
Coalition therefore caolled for audit of the 2022 Presidential Election Results
to demonstrate the fidelity of those elections and remove any doubts that
they were bungled by the IEBC. They proposed a systems and forensic

audit:

(a] Systems Audit to evaluate, review and examine all the systemns that
feed info and relate to the electoral system. This would unearth
deliberate acts and omissions by both the commission and
secretariat with the view of bungling elections.

{b) Forensle Audit which entails the examination, investigation and
verification of the whole electoral system with the servers as the core
enfry point to establish if any wrong was done.

255 Electoral Law and Governance Institute for Africa (ELGIA) noted that in the
2022 elections, [EBC decided fto fransmit the imoge of the resulis
electronically and the returning officers to fransport the Statutory Form 344
o N-::imbi. The'g.-' _u-reu-a: n:}'f-l'ﬁe view 1hu; 1i‘:|e résuﬁ:‘-. managament sysfem was
impraved by infroduction of KIEMS kits. In the elections, the Supreme Court
took the view that no major imegularities were noted and that the eleclions
met the credibility threshold. As an accountability measure to improve

Results Management Chain, they noted that there was need for affirmnation

results contained in the Statufory Declaration Form 344,
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256 ELGIA proposed operationglisation of the Kenyo Infegrated Election
Management Systemn (KIEMS) kits infegrating biometric voter registration.
candidates' registration, voter idenfificafion, results manogement and
results display system. Further they colled for interpretation of Article 138 of
the Constitution on the role of the Commission in the results management
chain as per Supreme Court ruling and that IEBC should abolish backroom
coliation cenfres as It roised the question of fronsparency and
accountability.

757 Kenya Conference of Catholic Bishops (KCCB) cbserved thal doubfs
about the electoral process and the results had been cause of conflicts.
They therefore proposed that Article 88 (4) (h) of the Consfitution be
amended to remove evaluation function from IEBC and fo provide for an
independent audit within a year after the election.

258 The ICT Associalion of Kenya noted that elections audit is for confirmation
of results and that election went well. The Associafion proposed that
elections systerns should be oudited prior to elecfions. Political Parties
Ligison Committee [PPLC) should come up with a system that political
parties themselves will audit prior to the elections and see how figures
progress from a polling station up 1o the fallying centre. Subsequently, there
should be ancther audit just to confirm. Further, it was their proposal that if
an audit of 2022 presidential election was to be done. it should not rely on
the system only. It should be benchmarked clongside the declaration forms
in the ballot boxes (i.e.. servers and ballot boxes).

25% ICT Association of Kenya recommended that going ferward; IEBC should
make use of local ICT systermns and embrace use of technelogy in elections
including electronic voting.

240 The Kenya National Commission on Human Rights (KNCHR) submitted that
audit of the 2022 Presidential Election should be solely for the purpose of
improving systems and not for re-opening of the result, In the 2022 Elections,
the Commission monitored the entire electoral cycle, pre, during and after
the General Election and documented s observations and
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recommendations In its 2022 KNCHR eleclions monitoring reporis, The
Commission noted that there was o substantiol drop of human rights
violations in the 2022 Heclions as compared to that of 2017,

261 KNCHE proposed o number of areas of improvement as captured in its
Election Monitorfing Report. They include investment in technology in
elections including biometfric to maoke it easy to vote from any location;
accessibility of PWDs including ramps and technology for the deaf, dumb
and blind; improving regisirafion of voters; public awareness fo increase
voter fumout; improving court processes and fackling election offences
and malpractices more decisively, They also proposed improving court
processes as foo many fibunals coause confusion. Other proposals they
made include shorfening time for the release of results since it couses
anxiety during the waiting period. managing the media, including social

media, hate speech, intimidation and fake news.
Committee Observations
242 The Committee cbserved that—

(@) Evaluation of elections are impartant in ensuring that voting systems
operate accurately, that election officials comply with lows,
regulations and intemal poficies, identifying weoknesses and sef
benchmarks for future perdormonce. In addifion, it helps build
confidence in the electicn adminisiration process and credibility of
fhe rasults and the electoral management body.,

{b) While Article 88 (4) [h) provides that IEBC shall facilitate observation,
monitoring and evaluction of elections, there i no clarity on who
conducts the evaluation, the objectives of an evaluation, inifiafion
of evaluafion and the role of the IEBC in facilitating the process.

{c] As the Committee deliberations progressed, it was noted that the
provisions relofing to the evaoluation of the electoral processes
required further expasition a5 a means te improve electoral

processes.
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Committee Recommendations
243 The Committea recommends thaf—
(@) With respect to evaluation of the 2022 elecioral process —

(i) Within twenty-one days of the adoption of this report by
Parliament, the leadership of the majority and minority coalifions
shall appoint a panel to evaluate the 2022 electoral process.

(ii) The Panel shall consist of six experts. The mojority and minorify
parties or coalition of parties shall each nominate three experts.

[iii} The Panel shall jointy appaint a reputabie firm or a consorfium of
firms to undertake the evaluation, If there is no agreement on the
joint appointment of a fim, each side of the panel shall appoint
a reputable firm to undertake the evaluation. The two firms shall
coordinate the evaluotion process.

(iv) After the conduct of the evaluation process. the Panel shall
harmonize the findings of the two fims and submit the
harmaonized report to Padiament.

|b) With respect to evaluation of the electoral precess under Arficle
88(4) (h) after o general election, the Bections Act, 2011 be
omended to provide for the scope of the evaluation, financing. and
reporting.
Related Malters
Electoral Legal Reforms

244 Blections in Kenya are govemned by vorous lows and regulafions. The
Constitution of Kenya lays the foundation for the laws goveming elections
in Kenya. Arficle 82 stipulates that Pariament shall enact legislation to
provide for the conduct of elections to the office of the President, the
National Assembly, the Senate, County Governor and County Assembly:
the conduct of referenda; election dispute resclution; and for connected
purposes, Pursuont to these provisions, legislafions including the
Independent Bectoral and Boundaries Commission Act, 2011, the Elections
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Act, 2011, the Election Offences Act, 2014; and the Blection Campaign
Financing Act. 2013 have since been enacted.

265 There are also a number of subsidiory legislotions that govemn elections
including: Elections [Registration of Voters) Regulafions; Elections (General)
Regulations; Rules of Procedure on Seflement of Disputes; Elections
(Technology) Regulations: Elections ([Party Primaries and Party Lists)
Regulations; Elections (Voter Educafion) Regulafions ond Elections
(Parliamentary and County Elections) Pefifions Rules.

266 These lows have undergone several amendments over the years fo
conform fo emerging practices as well as fill gaps in law that have been
identified.

267 The following views were submitted to the Committee during stakeholder
engagements: -

Summoary of Submissions by the Public

268 IEBC Secretariat submitted that in the oftermoth of elections, the
Commission conducts Post-Election Evaluation to determine what worked,
what did not work well ond drow recommendations to inform the conduct
of future elections. Some of the recommendaotions informed legal reform to
address the identified gaps in law.

269 The Secretarial stated that in the last election cycle, they submitted The
Election Laws [Amendment] Bill 2020; Draft Independent Elecioral and
Boundaries Commission [Amendment] Bill 2020; Draft Election Campaign
Financing Regulafions 2020 Draft Referendum Bill, 2020 and Rules and
Procedure on Delimitation of Boundanes, 2021 for consideration by
Parliament, However, the draft bills and re;guluﬁnns were never enacted
info law,

270 The IEBC Secretanat was of the view that late enactment of the electoral
laws too close to the general elecfions and inoction by Pariament in
passing the proposed laws posed challenges to electoral legal reforms.
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271 They therefore recommended that the droft amendments to electoral
lows be fast-tracked in line with IREC's recommendation of two years
before an elechon.

272 They further recommended that Parioment should enact the proposals on
electoral reform in time, operafionalisation of IEBC fund, actualisation of
special vofing for poll officicls and essenfial service providers and
enactment of a robust framewaork to facilitate citizens living outside Kenya
to participate in electoral processes.

273 As obsarved by [ERC, the Election Observer Group (ELOG) also noted thot
passing election laws too close fo an election posed a challenge to the
implementing agencies. They therefore proposed that the Constitution and
Elections Act be amended to restict amendments to the electoral laws of
leqst 12 months before elecfions. In the altemative, the low fo provide that
any amendments enacted é months before an election shall take effectin
the next general election. It was also their proposal that the Statutory
Instruments Act (2013) be amended so that Pariament does not have a role
in approving secondary rules or procedures developed by the |EBC and the
Judiciary and that the Constitution be amended to transfer the mandate
of election disputes related to party nomination from IEBC to Polificol Parties
Dispute Tribunal (PPDT).

274 Kenya Nafional Chamber of Commerce and Industries (KNCCI) held the
view that there should be no amendments to electoral lows 12 months to
General Bection.

275 Azimio la Umoja One Kenya Coalifion proposed that to change laws
related to general elecfions within six months of the election. Parliament
should have at least two Thirds (34) of all MPs agreeing to the change.

Committee Observations
274 Tha Committee observed thal—

la) Enactment of electoral laws close to General elections posed
challenges to the Commission's preparedness for elections and
could cast doubts on the credibility of elections. There is therefore
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needed o reshict electoral low amendments toc close to an
election through legislotive interventions prescribing the period
when such changes in law can be made and the threshold for such
amendments.

(b) The Independent Review Commission of the 2007 Genearal Elections
proposed that electoral laws should be enacted ot least two years
before elections.

(¢} In Katiba Institute & 3 others v. Atomey General & 2 ofhers
Constitutional Pefition Mo. 548 of 2017; [2018] eKLR, the High Court
gave a judgement on the constitutionality of provisions of the
Election Laws [Amendment] Act No. 34 of 2017 which had
amended the Electfions Act, 2011, the Independent Election and
Boundaries Cormmission Act 2011, and the Elections Offences Act,
2016. The Court found a number of the amendments to be
unconstitutional.

Commiftee Recommendalions
277 The Committee recommends that—

{a) Electoral lows should be enacted at least eighteen months to a
general election.

(b) Padiament amends the Bectlions Act, 2011 and the Independent
Bection and Boundaries Commission Act 2011 to repeal the various

provisions of the Acts that were declared unconstitutional by the
cout.

Time for Reselution of Presidential Election Petitions —_

278 Article 140 of the Constitution provides for the procedure for questions as
to the validity of presidential election. A person can file a petition in the
Supreme Court fo Challenge the election of the President-elect within
saven days of declaration of the results. The Supreme Court has fourteen
days.after the-filing of the-petifion to hear and determine-the-patitien—
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279 The Supreme Court's jurisdiction in a presidential election is orkgingl and
exclusive as no court other than the Supreme Court has the jurisdiction to
hear and determine disputes relating to an election for the office of the
President.

280 Since the establishment of the Supreme Court of Kenya in 2011, it has
determined several pefitions challenging the declaration of presidential
election results. In these instances, the Court has delivered o judgement
and reserved reasons due to the stingent timelines.

Summary of Submissions by the Public

281 The Independent Electoral and Boundaries Commission (IEBC) proposed
an amendment to the legal framework to expand the period of hearing
and determination of Presidential Blection petitions by the Supreme Court
from fourteen days to thirty days.

282 The Elections Observafion Group also proposed fhat the Censtitution be
amended to increase the fimelines for filing, hearing and determination of
presidential election petition.

783 Kenya National Chamber of Commerce and Indusiry [KNCCI) was of ihe
view that timefines for fiing, hearng and determination of presidential
elaction pefitions be increased ond that the Presidential Petition should
commence at the High Court as the court of original jurisdiction and be
subject to one appeal before the Supreme Court with a fime limit of sixhy
days for the entire process.

784 The Kenya Women Parliomentary Assoclafion (KEWOPA) cbserved fnot the
time cllowed for dispute resolution L.e.. the Supreme Court intervention for
Presidential Blection to validate the results may be too short for any
meaningful involvement. They therefore propesed an amendment fo fhe
Constitution to extend the time for resolving Presidenfial Election pefitions.

285The International Commission of Jurists Kenya proposed that the
Committee could consider recommending extension of period for hearing
and determination of Presidential Pefitions from 14 days to 28 days. Upon
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further consultation with the Committee, they were amenable to the 30
days proposed by the ofther stakeholders,

284 The Supreme Court of Kenya submitted that in the three elections post the
promulgation of the Constitution. hearing and determination of Presidential
Elecfion petfitions within 14 days as sfipulated under Arlicle 140 (2} of the
Consfitution had proved to be difficult to fulfil. The fime was limited and
strenuous fo the Court. In an attempt to achieve the same, the Court had
defivered verdicts and reserved reasons only fo be accused of lack of
accountability from the public. The Court averred that it was necessary fo
have ample fime fo hear and determine such pefitions without defering
reqasons for its decision.

287 The Supreme Court therefore recommended that Arficle 140 (2) of the
Constitution be aomended to extend the timeline for hearing and
determining a presidentiol election pefition from 14 to 30 doys fo enable
the Court give recsoned decisions.

288 Professor Githu Muigal, Attomey General Emerfus, submitted that the
timelines for hearing and determination of presidential elections pefitions
were not enough. He called on the Committee to consider increasing the
timelines.

287 Hon. Peter Kaluma, M.P. by memoranda proposed amending Arficle 140
[2) of the Constitution to extend the fime for determination of Presidential
Election pefifion by the Supreme Court from 14 to 28 days.

Committee Observalions

270 The Committee observed that—

(o) In the past three Generol Elections (2013, 2017 ond 2022) the
supreme Court determined disputes arising from  presidential
glection petitions and issued judgements while reserving reasons to
a later date due to constraints imposed by the strict timelines [14
days) stipulated in the Constitution.
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(b) Stakeholders proposed extension of the timelines provided under
Arficle 140 (2) of the Constitution for hearing and determination of a
pafifion challenging the election of a president elect.

Commiftee Recommendations

291 The Committee recommends that Article 140 (2) of the Constitufion be
amended fo increase the timefines within which the Supreme Court shall
hear and determine a pefition challenging the validity of presidential
election from fourteen [14] days to twenty-one [21) days.

Funding of the IEBC

292 Article 249 (3) of the Consfitution requires Podioment fo allocate each
Constitufional Commission adeguate funds to perform its funchions. Further,
Section 17 of the IEBC Act provides for the funds of the Commission which
shall include monies allecated by Pardioment, grants, gifts, donations or
other endowments and funds that may vest in or accrue to the Commission
in the performance of its functions.

Summary of Submissions by the Public

293 The Inter-Religious Council of Kenya submitted that the IEBC should be
made financially and administratively independent. They proposed that
the |IEBC should be adequately funded and that the Funds be disbursed
timeously,

294 Political Parfles Liolson Committee (PPLC) proposed the establishment of
an Elections Fund to cater for payment of election agents. They were of the
view that an Elections Fund would cpen the palitical space for youth,
women and the marginalized who are not fraditional holders of capital.

295 The Cenfre for Mulliparty Democracy Kenya (CMD —Kenya) proposed
creation of a protected fund for IEBC akin to the Judiciary Fund. They noted
that predictable funding would enable the Commission to adequately
prepare and execute its mandate thus building public confidence in its

pProCesses.
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2946 The Sabaot Community called for enhanced funding mechanism for the
electoral body by creafing a stable and independent source of funding for
IEBC. They submitted that IEBC should have adequate resources to conduct
elections without reliance on the government,

297 Mkenya Daima in their submission averred that the IEBC needed adequate
funding to carmry cut its mandate and build its internal structures in between
election cycle.

298 The Councll of Govemors (COG) called on Padiament to provide the
required budgetary allocafion to IEBC to avoid delays in the preparation
and undertaking of the delimitafion of boundaries axercise,

9% Maoendeleco Ya Wanawake (MYWO) proposed that IEBC be funded
sufficiently and in a fimely manner to be able to undertake civic education
on the election process. They cbserved that civic education had not been
adequately undertaken in the last two election cycles.

300 Electoral Law Governance Institute (ELGIA) proposed enhanced financial
planning and accountability of IEBC: funding mechanism including the
establishment of IEBC Fund and the development of revised regulations on
the management of the fund and development. ELGIA further proposed
that consideration and approval of the Commission's budget be prionifized
to improve institutional governance of IEBC.

Commiltee Observations

301 The Committee observed that Article 249 (3) of the Constitution provides
that —

Parioment shall ollocote odequote funds to enaoble eoch

the budget of each commission and independent office shall be
a separate vole,

Coammiftee Recommendafions

302 The Commitiee recommends that Pardioment shall ensure that the IEBC is
adequately funded fo perform its functions with respect to the holding of
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elections as well as other functions related to the confinuous management
of the electoral process under Arficle BB [4).

Holding Elections on Different Dates

303 Arficles 101, 138, 177 and 180 provide that a general election of members
of Pariament, Prasident, Members of the County Assembly and the County
Govemnor respechively shall be held on the second Tuesday in August In
avery fifth year. This therefore translates to six (4] elections on the same day.

304 According to the Independent Electoral and Boundaries Commission, one
thousond eight hundred and eighty-two (1882) persons were elected fo
vanous posifions following the elections held on 9 August 2022,

Summary of Submissions by the Public
The following was submitted via memoranda from the public:

305 Kenya Diaspeora through memoranda submitted that elections should be
administerad in two levels on separate dates rather than six elections on the
same Jday.

3046 Mr. Simon Karanja proposed that the ferms of office of Senators and
Govemaors and MCAs to be stoggered not to coincide with President and
MNational Assembly.

a07 Mr. Dickson Karanl Mwaniki was of the view that presidential elections
should be held on separate dates from other elective seats.

308 Further, during stakeholder engagements, the following submission were
made regarding separafing the dates of elections for different elective
positions:

307 |EBC and LSK were of the view that conducting six (6] elections at the same
time was exfremely difficult. LSK averred that there was considerable merit
in holding elections in phases.

310 FCPA Edward Ovukeo, former Auditor General, avered that staggering
alections would be costlier than the cument system. He proposed improving
an the curent system by applying lessons leamt, as well as devolving IEBC.
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He also proposed that Govemnors should not be elected on one man one
vote,

Commifttee Observafions

311 The Committee observed that the conduct, regulation and efficient
supervision of six elections on the some day has proven to be a challenge
for the IEBC.

Commilfee Recommendations

312 The Commiftes recommends that the [EBC conducts a comprehansive
review of the past three general elections with a view to recommending to
Parfioment the viakility of staggering the elections.

Security of Election Officials and Related Challenges
Summary of Submissions by the Public

313 The Independent Electoral and Boundaries Commission (IEBC) secretariat
submitted that in every election year, the Charperson, Members of the
Commission, staff and service providers were subjected fo adverse security
threats. During the preparation for the 2022 General Bection, a number of
the Commissioners, stalf and election officials countrywide were subjected
to abduction, infimidation. harassment, maiming. profiling. or murder.

314 They stated that the climax of the insecurties was manifested on 15%
August 2022 during the declaration of the presidential election results where
the Chairperson, Commissioners, Commission Secretary/CEQ and Staff
were assaulted in the full glare of law enforcement officers, media,
cbservers and the genercl public. They noted that fo dote, no one hed
been held accountable for the fransgressions. |

315 The IEBC submitted that to mitigate security chaollenges, there should be o
public inguiry Into the abduction, maiming, profiling, loss of life and attacks
on Commissioners and staff. They also recommended acquisition of a
Commission-owned headguarters [Uchaguzi Centre) to provide a secure

and conducive work environment fo enhance securty of election officials

and commission installotions. Further, they recommended provizsion of
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special alowance for the members of the commission and staff fo
compensate them for risk of exposure during elections and enhancing
security for members of the Commission and staff before, during and after
elections.

316 The Independent Policing Owversight Authorty (IPOA) informed the
Committee that they were investigating reports where IEBC officers were
dllegedly assaulted by police officers. They stated that they were handiing
the case of the IEBC officer in Wajir who was assaulted. They submitted that
the investigation on the maotter was at an advanced stage and was nearing

conclusion,
Commitiee Observations

317 The Committee observed that there were allegations of breach of security
of [EBC Commissioners and staff which had not been investigated by the
relevant bodies.

Commiftee Recommendations

318 The Committee recommends that the secwity of election officials should
be guaranteed before, during and after elections.

Voter Registration and Maintenance of the Voters Register

31% Voter registration is an important basis to ensure equal and universal
parficipation of eligible voters in a given election, In addition, based an the
number of registered volers, important decisions are taken durng an
election process. such os determining the number of and locotion of polling
stations, the number of ballots and election materals fo be printed and
agllocated to polling stations, and the calculation of voter tumout ofter the
elections,

320 A transparent, occurate and inclusive voter registration process allows
eligible voters to exercise their right to vote, while acfing as o saleguard
against attempts fo manipulate the elections.
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Summary of Submissions by the Public

371 Electoral Law and Govermnance Insfitute for Africa (ELGIA) informed the
Committee that an Audit of voter register conducted by KPMG in 2017
revealed o number of problems with voter register borderng on
inconsistency of the register. inaccuracy, data vulnerability and
comprehensiveness. They stated that intemational best practices required
that a voter register should exist for 10 years. However, the cument voter
register held by IEBC was completed in 2012, thus it has been over 10 years
since its complefion. ELGIA proposed a complete overhaul of the voters
register after the Boundaries Delimitation. The everhaul should be preceded
by streamlining the progress made in the legal framework through clear
administrative procedures, and clarity in complimentary institutional roles.

322 Former IEBC Commissioners Ms. Juliana Cherera, Mr, Justus Nyangaya, Mr.
Francis Wander and Ms. Irene Masit recommended fresh registration of
voters before 2027 General Elections to resolve the issues raised on the Voter
Registration Audit of 2022,

323 Kenya Diaspora submitted that polling stations in fhe diaspora should be
increased from 12 to 72.

324 The Inter-Religious Council of Kenya proposed that an independent oudit
and r:iec:ning up of voters' registers be done by the end of the second year
after every General Election.

Commiftee Observafions
325 The Committee observed thaot—

[a) A voter register must be comprehensive, inclusive, accurate and up
fo date. The process of voler registration must be fully fransparent.

(b) There is need fo undertake revision of the Voter Register to update
it as well as eliminote any inconsistencies.

Committee Recommendations

324 The Committee recommends thaf =—
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(a) The IEBC shall within six months upon reconstifution undertake a
comprehensive oudit of voters register and publicise the resulls as
per law,

(b]) The Elections Act, 2011 be amended to align the terminalogy in the
Act and the provisions of Arficle B8(4) (f) of the Constitution in
relation to the responsibility of IEBC to register candidates for

election.
Campaign Financing
Summary of Submissions by the Public

327 The Ethics and Anli-Corruplion Commission (EACC) submitted that from
the Annual Comuption Perceplion Survey, it wos nofed there were
increased incidences of comuption during the election years in the form of
embemlement, fraud. bribery, misuse of public resources among others.
They further submitted thot increased incidences of coruption could be
atinbuted to campaign financing. In addition, public resources such as
mator vehicles and staff have also been used imegularly to support aspirants
serving in  public posiions. The Commission recommended
operafionalisation of the Eection Compaign Finoncing Act, 2013 to
streamline campaign financing.

328 According o IEBC Secretariat, the Draft Election Caompaign Financing
Regulations 2020 was one of the legisiations submitted to Parliameant in the
last election cycle but was not enacted. They therefore called for fast-
tracking enaciment of the regulafion in addiion fto the oiher legislations
submitted.

Committee Observations
329 The Committee observed that —

(a) Section 1A of the Eection Compaign Financing Act, 2013
suspended the operation of the Act until immediately after the 2017
general elections. However, to date, the Act had not been
operationalized.
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(b} There was o delay. by the IEBC in submitfing to Parioment
reguiations to operationalize the Election Campaign Financing Act.
2013,

Committee Recommendafions

330 The Committee recommends that the [EBC shall within one year of ifs
reconstitution submit to Parioment the Elechon Campaign Financing
rRegulafions.
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CHAPTER THREE: QUTSTANDING CONSTITUTIONAL MATTERS
Arficle 43 Rights: Cost of Living and Related Issues
Background and Context

331 The International Covenant on Economic, Social and Cultural Rights, which
Kenya is o signatory to, provides that all human beings are enfiled to
economic, social and cultural rights. Chapter Four on the Bill of Rights in the
Consfitution of Kenya. 2010, affirms that the rights and fundamental freedoms
belong to every Kenyan and are not granted by the State, The State is required
to take legislative. policy and other measures. including the setting of
standards, to achieve the progressive realisafion of the rights guaranteed
under Arficle 43.

332 The Economic and Social rights provided for under Arficle 43 are as follows—

(1) Every person has the right-

fa) to the highest aftainabile standard of health, which
includes the right to health care services, including
reproductive health care;

(b] to occessible and odequate housing, and fo
reasonable standards of sanitation;

fc) to be free from hunger, and to have adequate food
of occepitable quality;

(d] to clean and safe water in adequate quantifies;
(e} to social securify; and
(f) to education.

(2] A person shall not be denied emergency medical freatment.

[3) The State shall provide appropriafe social secunty to persons who
are unable to support themselves and their dependants.

333 The Committee received several submissions on the issue of Arficle 43, the
cost of living ond related issues with majority of the stakeholders pointing out
that the economic and social rights of Kenyans guaranteed under Arficle 43
had not been adequately provided for.
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334 The Committee agreed in principle on the need to address the cost of living,
and the realisafion of Arficle 43 rights. The measures should focus on increasing
the incomes of Kenyans, noting that the prices of commodities were impacted
by among other factors, the prevailing global economic situation.

Summary of Submissions by the Public

335 The Committee received submissions from the public through memoranda
proposing various solufions to the sub-issue on Article 43 of the Constitution, the

Cost of Living and related matters, including—

(a) the government should address coruption, taxafion, the debi
strategy, cost of doing business and prices of pefroleum products as a
first step towards reducing the cost of living:

(b} Pariament should repeal the Finance Act, 2023 or review the enfire
taxation regime and policies. This should include reviewing the cumrent
taxes in the Finance Act to charge housing levy and the proposed NHIF
deduction on basic salary, and adjusting tax policies to provide relief
to struggling businesses and individuals;

{c) the government should infroduce subsidies on essenfial commaodihies,
electricity, aond petroleum products. Ao, the government should
exempt pefroleum products from the 16% VAT,

(d) the govemnment should implement interventions that will increase
agricultural productivity and increase heaithy food production fo help
lower cost of living:

(&) government inifiotives fo support vulnerable groups like Inua Jamil
should have a special fund where resources are allocated from the
consolidated fund for fimely disbursement. In addition, the govemnment
should re-infroduce the Kaz kwa Vijana programme;

(f] amend the provisions under Article 43 to include explicit mechanisms
for enforcement and prortisotion. Further the public proposed
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increasing the budgetary allocation towards achievement of these
rights and establishment of a Consfitutional Commission to monitor their
implementation. Further, that there should be a requirement for the
govemnment to submit regular reports to Parioment on fulfilment of
Arficle 43 obligotions; and

(g) create a Health Service Commission to facilitote achievernent of the
right to the highest attainable standard of health.

3346 During the stakeholder engagements several persons and institutions made
submissions on implementation of Article 43, the cost of living and related
matters.

337 The Kenya Institute for Public Policy Research and Analysis (KIPPRA) submitted
that, while the government had put in place interventions to enhance food
production such as provision of ferfiliser subsidies, review of minimum wage
regulations, investments in imgations ond access lo credit, among others, there
were outstanding gaps. These included- high food manufacturing costs due
to dependence on imported agricultural inputs, compliance and
enforcement gaps in implementation of a legislated minimum wage; and
food inflation. They, therefore, proposed that the government should promote
diversification of crops; establish local ferfilizer plants; review, recommend and
strengthen wage alignment and enforcement; and strengthen sofety net
pragrams to protect vulnerable groups from food price shocks.

338 On social security, KIPPRA noted that the govermnment had put in place
measures such os reforming social security programmes mainly MNSSF,
Refirement Benefits and NHIF, school feeding programmes, and affirmative
funds to cushion the vulnerable population. However, there were outstanding
gaps such as- social protection remains a low investment priority at about 1.5%
of the overall budget; and relatively high poverty rates among children with
about 4 out of every 10 children living in a monetarily poor household. The
Institute, therefore, proposed the establishment of a comprehensive social
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protection system beyond minimum woges:; expansion of coverage of
ongoing nuiritious school meals programs; and oddressing social mobility
across all counties.

339 On health and nufrifion, KIPPRA submitted that the govermment haod
prioritised Universal Health Care [UHC) including reforming NHIF; creatfing the
Primary Healthcare Fund, Social Health Insurance Fund and Emergency.
Chronic and Critical lliness Fund; expanding partnerships in healthcare; hirng
community health promoters, among others. However, there was high out-of-
pockel spending; health expenditure not matching the health ocutcomes;
stock-outs of medical supplies and commeodities; and inadequate human
resources for Health. Therefore, they recommended expoanding the provision
of quality health service and increasing financial profechon for the
households; improving health sector budgetary allocation and ufilisation; and
continuing the increased redistriibution of the health workforce to achieve
equity and efficiency.

340 On Heouwsing. KIPPRA noted that the government hod put in place
interventions such as subsidised housing programs, mortgage financing,
housing schemes, consfruction of offordable housing units, land  use
reqgulafions, among others. However, there were gaps in the regulatory
framework for evolving markets and a significant shortage of affordable and
decent housing. The Institute therefore proposed the exploration of effective
land use plonning and management policies and provision of adequate
Housing.

341 On clean and sofe water, KIPPRA submitted that the government had
pricritised access to safe clean water through investment in the water sector,
promoting water harvesting at the household level, adopfion of climate smart
agriculture technologies. and investment in water infrastructure such as water
dams. However, there was sfill o challenge in access to clean water
particulardy in rural and informal sefilements. The Institute therefore
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recommended enhanced investmenfs and capocity development in rural
areas and informal setlements in urban areas and expanding and improving
wastewater freatment infrastructure.

342 On education, KIPFRA noted that, while the government had put in ploce
inferventions such as comprehensive reforms in the education systemn,
enhanced digital education, and expanded human resources, there were
outstanding gaps. These included unequal occess fo affordable education
and reliable internet connectivity. concems on child onfine sofety, and low net
secondary school enrclment at 53.2 per cent. To this end. the Institute
proposed addressing inequalities in access to quality education at all levels,
ensuring offordable ond relioble connectivity, developing and enforcing
regulations to safeguard students while hamessing the infermnet's educational
potential, and further improving scheool infrastructure, increasing community
awareness on importance of schooling. and addressing socio-cultural barriers
to schooling such as teenage pregnancies.

343 The Institute of Ceriified Public Accountants of Kenya {(ICPAK) submitted that
cushioning the populafion is an important element towards the realisofion of
Arficle 43 on Economic and Social Rights. In that regard, they proposed
amendment to Article 201 (b) of the Constitution to include o new paragraph
before paragraph (o) to read “taxation shall not impose an undue burden on
the ciizenry including cost of living."” To deal with food inflation and agrculture,
ICPAK proposed provision of high quality inputs and knowledge on the effects
of climate change; improved access to agricultural financing; use of the
untopped cppoertunities in the enpr.'ari market such as African Confinental Free
Trade Area [ACFTA); confinuous training and research in the field of
agriculture; diversification of agricultural production; specialisation in areas of
comparative and competitive advantage; improving rural infrastructure; and
optimum development and exploitation of the livestock sector. Further, the
Institute proposed that the government should improve the efficiency of the
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domestic refineries; build new oil refineries to reduce the fiscal burden of the
energy sector; and reduce fusl faxes and charges. On mitigating the
continued depreciatfion of the shilling. ICPAK proposed streamlining interank
trading by removing any restrictions on the rate to be traded in order to
improve liquidity and flow of forex exchaonge; building an export driven
economy, debf compaosifion rebalancing by reducing commercial loans
which attract high interest rates; and formulating diaspora friendly policies.

344 The National Gender and Equality Commission (NGEC) was of the opinion that
the full transfer of all functions under the Fourth Schedule of the Constitution to
the county governments would address the gaps in the provision of the
economic and socicl rights. That, coupled with the sfrengthening of
intercounty collaboration and partnership would effectively and efficiently
deliver the provisions of Arficle 43, The Commission further recommended the
scaling up and implementation of national strategic interventions to fast-frack
progressive realisation of provisions under Arficle 43 including cccess to
housing, access to quality drinking water, electricity and other clean energy
solutions, access to subsidized farm inputs to address food security, access to
nutritious food among others. Such interventions could be funded by the
Matfional government and implemented by the county governments under a
specific framework of agreement.

345 On the Right to the highest attainable standord of health, which includes the
right to health care services. NGEC noted that there was inadequate attenfion
to health issues and welfare of older members of society. inadequate funding
cllocated to the mental heaclth sector, the exclusion and discrimination of
women with disobilities in reproductive health services and inodeguate access
to medical treatment informaotion for patients wiling fo pursue cases of
medical negligence. They proposed the introduction of gerontology and
geriafric studies in the cumiculum of health sector fraining and equipping
health focilities with health personnel trained in Geriatrics to serve older
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members of society. Further, NGEC noted that there was a need fo infroduce
compulsory and immediate provision of medical records fo patients. They also
proposed an increase in funding fo improve the facilities and services
necessary for mental health care; development of comprehensive guidelines
on reproductive health services for women with disabilifies by the Minisiry of
Health and supervision of their implemeniation at County level and in the
Mational referral faciliies; and inclusion of persons with disabilities who were
unable to foke care of themselves, vulnerable families on the streets and full-
time caregivers in the Social Protection Policy. It was their opinion that there
was a need to hasten the repeal of the Persons with Disabilities Act, 2003 to
align it with the Constitution of Kenya, 2010 ond fhe Convention on the Rights
of Persons with Disabilities (CRPD).

344 On the Right to social security, NGEC opined that there was need for full time
support to be provided for persons with severe disabilities, among ofher
vulnerable groups and cash transfer programs. be extended to caregivers
who could not work since they provided 24 hours of caregiving services. The
programs would target parents of children with severe disabilities. caregivers
of persons with severe disabiliies and caregivers of frail older persons. The
Commission noted that the Social Assistance Act, which had been assented
to in 2013, should be operafionalized fo expand the bracket of beneficiaries
to include youth without employment, widows and widowers and all persons
with disabilities among others.

347 On the Right to educafion NGEC submitted fhat there was inadequate
funding for education of leamers with special needs. As such, the government
needed to fast track the enactment of the Learmers with Speciol Needs

" Education Bill into law. They noted that Arficle 24 of the Convenfion on the
Rights of Persons with Disabilities sfipulates that countries must take steps to
ansure that persons with disabilities access an inclusive, quality and free basic
education on an equal basis with others in the communities in which they live.
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They offered that Educational Assessment Resource Centers (EARC's) should
be established at all levels of administrafive units ond be funded and
equipped so that children with disabiliies and leaming difficulties be placed
appropriately, It was their opinion that a low should be enacted providing for
all categories of leamers with disabilities to access free and quality educafion
from Eardy Childhood Development (ECDE) to higher levels. Further, it was their
submission that the County TVETs should be properly funded, equipped and
adequately staffed to offer services to diverse groups of learners including
those with leoming difficulties. In addition, there was a need to establish at
least one model special boarding scheol per County that can accommodate
this category of leamers or even better implement the integrafion of such
learmers in pre-existing schools.

348 The Political Parties Ligison Committee (PPLC) sfafed that socio-economic
rights as provided forin Arficle 43, had not been adequately provided for, They
propased that Parliament reviews the relevant laws and faxes. especially the
14 taxable items on fuel and fuel products. Further, to ensure food security, the
PPLC proposed that the government needed tfo invest in agricullure to
incregsa productivity. Cn the matters of hedlth, the PPLC proposed that the
govemment establish and implement Universal Healthcare Coverage.

347 The Sabaot Communily stated that as a minority community in Bungoma and
Trans NMzoia counfies. they were marginalized in accessing facilities that would
grant them the economic and social rights envisioned in Arficle 43 of the
Consfitution. At the national level they had identified several key contributors
to social and economic well-being that impacted the cost of living in Kenya,
including food security, education, health [medical expenses), electrcity,
water, and other ufilifies, toxes ond levies, On food securily, they proposed
that the govermment continue supporiing farmers through subsidies on
fertilizers, herbicides, chemicals and other farm inputs; revive agro-processing
industries fo add value to produce and reduce imports; increase the arec
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under ;_:nmduc'li:::n of food: put more resocurces toward imigafion; give more
credit to famers with low inferest and guaranteed minimum retumns through
the Agricultural Finance Corporation (AFC): implements the Abuja declaration
that 10% of the national budget should go to Agriculture which should be
implemented as an allocation to counties since Agriculiure 5 a devolved
function: and establishes govemment industries to complement agriculture for
economic growth which can be done through collaborafion between the
County and Mafienal Government with each County having af least one
industry. On education, the Associalion proposed standard subsidising of
school fees and education materials and increased investments in fertiary
insfitutions,

350 On electricity, the Sabaot Community proposed that the government should
improve the reliability of the grd; expand access to clean and cffordable
alternative energy sources; promote energy efficiency measures; and
provision of government financial assistance programs of subsidies for low-
income households to help in ensuring electricity connectivity to low-income
populafions and imﬁmuing overall cost of living.

151 On taxes and levies, the Community proposed that the fax burden be shifted
towards consumption-based taxes, such as vaolue-added fax (VAT), rather
than taxing essentiol goods and services heavily but exempt of reduce VAT on
basic necessities like food, medicine, and education. In addifion, tox revenues
should be used to fund targeted social programs, such as subsidies for housing.
healthcare, and education, to directly assist individuals and families struggling
with the high cost of living. Further, it was their opinion that the govemment
should offer tax incentives for businesses and indusiries that create jobs and
stimulate economic growih and offer tax relief or exemptions 1o individuals
and families with lower incomes to help them cope with the high cost of iving
by reducing their tax burden.
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352 The Kenya Women Parliamentary Association (KEWOPA) submitted that
Kenya had not put in ploce enabling lows, policies and standards fo
effectively implement Article 43 of the Consfitution. KEWOPA, therefore,
proposed that gender responsiveness be adopted when making budgetary
allocations towards activities cimed ot rechisafion of Article 43 of the
Constitution and resources be allocated to facilitote county governments to
give effect fo the implementation of the econemic and sccial rights. It was
their opinion that implementation of ECOS0OC rights would facilitate and
enhance equitable distibution of resources in the country and guarantee
services down to the grassroofs level. The government therefore needed to
urgently develop standards to guide the implementation of Article 43 of the
Consfitution. In order to strengthen the right to health service provision and
standardisation, KEWOPA proposed that the health human resource function
be removed from the county governments and retumed to the Nafional
Government for eose of maonogement, seffing stondards and ethical
practices or a Health Commission be established to be responsible for the
meanagement of the human resources function on behalf of the county
governments,

353 Other proposals by KEWOPA included—the government puts in place better
regulation of betting laws and policies fo protect the youth; review the process
of people accessing affordable credit that would not sink them in debts and
increase levels of poverly; ensure 30% of opportunities in the country are
reserved for youth, women, PWDs, and minorities; provide meaningful job
apportunities to the youth in the couniry; and put in place mechanisms to
support older persons especially older women.

354 The Cenftral Organisation of Trade Unions (COTU) ocknowledged the
challenges of rising cost of living and suggested confinued social diclogue
between tripartite partners before effecting policy changes that would affect
workers' welfare. In addifion, COTU (K) proposed that the President of Kenya
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orders g general wage increase and also extend concessions to companies

operating under the Export Processing Zone (EPZ).

355 The Nafional Council for Persons with Disabilities (NCPWD) proposed thatf

Disability be considered as a critical ogenda or indicator for the full realisafion
of Article 43, This would include adequate budgetary allocafion to the NCFWD
as an insfitution responsible for promoting equalisation of opportunities Tor
PWDs and their emmpowerment and fransforming the NCPWD to an authonty
to ensure enforcement and realisation of the rights of PWDs. On the health
subsector, it was NCPWD's submission that according to KIPPRA Special Paper
Mo, 3 of 2022, about 80 percent of persons with disability do not access quality
medical services compared to 50 per cent of the general population that lack
the capacity to access health services. Further, only 11.46 percent of persons
with disabilifies had access to some form of health insurance reiafive fo 15.5
percent of the rest of the population. In view of this, the NCPWD proposed
universal registration of persons with disabilifies to the National Medical
Insurance and preferential insurance premiuvms in private insurance schemes,;
conduct assessment in categerisation of persons with disabilities based on the
International Classification of Funcflioning, Disability and Health [ICF)
classification; keep records of clienfs; acquire conducive and accessible
assessment premises; acquire, avail and ensure proper use of all the necessary
tools and equipment; review NHIF fo provide medical cover for specialised
services for persons with disabilities including provisions of diopers ond
physiotherapy for those with severe discbility among other essential services;
and refer clients for appropriate intervention where necessary.

356 On housing, NCPWD proposed o housing law fo incorporate its role as a key

stakeholder in approving public buildings to ensure their occessibility in
realisafion of 5 per cent reservation of government offordable housing fo
persons with disabilifies across the board. On education, they proposed review
of the education law for enforcement of enhanced capitation grants with
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adjustment depending on the different needs of children with special needs;
establishment aond strengthening of educafion assessment resource cenfres in
all counties and sub counfies; and contfinued curiculum implementation and
review o accommodate the emerging needs of persons with disabillifies.

357 The Natienal Youth Council (NYC) acknowledged that the high cost of living
wQs a global phenomenon and recommended that the government offer the
youth tax relief fo enable them stort businesses so that they can be able to
employ other youth to reduce the number of unemployed youth in the
couniry. In addiion, they proposed putting in place social protective
measures to cushion the youth from the ravages of a high cost of living.

358 The Inter- Religious Council of Kenya (IRCK) submitted that bomrowing for
infrastructure projects which had led fo large portions of national revenue
going to debt servicing should be reviewed. They proposed a fransparent
audit of Kenya's naticnal debt, availing of funds to the business community
including the microc and small enterprises, for creation of more employment
opportunities; and reduction of the cost of power for the development of the
aconomy.

35% The Kenya National Chamber of Commerce and Industry (KNCCI) supported
the implementation of the Housing Fund as it would open up the construction
industry and confribute fo creation of employment. They proposed social
insurance for all Kenyans and provision of accessible financing to businesses
to allow them rebuild businesses offected by emergencies, polifical viclence
and natural disasters. Further, KNCCl proposed the institufion of tax
interventions o cushion businesspecple especially during economic strife;
reengineering of Women Fund and Youth Fund with the aim of making them
more accessible, fransparent and user friiendly in order to mifigote the high
cost of living: and creating a production buffer for the nation.

340 The KEMCCI further proposed that the government work with SACCOs in the
phase 2 of the Hustler Fund that targets persons in groups/chamas and
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appealed for the govemment to support the KNCCI with a special fund fo
support  businesses  through  capacity development,  financing,
compefitiveness and market occess. On education KNCCI, urged the
government to adopt the report on the CBC form of basic education and
listen to the people on the issue of the new university funding system to ensure
all children have access to university and college educatfion. In addition, due
to an increase in the cost of basic commadifies, it was their opinion that the
government should review ifs capitation for primary and secondary schools
and ensure that all chidren hove access to food while in school. On social
welfare, the KNCC| proposed that a massive compaign be conducted to
enroll more beneficiories.

351 The Turkana Professionals Associalion proposed that the nafional
government should enhonce the school feeding program and increase
boarding schools for students from pastoralist areas fo improve access to
education and retention at schools: allocate o speciol fund to support
pastoralist communities against harmful climatic changes. and operationalize
the one-stop internafional border points in Kibish, Todonyang, Nadapal and
Lokinama to ease movement of goods and services in order to bring down the
cost of doing business in Turkana.

342 The Centre for Multi-party Democracy (CMD- Kenya) proposed ihe
amendment of Arficle 132 of the Constitution to require the President to report,
as part of the State of the Nation Address. on fulfiling the obligations of the
State under Aricle 43; taxafion should be caried out with careful
consideration of their impact on different segments of our society. and
expansion and diversificafion of the tax base to unlock new sources of revenue
that can be used to improve the lives of all Kenyans. As such, the CMD- Kenya
proposed that the Constitution be amended to bring about the inclusivity,
clarty and incenfives for streamlined tax administration.
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353 Mkenya Daima, submitted that there was a need for a holistic approach to
resolve the issues under consideration by the Committee and noted fhat the
cost of living crisis was driven by taxafion which was in tum driven by the size
of government. There was o need, therefore, fo address the size and cost of
govemnment: increase productivity: wisely allocate scarce resources; deal with
cormuption and waste at the naofionol, county and parastatal level; and
engage all sectors of society so as o generate fresh ideas and get their buy-
in.

344 The Media Council of Kenya proposed fhe strengthening of enforcement of
Arficle 43 of the Constitution through robust policies, effective implementation
mechanisms and regular monitering and evaluation.

345 Maendeleo ya Wanawake Organisation proposed that the matters to do with
the cost of living be separated from polifics becouse the high cost of living had
been caused by extermnal factors such as prolonged drought and the Ukraine
war. Further, they recommended that the County Governments should
spearhead job creation as this was the intention of develving resources- to be
used in poverty alleviation.

344 The International Commission of Jurists (ICJ) submitted that ensuring social
and eccenomic rghts is a moral imperative as these are the comerstone of
human rights. It was their opinion thot Kenya had not realised these rights
because of the government's refusal to devolve cerfain rights leading fo
confusion and waste of public resources. As such, they proposed that
combating comuption, implementing responsible borowing practices, and
improving fiscal manogement would allow Kenya to allocate resources more
efficiently, reduce inequality, and creale an environment conducive fo
economic growth and social progress.

347 The Homabay Interface Community Health Desk submitted that Parlioment

should pass legisiation fo reduce the cost of living through addressing the cost
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of fuel, They noted that the cost of fuel in Kenyo was higher than in

neighbouring countries in East Africa.

348 Hon Amos Wako, Affomey General Emeritus proposed that the provisions of

Arficle 43 were similar to the Internafional Covenant on Economic and Social
rights. as such, the primary responsibility in the provision of these rights lay in the
democratically elected govemment. He submitted that while the attainment
of these rights could not be immediate, and therefore proposed that the
government commit to providing these rights progressively. It was his opinion
that the cost of living could only be addressed by the couniry collectively
through o national consultation composed of political, religious, business and
other leaders, which should deal with the nafional economic crisis and come
up with ways of ameliorating the situation and inform Kenyans on the difficult
measures that would be employed fo mifigate the effects of the high cost of
living. In addition, he recommended creation of a poverly alleviation fund to
assist vulnerable people who were not cotered for by the Equalisation Fund
provided for under Arficle 204 of the Consfitution.

347 Professor Githu Muigai, Attorney General Emerfus submitted that there is

nead for the economy to funclion effectively for weaith fo be creafted for
distribution to achieve the socio-economic rights provided for in Arficle 43. In
his opinion, a key aspect would be providing three meals in schools fo ensure
that pupils/ students remain in school. There was therefore a need to
progressively enforce socio-economic rights starfing with the communities that
most need it. He also offered that tax policies should be stable fo encourage
investment; taxofion should be equitcble: and the govemment should
consider taxing large estates e.g.. worth over KShs. 20 billion, as another way of

~ rgising revenue.

370 Former Governor of Kiambu County, Hon. Ferdinand Waititu focused on the

ssue of education aond offered thot the distribution of Bursareas should not be
the duty of the NGCDF. He was of the opinion that distribution of Bursaries had
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been used to setfle political scores through the children and therefore there
was a need to establish o National Insfituion fhat would be mandated o
distribute bursaries. He further proposed thot studenfs across the couniry
should be allocated a similar bursary amount because education needs were
comparable throughout the county.

371 The Former Auditor General, FCPA Edward Ouko submitted that the cost of
living issue could be addressed by copping the cost of unning govemment
for the next three years. This would allow the Kenyon economy to recover,
enabling the government to meet its obligations under Article 43 of the
Constitution.

372 The Mt. Kenya Jurists noted that, while citizens were obligoted fo pay taxes,
the government needed to ensure their econoemic and secial nights fo allow
them fo have o dignified life. They recommended that the cumulalive taxes
for citizens should not exceed thirty percent.

373 The Civil Society Reference Group submitted that there was a need fo involve
the citizens in all aspects of governance. They observed that the government
had gone against the wishes of the cifizens who opposed the implementation
of the Finance Act, 2023, particularly on the issue of taxes. They proposed that
the government should be responsive to the demands of the people of Kenya.

374 Shining Hope for Communities (SHOFCO) submitted that Agriculture is the
largest confributor to Kenya's GDP, as such, boosting the agnculture sector
would address the high cost of living. clleviate poverty, relieve hunger and
tackle unemployment, SHOFCO proposed that the National Assembly amend
the Imigation Act (No. 14 of 2019). the Kenya Roads Board Act (No. 7 of 1999).
the Road Maintenance Levy Fund Act [No. 9 of 1993) and all other relevant
lows to- Change the 'Road Maintenance Levy Fund' fo the 'Infrastructure
Development Maintenance Levy'. This would enable the agricultural sector fo
benefit from the Rood Maointenance Levy Fund fo develep imigation

infrastructure in all parts of the country; have the National Imgation Authority
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become a beneficiary of the Fund; and have the Authority share the funds
equally in all the 290 consfituencies using the same structure that the Kenya
Rural Roads Authority uses for sharing funds for maintenance of reads in all the
290 constituencies.

375 Kiambu County Leadership Forum proposed the inclusion of Kiambu County
among the beneficiaries of the Equalisation Fund. They stated that there were
about 500,000 people in Kiombu County who were living in abject poverty.
noting that not all of Kiambu had arabile lond. They proposed that there should
be o varigtion on the criteria used to select oreas to benefit from the
Equalisation Fund.

374 CPF Financial Services submitted that there was need for Tax reforms which
would do away with personal taxes such as Pay as You Eamn [PAYE] and have
citizens pay toxes only when they consume, a Single fransaction tax to be
known as Pay as You Spend [PAYS). They further proposed a Consolidated
Social Security Fund which would be enfrenched in the Constitution and would
be funded partly by taxes and parfly by confributions. The government would
then dispense with all the other funds and use the Consolidated Social Security
Fund to provide for Kenyans' social and economic rights.

377 The Kenya Kwanza Coalition submitted that the govemment had put in place
various measures to ensure Kenyans' economic rights. There were also plans
underway to address the cost-ofdiving issue such as rasing agriculturol
production through providing subsidies to farmers for farm inputs; long-term
housing finance schemes to guarantee offtake of Houses by developers: and
giving incentives to developers. The govermnment was also working on
enhancing revenue collection through automation of VAT systems.

378 The Kenya Conference of Catholic Bishops (KCCB) submitted that the current
frarming of Articles 43 and 26 (4) of the Constitution sfill promoted the issues of
reproductive health's rights in ferms of abortions. They also stoted that fhe cost
of health was very high, some areas of the country lacked health facilities,
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there was inodequate equipment in health faciliies, a lot of juisdictional
conflict between the nafional and counfy government health sectors and
especially, the hospitals, frequent strikes by the medical personnel, conflict of
interest by public officers who were ollowed to open their private clinics, and
comuption and the stealing of drugs and equipment. They therefore proposed
the amendment of Arficle 43 (1) (o) and Article 26 (4), to cleary state that
abortion is cutlowed in Kenya: relooking at the National Insurance Madel to
make it affordable for the poor, amendment of Arficle 1846 and the Fourth
Schedule to the Constitution to provide that the functions of the Level IV, V
and VI Hospitals be assigned to the National Govermment to ensure that there
s proper administration of these hospitals; amendment of the Health Act to
restrain public officers from opening and running private clinics; and
amendment of the NHIF Act and any ofher Heolth Lows to hove an
emergency fund to cater for any emergency issues from patients,

379 On the issue of accessible and adequate housing ond reasonable standards
of sanifation, KCCB was of the opinion that the Government's Housing
Programs had failed in the post and therefore the Government should only
concentrate on creating an enabling envircnment and developing good
policies for the Housing sector. The KCCB therefore, recommended that the
Finaonce Act be amended to remove the Housing Tax Lewvy.

380 On the issue of freedom from hunger and adequate accessible food of good
quality the KCCB was of the opinion that there was a lot of food that went to
waste due to inadequate storage facilities ond lack of accessible markets,
They proposed the enactment of a Food Security Act, implementation of
meaasuras to promote food production in Kenya, camying out measures fo
promote Agricultural production, giving farmers pricrty when it comes o
giving out food and buying of food by the Government, putting in place
measures to prevent interference with food safety. ond developing a program
to provide food to the people who could not afford.
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381 On the issue of adequate clean and safe water the KCCB proposed that the
Environmental Manaogement and Coordinafion Act be enforced to ensure
that the water is profected, measures be put in place fo clean up the rivers,
more dams be built especially in areos that flood so that when there are floods,
the waters con be stored, and the water supply system be improved.

382 On the issue of social security, the KCCB submitted that they had received
reports of coruption in the social security schemes ond that there were delays
in the release of refiree’s pensions. They proposed the streamiining of the social
security schemes, stopping corruption in the refirement benefit schemes, and
timely relecse of pensions to the refirees.

383 On the issue of provision of oppropriate social security to persons who are
unable to support themsalves and their dependents, the KCCB recommended
investigations and stopping any coruption in the Cash Transfer System. They
proposed that the Government should ensure that anyone who qualified for
assistance and was eligible, wos enrolled for the some and that the cash
should be released in a fimely manner,

384 On the issue of education, the KCCB noted that there were inodeguate
education facilifies, limited funding, lack of fransparency in the university
financial model and lock of jobs for graduates. They therefore proposed the
streamilining of the education system, building adequate education facilities,
improving transparency in the University Education Financial Model especially,
the HELB system. and developing policies that would create jobs for the
graduates,

385 The Kenya National Commission on Human Rights (KNCHR) suomitied that the
Constitution protects Economic and Social (ECOSOC) rights under Article 43
and provided for dignity and security of the person. It was their opinion that
the High cost of living had impacted the security. dignity of the Person, Healfh
and Nufrition/focd/ hunger. The Commission submifted that the Kenya
Economic Survey of 2023, had indicated that the inflation rate for the year
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2022 was 9.4% which had a negative effect on low-income households due to

increased cost of living, bearing in mind that 77% of workers earmed less than

the minimum wage, which covered approximately half of living costs. It was
their opinion that the Cost of living hod skyrocketed and that the State needed

to cushion vulnerable Kenyans against the vagaones of the economy. In this

regard, the government was obligoted to take all the measures necessary to

combat illicit finoncial flows and tax avoidance with a view to raising national

revenues and increasing relionce on domestic rescurces, to ensure the

progressive realisation of economic, social, and cultural rights, particulary the

rights to housing, water and sanitation, social security, health and education.
386 The Commission further recommended the following measures fo the
government to address the cument high cost of living—

i

i)

{iiv)

(iv)

[v]

Strengthen the Investigotion of cases of comuption and the
prosecution of those involved in comupfion by enhancing the
investigative capacity of public prosecutors and ensuring the
independent funclioning of the Ethics and Anfi-Comruption
Commissicn.

The Ministry of Agriculture should ensure that there are adequate
food reserves to cushion Kenyans against the ever-increasing
droughts and other natural calamifies due to climate change.
Ensure adherence to the Abuja Decloration by setting aside 15% of
their [nafional and county governments) respective budgets to
health and have a zero-retention policy for patients' bodies that are
often detained for non-payment of hospifal dues,

NHIF should enhance the recruitment of more beneficiaries fo lessen
out-of-pocket expenses that the underprivileged majority of the
Kenyan population con il afford.

The billing for services at public hospitals should be reconsidered.
Related ailments can for instance attract a standard charge.,
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[vi) Enhance accountability in service delivery and the use of public
funds fo ensure that funds meant for the fulfiment of Article 43 ore
not misappropriated.

(vil Taxation especially on basic commodities and crifical factors of
production such as fuel be reconsidered.

(viij Effective public paricipafion on laws offecting cost of living.

387 The Federation of Kenya Employers while acknowledging the high cost of
iving and its impact on employers and workers, made the following
recommendations to address the issue- Promote value addition, value chain
development, market access and supply chain development. enhance and
simplify access to finance. quality information and modem technology:
enhance efficiency and transparency in provision of government services:
remove red-tape and bariers to business operations and growih; establish
County Compefitivenass index and MDAs scorecard on adherence to Service
Delivery Charters: and fully implement the EAC common Market protocol,
ATCFTA, Al Treaties and full commitment to the AU Agenda 2063.

388 The Nalional Council of Churches in Kenya proposed that the Finance Act
2023 be reviewed toreduce the tax burden imposed on the people. This would
provide incenfives to micro and macro invesiments which are the core drivers
of economic racovery of the nation. Further, the Council recommendead a
forensic audit of the national debt to ensure that Kenyans poid back only
those debts that were legifimately taken and used for the benefit of the
people of Kenya.,

389 The Public Service Commission (PSC) submitted that the rising cost of living
had confinuously impacted negatively on Public Officers, which had resulted
in low morole, poor performance and poor social welfare of officers some of
whom were depression for, amongst other reasons, the inability to meet their
financial obligaotions as and when they fell due. The Commission offered that
Dato held by the State Department for Public Service showed that 12,532
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public officers had sought psycho-social support in the Financial Year 202223
os compared to 6,616 in the financial yeor 2018/ 1% representing an increase
84%. Further, majority of public officers were servicing morigages either
through the Civil Servants Housing Scheme or other Non-Public Schemes. This
affected their disposable income and in essence their quality of life. Public
officers were unable to maintain the 1/3 of net salary requirements thereby
causing pecuniary embarrassment fo the officers, The Commission had occess
to the public service payroll management system which showed that out of
79,253 public officers in the civil service, 17.132 (21.62%) eamed less than 1/3
of their basic salary. Additionally, out of 31,892 officers in the prisons service,
13,661 (42.83%) eamed less than 1/3 of their basic salary. In the disciplined
services, out of 106.647 officers, 51,784 [48.55%) eamed less than 1/3 of their
basic salary.

3901t was the PSC's submission that this dota painted o grim piclure of the
situation that public officers were faced with as and when additional taxes
and levies were infroduced in their paycheck, The Commission therefore
recommended that either the taxation regime be reviewed, or a considerad
wage increase be moofed or public officers who are servicing mortgages be
exempted from additional and similar levies/ taxes so as to give relief fo public
officers and boost performance and delivery of services. The Commission also
recommended that implementation of the housing levy should be staggered
and possibly the Government should consider basing the levy on the basic
salary rather than the gross salary in the similar manner the N3SF contnbutions
were reformed. This would cushion employees from the adverse effects of the
all-round increase in taxes and ensure that all employees were, in as much as
possible, within the 1/3 of net salary requirement. The Commission also
recommended the review of the number of levies and the VAT imposed on
fuel so as to reduce the cost of fuel that had a ripple effect on the cost of

living.
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391 The Azimio la Umoja One Kenya Coalifion expressed grave concem about
the curent high cost of living crisis in Kenya. The Cedlition submitted that the
current level of cost of living was not only driven by higher transport costs, and
energy and food prices but also for the creation of budget deficits through
public borowing domestically and externally. Azimio was particulorly
concemed about the impact of the Appropriation Act, 2023 and Finance Act,
2023 on the curent high cost of living. It was the view of the Coalifion that
these two instuments undemmined the fundamental rights of Kenyans
guaranteed by the Ceonsfilution, particularly the social and economic rights
contained in Arficle 43 of the Consfitfufion.

392 While recognising that fhe current high cost of living crisis was os a result of @
combinafion of challenging global and domestic factors, at the domesiic
lavel, the Government and the pecple of Kenya have the responsibility and
capacity to address and neutralize the crisis through decisive administrative,
policy and legislafive interventions. Azimio submitted that unless immediate
measures were taken fo reverse the situation, the crisis would confinue to
worsen as the cost of doing business becomes unsustainable, investors shy
away from the Kenyan market and risks of social unrest and civil discrder
ncreqse.

393 Azimio thus held the view that in order to address the cost of living crisis in the
medium to long term, the planning and budgeting processes must be rights
t}use.d and people-centric, demonstrating prudent and responsible resource
use and promoting economic and social equity. Azimio la Umoja One kenya
aliance Codliion, therefore recommended the following immediate

MeqsuUres,

a) Administrative Measures: Toke immediate steps o decisively deal with
the scourge of cormuption. Some of the measures include, but are not
limited to: comprehensive audit of the national budget to ensure that it

aligns with consfitutional requirements and public officiols recusing
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themselves from decisions where conflicts may arise.This would require
legislation prohibifing public officers from engaging in private business
while in service; a comprehansive system of rewards, incentives, and
penalfies; moaking informatfion on asset declarations and public
procurement processes easily accessible to allow journalists and
researchers to scrutinize vuinerable sectors and daota that may be prone
to comuption; sealing international loopholes for facilitating illicit flow of
proceeds of comupfion; and putting in ploce measures that improve the
purchasing power of citizens and the cash flow in enterprises. This should
specifically target reviewing of taxes that have odverse impaoct on
individuals, families and businesses.

b) Policy Measures: Reduction in the budget for local and intemational
travel by public servants by 30 per cenf, reduction of wastage,
inefficiency and unecconomic use of taxpayers' monies; and the
decongestion of prisons by reducing the prison population from 64,000
to 32,000 to bring Kenya in line with international standards and save not

less than KShs 18 billion annually.

c) Legislative Measures:
i} Review the Appropriation Act, 2023 with a view fo:

= Reducing allocation to Travel (domeslic and intermnational) by
30%. This will lead to a saving of KShs 230 billion.

= Reducing dllocation fto Stote Department for Comectional
Services by KShs.18 billion by reducing the number of inmates
from 66.000 to 32,000.

« Reducing allocations to Office and General Supplies Services by

25%. A saving of not less than KShs.40 billion will be made.
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(ii) Review the Finance Act, 2023 with a view fo:

» Reducing VAT on pefroleum products by 50% from the current 16%
to B%.

s Reducing Road Maintenance Levy by K5hs.5.00 per litre, from the
current K5hs.18.00 to KShs.13.00.

« Reducing Petrcleumn Development Levy by 50%, from the cumrent
EShs.5.40 per litre to KShs.2.70.

+ Iero-afing VAT on basic food items.

« Removing excise duties on locally published books and
educational materials.

» Scrapping the Affordable Housing Levy.

« Revert the turnover tax to levels in the Finance Act, 2022,

» Zerorating content creation.

« Reinstating 16% VAT on fransfer of business as a going concern.

« Reinstofing 16% VAT on helicopters, helicopter parts and
accessornes. '

194 Azimio held that the foregoing measures would lead to substantial savings in
the recurent expenditure which should cushion the people of Kenya from
negalive impact of excessive taxafion. The proposed administrafive, policy
and legislative recommendations for immediate infervenfion would also
address the critical fiscal and financial areas with the aim of fostering fiscal
responsibility, optimising resource allocafion, and sfimulating economic
growth. The proposed reforms in both Appropriation and Finance Acts are
crucial steps toward ensuring o more efficient and sustainable financial
fromework.

395 Azimio further recommended the following measures in the medium to long

term:
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(a) establish the National Treasury as an independent insfifution as
contemplated by the Constitution to effectively serve both levels of
government independently;

(b) reinstate the National Economic and Social Council;

(c) adopt o rights, function ond zero-Based Budgeting approach fo
ensure realisation of Arficle 43 social and economic rights, elminate
the mismotch between funcfions and resources and fo tome
cormuption and wastage of public funds ond ever-spiraling expenditure
in government;

(d) review the Public Finance Mancgement Act, 2012 and review/repeal
the Internafional Monefary Fund Act and the Bretton Woods
Agreements Act, 19463 fo align with the public finance pnnciples and
processes in Chapter 12 of the Constitution and to promote the
acfualisation of rights guaranteed under Article 43;

(e} amend Arficle 203 (2] to increase the minimum allocation of shareable
revenue to counties from 15% to a minimum of 35%;

(flamend Aricle 223 fto limit supplemeniory appropriation fo
emergencies if the monies in the contingencies fund is insufficient to
meet such demand;

la) amend Aricle 225 fo empower the National Treasury to suspend the
transfer.of funds to a state organ, public enfity or county government
where there are serous and penistent breaches to set financial
controls, and to table such action o the relevant house of Parioment

for approval.
Further Engagements on the Cost of Living

394 At its sitting held on 239 October 2023 the Committee, in line with the
Parliamentary resclution that cutlines its mandate, resolved to engage experts,
professionals and other technical resource persons on the sub-issue of cost of
living and refated matters. The engagements were intended to ensure that the
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Committee adequately deliberated on the important and compiex issue of
the cost of living and came up with recommendations of how to address the
issue in the short, medium and long term. In this regard, the Committee invited
the following institutions and offices fo a roundtable meeting -
(i} The National Treasury and Economic Planning
(i) The Ministry of Energy and Petroleum
[iiij The State Department for Housing and Urban Development
fiv] The Office of the Ceoniroller of Budget
[v] The Pardiomentary Budget Office
(vi] The Institute of Economic Affairs
[vii] The Scciety for Intermational Development
(viiij The Infernational Budget Partnership- Kenya
[ix} FCPA Hon. Billow Kerrow
397 The National Treasury submitted that the Cost of living in Kenya was meosurad
by Consumer Price Index [CPI) reported by the Kenya Nafional Bureau of
Statistics. The CPl measures inflation by fracking the changes in prices paid by
consumers for o basket of goods and services over time. It was the Minisitry's
submission that inflation rafe remained above the government target range
of 5+ 2.5 percent from June 2022 fo June 2023 indicating that the cost of living
was high during the period. This was a result of increase in commaodity prices
particulary food and fuel due to multiple shecks that impacted the economy.
The shocks included:

(i) Lingering effects of COVID-19 pandemic, especially in China that
resulted fo supply chain disruptions;

(i} The Russia- Ukraine confiict and subsequent sanctions that disrupted
world markets, most notably through sharply raising global commodity
prices; and

{iii) Climate change that offected agricultural productivity through the
impact of the prolonged drought that led to higher food prices ond
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exacerbatfing food insecurity in vulnerable regions such as the arid and
semi-arid regions.

398 It was the National Treasury's submission that the rising cost of living was due
to a combination of the ongoing fightening of monetary policies by the
advanced economies fo address inflofionary pressures, specifically the
headwind for a strengthening dollar, the depreciafion of the Kenya shillings,
fuel price increases internationally, and elevated commodity prices. The rising
cost of living was also a result of ineffective or inodeguate policy interventions
such as subsiding consumption of goods instead of proeduction, gaps in food
supply chains that contributed to import dependency and post-harvest losses.

399 The National Treasury submitted that the Govemment had put in place
several measures to reduce the cost of living through the implementation of
the Bottom-Up Economic Transformatfion Agenda. The Govemment's
development agenda recognized the importance of managing the cost of
living though wel-functioning markets to enhance ]::rnduc‘rivi‘r',r, availability
and affordability of goods and services for all citizens. Focus was on increasing
employment, more equitable distibution of income. social security while also
expanding the tax revenue bose and increased foreign exchange earnings.
The Govermment had also taken a long-term sustainoble approach of
subsidising production of goods instead of consumption torespond to the rising
cost of living. Such measures include fertiliser subsidy program and waiver of
duty for importation of key food products to bridge the food stocks deficit as
well as lower and stabilsed food prices and animal feeds. The Government
contfinued to preserve macroeconomic stability by ensuring inflation remained
within target range through adopling timely and adequate monetary policy
interventions. There was still pressure on inflation from food and fuel but not
core inflation.

400 The National Treasury stated thot Government interventions were required to
correct market failures which occumred due to abuse of market power,
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information asymmetry and negafive market externalifies. In this regard, the
Government had established the Financial Inclusion Fund (Husfier Fund] fo
provide access fo affordable credit to individuals and MSMEs and encourage
savings and reviewed the policy in the energy sector with the aim of
developing and diversifying this market further by improving sourcing and
supply of cooking gas that inevitably had resulted in high costs that also drove
domestic inflation costs. As part of Drought Mitigation measures and climaote
adaptation programme, the Govemment had initicted o Natfional Tree
Planiing Campaign that sought to enhance national free cover and inifiated
new dam cq}nsﬁ'ucﬁuns to address drought concems and ensure Kenya had
enocugh horvested watfer to facilitote a water management strategy for
imgation for food preduction.

401 The National Treasury stated that they had fostered stabiisation of the foreign
exchange market enabled by the govemment-io-government petroleum
supply arangement that had enabled Kenya to extend the credit period for
pefroleum imports from 30 days fo 180 days.

402 On the implementation of the Finance Act 2023, the Ministry nofed that the
tax measures in the Finance Act 2023 in addifion fo raising revenue o finance
the Governmeni ogenda also aimed ot bringing equity and faimess to
taxation and reducing the cost of living. Over the years, petroleum products
had received preferential tax treatment gradually fransifioning from exempt
status in 2013-2018 to 8 % from 2019-2023. The continved practice by the
government to subsidise the cost of fuel by levying a preferential rate of 8%
was distorting the market, yet the economy should be operating on principles
of demand and supgly. In this respect, the National Assembly amended the
VAT Act to remove the preferentiol raté on petroleum products so that the
product would be subject to the standord VAT rate of 16 percent. Other
measures included in the Anance Act, 2023 aimed of bringing equity and

faimess fo faxation include:
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(i} Intreduction of withholding tax on digital content monetisation at 5% for
residents;

(i} Infroduction of withholding tax on sales promotion, marketfing,
adveriising services at the rate of 5% of the gross amaount

(iii) Increasing the rate of tumover tax from 1% to 3%

{iv] Infroduction of digital assets tax at 3% of the value of the asset

[v) Introduction of two additional PAYE bands of 32.5% for annual income
of KShs.3. 800,000 above the 30% tax band and 35% for incomes above
KShs.9, 600,000 per annum. This was meant to enhance progressivity of
taxation of personal income and share the fax burden.

403 It was their submission that the Finance Act 2023 also aimed fo protect local
industries from competition from imported goods, infroduced the Affordable
Housing Levy that would facilitate construction of Afferdable Housing Units
expected that it would create new jobs, both direct and indirect among the
professionals, youth and M3MEs in general, along the production value chain.
It would also provide a market for suppliers of raw materials for the construction
of the housing unifs, among other benefits to the economy.

404 The Natfional Treasury made a submission on the implication of removal of any
taxes, levies or charges to cushion Kenyans against the high cost of living and
the attendant effects on the economy. They avered that considering all the
above measures had been factored in the revenue projections that informed
the FY 2023/24 budget, the removal would result in a revenue shortiall hence
negatively affecting the implementation of the FY 2023/24 budget. The
government would again hove no revenues or flexibility to cushion Kenyans.
Further, it would result in more borowing and worsen the country's economic
situation considering that it was already negatively impacted on account of
existing loans due to curency depreciation. On the overall, it would negatively
impact implementafion of Bottom-Up Econocmic Transformation Agenda
(BETA) of the government and the development discourse of the economy. It
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was their view that the cument cost of living debate was a resultant factor on

past policy mistakes that had been costly fo the economy though creating
distorfions and the adjustments would thus be cosily in the short term.

405 The Ministry of Energy and Petroleum submitted that they hod been
spearheading the implementation of various projects and inifiofives to ensure
adequate and relicble energy services, while at the same time seeking fo
reduce the cost of electricity and petroleum products in order to make Eenyo
a compefitive investment destination.

406 The Ministry submitted that it had put in place measures to reduce the cost of
pefroleum products by renegotiating Freight and Premium (F&F) under the
Govemment-to-Government amangement in September 2023 which had
reduced the monthly demand for USD and hence alleviated the depreciation
of the KES for a net positive effect on pefroleum pump prices; and pump price
stabilisation under the Petroleum Development Levy Crder, 2020 to cushion
CONSUMErs.

407 With regard to the cost of electricity, the Ministry informed the Committee that
the cost of electricity to end-user comprised- energy cost rates that were
primarily dependent on the power purchase and the fransmission and
distribution costs [58%), taxes and levies [16%) and pass through costs of fuel
cost charge, forex and inflofion adjustments costs [26%).

408 In addition, the Ministry submitted that all electricity tariffs in the country were
set and regulated by the Energy and Petfroleum Regulatory Authority (EPRA)
as per Section 11 (c) of the Energy Act, 2019. The policy objectives of any
Electricity Tariff Review included:

li) Economic Palicy (achieve efficient rescurce allocation)

{ii) Financial Policy {ensure short- and long-term financial viobility of sector
utilities)

[ii] Social Policy (cross subsidisation amongst consumers)- Domestic and
small Commercial Lifeline Cotegory
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407 The Ministry stated that the two macroeconomic factors that had confributed
fo the increase of electricity cost were the ropid depreciafion of the Kenya
Shilling against major foreign cumrencies and inflafion pressure that had pushed
up operational costs.

410 In order to reduce the cost of power, the Ministry submitted that they had
focused on addressing the power purchase costs. This was expected to have
the highest impact on the cost to the end user as it accounts for sixty-five per
cent [65%) of the end user cost of electricily even as other cost reduction
measures were pursued. There were other initiatives that the Energy sector led
by the Ministry of Energy and Petroleum was pursuing to achieve reduction in
Power Purchase costs including-

(i) Renegotiation of the existing operafionol Power Purchase Agreements
[PPAs) of KenGen and Independent Power Producers (IPPs) with a tatfal
power purchase cost of KShs. 143 billion (June 2023). The renegofiotions
WETE [N Prograss:

(i) Non-renewal of the expiring expensive Power Purchase Agreements
[PPAs);

i) Exploring use of Battery Energy Storage System [BESS) as a means of
storing “excess power” during off-peak pericds and ufilising it during
peak hours thus aveiding the use of thermal power plants which were
expensive to run. This would confribute to efficient utilisation of the
available installed capacity;

(iv] Operationalisation of the energy auction framework for new renewable
energy generation projects to benefit from competition in order to drive
down power generation costs hence lower tarffs. The Ministry hod
clready developed o Draft Renewable Energy Auction Policy [REAP)
while Regulafions fo operafionalise this were under development by
EFPRA:
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(v) Adoption of Regional power frade in order for the country to benefit

from the lower cost of supply. enhance system stability and reduce
capacity payment costs associated with new generafion procured
using the curent power purchase model. The rollout was expected in
the medium term;

(vi} Hybridisation of off-grid thermal stations to reduce diesel fuel costs was
ongeing with four projects (Merti, Habasweni, Eldas and Bwak) targeted
for completion by December 2024, Additionally, a project to connect
Lodwar to the grid had been proposed;

(vii) Acceleration of geothermal explorafion in Menengai and Baringo (Silali
and Paka] and development as the power base lood. This would
reduce dependence on thermal generators as a base lood and further
reduce costs of power;

(vili) Ensuring that all future Variable Renewable Energy (VREs) Generation
plants were installed with battery storage to ensure the need to dispatch
other more expensive generation fo bridge the gop creafed by
varnability which further increases the cost of power;

{ix) The Ministry was exploring ways to standardise the Country's Heavy Fuel
Oil (HFO) specifications in order to allow for bulk importafion of HFO to
benefit from economias of scale:

[x) The Ministry was working together with relevant security agencies fo
eliminate fransformers, transmission line steel towers and other power
infrastructure theft and vandalism that increased the operational costs
that further increased the cost of power. Already the Energy Poiice Unit
(EPU) was fermed and operatfional to address security challenges within
the sector;

(xi) Promote the offtake of off-peak taniffs, clean cooking and e-mobility to
further drive demond which reduced the overall costs per unit of

electricity;
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(xii] Completion of critical generation, transmission lines and substations fo
enhance the stability of power thus increasing the demand and uptake
of power,

(xiii) Switch to renewable energy sources such as solar or wind power, which
could offer low prices while also reducing their carbon footprint;

(xiv]) The Minisiry confinued to take cdvantage of innovative financing such
as the Green Climate Fund which were cheaper sources of finances to
fund progrommes ond projects thus contributing to lower cost of
projects in the long run; and

(xv) Improving fransparency and accountability in power procurements
through standardised PPA and stiict adherence to the relevant lows and
regulafions.

411 The State Department for Housing and Urban development submitfed that the
Govemnment of Kenya had a goal to deliver housing on ownership terms for
the Kenyan citizens. with an ambition to move from 30,000 mortgages to
1.000,000 mortgages with favourable ownership terms that have monthly
payments a5 low as KShs, 5.000. The Government also aimed to bridge the
annual gap of 250,000 homes by activating projects across the nation. It was
their submission that this ambitious program could be achieved by- focusing
on the pipeline to launch ready projects on both nalional and county levet;
promofing economic recovery by linking M3IMEs and Jua Kali sector to these
projects; and moking provisions in legisiafion for cheap and stable financing
that will underwrite projects en masse.

412 The Department of Housing opined that in o confracting economy, the
primary target should be not to get into recession. Falling to act was not an
opfion for developing economies which had critical development needs,
many of which were exposed during economic downtums including- limited
resiience in the econaomy, lack of social safety nets. and impact on guality of
life due to disrupted supply chains. In addition, they submitted that an
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economic recession would create a perfect storm friggered by high debt in

hard curency, curency devaluafion, high inflation, rnsing interest rates,
uncertainty, and limited revenue collection due fo decreased spending. It was
their submission that Kenya also faced high unemployment rates, youth bulge.
confrocting monufaciuring, prolonged drought, impact of COVID 1%
economic slowdown, impact of Russio-Ukraine crisis, and impact of Us
government increasing interest rates (capital flight).

413 The State Department was of the opinion that several strategies could stem a

recession under these condifions- Creafing consumptive demand,
encouraging spending, and creating jobs in industries with multiplier effects. It
was their opinion that investments in infrastructure most often hit these three
points. They further submitted that investments in housing projects would help
the Govemment to issue a “stimulus check™ which would make the required
investrnent in housing which in fum would expand enterprise and create jobs
for the benefit of citizens. It was their position that this would only be possible if
investments were at scale, ond therefore the Housing Levy would be a critical
part of the financing solution for resolving systemic challenges in provision of
housing.

414 It was their opinion that the Housing Fund would mobilise capital, offer

cerlainty of sales in the form of an off-foke underfoking to developers, and
provide accessible finonce for home buyers through a Mational Tenant
Purchase Scheme.

415 The Office of the Confroller of Budget (OCOB) cbserved that the high cost of

living in Kenya was caused by factors related to operations within the National
and County government, These include— pending bills, misuse of Arficle 223
of the Constitution on supplementary appropriation, huge public debt, poor
prediction of revenue and expenditure, unexpected shocks to the Budget
within a fiscal year, under-performance of own-source revenue collections by
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the counfies, high expenditure on Personnel Emoluments by Counties. and
bomrowing fo fund salaries and operations, among other factors.

414 The Coniroller of Budget proposed the following inferventions fo address the
cost of living—

(i) review of the existing tax structure to ensure that it did not unduly
burden low-income househelds. In addition. pursue an opfimal fax
rate that moximises government revenue without discouraging
economic activity;

(i} implement stringent measures to eliminate comuption and ensure
proper utilisation of public funds for the benefit of the citizens;

(i) strengthen Social Safety Nets fo qssist vuinerable populafions, such
as the elderly, disabled, and low-income families;

(iv] encourage partnerships between the public and private sectors to
invest in crucial infrastructure projects;

[v) implement strict fiscal discipline measures to ensure prudent use of

. public funds;

[vi] invest in Agriculture to boost agricultural productivity, reduce food
imports, and stabilise food prices in the market;

[vi] foster the growth of local indusiries by providing incentives,
subsidies, and infrastructure support;

[viii) encourage the manufacturing sector to produce goods locally.
reducing reliance on imports and subsequently lowenng consumer
prices; and

(ix) improve on the quality and accessibility of education and
healthcare services to reduce the burden of private spending on

these essential services,

417 The Institule of Economic Affairs (IEA) submitted that some sectors of the
Kenyan economy had not recoverad from the impact of Covid-17 pandemic.
The Insfitute noted that the economic stimulus provided by the National
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Treasury should be proportionate to the economic effects of the pandemic.
They noted that the resources cllocated for economic stimulus covered
productive and service sectors that included agriculture, health, educafion,
drought response, policy, infrastructure, finoncial inclusion, energy ond
environment conservations. The economic stimulus was therefore insufficient.

418 The Insfitute noted that the poor performance of the economy could be
atiibuted to debt distress, historical policy missteps on foreign exchange,
global economic conditions and a constrained fiscal space.

419 Regording the taox regime, |IEA noted that Kenya's fax system faced
challenges including incoherence of tax policy: unfaimess and lack of
inclusion; complexity of tax policy and lack of transparency. Further, the
structure of the economy, including the existence of hard fo tox sectors such
as agricuiture and large informal sectors complicated the fax system.

420 |[EA proposed a number of policies to contain high cost of living including
fiscal response such as tax relief, VAT exemptions, expenditure on subsidies on
essentiol commodities and social protection; fightening of the monetary
policy; anchoring all social protections in a statute among others.

421 The Insfitute proposed the following reforms for establishing an efficient tax
system:

(i) National tax policy — on efficient and fair tax system that promotes
equity in fax administration and predictable tax environment for
businesses to operate. The objective should be to expand the fax
base so as to enhance faimess and equity in fax system.

(i) Medium Term Revenue Strategy- provide a comprehensive
approach of undertaking effective tax system reforms for boosting
fax revenues and improving the tax system over the medium ferm.

422 The Pariamentary Budget Office (PBO), made a presentation on the state of
the economy, proposing review of taxes, levies and charges fo cushion
Kenyans against the high cost of living, and performance of the Housing Levy
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Fund. The Office submitted that the decline in growth rate of the economy
could be aftributed to-adverse weather conditions, the COVID-19 pandemic,
the Spil-over effects of Russio-Ukraine War, and Global inflafion. In addition,
the trend in the Purchasing Monagers Index (PMI) indicated deteriorating
business condifions and a decline in business activity for the better part of 2023,
The PBO submitted that other risks fo economic growth included- input cost
pressures due to high inflationary pressures arising from fuel bills; curency
depreciation: declining domestic demand/purchasing activity; reduction in
development expenditure; commodity price volatiity; and continued
fightening of global financial markets.

423 The Office proposed that the government should continue pursuing the key
drivers of economic growth such as- recovery of the agrculiure sector, a
resilient services sector, ongoing public sector investments, in priorty value
chains and the construction seclor due to rollout of the affordable housing
programme, robust private sector investment due to easing of global
commodity prices and supply chain constraints and enhancing domestic
demand. In addition, PBO proposed that the government should work on
revitolisation of exports. rotionalising imports, scaling down on external
bomowing. and the CBK developing mechanisms to address speculation.

424 On the Housing Levy Fund, the PBO submitted that in the 2023/24 approved
budget estimates, the expected collection from the MNational Housing
Development Fund was K5hs.43.22 bilion. However, there was no clear
framework in ploce for the relecse of funds from the MNational Housing
Development Fund to be used in implementing the Housing programme.
Further, there was a need for a review of the Income Tax Act to ensure that
levies such as the Housing levy were deducted from basic pay.

425 The Parliamentary Budget Office further proposed several tax interventions fo
reduce the cost of living in the medium ferm to long term - maintaining a
progressive tax system. lowering dufies and faxes rates for sensitive products
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such as petroleumn and baosic foods, reducing the Pefroleum Development
Levy Railway Development Levy & Import Declaration Fee to help contain the
escalation of fuel prices; phasing out custom exemptions; and reviewing ol
levies to have them based on basic pay and not consolidated/gross pay. This
would help to contain the effects of such levies on consumers and businesses,

426 With regord to opfions fo reduce the cost of running govemment, the
Pardiamentary Budget Office proposed that the govemment should merge
MDAs with similar and overlapping mandates; fully hand over devolved
functions being funded in the National Government budgetl, curtail
enactment of new legisiation establishing State Corporafions: and privatize or
fold non-performing State-Owned Enterprises; and improve the efficiency of
public investments.

427 The Society for International Development submitied that taxation was o
crucial aspect of the social confract between cifizens and the state. It
represented citizens’ obligation to confribute financially to fund pubiic SErviCes
and infrastructure, ensuring the collective well-being of society. In retumn, the
stote would provide essentiol services, maintain order, and promaote ifs citizens'
averall welfare and development. Citizens also expected that their funds
would be managed and disbursed prudentty.

428 The Society further submitted that the 2010 Constitution of Kenya outiined the
social confract between the govermment and its citizens by esfablishing the
principles of governance, e:nsur'lng fundamental rights ond freedoms. and
defining the roles and respensibliiies of different branches of government
through various provisions, including the Bill of Rights, Chapter Eleven on
Devolved Government, Chapter Six on Leadership and Integrity, and the
principles of public porficipation and access to information. However, when
citizens believed that the benefits of taxation were not commensurate with
their sacrifices, it could signal a breach of the social contract, leading to social
and paolitical tensions. This depended on factors such as the overall fax burden,
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the perceived foimess of the tax system, the quality of public services
provided, and the level of cifizen parficipatfion in govemance.

429 In their view, the tax increases on pefroleum and its derivative products would
inevitably have a domino effect on the prices of all other goods ond services
that Kenyans enjoyed, given the centrality of pefroleum products, parficulary
in the fransportation sector thus impaocting on the lives and livelhoods of
Kenyans and, more so, those who are vuinerable.

430 The SID noted that Kenyan economy was yet to recover from the negative
impact of the COVID-19 pandemic. The economic downturn had led fo job
losses, reduced incomes, and higher prices for food and other essenficl goods
making it difficult for many Kenyans to make ends meet. The 5D was of the
opinion that the food insecurity and food poverty situation in Kenya would
worsen in the coming months as the impact of tax increases rippled outward
in the economy - and combined with the impact of poor rains on harvests
(ond consequently food prices).

431 In response to the economic decline, the 31D submitted that there would be
challenges in adopting austenty measures and tax increases to address the
cost of living issue. They offered that austerty measures which involved
reducing govemment spending to reduce budget deficits, typically proved
counterproductive, os it could lead fo reduced economic growth and
exacerbate the fiscal chollenges it aimed to solve. Austernty also had a
disproportionate impact on the poor and wvulnerable because the
government frequently cut spending on essential services such as healthcare,
education, and social welfare. This could lead to a decrease in the quality of
life for those who relied on these services.

432 The Society alo submitted thaot tax increases, especially when they
disproportionately affected lower- and middle-income individuals, could stifle
economic growth and discourage investment and innovation. Further, high

taxes could lead to capital flight aond hinder enfrepreneunal activihias.
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433 It was the opinion of the Society that inferventions should be designed to
stimulate the economy rather than confract it. By increasing govemment
spending and fax cuts, governments could increase demand for goods and
services, which created jobs and boosted economic growth. Several vital
ingredients had confributed to their efficocy:

(i) Flexibility: Policymakers needed to be flexible and adapf to the
unique economic circumstances of their country.

lii) Investment in Key Secfors: Targeted infrasiructure, education. and
technology invesiments could stimulate ecenomic growth and job
creation.

(iii) Progressive Taxation: If tox increcses are necessary, progressive
texation that places a higher burden on high-income individuals
and corporafions could minimize adverse economic impacts.

(iv] Transparency and Accountability: Open, fransparent govemance
and accountability measures were essential to maintaining public
trust and preventing comuption.

(v] Safeguarding Social Welfare: Protecting essential social services,
such as healthcare and education, was vital fo ensuring the well-
being of citizens.

(vi) Innovative Solufions: Creative and unconventional policies could
lead to economic success, as seen in lceland's approach to the
2008 crisis.

434 In addition, fo ensure economic growth and recovery the Society for
International Development recommended that the govermment should
prioritise  investment in  education aond innovation, encourage
entrepreneurship and  small  business growih; promote sustainable
environmental and technological investments, shift to labour intensive
manufacturing for the locol economy, priontise food system fransformation;
and implement progressive taxation and social welfare safeguards.
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435 The International Budget Parinership Kenya noted that the poverty rates in
Kenya hod been going up to just under 40% in 2021. As such, the impact and
solufions to the debate on the cost of living would be best measured by what
happened to the livelihoods of the poor and vulnerable households. IBPK
stated that the central force behind the cost-of-living crisis was the high levels
of debt servicing ond toxation. The growth in public expenditure financed by
public debt had become unsustainable, prompting revenue mobilisation
efforts that had seen the prices of food, fuel and electrcity rise in 2023.

434 The |IBPK stated that according to the Kenya National Bureau of Stotistics, in
2021, the poverty rate in Kenya stood at 38.6%. which franslated to
approximately 19.1 milion Kenyans living below the poverty line. Significantly,
this figure marked an increase from the poverty rate in 2019, which was 33.6%.
In just two years, the economic repercussions of COVID-1? had pushed an
additional 3.3 million Kenyans into poverty. This surge in poverty rates affected
40 out of Kenyo's 47 counfies. The economic challenges were further
exacerbated by the severe drought thot impocted Kenya's ogriculture-
dependent economy. and exchange rate fluctuafions.

437 In their presentation, IBPK noted that the three main defining aspects of the
state of the economy are the high cost of living, stow growth in incomes, and
depreciating exchange rate against the dollar. They noted as follows: -

(i} High cost of Living: The cost of living had been on the rise in Kenya over
the past five years or 5o and had been steeper in the past year. The
Finance Act in 2018 started a process that increased taxes on fuel and
started to reduce tax exemption to basic commaodities. The COVID-19
pondemic in 2020 and the economic leckdowns that followed affected
businesses and supply chains that led to an increase in prices of basic
commoadities including those imported from outside the country. The
Finance Acts have year on year continued to adjust taxes and tax rates
on zero-rated products and cul exempfions that often benefit the poor
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and vulnerable households. The recent drive by the government fo
increase tax revenue had mainly been driven by the govemment's
shrinking fiscal spoce and ongeing fiscal consclidation program. It was
their opinion that any sudden increase in faxes, especially those related
to consumption. heavily affected poor and vulnerable households
whose choices on what they could offord shrank especially in scenarios
where incomes are not growing as fast.

(1) Slow Growth in Incomes: While the cost of living had risen quite fast over
the past few years, incomes had not kept pace. Since 2020 the minimum
wage and other eamings had actually shrunk when adjusted for
inflafion. Therefore, os the cost of living hod accelerated, households
had less income to cushion themsalves. As the govemment had done
away with tax breaks on basic commodities and removed subsidy
programmes especially those that benefit the poor, their gbility fo
accommodate the costs at household level was limited. This also meant
that the government’s fiscal consolidation goal fo increase revenue
collection by increasing faxes may not materialise when the frend in
incomes was not growing. Therefore, it was not surprising that the latest
reporfs on revenue collections are indicafting missed targets.

(i) Depreciating Exchange Rate against the dollar: Kenyo remained a net
importer of many commodities whose prices were then affected by the
exchange rate. As taxes had increased over time, the exchange rate
had compounded and been a key confributor to the cost of living
especially when driven by key commodities such as fuel,

438 The IBPK noted that the key drivers of the high cost of living seemed fo be a
mix of high debt servicing that left imited fiscal space for service delivery; high
taxation that drove the cost of key inputs like energy high: and non-priority
spending through State Owned Enterprises.
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(i} Public Debt & Debt servicing: The IBPK submitted that Kenya's public debt
growth hod been occasioned by larger than anticipated fiscal deficits
each year and had a root couse in imprudent expenditure and
inconsistent revenue collection. This meant that the omount of
bomowing needed to fill the physical gap was going to increase (more
debti). The frend wos indicative of a problem with the fiscal peolicy and
raised concems about Kenya's budget credibility. It was their submission
that the rising debt service expenditure left less fax revenue available to
the guvémmenf to spend on other essential pricrities: health, education,
social protection, and the equitable share of counties. Debt repayment
was the lorgest consumer of domestic taxes. In the face of the
impending debt crisis, the |BPK stated that the govemment should
prioritise the efficacy of public spending. ond the reduction of the fiscal
deficit.

(i} High Taxalion: As opposed to facing the reality of unsustainakle public
expenditure, the IBPK noted that the government had chosen fo rally its
efforts around revenue mobilisation with infroduction of a number of
aggressive tax measures as seen in the Finonce Act 2023, National Tax
Policy and National Medium Revenue Strategy. Tax rates had scared;
however, this had not resulted in higher revenue for the govemment,
Fundamentally, the problem stemmed from a lack of growth in incomes
that would redlise high tax revenues upon higher tax rates. The |BPK
further submitted that a big driver of the cest of living today had been
the cost of fuel and electricity. In the face of this, the IBPK was of the
apinion that the easiest win for the government in the batfle against the
cost of iving was to rationalise some of the 9 taxes and levies on fuel.
They also noted that part of high electricity prices was the use of IPPs;
which not only predominately used diesel fuel [price of fuel risk) but were
also paid in dollars [Foreign exc hange risk).
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(iii] State Corporation reform as key to culting cost of government: State
Corporations formed o key part of govemment expenditure. On
average they hod accounted for 25% of total MDAs expenditure over
the past three years between 2020/21 and 2022/23. There were aver 200
hundred state owned enfities in Kenya and over the vyears the
government had made efforts fo reform these SOEs in o bid fo increase
efficiency and reduce the administrative costs. The reforms were also an
important step to align the SOE functions with the county government
after devolution. The IBPK submitted that the Pariomentary Budget
Office had estimated that the government could generate KShs.30
billion annually fram the strategic privalisation of some of the 248 State
Corporafions in Kenya.

437 FCPA Hon. Billow Kerrow, submitted that the Kenyan economy was unstable

with @ decline in mocro-economic indicators, increased interest rates, the
shiling was on a free-fall. and inflation, driven by non-food items, had
increased. In addifion, the frade imbalance frend was largely negative as
imports had exceeded exporfs by three times and demand for goods and
services was subdued as purchasing power had been eroded. Unemployment
was the highest in the region as businesses confinued to shed jobs.

440 |t wias his submission that the public debt was driving the State's high taxes

policy, enhanced exchange rate risks and the high interest rates. Globaol
increases in prices of raw materials, including oil, disrupftion of the food supply
chain and high inflation mitigation measures had exacerbated the situation.
The high cost of energy and high foxes had all cenfributed significantly to the
waorsening business environment in the counfry which together with other
canstants, such as corruptien and poor governance, had eroded the

country's competitiveness in the region.

441 On the ssue of taxes. levies and charges. Hon, Kerow stated that the Kenya

kwanza administration had placed tax collections as ifs priorty, arguing that it
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would have more money to repay the public debt, and invest more in
development. He offered that a cardinal rule during on economic decline was
to not raise taxes becouse employers struggled to keep their business in
operation and pay their employees, and individuals were concerned about
loss of income. More taxes would only increase the cost of living and worsen
the poor business envircnment, In addifion, the increase in taxes would spur
increased spending in Government in anficipation of increased revenue,
However, revenue shortfalls would then inevitably lead to more bomowing.
Moareaver, tax predictability was now a major concemn to investors that were
finding it difficult to plan appropriately.

442 Hon. Kermow averred that besides the taxes, there were numerous levies
collected by the Government which in redlity are taxes. It was his submission
that there was a need to review some of the taxes downwards especially those
offecting food, fuel, industiol row materials and inputs, including the
consiruction industry. Recent reporis had indicated that revenue collections
had declined as Kenyans reduced consumpfion. In addition, the 16% VAT on
fuel had had a profound efftect on the cost of living. reducing Kenya's
compefifiveness and reducing revenue collection. [t was his proposal that VAT
should be removed. Further, the 17.5% export and investment promotion levy
on steel and clinker would not boost local production, let alone exports, and
shouldn't have been infroduced. Moreover, the many direct taxes. including
the Housing Levy, would reduce the disposable incomes of employess,
reduce purchasing power, and erode the profits of businesses. He submitted
that there was an urgent need to review hundreds of levies charged by both
levels of Government and eliminate those that were an unnecessary burden

~on the economy. It was his proposal that every policy and regulatory proposal
must be reviewed in terms of ifs impact on the cost of living before Cabinet
and Pardiament approval is sought,
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443 On the Cost of unning government, Hon Kerow submitted that rationalisation
of public expenditure was crifical in confaining the deficit and bomowing. It
was his opinicn that fidelity to budget cppropriafions os approved Dy
Parliament in Exchequer releases was a critical matter that the Confroller of
Budget should take seriously.

444 With regard to public debt Hon. Kerrow submitted that given Kenya's fragile
economy and the rising poverty, it wos necessary that the Govermment focus
the attention-of Kenyans to the real possibility of default en public debt which
would send the country into a financial abyss. There was therefore a need for
a nafional conversation about debt with the Government being fransparent
with the public on borowing. It was his assertion that Parioment hod the
singular mandate to demand that it must approve all loans prior to Treasury
signing on to them os required by the Consfitution and hold fo account those
who commitfed the State fo loans not meant for development.,

445 Hon. Kerow submitted that Kenya was vulnerable fo misplaoced priorfies in
Government spending such as building houses when schools required over
10,000 classrooms for the Competency Based Cumiculum (CBC), or when HELB
could not finance university students, or when the Education ministry cannot
find money for schools' capifation. If Government expendifure was not
prudently managed, it would confinue to impoverish Kenyans with debt and
high taxes. It was his opinion that the decision to tax Kenyans to fund
consfruction of housing was misplaced and that the Govermment would not
efficiently absorly the over KShs 300 billion the fund would rose over the next
three years. Government should have uvsed policy to incenfivise the prvate
sector fo build the houses, including guarantees to baonks to lend at
concessionary rates, tax remissions etc. In addition, there were nearly 250 state
corporations; about 50 were of commerciol noture while many were an
unnecessary burden on the exchequer. Rafionalisation of state corporations
was critical. He also offered that the numerous attempts to change policy and
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legislafive framework in various sectors in the short-term was proving to be an
economic burden to the taxpayers and cost of living. This included the Housing
Fund, NHIF restructuring, CBC, the Hustler Fund, Maisha Number, new HELB
funding structure, G-G pefroleum deal, coffee sector reforms efc. It would
have been better to infroduce them over the medium to long term.

446 On devolufion, it was Hon. Kerow's submission that the fotal budgetary
allocations to devolved county governments and Independent Offices and
commissions was less than 10% of the current fotal budgeted expenditure. The
Independent Offices and commissions were necessary for good govemance
and provided relevant checks and bolonces thaot were necessary for
accountability. [t was his opinion that if the national government devolved all
functions as provided for in the Constitution, and ensured that resources
followed funcfions, a huge amount of funds would be saved by the Treasury.
There were sfill many functions held imegulardy by the national government
which created inefficiencies. duplicafion and wastage of public resources.

447 Hon, Kerrow moade submissions on improving the business environment to
grow the economy stafing that the Government should call for a national
convention on the economy that would bring together all key stokeholders in
the economy, particulary the business community through the key
professional and business forums and organisations. This would give the
Government an opportunity fo listen to indusfry, farmers, investors, SMEs etc.
and craft a new vision on how fo revive the economy. He submitted that the
Government should address the key challenges affecting cost of production
that had rendered the country uncompetitive in the region in order to stem
the exodus of investors. Foremost being the cost of power. He proposed that
the government should implement the 2021 report on the Presidential
Taskforce on the Review of Power Purchase Agreements. In addition, he
proposed that the Government should priorifise constructive engagemeants
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with the manufacturing sector, the informal sector and SMEs fo address growth

bariers as key economic enablers for creation of jolbs.
Commitiee Observations
448 The Commitiee cbsarved that—

(a) Stakeholders made a number of proposals on addressing the cost of
living including reviewing economic policies, improving food and
agricultural production. enhancing social protection programs,
reviewing the tax policy. promotion of local production and business,
providing subsidy programmes, and reducing govemment
expenditure.

(b) The high cost of living was a result of many factors including the
prolonged effects of the COWVID-19 pondemic, debt distress.
international conflicts, prolonged droughts, confinued fightening of
global financial markets, cimate change. the depreciation of the
value of the Kenyan shilling relafive to US Dellar, increased taxation,
siow growth of incomes, among other factors.

(c) Kenya being a net importer, the appreciation of the dollar relafive to
the Kenya shilling had mode imports more expensive confributing fo
the high cost of living.

(d) Improved food and agricultural production including providing
subsidized farm inputs and extension services, crops diversificatfion,
enhanced imigation, volue addition and occess to agricultural
financing would help address food shortage in the country as well as
reduce ovemelionce on food imports which had immensely
confributed to the high cost of living.

[e) There was no legislative framework to guide implementation of the
rights guaranteed under Ardicle 43 of the Conslitution. However,
Parliament was in the process of considering the Economic and Social
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Rights Bil, 2022 aimed at implementing provisions of Article 43 of the
Constitution,

(f] There was need to consfitute a multisector consultafive body fo provide
timely, accurate and independent expert advice to the Governrment
and report to Padioment on economic and social matters, national
debt and its management, and implementation of Vision 2030 and
other long-term nafional development initiotives, The body should
penodically convene nafional forums o focilitote Kenyans fo have o
discourse on economic and social matters.

{g) Te reduce recurrent expenditure of the government, there is need to
strategically privatize State Comporations which  account  for
cpproximately 40% of total government recurent expenditure, yet their
returns were not commensurate, Further, there is need fo streamline the
functions of Commissions to eliminate duplication and ensure
efficiency.

{h] There had been frequent changes in tax structures and laws causing
unpredictability and inefficiency in tax oadminisfration which
complicates revenue collection, encourages tax evasion and leads to
tax exhaustion among citizens, hence underperformance in revenue
collection.

[i) Following the enactment of the Finance Act, 2023 the Affordable
Housing Levy was imposed as @ tox charged ot 1.5% of the employee's
gross monthly salary for the employee and a similar amount for the
employer. Whereas the purpose of the Levy is to provide funds for the
development of aoffordable housing and associoled social and
physical infrastructure as well as the provision of offordable home
financing to Kenyans. there was no clear framework for its utilisation,

(j| Provision of affordable energy is a critical driver for indusirialisation and
food production. However, the cost of electricity in the country was
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significantly high. That was attributed to numerous taxes and levies,
high cost of production of eleciricity, unfavorable coniracts between
KPLC and Independent Power Producers among other factors.

(k] Pefroleum pump prices in Kenya defermined by the landing cost,
storage & distibufion costs, faxes &levies, and allowed margins, among
other factors, had been steadily increasing in the recent past,

(I) Fuel is o major contibutor fo the cost of production in Kenya. Thus, a rise
in fuel prices leads to increased production costs for agricultural ond
manufactured products which is in tum passed on o consumers.

(m) Conflict of interest in the public sector undermines an officer’s
integrity. decision- making and proper conduct in the execution of their
officiol duties. Managing conflicts of interest in the public sector is a
crifical aspect of prevenfing comuption which is a major hindrance to
the process of economic development. _

[n) Reports by the Auditor f}enernl and Confroller of Budget revealed that
County governments had consistenfty breached paragraph 25 of the
Public Finance Management (County Governments) Regulations, 2015
which requires that the wages and benefits for public officers should
not exceed 35 % of the county government's total revenue. The high
wage bill was a threat to the objects of devolution as provided for
under Arficle 174 of the Constitution.

(o) The Nafienal Government Budget Implementafion Review Reports of
August 2023 [FY 2022/23) by the Office of the Controller of Budget
revealed that the total autstanding pending bills for both National and
County Governments as of 30th June 2023 stood at KShs.727.74 billion
compared fo KShs.885.62 bilion reported on 30th June 2022. That
comprised KShs.123.91 bilion (17 per cent), K5hs.443.60 bilion (&1 per
cent] and KShs.16 bilien (22 per cent) for MDA's, State Corporations
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and County governments respectively, Delays in payment of pending
bills had coused liquidity inadequacies for suppliers.

Azimio la Umoja One Kenya Coalition Observations on the Cost of Living

449 Further to the Committee observations above, the Azimio la Umoja One
Kenya Coalifion made the following observations, that —

(a) The curent level of cost of living s punitive, unsustainable, untenable
and thus an aoffront to our collective dignity as a nation.

(b) The key threats to abatement of the high cost of living and the
realisafion of Arficle 43 social and economic nghts and wellbeing of all
Kenyans, which must ba immediately addressed, are:

(i) comuption and waste, inefficiency, odiocus debt and excessive taxes;

(ii] the iInoppropriate and old fashioned market based economic and
historical, and program based budgeting approaches, which are
misaligned with the Constitution;

(iii) the incomplete fransfer of the Fourth Schedule and Arlicle 43
related functions ond resources from the national to county
governments and the confinuing threats fo devolution through
national legislation; and

{iv] the mismatch between Article 43 rights and the Fourth Schedule
related functions and the funds/rescurces with the national
govermnment confinuing fo control most of the resources required fo
implement county functions hence undermining the principles and
values of devolution (Article 10) and cbjects devolved systern of

govemnment [Article 174).

[c) Azimio totally disagrees with the Kenyo Kwanza regime's diognosis of
the cost of living cnsis in Kenya and its prescnptions, which can only
rasult in more sufferings for Kenyans. Azimio in parficulor disagrees with
the government's asserlion that the rising cost of living is a result of
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ineffective or inadequate policy inferventions such as subsiding
consumption of goods instead of production. This position was
supported by the roundtable parficipants on the cost of living including
the Institute of Economic Affairs, FCPA Hon. Billow Kemow, Controlier of
Budget and Intemnational Budget Parinership Kenya. among others.

(d) Azimio disogrees with the govemment posifion that the solutions to the
current high cost of living lie only in long ferm macro-economic
solutions through:

(i) well-functioning markets to enhance preductivity, availability and
affordability of goods and services for all cifizens:

i} long-term sustainable approach of subsidising production of goods
instead of consumption to respond to the rising cost of living:

i) comecting market failures which occumed due to abuse of market
power, information asymmetry and negative market externalities:

[iv) using Hustler Fund to provide access to affordable credit to
individuals and MSMEs and encourage savings;

(v) reviewing the policy in the energy sectar to develop and diversify
the market and improve sourcing and supply of cooking gas;

(vi] govemment-to-govemment pefroleum supply arangement fo
extend the credit period for petroleumn imports from 30 days to 180
days.

[vii) tax measures in the Finance Act 2023 fo raise revenue ostensibly to
bring equity and faimess in taxafion in order to reduce the cost of
living: and

[vii) removal of the preferential rate on petroleum products so thaf the
product would be subject fo the stondard VAT rate of 16 percent,

(e) The government's confinued blame on past policy mistakes os the
cause of the cumrent high cost of living is unacceptable and does not
inspire confidence under any circumstances,
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Kenya Kwanza's Position on Certain Aspects of the Issue of the High Cost of Living

450 Kenya Kwanza disagreed with Azimio on the real causes to the high cost of
living. As submitted by economic experls ond other stokeholders who
appeared before the Committee (2.g., KIPPRA, 5ID and the National Treqsury,
there are many factors contributing o the cument high cost of living. These
factors include the COVID-19 pandemic and ifs attendant disruptions to global
supply chains, slow global economic recovery from the COVID-1% pandemic,
the disruptive effects of the wars in Ukraine and Palestine and other places
(including Sudan), grave economic missteps on macroeconomic policy in the
five years preceding the 2022 general election, past state capture of the
economy and general econcomic missmanagement in the five years preceding
the 2022 general election. Further. the Kenya Kwanza team was of the view
that the expensive consumption subsidies in the last two months preceding the
2022 general election were costly to a fledgling economy like Kenya's that was
still struggling to recover from COVID-19.

451 The Kenya Kwanza team agreed with economic experts from the National
Treasury, 3ID and other stakeholders who submitted fo the Committee that
what the economy needs i5 proper long-term sustainable macroeconomic
paolicies. Relevant long-ferm sustainable macroeconomic policies include but
are not limited to massive targeted, deliberate investment in infrastructural
projects lke housing (which wil creale wealth, create jobs and spur
sustainable growth for the manufocturing sector), investments in production
subsidies that will ensure sustainable agrncultural production. investment in
agro-processing (which will guarantee food security, job creation and lower
the cost of living sustainably). Specifically. the Kenya Kwanza team was loathe
to polifically expedient half-measures.

452 It was also the position of Kenya Kwanza that the savings envisionad by
Azimio's proposed expenditure cuts were unrealistic to the extent that
empircal data and budgetary allocations did not support them.
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453 On the Cost of Fuel, it was the position of the Kenya Kwanza team that the
reduction of VAT on fuel by 8% would significantly alter the macroeconomic
framework, sink the country infc more onerous public debt and negate
eCoONoMIC recovery.

454 On the housing levy, the Kenya Kwanzo team was of the view that fhis
program is a critical infrasfructural investment in the economy fo create
hundreds of thousands of jobs. Abandoning the housing agendo would
immediately render close to three hundred thousand Kenyans jobless, negate
growth in the maonufactuing secior, ond consequenfly reverse any
meaningful economic recovery. It was thus the position of the Kenya Kwanza
team (as supported by economic experts from the HNational Treasury, 51D, and
other stakeholders that appeared before the Committee) that massive
infrastructural investments like housing help economies recover. kenya
Kwanza was, therefore, of the view that the housing agenda ought to
confinue and must never be abandoned.

Commiftee Recommendations
455 Azimio la Umoja One Kenya Coadlition strongly recommends—

(@) Reduction of VAT on petroleum producis by S0% from the cumrent 16%
to B%.
(b) The scrapping of the Affordable Housing Levy.

456 The Azimio proposals were supported by the rcundtable parficipants on the
cost of living including the Institute of Economic Affairs, FCPA Hon. Billow
Eerrow, Controller of Budget and Internatfienal Budget Parinership Kenya,
among others,

457 The Kenyo Kwonza Alionce strongly disagrees with  Azimio’s
recommendations on reduction of VAT on petroleun products by 50% from
the current 16% and the scrapping of the Afferdable Housing Levy, cifing the

Report of 1he Nofional Dialogue Commillee (NADCO]- November 2093 141



advice from the Cabinet Secretary of the Nafional Treasury and the cumrent
state of economy.

458 Having noted the recommendations of the Azimic la Umoja One Kenvya
Coalifion and the Kenya Kwanza Alliance. the Committee recommends that

[a) The HNational ond County Govemments shall rafionalze their
expendifure for the next three years to allow the economy to recover
as follows—

([} The National Executive, Parlioament, Judiciary, County Execufives,
County Assemblies, Constitutional Commissions ond Independent
Offices should reduce their fravel budget by fifty percent [50%).

(ii) SRC to review the Daily Subsistence Allowances (per diem) for State
and Public officers with a view to reducing by thirty- percent [30%).

{iii} All 3tate and Public officers to travel in economy class for flights of
not more than four [4) hours.

{iv] Fully implement the govemment circulor (Reference No.
OP/CAB.304/018 dated June 29, 2023) on the size of government
delegations.

(v] Reduce allocations to hospitality and office general supplies by fifty
percent [50%).

(b) Pariament shall fast track consideration and enactment of legislation
relating to the war on comuption and enhancing integrity among
public officers.

(c) Parioment shall amend Aricle 203 (2} fo provide thotl, for every
financial year, the equitable share of the revenue raised nationally that
is allocated to county govermments shall not be less than twenty
percent of all revenue collected by the nafional government.

Repart of the National Diglogue Committee (Napco)- Novernber 2023 142



Lo o o R B R S e T i e L I e T I S o Y emarsnn

(d) The Nafional and County Govermnments shall adopt the Zero-Based
Budgeting approaoch fo enhonce cccountability, ropidly reduce
wastage of public funds ond address the challenge of incremental
budgefing.

(e) The Advisory Committee on the Power of Mercy shall advice the
President on interventions that will facilitote decongestion of prisons as
a criminal justice reform issue as well os o cost cutting measure. In
addition, Padioment shall review criminal jusfice laws and enact
legislation to provide for non- custodial sentences including community
service and probation where appropriate,

(f) The Pending Bills Verification Committee shall fost-track review of
pending bills and facilitate the setilement of genuine bills.

[g) The Ministry of Interior & Nafional Administration shall operationalize the
Public Benefit Organisafions Act, 2013 within ninety days of adoption of
this Report with a view to enabling Civil Society Organisations [CS0s)
to mobiise resources to cater for social progrommes within the
community.

[h) The National Government shall review and develop national policies
relevant to  enhancement of agricultural production and
manufacturing capacilty to reduce ovemreliance on imporis that hos
drained the foreign exchange reserves.

(i) The Ministry of Labour and Social Protection shall —

(i} expand the scope of the Social Protection Fund to include all
legitimate beneficiones such as indigents. persons with severe
disabilities and older persons;

(i} in consultation with the Nation Council for Persens with Disabilities
collect and collate up to date data on persons living with disabilities:

(i) adopt the use of technology to ensure that recipients of monies
from the Social Protection Fund are legifimate beneficiares; and
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{iv) in consultation and concumence with the National Treasury, review
upwards fhe allocafion fo all beneficiarnes under the Older Persons
Cash Transfer (OPCT) programme. The National Treasury to consider
regllocating the savings made from the reduced govemment
expenditure on Daily Subsistence Allowance for state aond public
officers by 30% towards an increase of allecations under the OPCT.

{} The Mational and County Governments sholl provide food fo schools
and invest in boarding schools in and and semi-arid regions fo enhance
student retention ond promote education.

(k) The Nafional and County Governments shall freeze establishment of
new jtate Corporations.

(1} The Natfional Govemment shall within three months of the adoplion of
this report undertake audit of the operational and financial efficiency,
viability and sustainability of State-Owned Enterprises.

{m) The Ministry of Energy and Petroleum in licison with the Mational
Trecsury shall reduce the Road Maintenaonce Levy and the Anfi-
adulteration Levy as tabulated below—

Cost ltem Current Levy Reduction Mew Levy
(KShs/litre) (K3hs/litre) (KShs/litre)
Road 18.00 5 13.00

Maintenance Levy

Anfi-adulteration 18.00 3 15.00
Levy

(n) The HNational Goverrment shall finalize fransfer of all devolved
functions specified under the Fourth Schedule to the Constitution and
provide for concomitant rescurces fo the County governments within
six months of the adoption of this report. These include functions
relating to water, agriculture health, roads, tourism and wildlife that are
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stil being undertaken by the natfional govemment. In oddition,
Legisiotions that impede devolution should be reviewed.

(o) Parioment shall enact legislation to establish the Mational Economic
and Social Council [curently established vide Executive Order No. 2 of
2023) as a mulfisector consultative body and in so doing censider,
whether to merge the functions of the Council with those of the Vision
2030 secretariat, This process will be undertaken within the context of
the review of 5AGAs and 50Cs with a view to ensuring the objecfives
of the Council fo transcend different administrations.

(p) The HNational Govemment, in consultafion with the County
Governments shall finalize classification of all roads with a view fo align
the attendant budget to the respective governments.

(q) The constituting Acts of Regional Development Authorities (RDAs) shall
be amended to provide for the representation of county governmenits
in the Boards of RDAs operating in the Counties.

ir) County govemnments shall strictly adhere to the provision of section 107
(2} (b) of the Public Finance Management Act, 2012 which requires
that over the medium term a minimum of thirty percent of the county
government's budget sholl be allocated to the development
expenditure; and paragraph 25 (1) (b} of the Public Fnance
Manogement Act [county government] Regulations, 2015 which
requires that the waoges aond benefits for public officers should not
exceed 35% of the county government's tolal revenue,

(s) The Mafional Government shall develop a Policy on productivity,
wealth creatfion and shared prosperty to foster and ensure o
conducive policy environment for indusirial development and
productivity through incentfives for building ond prometing local
maonufacturing. reducfion in the cost of energy. improved
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infrastructure, ease of doing business including simple, clear, fair, and
user friendly fax sysiem, among others.

() The Nafional Treasury shall by February 2024 undertake and complete
a comprehensive review of the national tax policy and taxation regime
with the objective of evaluating all tox instruments, enhoncing tox
revenue, expanding the tax base, lowering tax burden on Kenyans.
improving revenue collection, with a view to make Kenya o
competitive invesiment destination.

(v} Pariament shall fast-track the passage of the Economic and Social
Rights Bil, Senate Bills No, 7 of 2023 for the purpose of enabling cifizens
to access socio-economic righis guorantfeed under Arficle 43 of the
Constitution.

{v} The National Government shall invest in modem water harvesting
technologies to enhance imigation agriculture to mifigote agoinst
effects of climate change on rain fed agriculture.

Implementation of the "Two-Thirds Gender Rule”
Background and Confext

45% There are varous conslitutional provisions that form the basis of the “two-thirds
gender rule”. These include— Article 27 (1) which states that, "Every person is
equal before the low and has the right to equal protection and equal benefif
of the law.” Further, Article 27 (3] provides that, "Women and men have the
right to equal treatment. including the right to equal np;ﬁudunfﬁes in political,
ecanomic, cullural and social spheres.” Additionally, Article 27 (&) states that,
"To give full effect to the reaﬁsuﬁuh of the nghts guaranteed under this Article,
the State sholl foke legisiative and other measures, including offirmaolive aclion
programmes and policies designed rr;-: redress any disadvantage suffered by
individuals or groups because of post discriminafion.”, and Ardicle 27 |[8)
provides that "Iin oddition to the measures confemplated in clouse (8). the
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State shall fake legisiative and other measures to implement the principle thot
not more than two-thirds of the members of elecfive or oppointive bodies shall
be of the same gender.”

440 Article 81 [b) requires that the electoral system shall comply with the principle
that not more than two-thirds of the members of elecfive public bodies shall
be of the same gender;

4641 Arficle 177 (1) [b) provides that the Membership of County Assemblies shall
include "the number of special seat members necessary 1o ensure thatl no
more than two-thirds of the membership of the assembly are of the same
gender’.

452 In line with these provisions, Arficle 100 mandates Parllament to enact
legislation to promote the representation in Parlioment of marginalised groups
which include women.

443 Cumrently, the 13th Parioment has 81 female Members of Padioment in the
Nafional Assembly, represenfing 23% of its membership, composed of 47
Women Representofives, 28 elected by single member constituencies and &
nominated women members. There are 21 female Senators, representing 31%
of the Senate membership, composed of 3 elected and 18 nominafed
senators.

444 There wos general consensus by the Committee on the need to implement
the not mere than two-thirds gender principle and that the issue should be
addressed in collaboration with the Mulli-Sectoral Working Group on the
Realisation of the Two-Thirds Gender Principle.

Summary of Submissions by the Public

445 The public, through memoranda proposed vaorious solufions to the ssue
inciuding-
(i) Pardiament, within six months. should enact legislation and a road maop
for achieving the “two thirds gender principle”.
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(i) Remove the position of county woman representative and put in place
mechanisms for nominating members fo achieve the prnciple in the
National Assembly;

(iii} The Political Parfies Act and the Elections Act be amended to comply
with the Constitfutional principle. In addition, party lists ond proportfional
representation should be used to achieve the principle. Further, amend
the Independent Electoral and Boundaries Commission Act to enhance
the powers of IEBC in implementing the principle through party lists.

(iv) Amend Arficles 7 and 98 to reflect the provisions of Article 177 (1) (b)
and (c] so as to ensure that the gender principle is implemented. Further,
amend Articles 97 and 98 to reduce the size of Pordioment to reduce the
cost burden,

(v] Remove the Nafional Assembly and expand the Senate to 120
members, each county voting for one male and one female and 24
Senators be nominated to represent special interest groups.

{vi) Amend the Censtitution to hove the wornon representatives be
members in the Senate.

[wii) Enact a formula under Arficle 97 fo guide the computation of the
gender ratic. For instance, the two-thirds rule can be computed on the
basis of the 270 elective seats.

(wiii} Every constituency should have a male and female representative to
the National Assembly.

466 Further, the following was submitted during stakeholder engagements:

447 The National Gender aond Equality Commission (NGEC) stated that it
supported implementation of the not more than two thirds gender principle.
To this end, the Commission had documented lessons leamed in the previous
attempts of encctment of this law fitled "The Journey towards Realisation of
the Two-Thirds Gender Fromework™. Further, the Commission had developed
and shared with the Ministry of Public Service, Gender and Affirmative Action
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(MPSGAA), a draft “Constitution of Kenya (Amendment] Bill, 2023" for
consideration by the Mulli-Sectoral Working Group on the Redalisafion of the
Two-Thirds Gender Principle gazetted by the Cabinet Secretary MPSGAA on
August 15, 2023. [Gozette Notice No. 10848).

448 The Commission noted that the absence of a framework fo implement the
inclusivity principle in elective and appeintive positions, compliance with the
not more than two-thirds gender principle and o lack of enforcement
mechanisms had hampered compliance with the two-thirds gender principle.
The Commission, therefore proposed that there was a need fo enact alaw to
operationalize Arlicles 27 [6) and 100 of the Constitution of Kenya, 2010. In
addition, the Commission proposed that the Consfifution should be amended
to expressly stote that the membership in elective and appointive offices
established under Chapters 8,9, 10, 11, 13, 14 and 15 of the Consfifution on the
Legislature, Executive, Judiciary, Devolved Government, Public Service,
National Security, ond Commissions and Independent Offices, cbserve the
two thirds gender principal ond allocate ot least 5% of positions to persons with
disability as an immediate obligotion. Further, NGEC submitted that there was
need fo amend Article 225 [3) of the Constitution to include provisions on non-
complionce with the two-thirds gender principle and 225 (7) to include a
provision to require the National Gender and Equality Commission to present
a Report to Pariament on the matter of compliance with the two-thirds gender
principle contained in the Consfitution and any other Laws.

4649 The Political Parlies Ligison Committee (PPLC) submitted that to achieve the
two thirds gender rule, the position of Woman Representatfive was to be
maintained and the shortiall be topped up after elections. The provisions of
Arficle 177 of the Consfitution would be applied fo the Senote and the
Mafional Assembly fo guide the implementation.

470 The Mulli-Sectoral Working Group on the Implementation of the Two-Thirds
Gender Principle (the Mulii-Sectoral Working Group) observed that since the
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promulgation of the Constitution there hod been several unsuccessful

attempts to implement the *not more than fwo-thirds principle” as envisaged

under Arficles 27 [8) and 8] [b)] of the Consfitution. The mechanisms previously
considered were either pre-election or post-election. With regard to the pre-
election mechanisms, the following mechanisms had been considered -

a) Gender quotas for parfy strongholds- This would entail reserving seats for
women in ‘party strongholds.” It would require amending Artficle 97 (2) of
the Constitution and the Beclions Act. However, nefing that it would be
difficult to determine a party sfronghold, the option may not guarantee
the achievement of the two-thirds gender principle ond it may be
challenged as being unconstifutional,

b) Reotafional constifuency seafs- The optfion assumes the worst-case scenario,
that no woman is elected in the 290 constituencies or 47 counties. Gender
equality may be achieved by clustering the 290 constituencies or 47
counties into 4. One of the four constituencies or counties would be
selected, randomly or using objective criteria. to elect a womon in an
electfion and the process would be repeated in four electoral cycles. The
oplion would require constitutional as well as statutory amendments. This
option raised issues as to who would be responsible for selecting the
electoral unit to elect the woman (Parlioment, |IEBC or Registrar of Political
Parties), and which criterion would be used to cluster the constituencies or
counfies.

c) Reconfiguration of constituencies- The proposal would do away with the
290 constituencies and use the counties as a single-member constituency
where two MPs (a man and a woman) per county are elected, and six
members nominated o represent special interest groups. This proposal
would reduce the size of Padioment by 100 members, guarantee 50%
representafion of both genders, and the Senate and National Assembly

would use counties as the electoral unit,
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The second proposal under this option was to reduce the constfifuencies
from 290 to 150 and elect 2 MPs [a man and o woman) per constiluency
and nominote 20 members to represent special interest groups. This
proposal would reduce the size of the National Assembly to 320 from 349
and would not affect the Senate.

The two options would require amending Arficle 89 (1) of the Consfitution
on boundaries.

Doubling forty-seven county women seafs in the Nafional Assembly- This

option proposed doubling county women representatives and retaining

the 290 elected and 12 nominated members. This mechanism would not

guarantee the two-third threshold. The shorfage could be addressed by

infroducing the gender top-up list. In the Senate, it was proposed that the

number of nominated women be increased from 16 to 23 women. To avoid

the potential of a high number of nominations, the tripling of county

women representatives could be considerad.

Froporfionate county wamen seals in the Nafional Assembly-The proposal

would increase the number of county women members in the National

Assembly from 47 to 144, The addifionol 97 seats would be proporfionate

to the number of constifvencies in the respective counfies. The additional

®7 women members In the National Assembly would be achieved

through—

i. Party lists proporfionote to the seats won by a political party or votes

gamered by a polifical party; or

i. Eecfions either through a party ficket or subdivision of the counties
info the number of county women members of the Nafional
Assembly; or

fii. Picking the condidates with the highest votes in order of pricrity
according to the number of women county members per county.
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This method would guarantee the achievement of the two-thirds gender
principle and the increase in the number of women would be proporticnal
to the constituencies in the respecfive counties and therefore reflect the
density of the population. However, it would result in an increasa in the
wage bill as well as raise issues regarding the criteria for the allocation of

the number of seats to the respective counties.

471 On the other hand, the post-election mechanisms proposals included -

a) Gender fop-up through party lists-The method would require constitutional

b]

amendments to moke Arficles 97 and 98 of the Constitution similar to Article
177 of the Consfifution on county assemblies. Whereas it would guarantee
the attainment of the two-thirds gender principle, the method would
considerably increase the size of Parlioment together with attendant costs
and interfere with planning of the welfare of MPs since the number would
be unknown. (In the worst-case scenario, the Senafe membership would
increase by 7 members while the National Assembly would increase by 104
members).

The best runner-up- This would be applied upon the conclusion of an
election where I[EBC determines the number of women reguired fo meet
the two-thirds gender threshold. Women condidates with the sfrongest
support/mandate would replace the maole winners in  selected
constituencies until the threshold i ochieved. Whereas the opfion
guaranteed the attainment of the two-thirds gender principle, it risked
changing the political compesiion in Parioment as the replacements
would come from a different party, and it may not be affractive to polifical
parties.

The party fickel (twinning): Under this mechanism, parfies would be
required to determine the prefered (No. 1) aond the altermnate (No. 2)
candidates during primaries and during an election, voters would vote for
party lickets as opposed fo individual condidates. If a ficket wins, No. 1
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would be the prima facie winner, but IEBC would determine the number of
members necessary to meet the two-thirds threshold. Where the threshold
is not met, some No., 2 of the winning ticket would replace the prima facie
winner, This was the most prefered proposal and would not occasion an
increasa in the size of Parliament.

472 Having analysed both the pre-election and post-election mechanisms, the
Multi-Sectoral Working Group submitted that they had made a preliminary
finding that gender top-up through party lists was the most viable opfion. This
wQs because the mechanisms were self-regulafing and had been successfully
implemented in county assemblies as provided for under Article 177 (1] [b) of
the Constitution. It was further submitted that if the proposal was implemented,
it would- guarantee the implementation of the not more than two-thirds
gender principle in Padioment; apply fo either gender as it was gender neutral;
be simple and direct to implement; and aofford women an opportunity to
enhance their parlicipation in elective politics.

473 The Sabaot Community submitted that political parties should foster the two-
thirdls gender rule during polifical party primaries with the runners-up in
elections filling the one-third shortfall.

474The Kenya Women Parliamentary Associafion (KEWOPA) submitted that
although Kenya had made great progress in hamessing the gains of women
and other .vulnergble groups fthrough the development of legislative,
administrafive and procedural aspects, there were glaring challenges in
implementation. For example, the continued violation of the not more than-
two third gender principle in both appointive and elective positions as
provided in Arficle 27 (8] of the Consfifution. Political parlies haod noi
embraced the gender and inclusive principles as guided by the Consfitution
and the Political Parties Act. KEWOPA, therefore, proposed the amendment of
Arlicles 97 and 98 of the Constitution in line with Article 177 (1) [b) and (¢] to

provide for a top-up of seafs necessary fo aitain the two-thirds gender
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principle, and seats for the representation of marginalised groups including
persons with disabiliies and the youth. The mechanism would be self-
execufing and only come info force if one-third of either gender was not
realised during a single-member constifuency election.

475 KEWOPA further proposed that political parfies practice equity by nominating
women as candidates in their areas of popularity fo encourage women 1o
acfively engoge and parficipate in party politics in a meaningful way. In
addition, the Associafion offered that political parties should be compelled
thraugh Peolitical Parties Act 2011 to comply with the not maore than two-thirds
gender rule and inclusion of other constifutional measures and accountability
should be enforced for political porties with heavy penalfies for non-
complicnce with party lists, It was their opinion that nomination through parties
list should be underiaken in an open fransparent process govemed by political
parties and overseen by the Registrar of Political Parfies and IEBC. Further, the
IEBC should be required to striclly enforce the Code of Conduct for
candidates and parties with regard to gender-based discrimination and
violence. It was their submission that IEBC should also consider lowering
nomination fees for marginalised groups to participate in elections.

476 KEWOPA also proposed amendment of the Constitution to allow for the
Govemor and the Deputy Govemnor to be of the opposite gender.

477 The Cenfral Organisafion of Trade Unions (COTU-K) proposed that Pariament
immediately develop legislation fo require political parties to nominate
women, especially in fheir strongholds or adopt provisions under Article 177 (b)
to apply fo Pardiament, just like in the county assemblies. In addifion, the
Organisation was of the position that each pelifical party should meet the
gender principle within its ranks to be able te benefit from the palitical porty’s
fund.

478 The Independent Electoral and Boundaries Commission (IEBC) noted that in
the execution of its mandate, it had implemented the judgement of the High
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Court on Katiba Instifute vs [EBC [2017) ekLR in which the court directed
political parties to comply with Arficles 10.19.20,27.28,56 and 91 (1) of the
Constitution. Further, the Commission hod made stides to implement the
directive of the court by devising adminisirative mechanisms to ensure
realisation of the two-thirds gender principle during the nomination process.
The Commission, therefore, proposed the enactment of legislafion to give
effect to the two-thirds gender representafion rule provided for in Arficle 81 of
the Conshitution.

477 The National Council for Persons with Disabiliies (NCPWD) presented that the
execution of the two-thinds gender principle vsually disciminated against
PWDs from the minority group. They proposed that a 5 per cent quota of
appointive or elective slots for PWDs be enfrenched into the rule.

480 The National Youth Council submitted that youth form 75% of the population
of Kenya, as such a third of the two-thirds positions of those in decision-making
should be reserved for the youth. This would ensure that their opinions are
taken into consideration whenaver decisions are being made.

481 The Inter- Religious Council of Kenya proposed that polifical parties should be
sfrengthenad, and the two-thirds gender rule be applied at the political party
primary nomination stage. The Council further recommended that the 2/3
gender rule be enforced in all appeintive positions and in the committees and
departments of the Counfies fo entrench inclusion and diversity inciuding
regional, ethnic and religious balance as envisioned in Article 177 (b) and (c)
of the Constitution.

482 The Kenya National Chamber of Commerce and Indusiry (KNCCI) proposed
that deliberate steps be taken towards enforcement of the two third gender
rule including coming up with legislation that supporfs gender equity. de-
personalising the two third gender principle- it's not @ women vs men
challenge. promoting public owareness on the importance of implementation
of the 2/3 gender rule, empowering women in business through finances and
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capacity buiding, and polifical reforms fo allow for equal gender
representation [one man and woman representing each consfituency or
county] in Parlioment. This would ensure that women polificians have equal
access to NG- CDF.

483 The Elections Observation Group (ELOG) submitted that all considerations fo
amend the Constitution and infroduce legislation aimed at enhancing the
participation of women in elective and appoinfive posifions were in line with
the principles set out in Article 10 of the Constitution. In this regard. the Group
suggested consideration of removing the cap on the size of the Notional
Assembly os currently provided for and apply Article 177 (3) accordingly fo
address the noncompliance of the 2/3 gender principle that had plagued the
country for the last three elections. In oddition. they proposed that the
Constitution of Kenya [Amendment) Bill 2023 by Senator Beth Syengo and the
Constitution of Kenya Amendment Bill, 2023 by Hon Kimani lchung'wah and
other such legislative proposals on the 2/3 principle be considered and
enacted. Further. it wos proposed that the Political Parties Act {2011} and
Elections Act [2011) be aligned with Arficle 81 (b) of the Constitution to compel
political parties to have 2/3 of their candidates for elective positions to be of
either gender. Further, it was their opinion that the Hectlions Act should be
amended to compel the IEBC to enforce the gender provisions whean clearing
candidates for elections.

484 The Institute of Cerdified Public Accountants of Kenya (ICPAK) submitted that
the two-thirds gender rule should be enforced through legislation and
affimative action measures. The Institute proposed that the formula used for
nomination at County Assemblies under Arficle 177 (1) (b} be applied for all
other elective posifions in Kenya. Further, fhe Institute urged that all
Corporates, Ministies, Departments, and Agencies adopt the fwo-thirds
gender rule, but appointments be done competitively. They further proposed
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deletion of Article 100 of the Conshitution and substituting with the following
provision:
(1) Not more than fwo-thirds of the members of any national
assembly or senate shall be of the some gender.

(2] Pariament shall enact legislafion to promote the representation
in Pariament of—

{a)] women;

(b] persons with disabiiities;

{c) youth;

(d) ethnic and other mingorities; and
(e} marginalised communities

{3) where legisiation to promote representafion in Parlioment is not
enacted, poifical parfies shall nominate in proporfion fo their
representation, such numbers of persons in paragraph (2] to achieve
the requirements of this arficle.

485 The Law Society of Kenya (L3K) submitted that in implemeniing the provisions
of Article 27 (8) of the Constitution there was a need to ensure that the cost of
representation does not take away the resources that would have been sef
aside for development. The Scciety proposed a gender top-up list to ensure
that Pardioment complies with the twio-thirds gender principle. The list would be
composed of the best runners-up in the election o encourage aclive polifical
participation.

484 The CMD-Kenya proposed the adoption of the Mixed Member Proportional
Representation [MMPR) system as a long-term measure fo address the not
moare than two-thirds gender principle specifically and affirmative action in
general. They also suggested importing the mechanism set out in Article 177
{1} (b} of the Consfitution where members are proportionately nominated from
qualifying pelitical porties to meet the principle. They recommended the
infroduction of Party Blectoral Colleges for Women, Youth and Persons with
Disability to elect the names fo go info the Party Lists for the Senale, National
Assembly and County Assembilies. In addition, they proposed that Arficle 97
(1) [c) be omended to provide that 50% of the nomination seats go to women
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to further address the two-thirds gender rule. Bach party list would use the

Zebra style, starting with the name of a woman.

487 Professor Githu Muigai, Attomey General Emerifus in his submission, noted that

there was a need for more civic education on the importance of empowering
women. He proposed that the Woman Representative seat be abolished,
constituencies be reduced from 290 to 100 and have a man and woman

represent each of the 100 constituencies.

488 Mkenya Daima submitted that they supporfed the implementation of this

progressive tenet of the Constitution. However, they were oppaosed fo any
proposals fo create additional positions that would result in additional cosis to
the electorate. It was their opinion that proportional representation systems
would work well to resolve the issue and also strengthen political parties. -

489 The Media Council of Kenya cdvocated for the full implementation of the

two-thirds gender rule across all levels of governmeant and public institutions. It
was their opinion that this could be achieved through legislative measures,
affimnative action, and awareness campaigns to promote gender equality

and representation.

490 The International Commission of Jurists observed that the National Assembly

was required to enact legisiation on the two-thirds gender rule that catered
for both elective and appoinfive positions. They proposed that political parties
should priaritise elective and nominative criteria to ensure compliance with the

not more than two-thirds gender principle.

491 The Office of the Regisirar of Political Parties (ORPF) submitted that the ORPP

had successfully enforced compliance with the two-third gender rule in the
governance of political parties. Therefore, they proposed the enfrenchment
of the two-thirds gender rule in the list of candidates for election for its

enforcement.

492 Hon Amos Wako, Aftformey General Ementus, proposed fhat the provisions of

Arficle 177 (1) (b) be applied to the Nafional Assembly and Senate. In addition,
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Political Parties should be required to nominate women to run for office in their
stronghold areas so as to reduce the number of women fo be nominatfed to
meet the threshold.

493 The Council of Governors (COG) proposed the amendment of Constitutional
provisions for both levels of Government and fhe three arms of government to
enfrench the two-thirds gender rule, as follows: - Amend Arficle 148 (1) to
provide that each candidote in a presidential election shall nominate a
person of the opposite gender who is qualified for nomination for election as
President, as g candidate for Deputy President.

474 The Council also proposed for creatlion of the position of deputy Cabinet
Secretaries wt';n:: should be of the opposite gender. The Council further
proposed addition of a clause staling thot the appoiniment of Cabinet
Secretaries. Deputy Cabinet Secretories, Principal Secrefaries, High
Commissioners, Diplomatic and Consular Representalives, Commissions,
Boards and Task Force appointments shall meet the not more than two-thirds
gender principle. With regard to the County Execufive, the Council proposed
that Article 179 be amended toinclude a Clause stafing that the appointment
of county executive committee members shall meet the two thirds gender
rule.

495 In addition, the Council proposed restructuring of the National Legislature
through amendment to Arficle 8% to provide for a Mixed-Member Proportional
Representation (MMFPR) systemn to ensure that a certain number of seafs in the
legislature are set aside for constituency representatives while another set are
reserved for individuaol parfies. They further recommended the reduction of
electoral unifs by 50% under Arficle 89 (1). The balonce of 50% of the electoral
units would be filled through party lists comprising the names of candidates
baosed on 50:50 gender representation. It was their opinion that political porties
should use o competitive, transparent, and verifiable methed. free from
manipulation fo arive ab the parly list. The Council also proposed that the
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party list be presented to the |EBC before the general election date and once
the election results were known, the targeted seats be allocated to the parfies
and filled in proportion to the number of seats gamerad. As aon alternative to
amending Arficle 8%, the Council proposed additional Clauses to Articles 90,
97 and 78 of the Consfitution in order to achieve the two-thirds gender rule in
the merﬁbmmip of the Senate and the Nafional Assembly.

494 The Council also recommended that Articles 107 and 108 of the Consfitution
be omended fo provide that the Specker/Deputy Speaker and the Leaders of
the Majority/Minority parties and their deputies shall be of opposite genders
respectively.

497 They further proposed a legislative review of the Political Parties Act, 2011 fo
ensure that only political parfies that had complied with the two-thirds gender
rule in their membership, candidates and parly lists received funds from the
Political Parties Fund. They submitted that the Registrar of Polifical Partfies cught
to be empowered to enforce compliance by political parfies.

498 The Nalional Council of Churches in Kenya siated that. having considered
the measures and proposals made for attainment of the two-thirds gender rule
over the past 13 years, the Government should prepare a comprehensive
report detailing measuras taken to comply with the provisions in Article 81. The
report should show laws, policies and strategies developed and implemented
as well as reporting on actions taken where stote bodies. orgons and
committees had failed to adhere to the ule.

49% The Federation of Kenya Employers. while supporting the implementation of
the two thirds gender rule, cautioned against imposing additional taxes and
levies on the cilirens. They proposed that any cost implications of

* implementing the not more than fwo-thirds gender rule be funded from the
Consolidoted Fund,

500 Azimio la Umoja One Kenya Coaglition (Women Leaders of Kenya) stated that

the implementation of the not more than two thirds gender rule must sirive to
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find a formula to implement the principle as a constitutional provision and as
intermational and regional level obligafion and commitment in SDGs and ofher
related gender equality instruments.

501 The Coglifion proposed that Senators, being representatives of counties,
should be elected by every county as ocne male and cne female senator
making 94 Senators with 50:50 gender representofion thus ending the
discriminatory practice of delegation voling. They proposed retention of the
four seats for youth and Persons with Disability in the Senate to be filed through
party electoral colleges to enhance representafion and connection with the
constituency of the special interest groups. They avered that persons with
Disability hove particulorly requested to be dlowed fo elect their
represenfiatives.

502 Azimio Codlifion proposed that in the Naofional Assembly. the best opfion for
attainment of gender parity was Proportional Representafion Electoral System
with a zebra list of male female names thus 145 men and 145 women; (50:50)

503 They also proposed adoplion of Mixed Member Proportional Representation
(MMPR] with Party List posifions o cover the populous high-density counties
that are currently underepresented, Applying the population queta from the
recent census, the density seafs could be 43 to 80. To achieve the two-thirds
gender nule such seats could be reserved for women. Further, they proposed
that for the youth, every fifth nome on the party list should be a youth and
every tenth name a person with disability.

504 Azimio also submitted that for the full implementation of the not more than
two-thirds gender rule in the National Assembly by importing in Arficle 97 on
the National Assembly the consfitutional formula in Arficle 177 (1] (b).

505 Azimio also proposed that there should be consfitutional requirement for all
parties to submit lists of candidates that comply with the two-thirds genderrule.,
The list of party candidates for gubematonal, parfiomentary and county
assemblies should be compliant with the not meore than two thirds gender rule.
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Further, the IEBC should not cccept a list of parly candidates that is not
compliant.

204 In the Executive, Azimio la Umoja proposed that proposed expansion of the
execufive structure to comprise President who is the Heod of State and
Government, a Deputy President and Prime Minister. They proposed
amendment to Article 130(1) of the Consfitution fo state -

(1) The Mational Execulive of the Republic comprises the
President, Deputy President, Prime Minisfer and the rest
of cabinet.

(2] The composifion of the nalional executive shall comply
with the not more than two-thirds gender rule.

207 Azimio Coalifion further proposed the implementation of the opposite gender
rule in all amns of government including—

Article 166 [c) where the Chief Justice and the Deputy
Chief Justice should be of opposite gender,

Arficle 106 speakers and Deputy Speakers of Parfiament
Arficle 124 committees and Standing Orders

208 The Civil 5ociely Reference Group submitted that only a Parliamentary system
of govermnment could accommodale implementation of the two-thirds gender
pr‘unci;ﬁle_

509 The Public Service Commission (P5C) submitted that an offimative action
framewaork in the form of legisiation should be developed and implemented
to comply with the two-thirds gender rule for appointive positions across the
enfire public service. With regard to elective positions in Parliament, a provision
similar to Article 177 fb:l of the Consfitution be adopted to fill up any gender
shortfalls in both the National Assembly and the Senate, respectively.

210 Following the stakeholder engagemeant, the Committee, at its sitting held on
12" Oclober 2023, resolved to invite the Parliamentary Service Commission to
make submissions on the slatus of compliance to the two-thirds gender
principle and budgetary implication if the principle was to be fully complied
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with. In addifion, the Committee invited the IEBC to deliberate on the
implementation of the two-thirds gender principle in county assemblies in line
with Article 177 of the Constitution.

511 The Parliamentary Service Commission made submissions on the status of
compliance to the two-thirds gender principle in Pardiament and budgetary
implicafions if the principle was fo be full complied with. They submitted that
the compaosition of the two Chambers of Pardiament, as provided for in Articles
97 and 98 of the Constitution, did not abide by the principle set cut at Arficle
81. The Commission submitted that there had been several legislative initiatives
oimed atf the achievement of the two-thirds gender principle by the 11th, and
12th Porioments. In addition, in the cument Pardiament [13th) nominated
Senator Bath Syengo, had spensored the Consfitution of Kenya [Amendment]
Bill, 2023 which at the fime of the presentation was due for debate and second
reading. The Bill seeks to add a second clause under Arlicle 81 to compel the
government to toke legislafive, policy and other measures- including the
setting of standards- to reglise the principle. The new clause would require the
election, through party lists, of the number of special seat members necessary
to ensure that no more than two- thirds of the membership of the National
Assembly and the Senate is of the same gender. The Bill also proposes that the
number of special seafs under clouse (1) shall be determined after the
declarafion of the results of a General Election.

512 The Commission submitted that in the cument Pardioment, the Mational
Assembly had eighty-one [81) female Members of Pariament [elected and
nominated) irunsluiing to 23.2%. It was their submission that the Natfional
Assembly should have had af least 117 Members of one gender for if to be
compliant with the consfitutional requirement of the two-thirds gender
principle. Further, the Senate had twenty-one (21) female Members of
Parioment [elected and nominated] tfranslafing to 32.3% of the total
membership of the Senate. For the Senate to have been compliant with the
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two-thirds gender principle, it required 23 Senators fo be of one gender. It was
their opinion that with the cument composition of the Mational Assembly, it
would require an additional fifty-four (54) female Members of Parliarment. This
would in ﬁJrn increase the total number of members of the National Assembily
to 404, On the other hand, with the cument composition of the Senate, it would
require three [3] more female Senators, thus increasing the totol number of
senators to seventy-one (71).

513 With regard to the financial implication of the nomination of the additional
Members of Pardiament to meet the two-thirds gender principle, the
Commission submitted that the total annual cost of sustaining o Member of
Paorioment was opproximately KShs.40 million which fransiotes fo KShs.200
million for the term of a member. This approximation considered the different
mileage reimbursement rates and differences in facilitating the county/
consfituency offices for elected members of Parioment vis-a-vis nominated
Members of Pafiament who have no county/ constituency offices,

514 The Independent Electoral and Boundaries Commission Secretariat made o
presentation on the implementation of the two-thirds gender principle in
county assemblies in line with Arlicle 177 of the Constitution. The Commission
submitted that Section 34 of the Bections Act, 2011 requires political parties
submitting their party lists fo the Commission to do so in accordance with the
provisions of the Constifution. This includes ensuring that the marginalized lists
contain the persons menfioned in Arficle 177 (1) [c] of the Constitution. This is
further reiterated in Section 34 (1) [f) of the Elections Act, 2011 that requires
parties to include at least two youth, two PWDs and two persons representing
marginalized groups in the 8 nominees submitted in the marginalized list.

515 The Commission submitted that section 34 (B) of the Elections Act, 2011
reguires the Commission to allecate four (4] special seat members in the order
given by the party to each of the County Assemblies pursuant to Arficle 177
(1) [c) of the Constitution of Kenya. This is popularly known as the 'Marginalized

Report of the Maticnal Déalogue Commithes (Maboa]- November 2023 144



List'. Section 34 [7) of the Elections Act, 2011 requires, for purposes of Arficle
177 (1) (b) of the Consfitution, the Commission to draw from fhe list under
subsection (1] (e}, such number of special seat members in the order given by
the party, necessary to ensure that no more than two-thirds of the membership
of the assembly are of the saome gender. This is popularly known as the ‘Gender
Top up List.,' Section 34 (4) of the Elecfions Act mandates the Commission to
allocate Party List seats in the County Assembilies within fhirty days ofter the
declaration of the election results. It is required to designate from each
qualifying list, the paorty representatives on the basis of proportional
representation. The Allocation of the special seats was therefore informed by
the gozeited elected members of County Assemblies.

514 The Commission further stated that the allocation of the seats was as per the
formula provided under Reguiation 54 [2) of the Eecfion [General)
Regulations, 2012 and allocating the seats starts with the allocation of seats
under the Marginalsed Lists and thereafter allecation of seats under the
Gender Top up Lists pursuant to the principles under Paragraph 15. The
Commission informed the Commitiee that they were members of the muiti-
sectoral working group on the reclisation of not more than two-thirds gender

principle.
Committee Observations
217 The Committee observed that—

(@) During the Eleventh ond the Twelfth Parlioment, twelve bills on
implementation of the two-thirds gender principle were considered.
The Bills made several proposals including- the filling of special seats to
be determined after the declarafion of elected members from each
constituency, the progressive implementation of the rule, the creation
of special seats for a period of twenty years, the imposing of sanctions
and reward system for polifical porfies in order to mofivate them to
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meet the threshold, the strengthening of the insfitutional fromework for
monitonng the implementation of the equality principles of the
Consfitution. Other proposals made include the expansion of the
mandate of the IEBC in operafionalising the provisions of Article 100.
increasing the number of elected women members in the Nafional
Assembly and the election of two members of Senote of each gender
by the electorate in the countfies.

() A Mulfi-3ectoral Working Group was established on 15th August 2023
vide Kenya Gazette Vol. CXXV No. 182 by the Cabinet Secretary for
Public Service, Gender and Affiimative Action to develop and
recommend a framework of implementafion of fwo thirds gender
principle among other issues.

(c]) The Supreme Court Advisory Opinion No. 2 of 2012, in the Matter of the
Principle of Gender Representation in the National Assembly and the
Senate, hod provided for the progressive implementation of the two-
thirds gender nule.

(d) In 2020, the Chief Justice advised the President to dissolve Pariament
in line with Article 261 (7] for failing to enact legislation required to
implement the two thirds gender rule.

(e) Various proposals were made by the Public on how to achieve the
two-thirds gender principle in Parioment. They include replicating the
provisions of Article 177 of the Constitution; political porfies to be
compelled to present party lists that meet the principle and using
Mixed-Member Proporlional Representation (MMPR] system among
other models.

(f) There were concems that the proposals to nominate or create special
seats to comply with the two-thirds gender principle would occasion a

substantial increase in the woage bill.
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Committee Recommendations
218 The Committes recommends thof=—

(@) The Mulfi-Sectoral Working Group on the Realisation of the Two-Thirds
Gender Principle under the Minisiry of Public Service, Gender and
Affirmative Action to finalize its work, and recommend a framework of
implementation of two-thirds gender principle and submit its report to
Parliament for consideration.

(b] The Working group considers the following two proposals as they
engage with stakeholders on the matter.

Option |
Adopt the principle under Article 177 as follows —

fa) on the basis of proportional representafion by use of
party lists as provided for under Article 90;

(b) comprise candidates who stood for eleclion with
precedence being given to candidates who received
the greatest number of votes.

Option 2

Double the number of women seats from the counties to
the Nafional Assembly from forfy-seven [47] to ninety-
four (94] while refaining the 290 elected from the
constifuencies and the tweive [12] nominate from fhe
party lists. Use the fop-up lisf fo address any shorfage in
the number of women in the Nafional Assembly thof
mary crise by appiication of the formula.

Governance lssves: National Unity/Inclusivity in Public Appointments

517 The issue was framed as govemnance issues, including promoting national

unity and inclusivity in public appointments.
Background and Context

520 Article 10 of the Consfitution provides for national values and principles of
governance that bind all State organs, State officers. public officers and all
persons whenever any of them—
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fa) applies or interprets this Consfitution;
{b)] enacls, applies or inferprets any law; or
{c)] makes or implements public policy decisions.
521 The nafional values and principles of govemance include—

fa) pafriotism, national unity, sharing aond devolution of power, the
rule of low, democracy and participation of the people;

(b) human dignity. equity, social jusfice, inclusiveness, equaiity,
human rights, non-discrimination and protection of the maorginalised;

fc) good govemance. inftegnfy. fransparency and accountabilify;
and

(d] sustainable development.

522 The values and principles of public service, as provided for in Article 232 of the
Corstitution include involvernent of the people in the process of policy
making; accountability for administrative acts; fransparency and provision fo
the public of fimely, accurate information; fair competition and merit as the
basis of appointments and promofions: representafion of Kenya's diverse
communities; and affording odequate ond egual opportunifies for
appointmeant, training and advancement, at all levels of the public service, of
men and women; the members of all ethnic groups: and persons with
disabilities. _

523 There was general consensus by the Commiftee on the need to adhere fo
the national values and principles of govemonce as provided for in the
Constitution.

Summary of Submissions by the Public

524 The public, throuvgh memorandao, proposed vanous solufions to the issue
including—
(i) adherence to Aricle 10 of the Constitution;
(i) amend the relevant provisions of the Constitution fo require that all levels
of public service reflect the foce of Kenya based on ethnic proportions.
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In addition, professional recruiting firms should be used to underfake
professional searches for condidates from under—-represented areqs.

{ill) review term limits for vanous state offices:

(iv) intfroduce rotational presidency;

(v} enhance the role of Public $ervice Commission in public appointmenits;

[vi) strengthen nafional, intergovernmental and county systems for
effective, fransparent and accountable implementation of devolution
as contemplated by the Constitution and relevant legisiations;

[vii) legislative authority should be vested in Pardiament with Senate being
the upper House:;

[vill] outlaw discrimination In terms of appointments, development and
allocation of resources and put in place robust mechanisms for holding
institutions accountable for nen-adherence to the principles and values
of public service be established;

(ix) the representation of the Ogiek community should be Included in
national and county govermmment representation through nominafions
to the National Assembly, the Senate and county assemblies; and

[x) the representation of the Ogiek community should be increased in
appoinfive positions and ofher job opporfunities.

525 Further, the following was submitted during stokeholder engogerments; -

526 The Political Parties Liaison Committee (PPLC) stated that it was o useful body
for the promotion of good govemance, national unity and inclusion. It played
a crucial part in the democrafic process and ensured the interests of all
registerad political parties who porticipated in the electoral processes. Political
parties bridged divides and promofed a sense of unity by representing
different groups within sociefy. As such, it was their submission that it should be
entrenched in low as an independent body with an autonomous secretanat.

527 The Kenya Women Pariamentary Associofion [KEWOPA) made the following

proposals-
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(}in order to promote natfional unify, inclusivity and diversity,
implement the existing Kenya Nalional Policy Guide on Unity and
Diversity that olready promotes inclusion of gender to promote
gender mainstreaming. inclusion ond diversity on intersectionality
issues touching on women with disabilifies. young women and
women from minority communities;

(i) the Ministry of Education threugh Kenya Institute of Cumiculum
Development to undertake cumiculum review and the cumricula fo
infroduce and integrate feachings of national unity and coheasion
from early vears, as a long-termn solufion;

liii) review educalion policies fo promote social intfegration such as
guidelines on recruitment of teachers;

(iv) the Public Service Commission created under Arlicle 233 of the
Constitution, in underfaking its dufies ond responsibilifies s
mandated under Arficle 234 of the Conslitution to ensure
effectiveness and efficiency of public service by enforcing the
requirement of adequate and equal opportunities in appointments,
training and advancement of men and women, members of ethnic
groups and persons with disabilies; and

(v} minimum requirement of adegquate and equal opporfunities in
appointments, fraining and advancement of men and women,
members of ethnic groups and persons with disabilities be extended
to public offices not curently covered including all State offices,
appeintment of high commissioners, ombassadors and other
diplomatic or consular representatives, and all Constfitutional
Commissions and Independent Offices established in Chapter 15 of

the Constitution,

528 The National Gender and Equality Commission (NGEC) submitted that Article
27 (3] provides that women and men have the right to equal treatment,
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including the right fo equal opportunities in political, economic, cultural and
social spheres and Article 27 (4) provides that the State shall not discriminate
directly or indirectly agaginst any person on any ground, including race, sex.
pregnancy, marital status, health status, ethnic or social onigin, colowr, age.
disability, refigion, conscience, belief, culture, dress, language or birth. Further,
the State Corporations Act has not been repealed or amended to align to the
Constitution of Kenya, 2010 to ensure compliance with two thirds gender rule,
inclusion of PWDs, and the minorty and marginalized groups. As such, fhey
proposed the amendment of the State Corporations Act to align with the
Constitution of Kenya, 2010 and the Mwongozo code of governance.

529 NGEC proposed that the provisions of Section 32 of Public Service Commission
Regulations 2020 be entrenched by way of amendment to Part V| of the Public
Service Commission Act, 2017 on appointments, confimation of
appointments, and fransfers.

530 The Commission also proposed thot the Nafional and County governments
should ensure inclusion of persons with disabilities in senior appointive posifions
such as cabinet, constitutional offices and other senior, middle and entry level
positions.

531 With regard to Article 54 (2) which provides that the State shall ensure the
progressive implementation of the principle that at least five percent of the
members of the public in elective and appointive bodies are persons with
disabilities, the Cemmission lauded this affirmative action aimed at ensuring
persons with disabilities get opportunities to earn and make a living. This
provision would not only help eliminate discriminafion against FWDs buf also
help addreass issues of prejudice against PWDs, promote equality and dignity
of persons with disabilifies. However, the fact that the cbligation is progressive
in nature and not mandatory, has led toits violation. The Commission preposed
the amendment Arficle 54 [2) by deleting the phrase "Prograssiva”. The Stafe
shall ensure the progressive implementation of the panciple that at least five
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percent of the members of the public in elective and appointive bodies are
persons with disabilifies.

532 The S5abaot Community submitted that inclusivity challenges in Kenya
stermmed from a combination of historical, social, and political factors resulting
in a lack of inclusivity in the sharng of government appointments e.g.
Ministerial appeointments, Ambassadorial, Heads of Parostatals et.al in both
national and County govemments, The Sabaot community, for example, had
not had a Minister or a Cabinet 3ecretary since independence. Thay therefore
proposed that appointments to public service be done on a quota systemn that
also considers poverty levels, special interest groups, affrmative action and
representafion of each ethnic group at all levels. The government should also
facilitote diclogue and reconciliotion efforts in areas with a history of conflicts
or discriminaofion and recognize peace occords and negofiated democracy
by enfrenching them into law, especially where sharing of positions is part of
the agreement.

533 The National Council for Persons with Disabilities (NCPWD) submitted that
governance issues and inclusivity in public oppointments, and the
implementation of the 5 per cent rule had for a long time been elusive.
According to the 2021/2022 Status Report of Compliance with Values and
Principles in Arficles 10 and 232 of the Consfifution by the Public Service
Commission, PWDs accounted for 1.4 per cent in the FY 2021/2022, way below
the 5 per cent constitutional threshold. The Council further submitted that there
was need for more advocacy and siricter regulation fo realise the 5 pér cent
threshold away from the difficult to measure the progressive implementation.
This could only be attained by deleting frem the Constifution the word,
“progressive” on the 5 per cent reguirement and make it mandatory.

534 The National Youth Council proposed the development and adoption of a
Youth Inclusion Bill which would ensure the inclusion of youth and
representation in all the decisien making bodies. Further, they proposed that
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the Bill provide for the role of nominating the youth fo be domiciled af the NYC
to ensure faimess and regional balonce in the recruitment process.

535 The Inter- Religious Council of Kenya recommended that, to ensure inclusivity,
equal opporfunity and balance, members of board of a public agency,
commission or task force should not come from the same ethnic group.

534 The Kenya National Chamber of Commerce and Industry (KNCCI) proposed
that nafional unity be promoted in Kenya through strengthening vital
institutions for cohesion ond integration such as fhe Natfional Cohesion and
Integration  Commission, oddressing  socio-economic  inequalities,
management of ethnic and socio-cultural diversity, and conflict prevention,
management and reconciliation.

537 The Turkana Professionals Assecialion submitted that the vetfing of Turkana
people for Naticnal identificotion documents (IDs and Passports) should cease
as this aggrieved the entiflement of Kenyan citizens as enshrined in Arficle 12
of the Consfitution of Kenya, 2010. Further, fo ensure inclusivity in public
appointments, the Associafion recommended that a mechanism be put in
place to ensure appointment of marginalized prefessionals in high ranking
positions in public service and Independent Offices ond Commissions. In
addifion, a legal framework be enacted by Parlioment fo ud&ess and institule
affrmative action on employment of marginalized groups similor to the
Equalisation Fund.

538 ICPAK submitted that employment in the Public Service did not reflect the
ethnic, religious, regional and cultural face of Kenya. As such they proposed
that the Public Service Commission and County Governments should be
empowered fo undertake professional search and development for minority
candidates to increase their chances of qualifying for the positions. Further,
there should be checks on employment to ensure compliance to section 7 of
the MNational Cohesion and Integration Act, 2008 that provides that public
establishments shall seek to represent the diversity of the people of Kenya in
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the employment of staff and no public establishment shall haove more than
one third of its staff from the same ethnic community. Further, it was their
opinion that o mulfi-ogency colloborafive approach should be designed fo
bring together EACC, ODPP and DCI to dedl with economic crimes; enfrench
the Mwongozo Code of Governance for state corporafions into the Public
Service: develop and implement enforcement mechanisms for the Leadership
and Integrity Act to act on breaches; enforce shict laws to protect whistle-
blowers on matters of comuption; continue civic education fo citizens: keep
out those who have records of froud and corruption from vying; reward
whisfleblowing and assessments of perdformance; prosecute and determine
corupfion cases within 90 days (3 months); and repossess comuptly obtained
wealth immediately.

53% The CMD-Kenya submiltted that Arficle 88 [4) (i) of the Consfifution mandafes
|EBC to regulate the amount of money that may be spent by or on behalf of o
candidate or party in respect of any election. The |[EBC should therefore
regulate campaign financing. This would help in ensuring accountability,
inclusion and leveling of the playing field in democratic and govemance
proceasses in Kenya.,

540 Mkenya Daima submitied that, confrary to the recommendafions of the
Report of the Presidential Taskforce on Parostatal Reforms 2013, there hod
been too many appeintments in non- critical institutions made through or by
the Executive, They recommended that the Public Service Commission should
guide public appeintments and an independent body should be established
to appoint boards and CEQs of income earning govemment entities based on
experience, expertise and performance. The body would also be mandated
to monitor the performance of the boards and the entities to take comective
action where necessary.

541 Maendeleo ya Wanawake Organisalion proposed that the govemnment
should facilitate civic programmes that raise public awareness aboul the
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importance of good governance, rule of law, and accountability; national
values should be incorporated and entrenched in school cumiculg; institutions
should practice inclusivity; and govemance and politics should be separated.

542 The International Commission of Jurists (ICJ) submitted that there was need
to ensure thot all focets of Kenyan society are represented in appointive
leadership at all levels of government. IC) recommended strengthening
enforcement mechanisms and insfitutions like the NCIC to prioritise diversity
and inclusivity in public appeointments; embedding inclusivity as part of
performance confracting key performance indicators: encouraging political
parties and leaders fo embrace inclusivity; conducting a national audit of
ethnic and regional compaosition of public offices: and holding to account the
Public Service Commission for selection processes that violote public service
values of inclusion, competitiveness and merit.

543 The Mational Council of Churches in Kenya recommended that appainfing
authorifies should ensure the face of Kenya and ethnic balance is respected
and seen to be done. Constitutional Commissions should be accorded
genuine financial and operatfional freedom and thot their decisions be
respected and adhered fo,

544 The EACC submilted that the constfitutional thresheld for appointment of
pérsuns to state and public offices is bosed on the guiding principle of
leadership and integrity under Article 73 (2).

545 The EACC informed the Committee that they had observed that persons with
integrity issues had been cleared to run for elections or appointed to state or
public offices, contrary to the provisions of Chopter Six of the Constitution. This
had become one of the main factors that confributed to comuption. impunity
and poor governance. The Commission proposed an enhancement of
procedures and mechonisms for vetting of perons for election and
oppointment fo both state and public offices through amendment of the
Leadership and Integrity Act, 2012 for the effective adminisiration of Chapter
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Six of the Constitution. This would ensure selection on the basis of competence,
suitability and personal integrity.

244 Further, EACC recommended that the Constifufion be amended in arficles 99
and 193 so that a persen who had been convicted remained disqualified from
vying for electoral office until the conviction is set aside by an appellate court,
This would be resolving the current situation where state and public officials
implicated in comuption and unethical conduct continued to hold office until
all possibilities of appeal or review had been exhausted.

547 The EACC further submifted that the unique operafions of constitutional
agencies within the crminal justice sector demaonded that budgetary
gllocation and disbursement should be guaranteed without undue
inferference and bweaucracy. The Commision, ftherefore, proposed
legisiafive amendments fo guarantee operational independence by ensuring
adequate budgetary allocation and fimely disbursement for effective
discharge of its Constitutional ond statutory mandates. This should be
accompanied by the strengthening of the capacity, in terms of financial and
human rescurce, to enable the actors in the criminal jusiice sector fo
effectively and efficiently address the various election issues of concern which
are within their respective mandates. In addition, the EACC proposed that
there was need for a review of the statutory mandates for agencies on
comuption, economic crimes and unethical conduct ([EACC/ DCIf ARA) to
avoid duplication of roles.

548 The Public Service Commission (P5C) proposed that Parliament should
oversight compliance with Constitutional Statutery safeguards that provide for
inclusivity, by all appeointing authorities. This could be done through receipt of
an Annual Recruitrment Report that is in the noture of the PSC Human Resource
Audit Report for all oppointing authorities. This would enable Pardioment to

impose sanctions for non-compliance.
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Committee Observations
249 The Committee observed that —

(o) Article 10 of the Constifution outlines the national values and principles
of govemance including inclusivity, equity, non-discrimination and
protection of the marginalized among others. However, public and
state appointments did not reflect these values and principles.

(b) There s need to develop a mechanism for enforcement of
compliance to Article 10 of the Constitution.

e

Committee Recommendations
550 The Committee recommends that —

(a) The Kenya Naticnal Human Rights and Equality Commission to be
established following the merger of KNCHR, NGEC and NCIC should
deal with fhe issue of inclusivity, equality. ethnic diversity and national
cohesion,

(b) While undertaking its oversight mandate through vetting of State and
public appointments, Parlioment shall ensure compliance with the
constitutional requirements provided for under Arficle 10 and 232 of the
Constitution including ethnic diversity and inclusiveness,

Related Matters
Impeachment of Governors

a2l Arficle 181 of the Constitfution provides the grounds for removal from office of
a county govermaor including gross viclation of the Constitution: where there
are serous reasons for believing that the county govemar has committed o
crime under nafienal and internafional low; abuse of office or gross
misconduct and physicol or mental incapacity to perform the funclions of the
office.
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552 Further, Arlicle 181 (2) provides that Parioment shall enact legslation
providing for the procedure for removal of a county govemor on any of the
grounds specified.

553 Section 33 of the County Govemments Act, 2013 provides a legislative
frcrrnéwc:rl-: for the impeachment of county govemnors. The impeachment
process starts at the county assembly. The resolufion of the county assembly to
impeach the govemer is then submitted to the Senate for determination.

554 However, there have been concems raised by county govemors, county
assermblies and the public about legal as well as procedural gaps in the
impeachment process. There have also been calls for a standalone legislation
on impeachment to provide a comprehensive legal framework to guide the
process. To this end, the following submissions were made by stakehelders on
the issue.

Summary of Submissions by the Public

555 The Councll of Governors proposed changes to the process of impeachment
of County Governors to prohibit any impeachments within o period of 24
months after their election into office and 12 months towards the next general
election, This would mimor the petition for recaoll of the Members of Parlioment
as provided for under seciion 45 of the Elections Act and enable sufficient fime
for Govemnaors to set up their administration for purposes of service delivery.

554 Former Governor of Kiambu County Hon. Ferdinand Waititu submitted that the
impeachment process was being wsed to settle politicol differences conirary
to the Constitution’s infention to check o govemor's excesses. It was his
submission that the repercussions of impeachment should be based on the
pefod during which one was elected and should not be camried info the next
political cycle. Further. the process should be safeguarded from polifical
interference.

557 Dickson Karani Mwaniki submitted that the impeachment procedures of the
Govermnaor and Deputy Govermnaors to require that the grounds be verified by an
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independent judicial body before any proceedings commence should be
enhanced.

Commiftee Observations
558 The Committee observed that—

(a} There was need to further regulate the process of removal from cffice
of county govemors and deputy county govemors by impeachment
through a comprehensive legisiotive framework.

(b) Section 33 of the County Govemmment Act, 2012, and the jenate
Standing Orders should be reviewed to improve the procedure for

impeachment of Govermnors.,
Commiftee Recommendations

559 The Committes recommends that Parlioment shall fast frack enactment of a

legislation to give a comprehensive guide to the impeachment process.
Retirement Benefits for the Auditor General

540 The Consfitution of Kenya establishes the Office of the Auditor General as an
independent office to protecl the sovereignly of the people, secure
observance of democratic wvalues and principles and promote
constitutionalism,

561 The office of the Auditor General plays a key role in promoting accountability,
tfransparency and good govemance by providing independently denved
information on management and ulilisation of public funds. The holder of the
Office of the Auditor General has respensibility for auditing on an annual basis
the accounts of all govermment and other state inshitutions, publishing an
annual report and submitting it to parioment for scrufiny and debate. Thus,
the officehclder is the key constitutional figure in overseeing the proper use of
public resources and, if necessary, of publicly exposing any abuse of public
funds. According to Article 251 (3], the Auditor-General holds office for a term
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of eight years and shall not be eligible for re-appointment. In view of this,
profecting the integrity of the office holder, during their tenure and after
retirement is paramount for effective performance of their functions.

Summary of Submissions by the Public

562 Former Avuditor General, FCPA Edward Ovukeo submitted fhot the
independence of the Office of the Auditor General should be secured given
the endemic nature of cormuption in many African countries including Kenya.
The proper functioning of the OAG depended on the holder of the Office. As
such it was important for Parlioment to ensure that the post-retirement beneiits
to the Auditor General, such as security, pension, and medical benefits are
provided in low as is the case in other counines.

Committee Observations

563 It was important to accord a refired Auditor General refrement benefits
similar to those enjoyed by other state officers under the Retfirement Benefits
|Deputy President and Designated State Officers) Act, 2015, Currently, after
serving for eight years in office, the Auditor General leaves office without any
refirement benefits, a situation that could compromise the independence of
the office. hence accountability and good governance in the public secter.

Commiltee Recommendafions

544 The Committee recommends that Parlioment amends the Refirement Benefits
|Deputy President and Designoted State Officers) Act, 2015 to include refired
Auditor Generals among the persons enfitled to the benefits confered by the
Act.

Adequate Checks and Balances
Background and Context

545 The concept of checks and balances can be fraced fo Montesquieu who

proposed the separation of governmental powers into three dislinct branches:
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the executive. legislature, and the judiciory. He odvanced that each am
should have distinct powers in order to avoid the conceniration of power in
one arm.

566 The chief purpose of checks and balances is fo protect against abuse of
power by any arm of government and to sofeguard a balance of power that
upholds accountability, equity, and good govermnance; generally, one that
upholds the rule of low. Cenirally, the concept of checks and balances
prevents the conceniration of power on any one arm of government and
advances mutual oversight between the dilferent arms.

5467 The provisions of the 2010 constitution have advanced the ideals of checks
and balances in the govemance of the nation. However, it cannot be said
that Kenya has achieved the ideal balance of powers required. Undoubtedly,
the execulive arm sfill holds considerable powers through a presidency
bequeathed with extensive oversight in the affairs of the other ams and
constitutional and Independent Offices. Importantly. the execulive ond the
legislature hold the bulk of powers on budgetary ollocation at the expense of
the judiciary.

568 There was general consensus by the Committee that the Consfitution makes
sufficient provisions to ensure adequate checks and balances in governmment.
It was imperatfive that these provisions are implemented to promote good
govemance.

Summary of Submissions by the Public

549 The public, fhrnﬁgh memoranda proposed varous solutions to the issue
including —

[l Amend the Constitution to provide for the financial independence
of Parlioment to protect state officers serving in Parioment from
manipulation by the Executive.

[il Operationalize the Judiciary Fund as provided for in Article 173 of the
Constitution. This will accord the Judiciary autonomy in budgetary
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allocations allowing for the hirng of more judges and building of
more courts,

[ii)] A Judiciol Ombudsman should be appointed to monitor and
evaluate comuption Cases.

(iv) Uphold the provisions of Arficle 259 of the Constitution requirnng the
national govermment to adequately fund commissions and
Independent Offices and implementation be done by Pariament,
The funding should be according to their mandates and not the
whims of the Execufive and Parliament.

[v] Amend the relevant provisions of the Consfitution to institute the
Parliomentary system of government in place of the cument
presidential system since a Paodiomentary system will be more
responsive, accountable and cheaper than the current presidential
system.

(vi] Increase the funding to counties to 40°% of the national revenue.

[viij Professicnals and civil society should be consulted ond play their part

' in checking government without hindrance.

[viii)  Strengthen the Ombudsman office.

(o) There should be a full oudit of the Constitution to check on
duplicated roles e.g. role of county commissioners and regional
commissioners.

(x} Institutions, such as the OAG, EACC and NCIC, mandated fo check
excesses, should be strengthened through increased budgetary
allocation and clarificafion of mandates.

570 The National Gender and Equality Commission submitted that there was a
|.{]C|f. of robust framewaork of checks and balances. They submitted that it was
important for the country to institutionalise a robust framework for checks and

balances to ensure the Government is held to account. In addition, special

Report of the Nafional Dicfogue Committee [Mabco)- Movember 2023 182



inferest groups should be accorded an opportunity to hold the Government
and public sector to account at all levels.

571 KEWOPA proposed that all laws on anfi-comuption be reviewed to enhance
penalties for comupt proctices by public officers ond the private enfities
concemed; the Judiciary to strengthen its internal mechanisms to enhance
speedy frials of cases; more resources be allocated to enhance digitalsation
as one way of fighting comuption; and the Public Procurement and Disposal
Act be enforced especially on affirmative action that require 30% of the public
enlity resource allocation to be given fo the marginalized categornies (women,
youth, Persons with disabilities).

572 The KNCCI submitted that Kenyo boasted o robust legal and regulatory
fromework in all arms of the govemment on checks and balances but lacked
the good will for implementation. THey proposed the empowerment of the
EACC with prosecutorial powers to address the rampant cormuption and abuse
of office by state officers.

2/ 3 ICPAK proposed that, to ensure accountability and prevent the abuse of
power there needed to be a robust system of checks and balances. This
entailed empowerng the Judiciary, Parioment, Commissions, and
Independent Offices and strict compliance to the provisions of Chapter 15 of
the Constifution., n paorficulor Adficle 249 guoronfeeing  financial
independence of oll Commissions and Independent Offices by having their
budget estimates approved by Padiament.

574 Mkenya Daima submitted that insfitutions such as Parioment, the Judiciary,
County Assemblies, EACC, vanous other independent institutions including a
free and foir press were crucial to strengthening democracy and providing
checks and balances. It would be important to Fu:;"rify their independence and
enable their intermal accountability structures to funchion.

575 The Media Counclil of Kenya offered that the govemment should be at the
forefront in ensuring protection and freedom of expression, freedom of media,
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the promotion of responsible journglism ond access to information as
envisaged in Arficles 33,34, and 35 of the Constifution. They recommended the
strengthening of the role of the Council as an independent media regulatory
body independent of government, political and commercial inferasts.

574 The International Commission of Jurists submitted that the Constitutional and
legal frameworks on checks and bolonces were adequate, as such it was up
to each am of government. Stote and public office to abide by their
Constitutional authority, funcfion and obligation.

577 The National Council of Churches in Kenya recommended that the Execulive
and Parliament should obey court orders and desist from disparaging the
Judiciary, Further, recognising that the future wellbeing of Kenya is predicated
on constitufionalism and the rule of law, the Council strongly recommended
that reading of the Constitution of Kenya be included as a unit in the basic

and fertiary education curricula.
Committee Observations
578 The Committee cbserved that —

(q) Article 249 (3] of the Constitution provides that all Constitutional
Commissions and Independent Offices should be adequately funded
to perform their functions and that the budget of each commission and
independent office should be a separate vote.

(b) Consfitutional Commissions and Independent Offices cumrently present
their budgets to Pariament through the relevant parliomentory
Committees, except the - Judiciary and Parliomentary S3Service
Commission [Arficle 221].

(c) Developing innovative comupfion prevenfion and punishment
mechanisms is important for a sustained fight against comuption.

(d) Several cases of contempt of court have been withessed over fime
indicating lack of due regard for the rule of law.
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Committee Recommendalions
579 The Committee recommends thal—

(a) The Consfifution be amended to ensure complionce with court orders
by state and public officers by providing that o state or public officer
shall promptly comply with a court order and where there is non-
complionce the court shallimpose appropriate sanctions.

(k) The Ethics and Anti-Comuption Commission Act, 2011 be amended to
review the qualifications and experience required for appaointment as
Chairperson of the Commission to enhance the caopacity of the
Comrmission to fight comuption.

(c) Parioment amends the Anfi-Coruption and Economic Crimes Act,
2003 to provide that the Chief Registrar of the Judiciary shall maintgin
a register of all persons convicled of comuptlion, bribery and other
eCoNomic crimes,

[d) The Statutory Instruments Act, 2013 be omended to compel regulofion-
making authorities to adhere to the statutory timelines within which
they are required to develop and publish statutory instruments and to
set out sanctions for non-compliance. Further, where the relevant
authority has failed to make the required subsidiary legislation or any
statutory instrument any person may pefiion Pardiament with
proposal or draft of those instruments.

[e) Within one year of the adoption of this report, the National Cohesion
and Integration Commission [NCIC), Mational Gender and Egquadlity
Commission ([NGEC) and Kenya National Commission on Human Rights
(KNCHR] be merged, and their mandates be undertaken by the Kenya
National Human Rights and Equality Commission as established under
Article 59 of the Constitution.

Report of the Nafional Dickogue Commitiee [NADCS]- Novernber 2023 185



Related Matters
Balance of Legislative Powers of Parliament

580 Article 93 of the Constitution establishes the Parlioment of Kenya, consisting
of the Mational Assembly and the Senate, The overall roles of Parliament
include legislation, oversight and representation.

581 The role of the National Assembly is provided for under Article 95 of the
Consfitution while Article 96 makes provision for the role of the Sanate,

Summoary of Submissions by the Public

582 During the stakeholder engagement, the Council of Governors, while nofing
that th:e Senate represented the counties and served lo protect the inferests
of the counties and their Governmenis under Article ?4 (1) of the Constitution,
proposed the expansion of the mandate of the Senate in considering,
debaling and approving Bills concerning counties beyond the provisions of
Arficle 110 (1), It was their opinion that all the Bills that were passed by
Pariament concerned the County Governments.

583 Senator Tom Ojienda proposed that Arficles 24, 95 and 94 of the Constitution
and the low making process in Chapler 8 be amended to acknowledge and
reinforce the superior legislative place and power of the jenate.

584 In a memorandum submitted to the Committee, Hon. Peter Kaluma, M.P.
proposed amendment of the Conslifution to provide for the financial
independence of Pariament in the terms of Article 140 (4) or Arficle 250 (8] of
the Consfitution to protect state officers serving in Parioment from

manipulafion by the Executive.
Commiftee Observations
585 The Committee observed that—

(a) The Senate and the National Assermbly have been engaged in several
litigations with regard to the extent of their respeciive legisiative
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functions and particularly application of Article 110 on the procedure
for processing Bills concerning counlies and money bills. In the eleventh
Parlioment, the Speaker of the Senate sought the opinion of the
Supreme Court on the import of Arlicle 110 (3] of the Consfitufion. In
the Advisory Opinion, the Supreme Court held that the consideration
of Bills to be passed by Parlioment is not a unilateral exercise exclusive
to either of the two Houses. rather, the Speakers of both houses have
to engage and consult.

(Bb) In 2019, the Senate lodged a petifion in the High Court (Pelition No.
284 of 2019) to challenge the unilateral passage of 23 bills by the
MNational Assembly confrary fo Arficle 110 (3] of the Conslitution.

(c] The Constitufions maokes provision for the Nafional Assembly fo
ofiginate any bill, including a bill concerning county govemment and
money bils, The Senate on the other hand may only originate bills
conceming county govermnments.

(d) Pardicment hod drafted legislofive proposals with the aim of
harmonising bicameral relations between the Houses. The Houses of
Parioment (Bicameral Relations) Bill, 2023 (Mational Assembly Bills No.
44 of 2023) was one such bill which was under consideration in
Parliament. The principal object of the Bill is to give effect to Articles
109, 110, 113, 114 and 118 of the Consfitution. It seeks to foster the
bicameral relations of the Houses by prescribing procedures for
ensuring seamless consideration of the legislative business of both
Houses.

(2] In other bicameral legisiafive juisdictions. such as the United States of
America, the Philippines, and Australia, the Senate has a longer fenure
than the House of Representatives. This is to reduce the tumover in the
legisloture, make Senators responsible for legislative measures over
time and enhance their independence in decision- making.
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Commitiee Recommendations
284 The Commitfee recommends thot —

(a) Pardiament should fast frack enactment of legislation to harmonise
bicameral relations between the Houses.

[b) The Constitution be amended to provide that the term of the Senate
shall expire on the seventh year from the date of the last election.

Recognition of Members of Regional Assemblies in Parliament

587 Article 93 of the Constitution establishes the Parliament of Kenya consisting of
the National Assembly and the Senate. The r::_*n'emll roles of Parlioment include
legislation, oversight and representafion.

588 Article 2 (4) states that any trealy or convention ratified by Kenya shall form
part of the law of Kenya under the Constitution. Kenya ratified the Treaty for
the Establishment of the East African Community thus becoming a member of
the Community in 2000 when the Treaty entered into force.

589 Article 9 (1) of the Treaty establishes the East Afncon Legisiative Assemibly
(EALA) as the legislative organ of the Community. Article 48 stipulates that the
Membership of the Community shall comprise nine members elected by each
Partner State whereas Article 50 provides that the Mational Assembly of each
Pariner State shall elect, not from among its members, nine members of the
Assembly. Article 50 (2) (b) requires that the person to be elected as a member
of the Assembly be, among others, qualified to be elected a member of the
National Assembly of that Partner State under its Constitution.

Summary of Submissions by the Public

5?_:] Through a memorandum, Hon. Kennedy Musyoka Kalonzo, a Member of the
East African Legislative Assembly submitted that there was need to amend
Arficle 23 (1) to read that the Pariaoment of Kenya shall consist of the Mational
Assembly, the Senate, EALA, the Pon Africon Padioment and any future
regional assembly as the case may be. He also proposed that the Standing
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Orders of the National Assembly be amended to establish the Committea on
Regional Integration as a deparimenial committee. Further, it was his
submission that the Padiamentary Service Act should be amended o include
in the definition of the term member to include members of EALA and Pan
African Parliament. It was also his opinion that the annual budget of EALA as
confributed by Kenya should be included in the budget of the Maofional
Assembly and be remitted directly fo the EALA assembly.

Committee Observalions

591 While members of EALA represent Kenya at the regional assembly they are
not accorded the same stature as members of Parliament in Kenya.,

Commiffee Recommendalions

592 The Committee recommends that the Consfitution be omended fo provide
for recognition of representatives in intemafional legislative bodies of which
Kenya is a member.
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CHAPTER FOUR: FIDELITY TO THE LAW ON MULTIPARTY DEMOCRACY

593 The issue as framed under this theme was Fidelity to Political Parties/ Coalitions
ond the low on multiparty democracy.

Background and Confext

594 Polifical party formation and management is anchored on Articles 1 and 92
of the Consfitution that provide for the baosic principles and legislafion for
political parties. The individual right to form. join and seek public office ina
political party is anchored on Article 38 of the Constitution.

525 The place of polifical party discipline as a constitutional and political concept
in Kenya can be traced to the repeoled parliomentary oriented constitutional
framework which found clear expression under the Political Parties Act 2007,
and the concept as it evolved info the cument dispensation. Poliical party
discipline as expressed in different phrases as anfi-defection; onfi-floor crossing
(particulary in pariamentary systems); or any party hopping is a principle of
wide application which derives from the r:uns;ritutiunul principle of multi-party
democracy and govermnance,

5946 Against this background - political party discipline is an essential concept of
Kenya's constitutional and political framework. This assertion arises from the
fact that the Constitution places significant premise on political parfies os
crifical governance institutions. In the pre-election phase, they are channels
of recruitment of political leadership and for the decisive capture of poliical
power while in the post-elechion period, they provide the channels for
democralic dialegue and underpin the necessity of meaningful democrafic
participation. Whereas they draw the lines of faction in the competifive pre-
election period, they temper the drastic consequence of majority dominance
by reinforcing the necessity of political dialogue in governance. Political Party
discipline is essential to the concept of multi-partyism which is the foundation
upon which the constitutional freedoms are built,
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summary of Submissions by the Public

597 The proposals from the public include—

li} amend relevant Acts to strengthen political parfies’ internal democracy
and govermnance; |

[ii] legislate mechanisms preventing undue interference in party acfivities
and decision-making processes by external entities;

(i) enforce the provisions of the Election Act, 2011 that require a by
election o be hald whenever a member defects to another party.

[iv) the capacity and independence of the RPP, PPDT, Internal Party
Tribunals and the Judiciary should be enhanced:

(v} amend section 14 of the Political Parties Act, 2011 to provide clarity:

(vi) amend the Political Parfies Act, 2011 to provide clear provisions on "a
coalition party™;

[vil) develop regulations to enhance enforcement of Polifical Parties Act,
2011

(viii) delink IEBC from conducting party nominafions and determining
petitions ansing from party primaries;

(ix) legisiate mechanisms preventing undue interference in party activities
and decision-making processes by external enfities; and

(x) amend the Political Parties Act, 2011 fo provide for post-election
coalitions and how they can be entered into without antagonising the
existing coaliions.

598 Further, during stakeholder engagements, it was submitted that:

599 The Central Organisation of Trade Union (COTU) supported sirengthening
political parfies and proposed that theee should be o direct nominafion of a
workers' representafive in Parioment by COTU (K] to ensure alignment with
warkers' interests, independence and accountability.

400 The Independent Electoral and Boundaries Cemmission (IEBC) secretariaf
muaintained that the Constitution embodied principles and values that sought
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to institutionalise political parties. Article 91 of the Constitution provides for
bosic requirements for o polifical party and includes; o political party must
have a national character; respect and promofte gender equality; equity;
practice democracy through regular, free and fair elections within the party.
The Polifical Porties Act, 2011 operationalized arficles 21 and 92 of the
Constifufion,

&01 |[EBC secretariat posited that the primary democratic functfion of political
parfies was fo link the citizenry with the representfafives ond govemance.
Political parfies play a ceniral role in selection. Poliical Paorties nominated
candidates who parlicipated in elections and defined the set of polificians
from which voters could choose. Candidate selection was a fundamental
process of a polifical party's engagemaent with its membership and the wider
electorate. Further, they were of the opinion thot intra-party democracy was
essential for the creafion and growth of well-funchioning and sustainable
democratic institutions. Those political party primaries had been epitome of
challenges loced with strong underfones of nepotism, fovourtism,
discriminafion ond comupfion; confrary fo the democratic intenfion fo
exercise. As such, political party primarnes could not be analysed without
locking at the characteristics of the political parties themselves. For instance,
the chaotic nature of party primaries was an outcome of the organisafion of
the political parties. which had revelved around personalities identified with
ethno-regional interests rather than insfituticnalism.

602 It was their opinion that there was a need to review the manner of enforcing
the Electoral Code of Conduct, including coordination and communication
with relevant government agencies, including ODPP and the NP5, among
others.

ané The Kenya Women Parliamentary Associafion (KEWOPA) posifion was that
fidelity to the sponsoring party was mandatory as per the Polifical Parfies Act.
It further noted that Arficle 38 of the Constitufion promoted several political
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rights. These included the right to form poliical parties, recruit members and to
campaign. On the other hand, citizens have rights to free, fair and regular
elecfions based on universal suffrage. It also noted that thare was a need to
establish what was meant by fidelity.

404 KEWOPA made the following proposals;

la) There appeared to be a lacuna in arficle 103 of the Constitution and
section 14 of the Political Parties Act.

(b) It was important to draw clarty in terms of when a member of
Pariament was deemed to have resigned from hisfher polifical party
(See Arficle 103 (1) {iia} and 103 (3] for the enabling legislation.

[c) A balance should be drawn in ferms of the role of an elected leader
in opposition working on a development agenda with the government
of the day, and when they defy the party stand. .

(d) Proposed to amend the polifical parfies Actin section 14 fo provide for
the clarity,

(e} There was a need fo sirengthen poliical parfies to grow strong with
ideoclogies for their members to subscribe and atways support the party
posifion on issues.

(f) Political parties should adopt clear and foir adminisirative procedures
to deal with the members when they cross the line.

405 The Sabaot Community was of the view that fidelity political party in Kenya
was influenced by a range of factors, including the country's political culture,
legal framework, and the behaviour of individual. polificians. They proposed
enforcement of the existing laws and regulafions goveming polifical parties
and promotion of internol democracy within parties, including transparent and™
fair intermal elections. They also encouraged polifical parties to adopt clear
and principled ideclogies to enhance fransparency in campaign financing
and address comuption in politics. This would foster a culture of accountability
among polifical leaders and parly members, promote national unity and
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discowage ethnically based poliics in oddifion -to encouraging pubdic
parlicipatfion in polifics.

4064 The Cenire for Multi-Party Democracy (CMD-Kenya) cbserved that in order to
prevent interference with politicol parfies/ coalifions, there was a need fo
review the regulatory framework for parties. It further observed that there
existed a significant number of inactive parties that hardly participated in
elections and that the best proctice was parties should be formed and
registered to participate in elections. Therefore, there was a need for a legal
mechanism fo provide for the regular review of the performance of parties
with a view to deregistering the inactive ones when they fail to parficipate in

" elections, The CMD- Kenya noted that, whereas the party consfifutions
created the formal structures and processes, in redlity they were not effectively
used to manage the internal party affairs, Thus, it was imperative that the party
structures and processes were made to work seamlessly. In this regard, the
regulatory framework should be reviewed to provide for an adminisirafive
mechanism fo ensure routing monitoring and supervision of party officials, in
particular, and parties generally, to ensure adherence to the law, party
constitutions, rules and procedures.

407 The Kenya National Chamber of Commerce and Industry (KNCCI) in fheir
submissions were convinced that the law in place was adequate to address
the matter of preventing interference with political parfies/codlifions and thaot
adequate disciplinary measures against members who go against their party
have Imgily been seen at play with ODM actling against itls members. Any
person wishing to leave their polifical party or support another party should
resign and seek fresh mandate from the electorate. Moving forward, KNCCI
believed in poliical parties built on ideclogies but not ethnic balkanisafion.

408 The National Council for Persons with Disabilities (NCPWD) submitted that the
Candidates with disabilifies went through a myriad of challenges as they
sought the electorate’s nod and in the 2022 General Elections, about 584
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candidates with disabilities ran for different positions but seven of them were

successful.

09 NCPWD noted that the [EBC could sustain continuous sensitisation to debunk

sterectypes on persons with disabilities’ ability to lead and endeavour o ensure
candidates with disabiliies enjoyed pelitical envirenments that were free of
viclence and intimidation. Further, in line with Part 2 Section 4 (d) of the |[EBC
Act 2011 on IEBC's role in regulnﬁhg the process by which parties nominate
candidates for elections, there was great need to relook the processes by
which parfies camed out nominafions. In addition, the Council noted that, as
at the time of the presentation, 21 countfies did not have a single nominated
MCA with disability and to solve that, it proposed an amendment to County
Govemments Act fo ensure that o county assembly ONLY qualifies as fully
constituted if they had nominated MCAs representing persons with disabilifies.

10 The Political Parfies Liaison Committee (PPLC) in its submission posited that the

Political Parties Act in its curent form made it difficult for parties fo discipline
efrant members; especially the elected. Therefore, there should be clear
mechanisms on how to discipline and deal with representafives who had
defected from the parfies that sponsored them both at the county assemblies
and national assemblias.

411 PPLC maintained that a political party must be enabled through appropriate

legislafion to enforce porty discipline and polifical sanity; clear timelines on
party disciplinary hearings aond proceedings should be enacted into low: and
the Judiciory must have deadlines on hearing and determining suits
emanating from defections just as with election petitions. Past suits of thig
nature had draogged on beyond the next general elections.

412 It was PPLC's submission that those palitical parties under the umbrelia of the

PPLC played very crucial roles in promofing national cohesion. pecce,
dialogue and unity in Kenya. By represenfing different groups within society
and facllitating communication and engagement, PPLLC helped to ensure
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that all voices were heard, and that government paolicies reflected the needs
and pricrfies of citizens. Through ceontinuous dialogue. consultation and
compromise, PPLC endee_wﬁured to work towards common goals and
promoted a sense of national unity.

&13 The Turkana Professional Associalion (TPA) noted that Eenya was a multi-
party democracy in which multiple political parties acress the political
spectrum run for nafional elections as provided for under the Political Parties
Act No. 11 of 2011 and thus strong polifical porties were vehicles for a deeper
democracy in a couniry.

414 The TPA was of the conviction that fidelity to the intenfs and purposes of the
Polifical Parties Act Mo, 11 of 2011 5.;':|tf.l:.':ifi1:r:lil':,-r Section 14 (4] and [5) [a) to (e]
on resignation from a political party where a member of a political party wias
presumed fo have resigned by promoting the ideclogy, interests, or policies of
another political party or coalition.

415 Dr. Wilfred Mulubwa, an advocate of the High Court of Kenya and a scholar,
submitted that Article 85 of the Constitution allowed for one to move from o
political party to an independent candidate within the stipulated timeline of
20 days.

416 He submitted that the Independent Electoral and Boundaries Commission
(IEBC) had proposed to reduce the fimeline for independent condidates to
submit their nomination papers from 20 days 1o 7 days and was in line with fhe
Eections [Amendment) Act, 2022, which was passed by Parliament in April
2022, This, he said, was in IEBC's argument that the reduction in the timeline
was necessary to prevent politicians from Using the independent candidate
route as a way to circumvent party primaries. He reasoned that party hopping
weokened polifical porfies, circumvented democratic processes and
fragmented the vote,

417 Dr. Mutubwa, however, avermed that IEBC was incopable of setfling
nomination disputes because it had a wide amray of functions that have been
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accorded to itin the constitution. He maintained that the PPDT as established
was well suited for this function given that nomination disputes and majority of
pre-election disputes fall within its jurisdiction, furthermore, it has enough
remedies at its disposal fo dispose of nomination disputes. He proposed the
Constitutional amendment to repeal Arficle 83 (4) (e} and entrench the PPDT
in the Consfitution with similar funcfion.

618 The Institute of Certified Public Accountants of Kenya (ICPAK) submitted that
any poliicians elected on a pariculor political party ficket should be
committed to the ideclogies of the parly that sponsored them to their
respective positions of power during elections. However, os provided in the
Polifical Parties Act, anyone who wished to change polifical party affiiation
must seek fresh mandate using the new poliical parly: hefshe has shifted
agllegiance (Section 54.3 of the Political Porfies Act, 2011 highlights the
Deeming Provisions)., These provisions should therefore underpin the
management and membership of polifical parties.

419 ICPAK believed that this was to ensure that democracy was enhanced, ond
the paliticians elected on different party tickets were able to deliver to the
people based on the ideclogies that they sold to the people prior to their
election. In addition, it would also ensure that the ruling party does not weaken
the opposition thereby interfering with the mandate of providing oversight fo
check the government excesses.

420 ICPAK was of the view that there was o need to enforce laws that protected
the independence of polifical parfies ond coalifions from interference. That
there should be no interference by the execufive in elected leaders from
different parfies and the need to implement Kriegler Report, among other
things.

421 It ako advocated for an automatic pre- and post-election audit that comes
immediately before and after election and to establish a scheme of penalty
that cavers a wide bracket of people who offend the provisions of the Polifical
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Parties Act. For instance, the individual hopping and the party that they join
should be penalised to discourage parly hopping. That would ensure the
protection of the integrity of politicol porties and coalitions that are essential
for a functioning democracy and Party hoppers should be dealt with as per
the law.

422 ICPAK further submitted that the Office of Registrar of Polifical Parfies should
be strengthened, to make it independent so that it became the custodian of
political party fidelity and averred that Parties should focus more on ideclogy.
That would help in establishing a political philosophy that would stand
irespective of any amount of persuasion to decamp to other political
formations. '

423 ICPAK maintained that polifical parties should have equal opportunities to
access funding. Currently, the lion's share went to the large parties leaving
others without funding. The architecture of funding for political parties should
be reviewed fo consider this.

424 The Election Observaflon Group (ELOG) submitfed that a legal regime was
required to govern polifical parties' nominations such as the proposed Political
Parties Bill 2020. In the alternafive, that could also be addressed through
amending existing regimes like the election of party primaries and party
regulations of 2017. One of the issues that were not covered was the issue of
party lists for the MCAs and ELOG recommended thot it needed to follow the

" same principles and processes of public participation, elections and vetting
such as the one of the nominees of the National Assembly and the Senate,

425 ELOG also felt that if IEBC should be delinked from conducting party
nominafions and hearing petitions arising from the some and that mandate
be vested to the Polifical Parties Disputes Tribunal [PPDT), it would ollow the
IEBC to be part of the monitoring and management of coalitions and coalition

political parties.
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426 ELOG further averred that the Office of the Registrar of Political Parties (ORPP)
neaded to be anchored under Chapter 15 of the Constitution as one of the
Independent Offices. It believed that the poliical agency of the counfry was
crifical. ELOG further submitted that the ORPP had given figures indicating that
they hod more registered members in polifical parties thon even the
Independent Blectoral and Boundaries Commission (IEBC) and it had declared
that it has 24 million registered members while the IEBC has 22 million.

427 The Inter Religious Council of Kenya (IRC) proposed entrenching mechanisms
for effective operationalisafion of the Election Offences Act, and the Election
Campaign Financing Act. Further, IRC proposed that IEBC should conduct o
campaign finoncing audit within eight months after an election, to make
public the nature of sources of campaign funds, and accountable utiisation
of funds. It was also the submission of IRC that political parties should clearly
develop and arficulate party ideologies within the premise of the Pelilical
Parties [Amendment] Act 2022,

428 To guard against political mischief for selective beneficial interests, the
Council proposed that o constitutional provision be made to forbid any
amendments to the elecfion-related laws eight months before a General
Election.

629 For party discipline and growing polifical parties as institulions, IRC proposed
amendment to Secfions 14 A, B, and C of the Poliical Parties Act to provide
that a by-election must be held where a member defects or is removed by
deeming him fo have joined another party. To cure mischief, the amendment
should provide a six-month timeline for appeals and administrative justice.

430 Maendelec Ya Wanawake Organisation recommended that there was o
need to enforce transparency and occountability measures for elected
officials, political parfies by requiring them to disclose their funding sources,
expenditures, and their activities fo the public.
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431 The Office of the Regisirar of Political Parties (ORPFP) submitted that the Political
Parties Act obligated political parties to observe and subscribe to a Code of
Conduct, but it implementation has been hindered by lack of specific
sanctions to be imposed on polifical parfies/party members that infringe the
Code. It proposed that the sanctions be included in the Code and the
Regitrar empowered to enforce sanctions on both parties and individual
party members. That would facilitate enforcement and ensure that there was
effectivenass in compliance.

4632 Professor Githu Muigai, Attomey-General Emerifus simiarly opined that a
Member of Parlioment was obligated to remain loyal to the parly that
sponsored himy her for the full ferm of the House. If one disassociated from the
party, then hefshe would be required to seek a fresh mandate from the
people.

433 The Trans-Nzoia County Communities’ Council submitted that they were
totally opposed to party hopping.

634 The National Council of Churches of Kenya (NCCK) cbserved that there were
concems that had been raised with regard to interference with opposition
polifical parties by the government, and recommended implementation of
the processes and procedures provided for in the consfitutions of the political
parties as well as the Political Parties Act 2011.

635 The Information Communication Technology Association of Kenya ICTAK)
submitted that poliical choices must not be muzzded and that one was at
liperty 1o join a political party of choice.

436 The Kenya National Commission on Human Rights observed that polifical
parties were the fulcrum for democracy in the couniry. The Comrmission
however, observed that political porties had weak infernal structures and that
there was a need for them to uphold good govemance by obiding by
provisions of Arficle 91 of the Constitution and Political Parfies Act,
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637 Mt. Kenya Jursts asserted that all efforis should be put in place to safeguard
multiparty democracy in Kenya and proposed that the Polifical Parties Act be
amended to provide that any member who has been removed from being a
member of a political perty pursuant to the Poliical Parfies Act can only
appeal at the PPDT with a final appeal lying at the High Court and that the
matter must be heard and determined by the PPDT within six (é)months of his
rernoval and the appeal to the High Court heard and determined within fhree
(3) moniths. It was their submission that removal of an elected member from a
political party was okin to an election petition as it dealt with @ question of
reprasentation.

438 Azimio la Umoja One Kenya Coalition noted that defermination of the
majority and minority polifical parfy/coalition was by the citizen's votes af the
conclusion of a General EBecfion. The move by a section of
elected/nominated leaders to disobey party rules by purporting o unilaterally
colloborate with competing political parties without consent/permission from
thelr parfies had adversely affected party discipline and national character of
polifical parties.

639 They further noted that though it wos a constitutional right of any persen to
join any party, such a person must not be allowed to benefit from a sponsoring
party while promoting interests of a compefing party.

440 The Azimio Coalition proposed the infroduction of express provisions in
relevant statutes that compelled elected/nominated members who crossed
over to another party to seek fresh mandate from the people by amending
Article 130 of the Constitution and Section 14 of Political Parties Act. It also
proposed to have specific fimelines in legislations such as Iimijing court
processes to 40 days and amending the Consfitution to compel/obligate the
speckers of Parioment/County Assemblies to implement the decision of a
political party expeling an elected/nominated member without leeway within
14 days from the date of receipt of the request by the party unless the decision
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was successiully chaollenged by an aggneved member in the appropnate
judicial process.

641 The Azimio Coalition also proposed the infroduction of a constitulional cap
an timelines for determination of party disputes and disciplinary processes, for
instance at &40 days to limit the discretion of the Judiciary.,

442 Electoral Law and Governance Institute for Africa (ELGIA) submitied that
institutionalisation of political porfies and development of strong vibrant
political parties in Kenya was yet to be fully realized. They observed that the
challenges facing the political party’s system in Kenya include infemal party
democracy, sfrong porty structures, regular and pericdic party elections,
democratic neminations, mainsireaming of women and marginalized groups
among others.

443 ELGIA proposed that to strengthen the poliical parfies there should be clarity
on the laow on deeming and floor crossing to reinforce party discipline, Further
that the low on poliical parties should be streamlined with Elections Act to
ensure consistency and coherence of recent omendments fo the two
legisiations. This should include the enhanced role of the Office of the Regisirar
of Political Parties in the nomination process by political parties.

&44 Other proposals made by ELGIA include development of regulations under
the Political Parties Act; clarity on the role of Political Parfies Liaison Committee
to enhance coordination with the Office of the Registrar of Paliical Parties and
that there should be a distinction between ligison aond coordinofion under IEBC

;ﬁ..::'r and Elections Act, which should be convened by IEBC, Further that the
Political Parties Act should be reviewed fto ensure implementation of the
recent court decisions on the Political Parties Fund and enaciment of
regulations to ensure effective monagement of the fund.

645 The Kenya Conference of Catholic Bishops (KCCB) cbserved in its submission
that the culture of political defections and poaching of members from rival
camps undemnined the spiit and principles of mulliparty democracy. In
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addition, it prompted the passage of bad legislation and approval of bad
policies hence weakening the oversight role of the legislature, encouraging
- coruplion and culture of betrayal as well as impunity.

445 KCCR proposed amendment to section 14A, B and C of the Political Parfies
Act to provide that a by-election must be held when a member defects from
the sponsoring political party.

447 The Homa Bay Interface Community Health Desk submitted that section 5 (4]
(3] of the Polilical Parfies Act already had mechanisms of preventing
interference with polifical parties/coalitions as the provision loid grounds for
the management and membership of political parties. The jusfiicafion was
that the democracy was enhanced bolh by the Ruling Party and the
Opposition, and not weakened in the delivery and oversight from both parties.

448 Hon. Amos Wako, Atfomney-General Emerifus observed that multiparty
democracy in Kenya should be promoted. In this regard, if an elected
representative advances the interests of another party, he/ she shall be
deemed to have resigned from the party that sponsored him/her and should
therefore seek a fresh mandate from the electorate.

449 The National Parliomentary Caucus for Additional Counties (27 Members of
Parliament) observed that any persons or organs that engaged in any aclions
that offend the democratic nature of the republic or persons who changed or
were deemed fo have changed the party that nominated them for any
paosition, should lose that position. They recommended implementation of the
processes and procedures provided for in the constitutions of polifical parhies
as well as the Poliical Parties Act 2011 to address concems that have been
raised with regard fo interference with opposifion political parfies by
govemnment.

450 Kenya Kwanza Alliance stofed that individual polifical parfies should be
strengthened as key pillars for strong codlitions in Kenya. Secondly, i
maintained that multipartyism was a crifical tool to the growth of democracy

Rapart of ihe Notlonal Diclogue Committes [NADCD)- November 2023 203



in Kenya. It was their submission that the choice to belong to any polifical party
was enshnned in Arficle 38 of the Consfitution ond must be respected.

4651 It proposed strengthening of political parties through enhancing intermal
structuras, iImproving internal dispule resolution mechanisms, and educaling
members on their rights and responsibilities,

452 Civil Sociely Reference Group advocated for the people to vote for the party
but not individuals as that were the surest way of ensuring inclusivity of all
cadres of public opinion and ethnic representation.

453 Representatives of the Nubian Cemmunity submilted thal they advocated for
direct nomination of marginalised communities as they had not benefited
from political parties over the years, They submitted that they could not win
elective positions because of their relatively small population.

Committee Observations
454 The Committee observed that—

(a) Articie 91 of the Consfitution provides for the basic requirements for
poliical parties, their insfitufionalisation and the development to be
strong vibrant enfifies. However, this was yet to be fully realized due to
challenges refating to internal party democracy, party structures, party
elections, nominations and inclusivity armongst others.

(b) It is a constitutional right for any person fo join a political party.
However, the culture of poliical defections has undermined the spint
and principles of mulfiparty democracy.

c) The Political Parties Act, 2011 :;E:Iignies political parties to observe and
subscribe to a Code of Conduct but its implementation has been
hindered by lack of specific sanctions to be imposed on polifical
parfies/party members that infringe the Code by the Registrar of
Paolitical Parties.
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[d) Most Polifical Parties do not porticipate in the general or by-elections,
vet they are instuments of democracy and poliical representation.
Failure to parlicipate in elections implies that the party will not have
representatives in elective positions to advance the ideals of a party or
their members, Further, they cannot benefit from the Polifical Parfies
Fund.

(e} Members of the Political Parties Dispute Tribuncl serve on a part-time
basis. This could compromise their independence in carmying oul their
mandate.

Committee Recommendations
655 The Committee recommends thol—

(a) The Constitution be amended to promote multipartyism and fidelity to
Polifical Paorfies by enfrenching procedures for resignation and
deregistrafion of members of political parties in seeking to ensure party
discipline.

(b) The Constitution be amended to include, in fhe basic requiremenis of
political parfies. that every political party shall promote discipling within
the party, conduct its affairs in @ manner that promotes democracy
and peaceful polifics, and adheres to the values and principles of the
Consfitution in the nomination of persons fo appointive or elective
posifions including Arficles 27, 54, 55. 56, 57 and 100 of the Consfitution.

(c) The Polifical Paorties Act, 2011 be omended fo establish fhe
Independent Polifical Porties Regulatory Commission as an
independent boady that shall be responsible for the registration of
political parties and their office holders; the monagement of political
parties’ fund; and such other functions as may be confered on the
Commission by the Constitution.
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(d) The Constitution be amended to provide thot once a person is
deregistered from a political party that person shall cease helding ony
appoinfive or elecfive position held by virlue of such membership
including positions as a Member of Parlioment, a county govemor or a
member of a county assembly provided that —

(i) the procedures for deregistration shall odhere to the freedom of
expression set out in Arlicle 33; the freedom of association set out in
Arlicle 36; the poliical rights set out in Arficle 38; the right of fair
adminisirative action set out in Arlicle 47; and the right to fair
hearing set out in Arficle 50 of the Consfitution; and. |

(if] the appeal mechanisms provided for have been exhausted.

le) Arficle 181 of the Consfitution be omended fo include being
deregistered from a political party as oene of the grounds for removal

of a county govemor.

(f) Articles 103 (1) (e) and 193 (1) (e} of the Constitution be amended to
provide that where a member of pardioment or a county assembly
resigns or s deregistered from that party ﬂs'da’rerminsd in accordance
with the Canslitution, the office of the member shall become vacant,

Related Matter
Electoral Dispute Resolution (EDR)
Summary of Submissions by the Public

454 Electoral Law and Govermnance Institute for Africa (ELGIA) proposed review of
the complimentary framewaork for Elecfion Dispute Resolution aomong the key
institutions including the Judiciary, Polifical Parfies Dispute Tribunal [PPDT) and
IEBC. Further they proposed a review of the legal and regulatory framewaork
for the conduct of EDR including aligning it to the elections calendar and
consolidating legal provisions on EDR for the main elements of Election
Adminstration  including voter registrotion, boundanes delmitation,
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nomination and regisiration of candidates, campaign financing regulation,
conduct of election officials, the electoral code of conduct, mitigation of

election violence and election operations.
Committee Observations
&57 The Committee observed thot —

(a) There was need to sireamline setflement of electoral disputes as a
means of expediting their resolution,

(b) There was need o review the framework for election dispute resolution
relating to the role of setflement of electoral disputes to IEBC as
provided for under Arficle 88 (4) () of the Constitution vis-a-vis those of
the Political Parties Disputes Tribunal under Section 40 of the Polifical
Parfies Act, 2011.

Commitfee Recommendafions

458 The Committee recommends that Article 88 (4) (e) of the Constitution be
amendead fo review the framework for election dispute resolufion by removing
the role of setlernent of electoral disputes, (including disputes relating fo or
ansing from nominations) from the Independent Electoral and Boundaries
Commission and conferring the mandate to the Political Parties Disputes
Tribunal established under the Political Parties Act, 2011,
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CHAPTER FIVE: ENTRENCHING FUNDS INTO THE CONSTITUTION
NGCDF, NGAAF and Senate Oversight Funds
Background and Context

65% The Consfitution provides for mechanisms for the management of public
finances and sefts out principles that guide all aspects of public fingnce in the
Republic. Addifionally, Article 202 provides that Revenue raised nafionally shall
be shared equitably omong the national and county govemments and that
County governments may be given additional allecations from the nalional
government’s share of the revenue, either condifionally or unconditionally.
Further, Article 203 provides for equitable sharing of revenue outlining the
criteria in determining equilable shares.,

4460 The Mational Government Constituencies Development Fund is established
pursuant to section 4 (1] of the MNaticnal Govermnment Conslituencies
Development Fund Act, 2015. However, the fund has been the subject of o
number of litigations in Court. This is because the operationalisation of the fund
has been viewed to be in violation of the principle of separafion of powers.

641 The Matfional Government Affrmative Action Fund (NGAAF) was enacted
through Legal Notice No. 24 of the Public Finance Management Act, 2012
published on 13" February 2015. The Furid is governed by the Public Finance
Management Act, 2012, and Public Finance Management (Malional
Government Affirmative Action Development Fund), Regulations 2014, The
Fund is intended to address the plight of vulnerable groups through enhanced
access to financial faciliies for socio-economic empowemenl omong
women, youth, Persons with Disabilities, needy children and elderly persons in
the country.

6462 The Senate Oversight Fund is one of the funds proposed fo be enfrenched In
the Constitution. His Excelency the President in a memorandum fo Parlioment
dated ?th December 2022 requested Parlioment to consider establishing and
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enftrenching fhe Senate Oversight Fund in the Constitution alongside the
NGCDF and NGAAF. additionally, a legisiative proposal co-sponsored by the
mMember of Pariament for Matungulu Constituency, Hon, Stephen Mule and
the Member for Gichugu Consfituency, Hon. Githinji Gichimu was before the
MNational Assembly seeking to establish the Funds,

Summary of Submissions by the Public

663 The proposals received on the National Govermment Constituencies
Development Fund [NGCDF) include—

(i) entrench the Fund in the Consfifution;

(i) estabiish guidelines on selection of committee. Other stakeholders
preposed that the Committee should be recivited competitively;

(i} Members of the Nafional Assembly should have an oversight fund
instead of NG-CDF;

(iv) Article %4 (3) of the Constitufion be omended to allow the Senate ihe
role of allocation and oversight of COF Funds:

(v) there were various proposals on allocation to the fund as a propertion
of the national government revenue including 5%, 2.5% ond 4.5%;

(vi) projects to be funded must undergo public parficipation;

[vii) delink the fund from Members of the Natfional Assembly. Further, thal
the fund to be managed by the national government executive:

[vili) sorne members of the public were of the view that the fund should be
abolished, and the earmarked resources reallocated fo counties.

664 The proposals received on the Nafional Government Affirmative Action Fund
[NGAAF) include—

i) @ group should benefit for ten years and then witfidraw for others to
benefit;

(i) the Fund should be merged with NG-CDF and delinked from Members
of the National Assembly:;

(fil) Fund administration should be under the Execulive arm of Govemment;
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fiv) Funds should be taken to the counties;

(v} Fund should not focus on women only;

(vi) there should be a committee elected by virtue of capability and public
representation; and

[vii) some members of the public were of the view that the Fund was
Unnecessary.

465 The proposals received on the Senate Oversight Fund include—

[i) enfrenchment of the fund in the Constitution to enable senalors offer
proper oversight;

(i} enhancing the budget of the Senate to iImprove oversight as cpposed
to establishing the Fund;

(iii) the Fund to be allocated more money and have its own staff and offices
within counties. Further, that the fund be made functional through the
neceassary constitutional arangements:

(iv] the Fund should be managed by the County Government Ward
Development Fund Board at the county level. The Fund Committees
should be at the ward level and project management commitiees af
the community level; and

[v) some members of the public were of the view that the Fund was
unnecessary, whereas others proposed that Ward Development Fund
be created instead, and ring fenced ot 5% of county budget. The Ward
Development Fund should be delinked from management by MCAs,

666 The following is a summary of submissions made during stokeholders'
engagement—

647 The County Assemblies Forum (CAF) supported the entrenchment of the
Funds in the Constitution.

448 The Sabaot Community supported enfrenchment of the National
Constituency Development Fund, the Nafional Government Affirmative Action
Fund (MGAAF) and the Senate Oversight Fund [SOF) into the Consfitution in its
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submission. Distributing Funds equitably to subsidiary levels of govemment or
local communities can have several benefits which include red uced regional
disparifies, hence reduced regional inequalities. They maintained that
Constituencies were good avenues for directing resources o areas that may
have been historically marginalized or underserved.

445 The Kenya Women Parliamentary Association (KEWOPA) supported
anfrenchment of the National Government Constituencies Development
Fund. National Govermnment Affimative Action Fund and fhe Senate Oversight
Fund. It also proposed that the funds be made avalable through @
constitufional framework. In addition to this, KEWOPA further proposed-

la) Nominated members in all the three legisiative bedies to be allocated
at least not less than 10% of the amounts allocated to the elected
members fo support activities in line with the constituency they
represent mainly women, PWDs, youth and marginalized communifies;
and

Ib) The resources should be directed towards realisation of Arficle 43 rights.

470 The Cenfre for Mulli-Party Democracy (CMD-Kenya) su britted that although
ihe funds were declared unconstitutional by Courts, there was need fo amend
the relevant legiiation o make them compliant to the court's decisions l.e.,
ensure separation of powers i‘ﬂ ensure proper oversight.

471 CMD also submitted that the Funds were important fo foster devolved
junclions of the Counfies and proposed that relevant legislations should be
amended to ensure that Members of Pariament only play the oversight role in
regard to the administration of the Funds.

472 The Kenya National Chamber of Commerce and Industry (KNCCI) also
maintained that the three Funds should be entrenched in the Constitution as

- g matter of priority. The Senate Oversight Fund was long overdue as the role
of a senator to oversight was curtailed by lack of Funds. It proposed that the
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oversight funds for senators and women representatives should be substantial
owing to the larger area of operation as comparad to the consfituency.

4/3The Media Council of Kenya noted in its submission the importance of
transparency and accountability mechanisms in the utilsation of the Funds by
establishing clear reporting structures and independent audits to ensure that
Funds were used effectively and efficiently.

674 It advocated for safeguards o protect journalists, media practitionars and
media enterprses from undue influence or harassment when investigating and
reporting on fund-related matters,

&75 1t further proposed provisions that enable medio access to information
related to these Funds, allowing them to inform the public and hold
accountable those responsible for managing the Funds.

474 The Turkana Professional Association (TPA) recommended the enfrenchment .
of the NG-CDF and NGAAF into the Constitulion to help Turkana benefit from
the principal objects and purposes for which the Funds were established under
Section 3 [a)-[p) of the NG-CDF Act No. 30 of 2015 and under Regulation 1 &
2 [a) to [h) of the Public Finance Management [Nafional Govemment
Affirmative Action Fund), Regulations 2016 respectively. TPA stated that Funds
served to promote the nofionol volues of human dignity, social justice.
inclusiveness, equality, humon rights, equity, non-discrimination, ond
protecfion of the marginalized pursuant to Article 10 (2] (b) of the Constitution.

&77 For effeclive service delivery, TPA proposed that NGCDF allocation be
increased from the curent :,EE‘E fo 5% of the National Annual Budget. TPA also
recommended the entrenchment of the Senate Oversight Fund into the
Constitution. The Senate has the Iriple responsibility of representing, allocating
resources, and oversighting state officers including county governonce and
administration for the benefit of the people as per Article 98 (1) to [4) of the
Constitution.
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478 TPA further submitted that entrenching the Funds would empower the Senate
to deliver its mandate independently and without undue influence, determine
its oversight program of action, hold the executive accountable, and remain
effective champions to the abjects of develufion as provided under Arlicle 11
of the Constitution. TPA also submitted that more functions held by fhe
National govemment should be develved so that funds follow functions at the
counties as enshrined in law.

479 The Maendeleo Ya Wanawake Organisation alse supported the
enirenchment of the NGCDF, NGAAF and the Senate Oversight Funds in the
Constitution recommended incorporation of women leaders from the ward,
Sub County and County level and that the fund should be used fo cddress
issues such as teenage pregnancies, orphans, os well as drugs and substance
abuse. |t maintained that the Senate Oversight fund should not only be used
to fulfil its oversight duties. but its impact/results must be felf at the grassrools
level.

480 Independent Police Oversight Authority (IPOA) recommended the
entrenchment of funds into the Constitution. It appreciated what the Nafional
Government Constituencies Development Fund [NG-CDF) had done and the
MNational Govemment Affimative Action Fund (NGAAF].

581 The Institute of Cerfified Public Accountants of Kenya (ICPAK) was of the view
that the Supreme Court had pronounced itself on the matter and therefore
should be deemed setfled. The Naficnal Govemnment Affimative Action and
the Senate Oversight Fund have similar structures and design as CDF
therefore, their entrenchment could only be expedited wilhin the context of
the Supreme Court's verdict.

482 Wajir South Leaders Forum community submitted that they had been side-
lined and that they had not felt the impact of NGCDF, NGAAF among other
devolved Funds.
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4683 The Law Snchhr. of Kenya (L3K) averred that the Funds did enjoy popular
public support in terms of the work and impact within the communifies and
conslituencies, the challenge it faced was the various court decisions mﬁde
against the NGCDF.

684 They also submitied that the entrenchment of the Funds was facing the
guestion of whether the Funds would conform fo the consfitutional
architecture, There have been concems on how to manage and meet the
constitutional principles that required the equitable sharing of revenue
between the counties and the National Government. There have also been
concerns about the verfical division of revenue and how those Funds would
be provided for within Arficle 202 to Arficle 206 of the Constitution.

683 It noted that although the proposed enfrenchment of the funds info the
Constitution was well meaning and intended, there were several
insurmountable constitutional challenges to the establishment of any of such
funds under the Consfitufion and felf that there was a need to look at how to
achieve the very noble objectives that were intended to be reqlised by the
funds without necessarily going to or resulting in amending the Constitution vis-
a-vis the provisions of Arficle 95 of the Consfitution on the role of Parioment:
representation and oversight,

486 Mkenya Daima in their submission opposed the enfrenchment of NGCDF,
NGAAF and Senate Oversight Funds in the Constifution.

487 The International Courl of Jurists-Kenya (ICJ) on their part submitted that they
were guided by the Supreme Court ruling that found that the NGCDF was
unconstitulional because it entangled the Legisloture into expenditure of
Funds that were not contempiated under the structure of the Government as
at the moment. Funds for local development should be channeled through
the national govemment directly or through the county governments, Bursaries
at the constituency level might be earmarked at the county level,
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&88 The ICJ further submitted that the Nalional Government Affirmative Action
Fund (NGAAF] and the Senate Owersight Fund also interfered with the
separation of powers.

&89 Professor Githu Mulgai, Afttormey-General Emeritus, informead the Committes
that there was no justification for entrenchment of any Fund [NG-CDF, NGAAF
and the Senate Oversight Fund) in the Constitution. He further informed the
Committee that the Natienal Government fund was in the Nafional Treasury
and the Cabinet Secretary was its custodian, while at the county level the
County governor was the custodian and thot any other fund had no place in
the constitutional architecture.

690 Hon. Amos Wako, Attormney-General Emertus exprassed reservations on the
enfrenchment of Funds in the Consfifutions and noted that it would not augur

" well with the separation of powers as envisioned in the Constitution. He opined
that Pardiament could not appropriate the Funds and executed the same. He
noted that there would be o serious conflict of interest.

691 The National Council of Churches of Kenya (NCCK) in its submission
recommended that the three Funds should not be established, and that the
existing Constituency Development Fund should be terminated altogether, as
it was in confravention of the Constitution. They averred that enfrenchment of
the Funds would allocate o mandate to the Members of the National Assembly
and Senate that was not allocafed by the Constitution, and which was inimical
to the principle of separation of powers whereby the implementer could not
oversight the same task with integrity.

692 The Kenya National Commission on Human Rights expressed ifs views and
mﬂintcinid that it agreed with the decision of the Supreme Court with regards
to the entrenchment of the Funds.

493 Kenya Kwanza Alliance fully supported the entrenchment of the NGCDF for

the following reasons-
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(o) Keeps legislators in fouch with the pulse of their constituencies
and a forum for confinuous engagement on critical issues and
mabilisation to solve the problems in the spirt of collective action;
and

(k2] The Funds have been instrurmental in improving service delivery.,
infrastructure, and livelihoods at the grassroots level,

674 They also submitted that the entrenchment of NGAAF and Senate Funds in
the Constitution would bring about confinuity and sustainability of the funds
regardless of the changes in the political leadership or priorties and enhance
gccountability and fransparency since the Funds would be subject to
constitutional provisions and oversight mechanisms.

695 Kenya Kwanza further submitted that entrenchment of the Funds would lead
to increased resources available for the Funds, as they would be dlocated a
fixed percentage of the nofional revenue rather than being dependent on
the annual budgetary process. The Funds would improve the service delivery,
infrastructure and livelihoods of the beneficiaries such as women, youth, and
persons with disabilities, children, and the elderdy and county governments,

474 The Kenya Conference of Catholic Bishops (KCCB) was of the view that the
management of the Funds viclated the principles of separation of powers and
checks and balances and that the Senate Oversight Fund was not necessary
as the Senote commiftees were already cofered for by the Parliomentary
service Commission.

&¥7 The KCCB recommended the amendment of the respective fund's Ach to
provide that Funds be managed by the executive branch of the counties or
the local National Government Administrafion.

478 The Azimio la Umoja One Kenya Coalition noted that the Legislature's
involvement in the Funds went against the principles of separation of powers,
checks and balances, conflict of interest, Article 10 on accountability and

good govemance,

Report of the Nafional Diclogue Committee [Nanco)- November 2023 214



e T D T e N e L e 0 T L S el L ol o P 8 T g o g L o T M M P B ot

499 The Alliance recommended that amendments to the Constitution be made
to provide that there were only wo levels of govermment and that the Funds
could be sharaed vertically and horizontally.

700 The Coast Parliomentary Group (CPG) observed that NG-CDF and MGAAF
played a crucial role in development at the grassroots. They recommended
that the Funds be entrenched into the Conshitufion.

701 The Homa Bay Interface Community Health Desk opposed the entrenchment
of Funds in the Constitution noting that the role of Parlioment was restricted to
oversight, representation. appropriation and legislation.

702 The Civil Soclety Reference Group cbserved that the entrenchment of Funds
may call for change in the governance system from presidential to
Parliomentary.

703 The Inter-Religious Council of Kenya noted that the constitufionality and
legality of the NG-CDF, and NGAAF had been challenged in court. IRC opined
that the Senate Fund should not be enfrenched in the Constitufion. The
Supreme Court Judgement in Senate verses Council of County Governors and
& others (Petition 24 and 27 of 2019 (Consolidated)) [2022] KESC 57 (KLR] (7th
October 2022) (Judgement) held thot County Assemblies were first-tier
institutions in owversight of counties, and the 5enate was the second-tier
institution. IRC observed that if o Senate Fund was created and entrenched
for oversight purposes, the County Assernblies would also demand for an
Oversight Fund too. They submitted that all these aforementioned Funds were
not necassary,

704 IRC further submifted that the budget allocation of the Senate should be
enhanced to improve oversight os opposed to esmbiishing Funds fo be
allocated to individual senators. Equally, there was a need to review the
functlionality and effecfiveness of oll existing Funds.

705 The Naticnal Gender and Equality Commission (NGEC) made submissions in
support of entrenching NGCDF and NGAAF in the Consfitution with an
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occountability framework to reduce duplicafion while expanding
opportunities for equity.

706 The Commission noted that the Constitution obligated the State to establish
mechanisms for the implementation of offimative actions and programs
focused on among others; the Special Interest Groups (51Gs) including women,
youth, PWDs, minority and marginalized groups, os well as promote equitable
development and distribution of resources and opportunities to the historically
disadvantaged areas. This required the establishment of a dedicated fund for
affirmative actions.

707 On the Senate Owversight Fund [SOF), NGEC supported the proposal on
ﬂstublishmem of the Fund to facilitate the Senate fo exercise its core mandate
of representing the interests of counties and their governments and making
laws that are informed by experiences and needs of the counfies and their
governmenis.

708 The National Council for Persons with Disabllifies (NCPWD) submitted that the
recent report by the Public Service Commission showed that persons with
disabilities were largely under-supported by government's empowerment
Funds. It noted that over the years, the number of persons with disabilities
benefiting from such Funds had been very minimal. In view of thatl, it proposed
the review of the NGCDF, NGAAF and the Senate Oversight Fund even as they
get enfrenched into the Consfitution, NCPWD also proposed that the laws
establishing the Funds be omended to require thot 5% of the Funds be set aside
for persons with disabilifies and projects or services fargefing persons with
disabilities.

709 Members of the National Assembly Hon. Ofiende Amele, the Hon. Samwel
Kiprono Chepkonga and the Hon. Murugara George Gitonga submitted that
the cument legislative action to entrench funds in the Constitution began with
a co-sponsored legislative proposal by Hon. Stephen M. Mule, MP and Hon.
Robert G, Githinji. In response to the proposal by the two members of the
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National Assembly, the Pariomentary Joint Ad Hoc Committee on alegisiative
proposal to amend the Consfitution to Entrench Cerfain Specialised Funds was
astablished by concument resolutions of the National Assembly and the 3anate

- as adopted on 24" November 2022, Pursuant to resolutions, the Ad Hoc
Committee was mandated to-

(i) Facilifate collation of views from Members of Parliament during debate
on the proposal and invite Members with similar or related proposals fo
make submissions before the Committes;

(i) Invite., engage with and consider submissions from stakeholders and
relevant constitutional and statutory bodies with a laow reform mandate,
including the Attormey =General; ond the commissions and
Independent Offices establshed under Chapter Fifteen of the
Consfitution;

(iii} In consultation with sponsors, attempt to develop and recommend a
harmonised version of the proposal arsing from the submissions
received: and .

(iv] Report to the Houses of Parlioment within ninety (90) days to enable the
speakers to decide and give direction on whether the legislafive
proposal is to be published into a Bill or not to be proceeded with.

710 The committee was expected to table its report to the Houses within ninety
(90] days. The Notionol Assembly resolved to extend the timeline for the
consideration of the proposal by a period of ninety (?0) days from Tuesday,
110 April 2023, However, there was no concurment resalution by the Senate fo
extend the time for consideration of the Legislative Proposal. which made it
technically impractical for the Joint Ad Hoc Committee to discharge its
mandate. The tenure of the Committee lopsed on 11% July 2023.

711 As at this date, members of the National Assembly fo the Joint Ad Hoc
Committee had developed a hamonized verion of the proposal for
consideration by the Joint Ad Hoc Committee. However, the mandate of the
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Joint Committee lopsed before the legisiaofive proposal was considered as
resolved by both Houses. The principal object of the Bill was to amend the
Consfitution to entrench the following special fund into the Constifufion -

(i) the Constfituency Development Fund;

fii} the Parliomentary Oversight Fund;

fiii) the Affirmafive Action Fund; and

(v} the Economic Stimulus and Empowerment Fund.

712 The Billintended to amend the Consfilufion by infroducing a new Arficle 2044
that propesed the establishment of the Constituencies Development Fund, the
Parliomentary Oversight Fund, the Affirmative Action Fund and the Economic
Stimulus and Enterprise Fund which should cun%ist of monies allocaoted from the
national government's share of revenue as divided by the annual Division of
Revenue Act pursuant to arficle of the Consfitution.

Committee Observations
713 The Committee observed that —

(a) The NGCDF enjoyed popular public support in terms of the work and
impact within the communities at the grassroots level.

{b) The State is obligated under Arficle 27 |6) of the Constitution fo take
legislative and other measures including affrmafive  action
programmes and policies to redress any disadvantage suffered by
individuals or groups because of historical injustices.

|c) The promotion of on equitable society is one of the principles of public
finance as provided for under Article 201 of the C{Tnsﬁ'ruliﬂn.

{d) The programmes implemented through the Funds focused on among
others- Special Interest Groups (SIGs) including women, youth, PWDs,
minority and marginalized groups, os well as promoting equitable
development and distribution of resources and opportunities fo the
historically disadvantaged areas.
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(€] In this regard, NGCDF and NGAAF are instrumental in implementation
of projects amed at crealing on equitoble society through
decentralisation of funds.

(f] The enfrenchment of these decentralized Funds in the Constifution
would ensure that the critical role they play in promoting national
development and empowerment of the vulnergble persons was
safeguarded. Further, this would guarantee avenues for facilitation
and implementafion of the nafional government's functions in all parts
of the Republic pursuant to Arficle & (3) of the Constitution.

{a) The establishment of the Senate Oversight Fund in the Cﬂnsﬁh.:fliun
would ensure thot Senote was adequately resourced to perform ifs
oversight functions as sfipuloted under Articles 4 and 76 of the
Constitution.

(h) The National Government Constituencies Development Fund Act, 2015
and tha National Govermment Constituencies Development Fund
(Amendment] Act 2016 cimed ot addressing the consfitutional
principle of separation of powers where it had been found by the court
that the Fund was unconstitufional as it conferred on @ member of
parlioment the roles of implementation of projects (Executive roles) as
wiell as oversight,

(i) There was a need fo establish clear demarcation and accountability
mechanisms on how the Funds con be ufiized so as to aveid
duplication and cverap of the functions with ministries, departments
and ogencies of the national government as well as county
govemments.

Committee Recommendations
714 The Committee recommends that—

{a) The following Funds be enfrenched in the Constitution—
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[i} the National Govermment Constituencies Development Fund;
(i) the National Govermment Affirmative Action Fund; and
i) the Senate Oversight Fund.

(b) Parioment should enact legisiation to provide clarity on the purpose
of the Funds being exclusive national government functions under part
one of the fourth schedule to the Constitution.

Other Proposed Funds
Ward Development Fund

715 In addifion to the three Funds under the consideration by the Committee, the
Ward Development Fund was proposed by stakeholders for enfrenchment in
the Constitution.

Summary of Submission by the Public

716 The County Assemblies Forum (CAF) proposed the establishment and
enfrenchment of the Ward Eguitable Development Fund in the Consfitufion.
According to CAF, the Fund would take a form similar to the Nafional
Govemnmeant Constituency Development Fund and would seek to promote the
decentralisation of development within the counfies by identifying projects
that were beneficial to the residents of the respective wards and the county
generally and provide a fromework for the implementation of such projects.

Commitfee Observalions

717 The Committee observed that Article 207 (4) [b) of the Constitution provides
for enactment of legislation for establishment of funds by counties and the

management of such funds.
Commitfee Recommendations

718 The Committee recommends the Ward Development Fund be established by
statute in accordance with Arficle 207(4) (b) of the Constitution.
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CHAPTER S1X: ESTABLISHMENT AND ENTRENCHMENT OF STATE OFFICES

Background and Confext

' 719 Kenya has since independence experenced fhree generic prototypes of

constitutional polifical systems. The pure pariomentary system was in place
between June 19463 and December 1944 when the fist amendment o the
Kenyan constitution was enacted that fronsformed Kenya into a Republic

720 The first amendment ushered Kenya into a semi-presidential systemn where the
president doubled up as both the Head of State and Head of Govermment,
The system lasted from 1964 until 2007 when the Presidential elections were
disputed.

721 A hybrid system was adopted in 2008 as a peaceful solufion to post-election
violence and was anchored on an amendment fo the constitution that
created a National Accord of Power Sharing between the Parly of National
Unity [PNU) and the Orange Democratic Movement (ODM) thus facilitating
inclusivity. The Hybrid government lasted unfil the March 2013 elections.

722 Kenya adopted o "Pure-Presidential” consfitution in 2010, This part of the
constitution was however suspended until after the 2013 elecfions.

723 Having experienced the three models of polifical systems, the country should
take stock and relook at the structure of govemance with a view to adopt one
that upholds the naticnal values and principles of governance Qs espoused
under Arficle 10 of the Constitution.

The Office of the Leader of the Official Opposition

724 The Conslitution of Kenya 2010 abolished the Office of the Leader of Official
Opposition in Kenya. Thus, the cpposition is represented in Parliament olbeif as
minority party or coalition of parfies.

725 Article 108 (1) provides that there shall be a leader of the majornty party and
a leader of the minority party. Sub-Article 3 further provides that the lecder of
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the minorty party shall be the person who is the |leader in the National
Assembly of the second largest party or codlition of parties.

726 His Excellency the President, in a memorandum fto Padioment dated %th
December 2022, proposed that Parioment amends Chopter ¢ Part IV of the
Constitution fo establish the Office of the Leader of Official Opposifion.

727 Following discussions by both parties to the Nafional Diclogue Committee,
there was a general agreement on the need fo entrench this office in the
Constitution.

72B Following call for memoranda, the Committee received a number of
submissions on the sub-issue s summarnsed below:

Summary of Submissions by the Public

72% The following proposals were advanced by the public:

(i} the office be estoblished and that the runners-up in a presidentiol
occupies the office;

(i) that the office of deputy leader of opposition be established alongside
that of official opposition:

(ii) the office e entrenched in the Consfitution or established through an
Act of Parlioment;

(iv] the office holder o sit in the National Assembly or Senate. Further, that
the depuly opposition leaders should sit in the National Assembly or
Senate;

(v] the holder of the office to be in charge of and appoint persons to
institutions that offer oversight such os Auditor-General: and

(vi} such an office should also be established in counties.

(vii) those who opposed the eslablshment of the office submitted that
oversight could still be performed without on office or by strengthening
political parties. and that the establshment of the office would change
fhe structure of governance.

Report of the National Didlogue Committee [Napco)- November 2023 224



ge= T o

P . n— e - —_— R T TP R e S
T R L R P e L e AL 2 e e e e e e e R T 22 g

730 During stakeholder engagements, the following was submitted to the
Committee:

731 KEWOPA, the Sabaot Community and Professor Githu Muigal, Attormey
General Emerifus proposed that the office be established with a shadow
cabinet, KEWOPA was of a further view that the number of shadow cabinet
be capped and should have adequate technical and financial support.

732 The Centre for Mulfi-Party Democracy-Kenya recommended that the leader
of the opposition be reserved for the candidate with the second-greatest
number of votes in o presidentiol election. He/she should represent a coalition
with at least 20 percent of Parliomentary seats. The running mate should be
the deputy leader of the oppuosition. Both leaders should be domiciled in the
National Assembly since the Senate is concerned with devolution.

733 The Institute of Certified Public Accountants of Kenya (ICPAK) was of the view
that the occupant of the office should be the second-best candidate after
the election. ICPAK further submitted that alternatively, the office can be
created as a state office by inserting a new arficle 72 [A] the Leader of Official
Opposifion to read as follows—

There shall be a Leader of Official opposition who shall be a state
officer.
The Leader of Official Opposition shall be the person—

i. who received the second greatest number of voles in a
presidential elecfion; and

i.  Whose polifical party or coalition of parties has ot least
fwenly-five percent of all the members of the National
Assembly. .

734 ICPAK noted that the office would create a robust and balanced political
system in the country and resolve the situation of exclusivity created by winna:
takes-all.

735 The Kenya National Chamber of Commerce (KNCCI) cbserved that the
Office of the Leader of the Official Opposition would be one way of creating

national cohesion and will cure the conflicts that arse after elections by
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catering for the large consfituency of election losers who often feel
unrepresented after elections.

736 KNCCI proposed that the Leader of Official Opposition should be sworn in on
the day after the president's swearing-in, at a colorful ceremaony. Furthermore,
they proposed that should the first unner-up fail or refuse to be swom in as
required by law; the seat should automatically be taken over by the nextin
ine (second runners-up).

737 The Sabaot Community in supporting creation of the office proposed that the
office should undertcke the following responsibilifies: scrufiny and
accountability, alternative policy development, representing dissenting views,

. oversight and investigation, public engagement, question fime and leader of
shadow cabinet.

738 The Media Council of Kenya recognized the vital role played by the proposed
office and noted that the media would play a crucial role in providing
information, ensuring fransparency, balanced reporting, and holding those in
power accountable.

737 The Turkana Professionals Association (TPA) stated that enfrenchment of this
office would resolve the legal void crected by the 2010 Consfitufion that
denied the second-best presidentiol condidate in a General Election a
chance to play a role in the couniry's govemance. In addition to enhancing
oversight, they stated that it would address the recument post-election
vioclence and enfrench inclusivity in governance.

740 Moendeleo Ya Wanawake Organisalion [(MYWOQO) supporfed the
establishment and entrenchment of the Office of the Leader of Official
Opposition for enhanced polifical stability and oversight over the government.

741 The Office of the Registrar of Political Parlies (ORPP). whilst supporting the
establishment of the office proposed that the Leader of Official Oppaosition sits
in Pariament. They also proposed that the office should be held by the
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presidential candidate of the party or coadlifion that gamers the second-
highest number of votes. '

742 The Independent Policing Oversight Authority (IPOA) cbserved that the
creation of the Office of Official Opposition was necessary to address public
order situations that arse following each election and loss of lives as a result of
riofs. It was their position that the office was a critical sfructure within the
counfry's democrafic space.

743 The National Council of Churches of Kenya (NCCK) observed thal there was
a need to take measures to provide for dignified oppaosition, and thus the
proposal for creation of the Office of the Leader of Official Opposition was o
step in the right direction. They recommended that Kenyans should be allowed
to have a discourse on the proposed position to determine ifs scope.
mandate, and sustainability.

744 Kenya Conference of Catholic Bishops (KCCB) noted that the Consfifution
created on uncomfortable situation where the leader of the opposifion does
not get to Parliament. This in their view was one of the factors thal caused
conflicts after every election. They therefore proposed an amendment fo the
Constitution 1o provide for the Office of the Leader of Oppaosition,

745 The Coast Parliamentary Group (CPG) supporfed the creafion of the office
and proposed that the leader sifs in the Nafional Assembly while the deputy
leader of the opposition sits in the Senate.

744 Kenya Kwanza Alliance submitted that the Constitution fell short of providing
similar clarity on the full post-election fate of the minority side. They noted that
the Office was important in promoting inclusivity, strengthening oversight,
deepening democracy, and alleviating perennial problems experienced in
avery electoral cycle. They proposed that Parioment consider a legislative
establishment of the office of the leader of the official opposition who will sit in
the National Assembly so that they can oversight government,
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747 Homa Bay Interface Community Health Desk proposed that the office should
be created in Parliament, with clear roles, through legisiation.

748 The Kenya National Commission on Human Rights (KNCHR) nofed fhaot
although the proposal fo establish the office could address the winner- fakes-
all scenario. it needed to be subjected to q referendum to be properly
enfrenched in the Consfitution. The Commission therefore proposed that any
envisaged changes must strictly follow the Constitutional path; must involve
elaborate and effective public parficipation and have financial evaluation o
assure Kenyans that the amendment would not have a negative economic
impact on the cost of living and the economy.

749 The International Commission of Jurists (ICJ) stated that the Constitution of
Kenya does not envision a Leader of Official Opposition.

750 The Law Society of Kenya did not support the establishment of the Office of
Leader of Official Oppaosition, unless it is established in such a manner that
conforms to the Constitution ond done in g manner that will promote the
achievements of the objects of the Constitution. LSK also submitted that the
establishment of the office wil require the country fo make a distinction of
whether to go the pure Presidential or Pariomentary route or a hybrid of the
two systems. In addifion, the creation of such an office would require an entire
overhaul of the system of governance and would raise the questions of the
basic structure of the Constitution as was the case in Building Bridges Initiative
(BBI). In their view, this was not the route the counfry was prepared o go in
light of the challenges it was seeking to address at this particular point in fime
and could create more disharmony.

751 Mkenya Daima was of the view that in the current structure, the opposition
was largely congregated and represented in the National Assembly. It was
therefore not aultomatic that the loser(s) of a presidential election represents
or leads the opposition. It would therefore be legally fraught to identify the
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“leader of the Opposition” in some instances. They therefore proposed
strengthening of political parties’ accountability and funding.

752 The Azimio la Umoja One Kenya coalition was of the view that the traditional
understanding of the Office of the Leader of Official Opposition was that it
could be domiciled in Pardioment (Westminster Pariomentary system of
govemment]. Thus, creation of such an office would require a referendum Qs
per Arficle 255 of the Constifufion.

753 Azimio Coaliion position on enfrenchment of state offices is based on the
necessity of fransforming our govemance system and parficularly in creating
an executive that reflects Kenyan realifies.

754 Azimio proposed the replacement of the curent system led by o powerful
presidency with the nafional consensus amived at the naticnal constitution
conference populary known as the Bomas draft and further developed in the
harmonized draft by the Committee of experts.

765 Azimio submitted that they supported a mixed execufive system that shares
power between an elected president and a prime minister located in
pariament. The president who will be elected by universal suffrage will be the
head of State, symbol of nafional unity and promotes constitutionalism and
the rule of law. The prime minister will be the head of govermment, responsible
for policy and day to day running of government. The Frime minister will be the
persan with the majority support in the Motional Assembly and accountable fo
the people of Kenya through Pariament.

754 Azimio also submitted that the National Assembly will also have the leader of
opposition to provide checks and balances and also alternative policies.

757 Azimio further submitted that the proposed systerm will replace the winner-
toke-all system, Azimio avered ihat the proposed system will require o
constitutional amendment through a referendumn, and acknowledging the

current difficult economic fimes, the Coalifion wias wiling to wait for an
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opportune mament, when the economic situation in country permits, for such
a referendumn to be held.

758 On entrenchment of state offices, the Kenya Kwanza was of the considered
view that the cument economic status of the country, right after a general
election, cannot justify the economic costs and disruptions of holding o
referendum. Moreover, the Kenya Kwanza teom considered any call for o
referendum a disingenuous scheme to resume the folled BBl consfitutional
amendment inifiative, The Kenya Kwanza team thus felt the country was not
ready for another round ‘of BBl or expenditure on a referendum while most
Kenyans were struggling with a global recession.

Committee Observations
75% The Committee observed that —

(a) The Constitution of Kenya, 2010 shifted the country's govemance
structure from a Pardiomentary to a presidential system. In a presidential
system, the paosition of Leader of the Official Opposition is not provided
for, thus the second runner-up in the presidential election does not hold
a substantive position after the elections.

(b] Recognising the opposition asserts the value and legitimacy of
opposition parties as part of a country's political system. It' therefore
inhikits any attempts to establish a one-party regime and prevents
governments and incumbent majorities from suppressing opposition
voices or evading scrutiny.

(2] The establishment and entrenchment of the office of the Leader of the
Official Oppaesition is impeortant in enhancing inclusivity, strengthening
oversight, and deepening democracy in accordance with Artficle 10
(2) [b) of the Consfitution. This will uliimately improve the govermnance

structures in the country.
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Committee Recommendations
740 The Committee recommends fhat the Constitufion be amended to —

la) establish the office of the Leader of the Oppositicn who shall be the
person —

i) whao is the leader of the largest party/cedliion of poiitical parties
which gamered the second greatest number of voles in the
immediately preceding presidential election; or

i) the person designated to hold that office in accordance with @

codalificn agreement

[b) Provide for fwo deputies to the Leader of Official Oppaosition.

(c) Further, provide that the remuneration and benefits payable to the
Leader of the Opposition and Deputy Leaders of the Opposition shall
be a charge on the Consclidated Fund.

(d] Additionally, provide that Pariament shall enact legislation fo give
further effect to amendments to the Constitufion.

741 The Committee further recommends that Pafioment does enact legisiafion
to provide for —

[a1) the functions of the Leader of Opposition which shall be to—

(i) represent the interests of the Opposition;

(ii] provide an altermnative policy agenda and constructive crificism of
government policies;

(i) promote fransparency, accountability and goed governance in
public affairs;

(iv) foster canpemﬁ% and consiructive engogement between the
government and opposition in the pursuit of naticnal inferesfs;

(v) parficipate in state ceremonial functions and infemational
parliamentary events on behalf of the Oppesition; and
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(vi] promote public awareness and understanding of the role of
oppaosition in a democralic state.

{b] Further, the legislation does provide for the procedure for appointment,
swearing in and removal of the Leader of the Opposition and Deputy
Leaders of Opposition and for facilifation of the Office of the Leader of
the Opposition including through access to necessary facilities,
resources and staff required for the effective discharge of the
functions.

(c] The Leader of Opposition shall nominate core cadre of staff of the
Office of the Leader of Opposition for recruitment by the Public Service
Commission,

(d) Operafions and administration of the office shall be prescribed in an
Act of Parliament.

762 The Azimio la Umoja One Kenya Cealition recommends that, in a fime to be
determined. a referendum be held to amend the Consfitution with a view to
adepling a mixed systemn of governance that it proposed.

The Office of the Prime Cabinet Secretary

763 The Government through Executfive Order No. 1 of 2023 created the Office of
the Prime Cabinet Secretary to assist the President and the Deputy President
in the co-ordinafion and supervision of Government Ministies and State
Departments. The Office further co-ordinates the MNationol Govemment
legislative agenda across all ministries and stafe depariments in consultation
with and for transmission to the Party/Coalition Leaders in Parliament.

/&4 The Committee agreed on the need fo establish and entrench the office of
Frime Cabinef Secretary/Prime Minister in the Constitution.

765 Following call for memoranda, the Committee received submissions from the
public as summarized below:
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Summary of Submissions by the Public

766 The following proposals were made with regard to the establishment of the
office of the Prime Cabinet Secretary—

(i) Th:e office be enfrenched in the Consfitution or established through on
Act of Parfioment:

(i) Establish the office of one or two depu ties.

iii} Establish the office of a Pime Cabinet Secretary (head of govemment
and Cabinet] nominated by Pardiament baosed on majority
representatfion in the Mational Assembly or by a Codlifion with the
majority.

liv) The President, Depuly President, Pime Cabinet 5ecretary and deputy
should all run on the same ticket and be announced beforehand.

(v] The Prime C5 fo be the fourth in seniorty after President, Deputy
President and Specker, Nafional Assembly and with supervisory
authonty.

[vi) The office should be a non-partisan office filed through a competitive
process by the Public Service Commission.

(vii) The office holder should be appointed from a marginalized community
or special interest group and ensure compliance with the two-thirds
principle.

{viii) Create office of the Prime Cabinet Secretary and two Deputy Prime
Cabinet Secretary’s as proposed in the BBL.

(ix) Those who opposed the establishment of the office stated various
reasons including it is within the prerogative of the President fo delegate
executive roles; creation of the office will change the structure of
governance; functions of the office could be performead by the Deputy
President or a Cobinet Secretary; there should instead be a chair
enordinator of National and County Govemnments Committee.
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747 During stokeholder engagements, the following was submitted fo the
Committee:

768 COTU (K) supported the establishment and entrenchment of the office of
Prime Cabinet Secretary in the Constitution for effective service delivery and
govemance.,

749 Professor Githu Muigai, Afttomey General Emertus, supporfed the
astablishment and enfrenchment of the Prime Cabinet Secretary os a way of
organising the Cabinet,

770 ICPAK submitted that the Office of the Prime Cabinet Secretary can be
entrenched as part of the Cabinet positions envisaged under Arficle 152 (1)
(d) of the Constitution [not fewer than 14 and not more than 22 caobinet
secretaries] that the President has leeway to appoint. ICPAK proposed that
the prime cabinet secretary may be mandated to appear before Parliament
to explain Govemments' policy positions.

771 The Sabaot Community proposed the following roles for fhe office:
coordinator for govemment operations, crisis management, policy
implementation, interagency coordinafion, advisory role, accountability and
infernational relations.

772 KENOPA supported the establishment of the Office of the Prime Cabinet
secretary. However, they proposed that enabling legislation must provide for
its roles and functions to avoid conflicts with the ut;ﬁce of the Deputy President.
They further suggested that the creation of the offices should fake info
gonsideration the two-thirds gender principle.

773 The Cenire for Mulliparly Democracy Kenya recommended fhat the Frime
Cabinet Secretary should head the govermnment business and be accountable
to pariament. The office once established would foster greater inclusivity and
cooperation among polifical parties thus promofing nafional unity and stability
since it will reduce the winner-takes-all noture of presidential contest. Further,
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they noted that the creation of the office would be useful fo create two
Deputies Prime Cabinet Secretaries for purposes of inclusion.

774 The KNCCI submitted that the creation of the Office would expand

representation at national level to different elhﬁic grouvps and enhance

nafionalism and cohesion,

775 Mkenya Daima observed that the President had elected to structure his

Cabinet with the position of @ Pime Cabinet Secretary. They opined fhaf this
should not be permanent and/ or constitutionally required. They propased that
the President of the day should remain mandated o delegate executive roles

as he/fshe pleases.

776 The International Commission of Jurists (ICJ) stated that the Consfitution of

Kenya does not envision the position of Prime Cabinet Secretary. They stated
that if such an office was to exist beyond an executive order, the same must
Be well established within the Consfitution.,

777 The Law Society of Kenya (LSK) opposed the establishment of the office of

Prime Cabinet Secretary for the same reasons as that of the leader of official
opposition. The LSK President referred to the decision rendered by the courfs
on the Chief Adminisirative Secretaries' (CASs) case. The LSK pointed out that
when enacting the Constifution Kenyans were keen on having o |ean
government, hence the creafion of a maximum of 22 cabinet secretaries.
Additionally, they stated that creation of the office would bring out fhe
question of what functions it will be assigned, does it meet the constitutional
threshold in terms of the varous court decisions on the issue, among ofher
issues. The Society averred that establishment of the office would be an
experment that could create more divisions in the couniry.

778 Dr. Wilired Mutubwa, an advecate of the High Court of Kenya and a scholar,

submitted that Arficle 152 of the Constitution explicitly outlines the compasition
of the Cabinet. It includes the President, Deputy President, and o specific

range of Cabinet Secretaries, which is “not fewer than fourteen and not more
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than twenty-two Cabinet Secretares. He pointed out that the appointment of
the office of the Prime Cabinet Secretary fell well within this constitutional limit
which underscored the legality of this office.

/7% He was of the opinion that the fitle "prime" did not grant any special
consideratfion to the cabinet secretary appointed. He noted that Kenya was
a pure presidential system with the President as both the head of state and
government and changing the same required o consfitutional amendment,
The role and responsibilities of the Prime Cabinel Secretary did not tfransform
the position into that of a Prime Cabinet Secretary, as the Prime Cabinet
secretary’s role primarily involved coordinating govemment functions. He
nofed that the Office of thé Prime Cabinet Secretary in Kenya can serve as a
valuable mechanism for enhancing coordinafion, efficiency. and
effecliveness in govermment operafions.

780 As to whether there was a need o entfrench the office in the constitution or
rather establish an Act of Padiament, Dr. Mutubwa submitted that the office
was creoted by an executive order which was a relafively weak form of law,
and thus could be easily abolished by o future president. In order to give the
office more permanence and stability, it should be included either in the
consfitution or a low enacted to govern and protect the office.

781 He stated that entrenching the office in the constitution would give it more
permanence and stability, and therefore it would be very difficult for a future
president to abolish the office without a constitutional amendment. This would
help to ensure that the office was not.ysed for political purposes and protect
it from arbitrary changes. However, the disadvantage of enfrenching the
office consfitufionally is that it would become more difficult to amend the
Consfitution than to pass an act of Parliament which implies that it would be
more difficult to make changes to the office when necessary and to hold the

office holder cccountable.

Report of the National Dialogue Commiliee (Napco)- Movermber 2023 236



ot W R s e e e L T e B e T e e 0

787 He further stated that the main advantage of establishing on Act of
Pariiament is that it would be easier to amend than the Consfitulion. This
means that it would be easier to make changes to the office of the Pime
Cabinet Secretary if necessary. Additionally, establishing the office by an Act
of Parliament would make it easier to hold the office-holder accountable. as
the Act of Parliament could be repealed or amended more easily than the
Constitution. The disadvantage however is that it would not give the office the
same level of permanence and stability as entrenching it in the Constitution,
and thus can be easily repealed.

783 To enhance checks ond balances of the office, Dr. Mulubwao proposed that
the office should not be so powerful that it overshadows the office of the
president, but it should also have enough power to be effective. One way to
achieve this balance would be to give the Prime Cobinet Secretary the power
to advise the president on policy matters, but not the power to veto
presidentiol decisions. The Prime Cabinet Secretary should also be
accountable to Parliament, which could held the officeholder to account for
any wrongdoing. The office holder should also have security of tenure, This can
be accomplished through giving the president the power fo dismiss the Prime
Cabinet Secretary with the approval of Pardiament.

784 Other factors such as duties of the office bearer in relation to other branches
of the govemment, relafion with the president, responsibilities and powers of
the office should also be carefully crafted.

785 The Natienal Council of Churches of Kenya (NCCK) observed that there was
appointed a holder of the office, yet the position did not exist in fhe
Consfitution. Thus, the proposed establishment of the office was a move to
legalize what aready existed, They recommended that Kenyans should be
allowed to have a discourse on the proposed position to determine ifs scope,

mandate and sustainability.
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784 The Kenya Conference of Cathelic Bishops (KCCB) cbserved that the fifle and
the position of Pime Cabinet Secrefary were confusing. It was their considerad
opinion that the position was not necessary, and that Arficie 152 of the
Constitution should be cbserved.

787 The Azimio la Umoja One Kenya Coalition was of the view that the position as
it stood was not consfitutional and therefore not recognized. They stated that
the President had no power to create o cabinet other than the one provided
for in the Constitution of Kenya, thus creafing the position of Prime Cabinet
secretary would require amendment to Arficles 130, 132, 152 and 153 among
others for the office to be tenable. _

788 The Kenya National Commission on Human Rights (KNCHR) noted that the
proposal to establish the office needed to be subjected to a referendum to
be propery enfrenched in the Consfitulion. The Commission therefore
proposed that any envisaged changes must shictly follow the Constitutional
path; must involve elabeorate and effective public paricipation and have
financial evaluation to assure Kenyans that the amendment would not have
a negative economic impact on the cost of living and the economy.

787 KNCHR proposed that any consfitutional amendment should stive to
maintain a certain character or basic struclure of the 2010 Constitution.

Committee Observations
790 The Committee cbserved that—

(a] Article 152 of the Consfitution outlines the compasition of the Cabinet
which shall not be fewer than fourteen and not more than twenty-two
Cabinet Secretaries. The cffice of the Prime Cabinet Secretary is one
such office established pursuant to this provision.

(b) The Office of the Prime Cabinet Sé{:remw was eslablished vide
Executive Order No. 1 of 2023. The functions of the Office are to assist
the President and the Deputy President in the coordination and
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supervision of Government Ministries and State Departments; overee
the implementation of Nafional Government policies, programmes
and projects; coordinate national government legislative agenda
across all ministries for fransmission to Parlioment and supervise
technical monitering and evaluation of government policies, programs
and projects among other dufies.

lc} The establishment and entrenchment of the Office wil promote
inclusivity and diversity in leadership in accordance with Arficle 10 (2)
(b) of the Consfifufion.

(cl) As the delierafions on the establishment of the office of the Pime
Cabinet Secretary progressed, the Committee noted that it would be
more appropriate to establish the same as the office of the Prime
Min]sler.

Committee Recommendations
781 The Committee recommends that —

(o) The Constitution be amended to establish the office of the Prime
Minister. The Prime Minister shall be nominated and, with the approval
of the National Assembly, :_:-ppﬂin’rgﬂ by the President.

(b} The Prime Minister shall —

(i) assist the President and the Deputy President in the coordination,
supervision, implementation  and supervision of national
government policies, programrmes and projects ocross all
government minisfries and state depariments;

(i} coordinate the nafional govermnment's legislative agenda across all
ministries and state departments; and

(iil) perform any other function as may be directed by the Prasident.

799 The Azimio la Umoja One Kenya Coalifion recommends that, in o time to be

determined, a referendum be held to amend the Constitution with a view fo
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adopfing a hybrid/ pariamentary system that includes the establishment of
the Office of Prime Minister in the Natfional Assembly.
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CHAPTER SEVEN: ISSUES THAT ARODSE FROM PUBLIC PARTICIPATION

793 This chapter sets out proposals from the public that fall outside the Framed
issues. The detailed memoranda are confained in Volume |l of this Report.

lssues related to the Judiciary

794 Amend the Constitution and relevant lows to make the Environment and
Land Court (ELC) and the Employment and Labour Relations Court (ELRC) part
of the High Court,

795 Amend Adicle 168 (1) of the Constitution to allow the Judicial Service
Commission to respond to minor infractions that may not require a
recommendation for fhe establishment of a fribunal.

764 Formalise the procedure for disciplining Judges through an amendment to
the Judicial Service Act. '

797 The existing office of the Judiciary Ombudsman should be restructured or
entrenched in the Judicial Service Act.

798 Increase the minimum experence required of a Judge of the Supreme Courf
from fifteen (15) years to twenty (20) years,

799 Increase the minimum expenence required of a Judge of the Court of Appeal
from ten [10) years to fifteen [15) years.

800 Amend the Constitution and relevant statutes to provide for specific duties of
the Deputy Chief Justice.

ED1 Amend the Constitution or relevant statules fo provide clarity on who chairs
the Judicial Service Commission meetings during a vacancy in the office of
the Chief Juslice.

807 Increase the number of Supreme Court Judges from seven (7) to eleven (11].

803 Include refired Judges as members of the Judicial Service Commission.

804 Amend Arlicle 173 of fhe Constitution to allow the Supreme Court to have its
budget.
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803 The Judiciary Fund should be at least 3.5% of the annual national budget and
entrenched in the Constitution.

806 Amend the Consfitution and Judiciary Fund Act to make the Judicial Service
Commission one of the beneficiaries of the Judicial Fund, with Judicial Service
Commission being entifled to some percentage of the amount paid to the
Judiciary Fund.

807 The Chief Registrar of the Judiciary (CRJ) should be responsible for managing
the funds from the Judiciary Fund without seeking further approval from the
Conftroller of Budget.

&08 Delink the office of the Chief Registrar of the Judiciary from the office of the
Secretary of the Judicial Service Commission, The Secretary should be
appointed by the Judicial Service Commission and serve os its CEO and

Accounting officer,
Committee recommendations
A09 The Committee recommends that—

(a) The Constifution be amended to provide that the Environment and
Land Court (ELC) and the Employment and Labour Relatiorns Court
(ELRC) shall be part of the High Court.

(b) The High Courf shall establish divisions o handle employment and
labour relations matters.

(c]) The J5C submits a legilative proposal to Parioment for considerafion
on the procedure for disciplining Judges.

(d] The Kenya Low Reform Commission review the Conshitulion and
relevant statutes and propose amendments for consideration by
Parliament.
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Devolution Related matters

810 The Mational Treasury should be established as an independent insfitution
separate from the Ministry of Finance fo serve both levels of govermment
effechively.

811 The approval of withdrawals from the County Revenue Fund by the Conftroller
of Budget [CoB) should be at the county or regional CoB offices/level and not
the nafional office/level.

812 The Committee recommends that the Confrolier of Budget shall consider
decentralising its functions to the counfies.

813 Anchor the National and County Govemnment Co-ordinating Summit in the
Constitufion.

814 Anchor the Council of County Governors Secretariat in the Constitution and
secure its financing.

815 Amend Arlicle 240 of the Constitution fo provide for the representafion of
county govemments, through one of the governars, in the Mational Security
Council.

814 The national govermment should release funds 1o counties to support the
county policing autherities, which are critical structures in the counties on
matters of security.

817 Laws allowing counties to borrow and raise external debt should be reviewed.

818 50% of the previous year's audited budgets should be allocated to devolved
functions.

819 County Executive Commitiee members should be required fo appear and

answer questions on the floor of the county assemblies.
Commiftee recommendations
8§20 The Committee recommends that—

{a) The Controlier of Budget shall digifize requisitions and approval of
withdrawals from the County Revenue Fund to improve efficiency.

Repert of the Matienal Diglogue Committee (Mapcol- November 2023 243



(b) Pariament shall enact legislation to enfrench the Council of Governors
Secretariat in law.

e} County Assemblies may consider having County Executive Committee
members answer questions on the floor of the county assembilies.
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CHAPTER EIGHT: LisT OF COMMITTEE RECOMMENDATIONS
Electoral Justice and Related maiters
Restructuring and reconstitufion of the IEBC
821 The Committee recommends thai—

(@) The First Schedule to the Independent Electoral and Boundaries
Commission Act, 2011 be amended to establish a Selection Panel
consisfing of the following persons —

[} two persons nominated by the Parliamentary Service Commission,
representing the Majority party or coalifion of parties and minorify
party or codlition of parfies;

(i) three persons nominated by the Political Parties Liaison Committee
of whom —

(1) ene shall be from a party other than a parliamentary party or
coaliion of parties;

(2) one shall be from a parliamentary party or coalition of parties
forming natfional government; and

(3] one shall be from a parliamentary party or coglition of parfies
not forming national government.

(i) one person nominated by the Law Sociely of Kenya;

(iv) one person nominated by the Institute of Cerfified Public
Accountants of Kenya; and

[v) two persons nominated by the inter-religious Council of Kenya.

(b) The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that the respective nominating bodies shall select
the nominees for appointment through a competitive and transparent
process and ensure that no maore than two-thirds of the nominees are
of the same gender.
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(¢} The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that in nominating, the persons to the Selection
Panel the respective nominating bodies shall ensure that ne more than
two-thirds of the nominees are of the same gender.

(d) The Independent Electoral and Boundaries Commission Act, 2011 be
amended fo provide that the Selection Panel shall within ninety days
of appointment finalize the recruitment and foerward the nomes of
nominees to the President. The tenure of the selection panel may be
exfended by a resolution of Parlioment.

(e] 3ection & of the Independent Electoral and Boundaries Commission
Act, 2011 be amended to include experience in information and
communicafion technology and occounting os professional
qualificafions for appointrment as a member of the IEBC.

[f} The Independent Electoral and Boundaries Commission Act, 2011 be
amended to provide that the secretary of the IERC shall hald office for
a term of three years and may be eligible for re-oppointment for cne
further term of three yvears.

[g] The IEBC shall after every general election review its operations and
make the necessary changes required to makes its operations more
efficient, effective, fransparent and accountable.

{(h) The IEBC shall within three months of its reconstitution develop internal
guidelines delineating the administrative and policy responsibilities of
the Chairperson and Commissicners and institutional guidefines on
adminisfrative and policy functions.

(i) Article 138 of the Constitution be amended to provide for the role of the
commissioners of the Independent Electoral ond Boundaries
Commission fo verify the count of the presidential election resulis
before declaration of results by the Chairperson of the Independent
Electoral and Boundaries Commission.
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il Amend the Elections Act, 2011 to provide for processing and
declarafion of results.

(k) In order o foster national cohesion, reconciliation and hasten healing
over the 2022 presidential elections dispute, notwithstanding the
veracity of the various cloims made by Ms. Cherera, Mr. Nyang'aya,
Ms. Masit and Mr. Wanderi, their matter should be refered to H.E. the
President William Ruto and Rf. Hon. Raila Odinga for an amicable

settlement, preferably out of Court.
Boundaries delimitation
822 The Committee recommends thot—

la) Arficle 89 of the Constituion be amended fo provide thal where for
any reason the review of the names and boundaries of constituencies
by the Independent Electoral and Boundaries Commission is not
completed within the fime stipulated under Article 87(2) or where fhere
are justifiable reasons for the extension of the period for review,
Parliament may extend the period provided for under Arficle 89(2) of
the Constitution by a resclution passed by the National Assembly, with
the support of a majority of all the Members of the Assembly, and the
sanate, with the support of a majority of all the county delegahions.

(b) The procedure for delimitation of the boundaries be provided forin the
Independent Electoral and Boundaries Commission Act, 2011,

(c) Parliament shall within six months of the adoption of this report enacl
the County Boundaries Bill, 2023 to provide a legislative framework for
review of the County boundaries as provided for under Arficle 188 of
the Constitution.

id) The IEEC fo undertake boundaries delimitation of constituencies and
wards as provided for under Arficle 8% of the Conslitution.
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(e) The National Cohesion and Integration Commission investigates the
clams of perceived marginalisation and discrimination by Saboot
Community [iving in Bungoma and Trans Nzoia Counfies; residents of
wWajir South Constituency, Tiaty Constituency and Teso, Kuria and Suba
Communities, with the objective of ascertaining the claims and extent
of the marginalisation and discrimination and make proposals for
promoting inclusivity and peaceful coexistence omongst different

communities.
Audit of the 2022 presidential election
823 The Committee recommends that—
(@) With respect to evaluofion of the 2022 electoral process —

(i} Within twenty-one days of the adoption of this report by Parlioment,
the leadership of the magjority and minority codlitions shall appeint o
panel to evaluate the 2022 electoral process.

(i) The Panel shall consist of six experts. The majority and minority parties
or coglifion of partfies shall each nominate three experts.

(i)} The Panel shall jeinfly appoint a reputable firm or a consortivm of
firms to undertake the evaluation. If there is ne agreement on the
jeint appointment of a firm, each side of the panel shall appoint a
repulable ferm to undertake the evaluation. The two firms shall
coordinate the evaluafion process.

(iv) After the conduct of the evaluation process, the Panel shall
harmonize the findings of the two firms and submit the harmonized
report o Parlioment.

(k) With respect to evaluation of the electoral process under Arficle BS(4)
(h) after a general election, the Elecfions Act, 2011 be omended to
provide for the scope of the evaluation, financing. and reporfing.
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Related Matters
Electoral Legal Reforms
824 The Committee recommends that—

(a) Electoral laws should be enacted af least eighteen months to a

general election.

(b) Padiament amends the Elections Act, 2011 and the Independent
Election and Boundaries Commissicn Act 2011 fo repeal fhe various

provisions of the Acts that were declared unconstitutional by the court,
Time for Resolution of Presidential Election Petitions

825 The Committee recommends that Arficle 140 (2) of the Conslitution be
amended to increase the timelines within which the Supreme Court shall hear
and determine a petition challenging the validity of presidential election from
fourteen (14) days to wenty-one (21) days.

Funding of the IEBC

824 The Committee recommends that Parlioment shall ensure that the [EBC is
adequately funded io perform its funclions with respect to the holding of
general elections as well os other functions relofed to the confinuous
management of the electoral process under Arficle 88 (4).

Holding Elections on Different Dates

827 The Committee recommends that the IEBC conducts a comprehensive
review of the past three general elecfions with a view to recommending fo
Pariament the viakility of staggering the elecfions.

Security of Election Officials and Related Challenges

828 The Commitiee recommends that the security of election officials should be
guaranteed before, during and after elections.
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Violer Registration and Mainfenance of the Voters Regisfer
829 The Commiltee recommends that —

(a) The IEBC shall within six months upon reconstitution undertake a
comprehensive audit of voters register and publicise the results as per

law,

[b) The Bections Act, 2011 be amended to glign the terminclogy in the
Act and the provisions of Article 88(4) (f) of the Constitution in relafion
to the responsibility of IEBC to register candidates for election.

Campaign Financing

830 The Committee recommends fhat the IEBC shall within one year of its
reconsfitution submit to Parieament the HBection Campaign Financing

Regulations.
QOutstanding Constitutional Matters
Article 43 of the Consfitution, the Cost of Living and related issues
831 Azimio la Umoja One Kenya Coadlition strongly recommends—

(a) Reduction of VAT on petroleum products by 50% from the current 16%
to 8%,
(b} The scrapping of the Affordable Housing Levy.

832The Kenya Kwanza Alliance strongly disagrees with Azmio's
recommendations on reduction of VAT on pefroleum products by 50% from
the curent 146% and the scrapping of the Affordable Housing Levy, citing the
advice from the Cabinet Secretary of the National Treasury and the cumrent
state of economy.

833 Having noted the recommendations of the Azimio lo Umojo One Kenya
Coalition and the Kenya Kwanza Allionce, the Committee recommends that

Report of the Mational Digiogue Committee (Mapco)- Novermnber 2023 250



T e T T B A S F TR ey T

[a) The MNational and County Govemments shall rofionalize their
expendilure for the next three years to allow the economy o recover
s follows—

[i} The National Execufive, Parioment, Judiciary, County Executives,
County Assemblies, Constitutional Commissions and Independent
Offices should reduce their fravel budget by fitly percent [50%].

ii] SRC to review the Daily Subsistence Allowances [per diem)] for Stafe
and Public officers with a view to reducing by thirty- percent (30%).

fiiijy All State and Public officers to travel in economy class for flights of
rat more than four [4) hours.

[iv) Fully implement the govemment circular [Reference No,
OP/CAB.304/018 dated June 2%, 2023) on the size of government
delegations. _

(v] Reduce allocations to hospitality and office general supplies by fifty
percent (30%).

[b) Parliament shall fast track consideration and enactment of legislafion
relating to the war on comuption and enhancing integrity among
public cfficers.

lc) Parioment shall amend Article 203 (2) to provide that, for every
financial year, the equitable share of the revenue raised nationally that
is allocoted to county governments shall not be less than twenty
percent of all revenue collected by the nalional govemment.

(d) The Mational and County Govemments shall adopt ihe Zero-Based
Budgeting approach to enhance accountability, rapidly reduce
wastage of public funds and address the challenge of incremental
budgeting.

(e} The Advisory Committee on the Power of Mercy shall advice the
President on interventions that will focilitate decongestion of prisons as

a criminal justice reform issue as well as a cost cutting measure. In
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addition, Pariament shall review crminal justice laws and enact
legislation fo provide for non- custedial senfences including community
service and probation where appropriate.,

{f) The Pending Bills Verfication Committee shall fost-frack review of
pending bills and faciliiate the sefflerment of genuine bills.

{a) The Ministry of Interior & National Administration shall operationalize the
Public Benefit Organisations Act, 2013 within ninety days of adoption of
this Report with a view to enabling Civil Society Organisatfions [CS0s)
to mobilise resources to cater for sociol programmes within the
community.

(h) T.he National Government shall review and develop national policies
relevant to enhancement of agricultural production and
manufacturing capacity lo reduce ovemreliance on imports that has
drained the foreign exchange reserves,

(i] The Ministry of Labour and Social Protection shall —

(i} expand the scope of the Social Protection Fund to include ol
legiimate beneficiaries such as indigents, persons with severe
disabilities and older persons;

(i) in consultation with the Mation Council for Persons with Disabilities
collect and collate up to date data on persens living with disabilities;

fiil) adopt the use of technology to ensure that recipients of monies
from the Social Protection Fund are legilimate beneficiaries; and

(iv] in consultation and concurence with the National Treasury, review
upwards the allocation to cll beneficiares under the Qlder Persons
Cash Transfer [OPCT) programme, The National Treasury o consider
regllocating the savings made from the reduced govemment
expenditure on Daily Subsistence Allowance for state and public
officers by 30% towards an increase of allocations under the OPCT.
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(jl The National and County Govemments shall provide food to schools
and invest in boarding schools in ard and semi-arid regions to enhance
student retention and promote education.

(k) The Mational and County Governments shall freeze establishment of
new State Corporations.

(I) The Mational Government shall within three months of the adoption of
this report uridertake audit of the operafional and financial efficiency,
viability and sustainability of State-Owned Enferprises.

(m) The Ministry of Energy and Pefroleum in licison with the National
Treasury shall reduce the Road Maintenance Levy and the Anti-
adulteration Levy as tabulated below—

Cost Item Current Levy Reduction MNew Levy
(KShs/litre) (KShs/litre) (KShs/litre)
Road 18.00 5 13.00

Maintenance Levy

Anti-adulteration 18.00 3 15.00
Levy

[n) The Mafional Government shall finclize fransfer of all devolved
funclions specified under the Fourth Schedule to the Constitufion and
provide for concomitant resources o the County governments within
six months of the adopfion of this report. These include functions
relating to water, agriculture health, roads, toursm and wildlife that are
still being undertaken by the naofional government. In addifion,
Legislations that impede devolution should be reviewed.

(o) Pariament shall enact legislation to establish the Nalional Economic
and Social Council ([cumently established vide Executive Order Mo. 2 of
2023) as a multisector consultafive body and in so doing consider,
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whether to merge the funcfions of the Council with those of the Vision
2030 secretariat. This process will be undertaken within the context of
the review of SAGAs and 50Cs with a view to ensuring the objectives
af the Council to franscend different administrations,

{p) The National Govemment. in consultation with the county
govermnments shall finalize classification of all roads with a view to align
the attendant budget to the respective govemnments.

(q) The constituling Acts of Regional Development Authorities (RDAs) shall
e amended o provide for the representation of county governments
in the Boards of RDAs operating in the Counties.

(r] County governments shall stictly ﬂdh&f.e to the provision of section 107
(2) (p) of the Public Finance Management Act, 2012 which requires
that over the medium term a minimum of thirty percent of the county
government's budget shall be dllocated to the development
expenditure: and paragraph 25 {.1} (o) of the Public Fnance
Management Act [county government) Regulations, 2015 which
requires that the wages and benefits for public officers should not
exceed 35% of the counly government's total revenue.

(s} The National Government shall develop a Policy on productivity,
wealth creation and shared prosperity fo foster and ensure o
conducive policy environment for industiol development and
productivity fhrough incenfives for bullding ond promoling local
manufacturing, reducfion in the cost of energy. improved
infrastructure, ease of doing business including simple, clear, fair, and
user friendly tax system, among others,

(t) The Nafional Trecsury shall by February 2024 undertake ond complete
a cnm'pfehenslve review of the national tax pelicy and taxation regime
with the objective of evaluating all tax instruments, enhancing tax
revenue, expanding the tax base, lowenng tax burden on Kenyans,
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improving revenue collection, with a view to make Kenya o
competitive investment destination.

(u) Parioment shall fast-rack the passage of the Economic and Social
Rights Bill, Senate Bills No. 7 of 2023 for the purpose of enabling citizens
to access socio-economic rights guaranteed under Article 43 of the
Constitution.

(v] The Mational and County Governments shall invest in modem water
harvesting technologies to enhance imgation agriculture to mitigate

against effects of climate change on rain fed agriculture.
Implementation of the “two-thirds gender rule”
834 The Committee recommends that-

{a) The Multi-Sectoral Working Group on the Realisation of the Two-Thirds
Gender Principle under the Ministry of Public Service, Gender and
Affirmative Action to finalize its work, and recommend a framework of
implementation of twa-thirds gender principle and submit its report fo
Parlioment for consideration.

(b) The Working group considers the following two proposals as they
engage with stakeholders on the matier.

Option 1
Adopt the principle under Arficle 177 as follows —

(a) on the basis of proporticnal representation by use of
party lists os provided for under Arficte 90;

(Blcomprise candidates who stood for election with
precedence being given to candidates who received
fhe greafest number of vofes,

Optlion 2

Double the number of women seafs from the counfies to
the Mational Assemnbly from forty-seven [47]) fo ninefy-
four [94] while retaining the 290 elected from the
consfituencies and the twelve (12] nominate from the
party lists, Use the top-up fist to address any shorfage in
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the number of women in the National Assembly that
may anse by applicafion of the formula,

Governance issues: National unity/inclusivity In public appointments
835 The Committee recommends that —

(a) The Kenya National Human Rights and Equality Commission to be
astablished following the merger of KNCHR, NGEC and NCIC should
deal with the ssue of inclusivity, equality, ethnic diversity and national
cohesion.

(bB) While undertaking its oversight mandate through vetting of state and
public appoinfments. Parioment shall ensure compliance with the
constitutional requirements provided for under Arlicles 10 and 232 of
the Consfitution including ethnic diversity and inclusiveness.

Related Matters
Impeachment of Governors

&34 The Committee recommends that Parliament shall fast frack enactment of a

legislation to give a comprehensive guide to the impeachment process.
Refirement Benefits for the Auditor General

837 The Committee recommends that Parlioment amends the Retirement Benefits
(Deputy President and Designated State Officers) Act, 2015 to include retired
Auditar Generals among the persons enfitled to the benefits conferred by the
Act,

Adequate checks and balances
838 The Committee recommends that—

(o) The Constitution be amended to ensure complionce with court orders
by state and public officers by providing that a state or public officer
shall prompily comply with a court erder and where there is non-
compliance the court shall impose appropriate sanctions.

Repart of The National Diologue Committee [Napco]- November 2023 256



T Tl R T T L o B e L i o R o e, A R P LA i

(b) The Ethics and Anti-Corupfion Commission Act, 2011 be amended o
review the gualifications and experience required for appointment as
Chairperson of the Commission fto enhance the capacity of the
Commission ta fight comupfion.

[e) Pariament amends the Anfi-Corupfion and Economic Crimes Act,
2003 to provide that the Chief Registrar of the Judiciary shall maintain
a register of all persons convicted of comuption, bribery and other
SCONOMIC crimes.

(d) The Statutory Instruments Act, 2013 be omended to compel reguiafion-
making authorities to adhere to the statutory timelines within which
they are required to develop and publish statutory instruments and to
set out sanchions for non-compliance. Further, where the relevant
authority has failed to make the required subsidiary legislafion or any
statutory instrument any person may pefition Pariament with a
proposal or draft of those instruments.

Related Matters
Balonce of Legislative Powers of Parliament
839 The Committee recommends that —

(a) Pardioment should fast track enactment of legislation to harmonise
bicameral relations between the Houses.

(b} The Constitution be omended to provide that the term of the Senate
shall expire on the seventh yeor from the date of the last election,

Recognition of Members of Regional Assemblies Parliament

840 The Commiittee recommends that the Tonstitution be amended to provide
for recognition of representatives in internafional legislative bodies of which
Kenya is a member.
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Fidelity to the law on multiparty democracy
841 The Committes recommends thal—

(a) The Constitution be amended to promote mullipartyism and fidelity to
Poliical Parfies by enfrenching procedures for resignation and
deregistration of members of political parties in seeking to ensure party
discipline.

{b) The Constitution be amended to include, in the basic requirements of
poliical parties. that every political party shall promote discipline within
the parly, conduct its affairs in @ manner that promotes democrocy
and peaceful polifics, and adheres to the values and principles of the
Conslitution in the nominatfion of persons to appeointive or elective
positions including Arficles 27, 54, 535, 56, 57 and 100 of the Conslitution.

lc) The Political Parfies Act, 2011 be amended to establish the
Independent Polihcal Parties Regulatory Commission as  an
independent body that shall be responsible for the registration of
poliical parties and their office holders; the management of polifical
parties' fund; and such other functions as may be confered on the
Commission by the Consfitution.

[d) The Constifution be omended to provide that once a person is
deregistered from a palitical party that person shall cease helding any
appointive or elective position held by virtue of such membership
incleding positions as o Member of Pardioment, o county govemor or a
member of a county assembly provided that:

ijthe procedures for deregistration shall adhere to the freedom of
expression set out in Article 33; the freedom of associafion set out in
Article 3&; the political rights set out in Arficle 38; the right of fair
administrative action set out in Arficle 47; ond the rght to fair hearing
set out in Arficle 50 of the Constitution; and

(i) the appeal mechanisms provided for have been exhausted.
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(e) Article 181 of the Consfitution be omended to include being
deregistered from a political party as one of the grounds for removal
of a county govermnaor.

(f) Articles 103 (1) {e) and 193 (1) [e) of the Conslitution be amended fo
provide that where a member of porioment or a county assembly
resigns or is deregistered from that party as determined in accordance
with the Consfitution, the office of the member shall become vacant.

Related Matter
Electoral Dispufe Resolution (EDR)

842 The Commiitee recommends that Article 88 (4) (e] of the Constitution be
amended to review the framework for election dispute resolufion by removing
the role of settlement of electoral disputes, (including disputes relating to or
arising from nominations) from the Independent Electoral and Boundaries
Commission and confeming the mandote to the Political Parties Disputes
Tribunal established under the Polifical Parties Ack, 2011.

Enirgnching Funds into the Constitution
NGCDF, NGAAF and Senate Oversight Funds
843 The Committee recommends that—
(a) The following Funds be enfrenched in the Constitution—

(i} the National Government Constfituencies Development Fund;
(i) the National Government Affirmalive Action Fund; and
(i) the Senate Cversight Fund.

(b) Pariament shall enact legislation to provide clarity on the purpose of ™
the Funds being exclusive national government functions under part
one of the fourth schedule to the Constifufion.
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Other Proposed Funds
Ward Dﬂvalup:ﬁ&nf Fund

844 The Committea recommends the Ward Development Fund be established by
statute in accordance with Article 207(4) (b) of the Constitution.

Establishment and Enfrenchment of State Offices
The Office of the Leader of the Official Opposition
845 The Committee recommends that the Constitution be amended fo —

{a) establish the office of the Leader of the Opposition who shall be the

person —

(i) who is the leader of the largest party/coalition of political parties
which gamered the second greafest number of votes in the
immediately preceding presidential election; or

(i) the person designated to held thot office in occordance with o
caoalifion agreeament .

(&) Te provide for two deputies to the Leader of Official Opposition.

{c) Further, provide that the remuneration and benefits payable to the
Leader of the Oppasition and Deputy Leaders of the Opposition shall
be a charge on the Consolidated Fund.

(d) Additionally, provide that Pariament shall enact legislation fo give

further effect to amendments to the Constitution.

8446 The Committee further recommends that Parioment does enact legislation

fo provide for —
(a) the functions of the Leader of Oppaosition which shall be to —

(i] represent the interests of the Opposifion:

Repar! of the Nationo! Diclogue Commithes (Naoco)- November 2023 260



P o R i AN W i il b i B e Y S Sl T

e e T A T e e P T T R e e e e P

(i) provide an altemative policy agenda and constructive criticism of

govermnment policies;

[iii} promote transparency, accountability and good governance in
public affairs;

(iv) foster cooperation and consiructive engagement between the

government and opposition in the pursuit of national interests;

(v] porticipate in state ceremonial functions and international
pariamentary events on behalf of the Opposifion; and

(vi) promote public aowareness and understanding of the role of
opposifion In a democratic state.

[b) Further, the legislation does provide for the procedure for appointment,
swearng In and removal of the Leader of the Opposition and Deputy
Leaders of Oppasition and for facilitation of the Office of the Leader of
the Opposition including through access fo necessary facilities,
resources and staff required for the effective discharge of the
functions.

(c)The Leader of Opposition shall nominate core cadre of staff of the
Office of the Leader of Oppasition for recruitment by the Public Service
Commission.

(d) Operations and administration of the office shall be prescribed in an
Act of Parliament.

847 The Azimio la Umoja One Kenya Coalifion recommends that, in a time to be
determined, a referendum be held to amend the Constitution with a view to
adopting a hybrid/ pardiamentary system that includes the establishment of
the Office of Prime Minister in the Nafional Assembily.

The office of the Prime Cabinet Secretary

848 The Commitiee recommends that —
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(a) The Constitution be amended to establish the office of the Prime
Minister. The Prime Minister shall be nominated and, with the approval
of the National Assembly, appeointed by the President.

(b} The Prime Minister shall —

(i) assist the President and the Deputy President in the coordination.
supenvision, implementation and supervision of national
government policies. programmes and projects across  all
government minisiries and state departments;

(i} coordinate the nafional governmeni's legisiative agenda across all
ministries and state depariments; and

{iil) perform any other function as may be directed by the President.

849 The Azimio la Umgja One Kenya Codliion recommends that, in a time fo be
determined, a referendum be held to amend the Constitution with a view fo

adopling a mixed system of govermnance that it proposed.
Transition and implementation of the Report

850 The Principals should consider re-establishing NADCO or establishing a similar
bipartisan team to oversee the implementation of the report.

Issues That Arose from Public Participation
Judiciary
851 The Committee recommends thot—

(a) The Consfitution be omended to provide that the Environment and
Land Court (ELC) and the Employment and Labour Relations Court
(ELRC) shall be part of the High Court.

(b) The High Court shall establish divisions to handle employment and
labour relations matters.

(c) The JSC submits a legisiofive proposal to Parliament for consideration
on the procedure for disciplining Judges.
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(d) The Kenya Law Reform Commission review the Consfitution and
relevant stofutes and propose amendments for consideration by
Pariament.

Devolution Related matters
852 The Committee recommends that—

(a) The Confroller of Budget shall digifize requisitions and approval of
withdrawals from the County Revenue Fund to improve efficiency.

(b) Parioment shall enact legislation to entrench the Council of Governors
Secretariat in low,

[c) County Assemblies moy consider having County Executive Committee
members answer questions on the floor of the county assembilies.

Issues to be referred to the Principals
Establishment of a Commission of Inquiry

853 The Committee recommends that the Leadership of the Coalitions consider
establishing a Commission of inguiry (with defined terms of reference and
reporfing timelines) to investigate —

{a) The role ployed by state and non-state actors in the violation of human
rights, wviolence and police brutality following country-wide
demonstrations on the cost of living.

(b) State caplure.

(c]) Article 37 Rights.

(d) Events on 15m August 2022 at the Bomas of Kenya during the
declarafion of the 2022 Presidential election resuits.

854 Azimio la Umoja’s position is that the right given in Article 37 was violated with
impunity as statutory notices to the police were ignored and instead the police
bamicaded citizens within their neighbourhoeods and in many instances lobbed
teargas info the slums where children, women, and school going youths not
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only suffered from teargas fumes but also on cccasions were brutally
clobbered. In Kisumu's Nyalenda areqa the police, unprovoked, entered
houses and acted brutally on innocent cifizens as evidenced by the annex in
the Azimio Report to NADCO.

855 The following is the Kenya Kwanza observation on picketing, Bormas election
chaos and the issue of state capture. The primary concern of Kenya Kwanza
on Maandamano is as follows-

(a} In the opinion of Kenya Kwanza, the right to assembly. demonstration,
picketing and pefition in Arficle 37 of the Kenya Consfitufion has led to
a series of unfortunate secondary effects. Negative “secondary
effects" [economic extemnalities) justify Pardioment limiting the right,
passing legislation to enable for zoning. and otherwise regulating the
exercise of the right in a way that is in tandem with a democratic and
open society, to combat its abuse. One example of o secondary
effect, is that the Ministry of Education had to close schools in some
parts of the country during the Azimio demonstrafion because of
imminent danger to the children both in their schools, their way to
schools and even in their neighbourhoods.

{b) It is therefore critical to regulate closely the how, when and where of
the demonstrations to assure protection of property and life. This is to
ensure that negative polifical competitions are not clothed as the right
to Pickett. Cited in some cases in Kenya high courts were the negative
effects some of the unregulalted demonsirations have on more
vulnerable neighbourhoods like Kibera and Mathare where the
demorstrafions coused fhe bmlice fo use fear-gas in these
neighborhoods in an altempt to guarantee the right to property and
life of all the residents. This is not good because the demonstrations
expose these informal neighbourhoods to unprecedented suffering
with women and children exposed fo more harm and frauma.
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) In no less than a half of the famous Moondamano days some parts of
cities and fowns were closed for business with disasfrous impact to the
country's economy. Empirical evidence fhot the Azimio
demonsirations do, in fact, have a negative effect on the economy
and neighborhoods exists. To the extent that rarely can Kenyans
remember any peaceiul prolest organized by polifical parties that do
not tum out to be an attack on police. loofing sprees, harm to non-
parficipating Kenyans and cause of economic turmail.

(d) Demonstrations as camied out, have raised serious questions on their
ability o be used as part of apparatus for settlermnent and resolufions of
polifical conflict. Kenya Kwanza observes that NADCO is a superior fool
for conflict manaogement, reconstruction and resolution. Dialogue
should be at the epicenire in approaching and resclving political
conflict and yielding peace and cooperation.

(e) The primary concermn of Kenya Kwanza & that it is important to
investigate a series of unfortunate transactions and events of the state
capfure. State capture is a form of invisible violence perpetrated on
Kenyans by pervering ond exforling govermnonce and public
instifulions as supported by some distinct private instifulions as a
network for personal gain.

854 The following are the Key Elements to Investigate —

{a) the allocation and distribution of state power and resources, directed
not for the public good but for private and conupt advantage;

(b] a network of persons ouiside and inside government acting illegally
and unethically in furthétance of state capture;

(c) improper influence over appeointments and removals;

(d) the manipulafion of the rules ond procedures of decision-making in
govermnment in order to faciitate comupt advantage;
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(e) o deliberate effort to undermine or render ineffectual oversight bodies
and to exploit regulatory weaknesses so as to avoid accountability for
wrongdoing:

(fl @ deliberate effort to subvert and weaken law enforcement and
inteligence agencies at the commanding levels so as to shield and
sustain illicit activities, avoid accountability and te disempower
opponents;

lg) support acquiescence by powerful actors in the political sphere,
including members of the ruling party;

(h) the assistance of professional service providers in the private sphere,
such advisers, auditors, legal aond consulting firms, in masking the
comupt nature of the project and protecting and even supporting llicit
gains. The Commission's reporis on specific state enfities reveal distinct
patterns. Those that were part of a network organising to Improperty
benefit from state confracts were placed in strategic positions in the
state, while govemaonce rules and structures were changed fo
ceniralise power in their hands and bypass checks and balances

intended to ensure fair process.

B57 The various unforfunate events around August 15th in Bomas if not dealt with
will render crifical institutions like IEBC to faill Kenyons at crucial juncture.
Therefore Kenya Kwanza considers the series of altacks by state officials and
private individuals on election officials and Kenyans a subject that needs fo

be invesfigoted with a goal to bring perpefrators to jusfice.
Consultation prior to appointment of Commissioners

858 The Kenya Kwanza and Azmio Coolifions hod different approaches to
appoinfing a chairperson and members of the |[EBC.
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859 The Kenya Kwanzo wanted to retain the cument formulation that gives
discrefion to the president to appoint the chairperson and members from a
pool of names.

840 Azimio wanted the power of appointment to be limited to the exact number
of names identified by the panel.

841 In order to build confidence in the |EBC, it was felt that a recommendation
be made to the leadership of the two codliions to cater for a window for
consultations and concurence before the appointment process.

Recommendation

842 Kenya Kwanza and Azimio coglitions shall request the leadership of the two
coalitions to consider the need for consultafion and concurence before the
president exercises the power of appointment of the Chairperson and
members of IEBC.

Fermer Commissioners of the [EBC

863 The Committee recommends that, in order to foster nofional cohesion,
reconciliation and hasten healing over the 2022 presidential elections dispute,
notwithstanding the veracity of the various cloims made by Ms. Cherera, Mr.
Myang'oya. Ms, Masit and Mr. Wanderi, their matter should be referred to H.E.
Prasident, Wiliom Ruto and Rt. Hon. Raila Odinga for an amicable settlement,
preferably out of Court.
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ANNEX 1:
RESOLUTIONS
ESTABLISHING THE
COMMITITEE



e



THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT (SECOND SESSION)

RESOLUTION: ESTABLISHMENT OF THE NATIONAL
DIALOGUE COMMITTEE

AWARE THAT Article 1(1) of the Constitution provides that all sovercign power
belongs to the people of Kenya and shall be exercised only in accordance with the
Constitution;

FURTHER AWARE that Article 1(2) of the Constitution provides that the people of
Kenya may -exercise their sovereign power cither directly or through their
democratically elected representatives;

CONSCIOUS thar Article 10 of the Constitution espouses the national values and
principles of governance, which include the rule of law, democracy and participation of
the people;

FURTHER CONSCIOUS that Article 94 of the Constitution provides that Parliament

manifests the diversity of the nation, represents the will of the people, and exercises
their sovereignty,

RECOGNISING that there is a need to embrace consultation, dialogue and consensus
building as a way of resolving issues of concern to the people of Kenya;

COGNIZANT that despite the constitutional and legal reforms on the electoral
processes and the electoral laws, after every election cyele there has been mistrust of
electoral outcomes, leaving the country divided,

FURTHER COGNIZANT that efforts to enhance constitutionalism, the rule of law and
respect for human rights need 1o be promoted;

AWARE that there have been previous calls and attempts at building consensus on
issues of concern to the people of Kenya through bi-partsan engagements in
Parliament;



APPRECIATING the need to establish an inclusive forum for dialogue, consultation and
consensus building in seeking to promote the peace, stability and prosperity of the
country;

ACKENOWLEDGING THAT the Majority Party in Parliament and the Minority Party in
Parliament have agreed to embrace dialogue through the establishment of a National
Dialagse Comemittee to recommend a way forward on issues of concern to the people of
Kenya;

Now, THEREFORE, the Houses of Parliament RESOLVE As FOLLOWS:-

1. THAT the two Houses of Parliament establish a Nattonal Dialogue Commrittee
consisting of ten (10) Members to represent the Kenya Kwanza Alliance
(“Kenya Kwanza'), a coalition constituting the Majority Party of the Parliament
of the Republic of Kenya and Azimio La Umoja One Kenya Coalition Party
(“Azimic"), a coalition forming the Minority Party of the Parliament of the
Republic of Kenya;

2. THAT each Coalition shall appoint five (5) Members to the Nationa/ Dialogue
Comamndlee,

3. THAT the membership of the National Dialogne Committes shall be drawn from
Parliament and outside Parliament;

4. THAT the National Dialogue Commitiee shall comprise the following Members to
represent Kenya Kowanza: |

1) Hon. Kimani Ichungw’ah (Delegation Leader);
2) Gov. Cecily Mbarire (Deputy Delegation Leader);
3) Hon. Sen. Aaron Cheruiyot;
4) Hon. Omar Hassan Omar; and
5) Hon. Catherine Wambilianga.
5. THAT the National Dialogwe Commiittee shall comprise the following Members to
represent Azimio:

1) H. E. Stephen Kalonzo Musyoka (Delegation Leader),
2) Hon. Opiyo Wandayi (Deputy Delegation Leader),

3) Hon. Amina Mnyazi;

4) Hon. Eugene Wamalwa; and

5) Hon. Sen, Okong'o Mogeni.



6.

THAT the mandate of the National Dialsgne Commrittre shall be to facilitate
dialogue and consensus building and recommend appropriate constitutional,
legal and policy reforms on issues of concern to the people of Kenya, to be,
framed by the Nationa! Dialsgsee Committee, in line with the Constitution and the
laws of the Republic of Kenya and respecting the functional and institutional

integrity of state organs.

THE HOUSES OF PARLIAMENT NOTES:-

T

THAT the Technical Teams representing Kenya Kwanza and Azimio shall
support the National Dialogue Contrrittee.

THAT the Technical Team representing Kenya Kwanza shall comprise the
following persons:

(1) Dt. Muthomi Thiankolu;

(2} Dr. Linda Musumba;

(3) Dr Duncan Ojwang; and

{4) Nick Bikeu.

THAT the Technical Team representing Azimio shall comprise the following
persons:

(1) Hon. Jeremiah Kion;
(2) Prof. Adams Oloo;
(3) Abubakar Zein Abubakar; and

(4) Lynn Ngugi

10.THAT further the Nationa/ Dialogne Commrittee shall be assisted by two (2)

Officers designated as Communication Secretaries, one (1) of whom shall be
appointed by the Leader of Majority Party and the other by the Leader of
Minority Party.

THE HoUsES OF PARLIAMENT FURTHER RESOLVE:-

11. THAT the Nattonal Dialogwe Committee shall formulare and adopt 2 Framework

Agreement to guide the bi-partisan talks

12. THAT the National Dialogue Commitiee shall report to the Leadership of Kenya

Kwanza and Azimio Coalitions within sixty (60) days and after that, submit its
report to Parliament.



13. THAT in the execution of its mandate, the Natfonal Dialogne Committee mzy invite,
engage with and consider submissions from stakeholders, collate views from the
public and engage experts, professionals and other technical resource persons as

NECESFALY.

14. THAT the National Dialygue Committee shall determine its own rules of procedure.

15. THAT the Speakers and Clerks of both Houses of Parliament shall provide
secretariat and any other necessary support to facilitate the work of the Natonal

Dialague Comuitsee.

I certify thar this printed impression is a true copy of the Resolution as passed by the
NMational Assembly on Wednesday 16" August 2023,

Endorsed for presentation to the Senate.




REPUBLIC OF KENYA
-——-— THIRTEENTH PARLIAMENT - (SECOND.SESSION} . . . . _ ..

THE SENATE
MESSAGES
MESSAGE TO THE NATIONAL ASSEMBLY

No. 018 of 2023

P R T L

SUBJECT: ESTABLISHMENT OF THE NATIONAL DIALOGUE COMMITTEE

FURSUANT to the provisions of Standing Order 46 (1) of the Standing
Orders of the Senate, | hereby convey the following Message from the Senate -

WHEREAS, the National Assembly, on Wednesday, 16% August, 2023,
considered and passed a resolution on the Establishment of the National
Dialogue Committee, to facilitate dialogue and consensus building and to
recommend appropriate constitutional, legal and policy reforms on issues of
concern to the people of Kenya.;

AND WHEREAS, the National Assembly, vide Message No. 007 of 2023
dated Thursday, 17t August, 2023, sought for the consideration of the said
Motion by the Senate;

AND WHEREAS, the Senate considered and APPROVED the said Motion,
on Tuesday, 29% August, 2023 without amendments;

NOW THEREFORE, in accordance with the provisions of Standing Order
46 (1) of the Standing Orders of the Senate, | hereby convey the said decision of
the Senate.

RT. HON. AMASO KINGI) EGH, MP
SPEAKER OF THE SENATE
30tk August, 2023
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REPUBLIC OF KENYA
THIRTEENTH PARLIAMENT - (SECOND SESSION)
THE NATIONAL ASSEMBLY

MESSAGES

MESSAGES TO THE SENATE
(No. 018 of 2023)

RESOLUTION: EXTENSION OF THE MANDATE OF THE NATIONAL
DIALOGUE COMMITTEE

PURSUANT to the provisions of Standing Order 41(1) of the National
Assembly Standing Orders, I hereby convey the following Message from the
National Assembly—

WHEREAS, the National Assembly and the Senate considered and
passed a resolution on the Establishment of & National Dislogue Committee on
16™ August 2023 and 29" August 2023, respectively;

AND WHEREAS, the National Dizlogue Committee (NADCO) was
mandated to, amongst other roles, facilitate dialogue, build consensus, and
recommend appropriate constitutional, legal, and policy reforms on ssues of
concerm to the people of Kenya and to report to the Leadership of the Kenya
Kwanza and Azimio Coalitions, and to Parliament within sixty (60) days from
29% August 2023;

FURTHER WHEREAS, on Tuesday, 17" October 2023 following a
request from NADCO, the National Assembly considered and passed a
Resaiution on the Extension of the Mandate of the National Dialogue Committee
by a further thirty (30) days from 28" October 2023;

NOW THEREFORE, In accordance with the provisions of Standing
Orders 41(1) of the National Assembly Standing Orders, 1 hereby convey the
said Resolution of the National Assembly to the Senate for consideration.




MOTION — EXTENSION OF THE MANDATE OF THE NATIONAL
DIALOGUE COMMITTEE

AwaRE THAT the National Dialogue Committee was established by
Parliament through a Resolution passed by the National Assembly and
Senate on 16" August 2023 and 29" August 2023 respectively;

FurTHER AWARE that the Resclution outlines the mandate of the
Committee which includes to facilitate dialogue, consensus building and
recommend appropriate constitutional, legal, and policy reforms on issues
of concern to the people of Kenya;

ACKNOWLEDGING THAT since its establishment, the Committee has
made tremendous progress in exercise of its mandate and has achieved
the following milestones: formulated and adopted the framework
agreement; framed and adopted the statement of Issues; unbundied the
issues and agreed on prioritization of Issues; harmonized the unbundled
issues; conducted public participation and stakeholder engagements in
line with the requirements of Article 10 of the Constitution; and examined
and analyzed the memoranda that were received from the public and
stakeholder submissions;

FURTHER COGNIZANT that the Committee is presently in the process
of considering the issues for negotiations and recommending appropriate
constitutional, legal and policy reforms on each of the framed issues which
are electoral justice and related matters: outstanding constitutional
matters: fidelity to political parties/coalitions and the law on multiparty
democracy: entrenching the National Government Constituencies
Development Fund, National Government Affirmative Action Fund, and
the Senate Oversight Fund into the Constitution and Establishment and
Entrenchment of State Offices;

Conscrous that the Resolution as made by both Houses of
Parliament required the Committee to report to the Leadership of Kenya
Kwanza and Azimio Coalitions within sixty (60) days, from 29" August
2023;

RECOGNIZING the need for the Committee to conclude the
consideration of the issues for negotiations, the process of making the
appropriate consttutional, legal and policy reforms on each of the issues
as framed by the Committee and preparation of a Report for submission
to the Leadership of Kenya Kwanza and Azimio Coalitions and thereafter,
to Parliament;



Now THEREFORE, the Houses of Parliament ResoLve to extend the
mandate of the National Dialogue Committee by a further thirty (30) days
from 28" October 2023 consequent to which, the Committee shall report
to the Leadership of Kenya Kwanza and Azimio Coalitions, on or before
26" November 2023 and thereafter submit its Report to
Parliament.

Sponsors: Leader of the Majority Party & Leader of the

Minority Party
Motion Passed: 17 October 2023







REFUBLIC OF KENY A

Telegraphic Address Clerk's Chambers
“Bunge’, Nairobi The Senate
Telephone 2842003 Parliament Buildings
Fas: 2243694 PARLIAMENT P, 0. Box 41842 00100
E-mail:glgrksenstef@upartiament.go. e Mairabi, Kenya
OFFICE OF THE CLERK OF THE SENATE
REF: SEN/RESOLS/25/2023(01) ' 19% October, 2023.

t, MGH, MP,
and hember,

Sen. Erick Okong'e Mogeni, 8C, MT,
Member,

Mational Dialogue Committee,
Parliament Buildings,

RE: EXTENSION OF THE MANDATE OF THE NATIONAL DIALOGUE
COMMITTEE

At its Sitting held on Wednesday, 18" October, 2023, the Senate considered the Motion on the
above subject matter and resolved as follows,

“AWARE THAT the National Dialogue Commiriee was established by Pavliament
through a Resolution passed by the National Assembly and Senate on 16" August 2023
and 29" Adugust 2023 respectively:

FURTHER AWARE that the Resohwion outlines the mandate of the Commnittes which
includes to focilitate dielogue, consensus building and recontmend  appropriate
constilulional, legal, and policy reforms on issues of concern o fie people of Kenpa:

ACKNOWLEDGING THAT since its establishment, the Commiitee has mode
tremendous progress in exercise of its mandate and has achieved the following
milestones: Formulated and adopted the Framework Agreement; Framed and adopted
the Statement of lssues; Unbundled the [ssues and agreed on priovitization of lssues;

Fage Lof 3
While replying please quote our reference.



Hearmonized the unbundled Issues; Conducied public participation and siakeholder
engagemerns in line with the requirements of Article 10 of the Constitution; and Examined
and analyzed the memoranda thal were received from the public and siakeholder

Submissions:

FURTHER COGNIZANT that the Commifttes is presently in the process of considering
the isswes for negotiations and recommending appropriate constintional, legal and policy
reforms on each of the framed izsues which are Electoral Justice and Related Matters:
Outstanding Constitutional Matiers: Fidelity fo Polftical Parties/Coalitions and the law
on multiparly democracy: Entrenching the National Govermmeni Constituencies
Development Fund, National Government Affirmative Action Fund, and the Semare

Chversight! Fund info the Constitution and Establishment and Enirenchment of Stare
Offices;

COMSCIOUS that the Resolution as passed by both Houses of Parliament, required rhe
Commillee fo report to the Leadership of Kenya Kwanza and Azimio Coalitions within
shxly (60) days, from 29" dugust 2023;

RECOGNIZING the need for the Committes to conclude the consideration of the issues
Jor negotiations, the process of making the appropriate constitutional, legal and policy
reforms on each of the isswes as framed by the Committee and preporvation of a Report jor
submission fo the Leadership of Kenya Kwanza and Azimio Coalitions and theveafier. 1o
Parliameni;

NOW, THEREFORE, the Houses of Parliameni RESOLVE to extend the mandate of the
Mational Dialogue Commitiee by a further thirty (30) days from 28® October 2023 and
consequenily. the Commillee shall be reguired te report to the Leadership af Kenya
Kwanza and Azimio Cealitions, on or before 26" November 2023 and afier that submit
its Repori, fe Parliagment.™

This &5 to bring to your attention the foregoing resolution for your information and further action.
Attached is an extract of the Hansard report for Wednesday, 18" Qetober, 2023 for information.

Yo urs‘_}{bu[.‘-{} .

J.M—\

CLERK OF THE SENATE.
Emncls.

Copies to:-

Rt. Hon. Amason Jeffah Kingi, EGH, MP,
Speaker of the Senate,

Parliament Buildings,

NAIROBL
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Sen. Justice (Rtd.) Stewart Madzayo, CBS, MP,
Senate Minority Leader,

Parliament Buildings,

NAIRQRE

Page 3 of 3
HWhile replying please quote our reference,
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DATED THIS Day oF 2023

FRAMEWORK AGREEMENT
[AN AGREEMENT TO ESTABLSH A STRUCTURED FRAMEWORK FOR NATIOMAL
DIALOGUE AND NEGOTIATIONS ON MATTERS RELATING TO THE NATION OF KENYA)

~BETWEEN -

THE KENYA KWANZA ALLANCE
(KEnyA KwanzA)

=~AND-

Anmio La Unmola ONE KenYa COAUTION
(Anmio)
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BETWEEN:

1 The Kenyo Kwanza Aliance Party, a coalifion consfituting the
Majority Party of the Parlioment of the Republic of Kenya [from
now on refered to as "Kenya Kwanza," which expression shall
where the context so admils include its successors and assigns)

on the one part.
AND

2 The Azimio La Umeja One Kenya Coaliion Party, a coalition
constituting the Minority Party of the Pariament of the Republic
of Kenya ([from now on referred fo as “Azimio.," which
expression shal where the confext so odmils include ils

successors and assigns) on the other part.
PREAMBLE

Aware THAT Arficle 1|1) of the Consfitulion provides that all
sovereign power belongs fo the people of Kenya and shall be
exercised only in accordance wilh the Constitution;

FurtHer AwaRre that Article 1(2) of the Constitulion provides that the
people of Kenya may exercise their sovereign power either
directly or through their democrofically elected reprasentatives;

Conscious that Arficle 10 of the Constitution espouses the national
values and principles of govemance, which include the rule of
law, democracy and participation of the people;

.4



FurTHer Conscious that Article 94 of the Constitution provides that
Pardiament manifests the diversity of the nation, represents the will
of the people, and exercises their soveraignty,

RecocNising fthot there s a need to embrace consultation,
diclogue and consensus building as o way of resolving Issues of

concemn fo the people of Kenya;

Cocnizant that despite the constitufional and legal reforms on the
electoral processes and the electoral laws, after every election
cycle there has been mistrust of electoral outcomes, leaving the
country divided;

FurtHer Cocnizant that efforis to enhance constitutionalsm, the
rule of law and respact for human rights need to be promoted;

awape thot there have been previous calls and attempts af
building consensus on lssues of concem fo the people of Kenya
through bi-partisan engagements in Pariament;

APPRECIATING fhe need to establish an inclusive forum for dialogue,
consultation and consensus building in seeking to promote the
peace, stability and prosperity of the country;

ACKNOWLEDGING THAT the Majority Party in Podioment and the
Minority Party in Parioment have agreed to embrace dialogue
through the establishment of a National Dialegue Commitlee {o

recommend a way forward on Issues of concem fo the people of

Kenya;
The Parfies agree as follows:



ESTABLISHMENT OF THE C OMMITIEE

A MNational Diologue Committee (“the Commitlee”) is
established with the maondate set out in Clauses 3 and 20 to 23
of this Agreement.

The Committee shall have ten [10] Members to represent the
Parties, with each Parly nominating five (5] Members. The
Membership of the Committee shall be drawn from Pariarment

and outside Pariament.

MANDATE OF THE COMMITTEE

The mandate of the National Dialogue Committee shall be to
faciltate didlogue and consensus building and recommend
appropriate constitutional, legal and policy reforrms on issues of
concern to the people of Kenyo, fo be framed by the National
Dialogue Committee, in ine with the Constitution and the laws
of the Republic of Kenya and respecting the funclional and
institutional integrity of state organs.

COMPOSMON OF THE COMBMITTEE

The Committee shall comprise the following Members fo

represent Kenya Kwanzo—

{a) Hon. Kimani lchung'wah [Delegation Leader);

{b) H.E. Hon, Cecily Mbarire [Deputy Delegation Leader);
(c)Hon. Sen. Aaron Cheruiyod;

{d) Hon. Hassan Omar Hassan; and

(e) Hon. Cathearing Wombilianga.

The Committee shall comprise the following Members fo

represent Azimio—

A



[a]H. E. $tephen Kalonzo Musyoka [Delegation Leader);
[2)Hon, Cpiyo Wandayi [Deputy Delegation Leader);
e} Hon. Amina Mnyazi;

(d}Hon. Eugene Wamalwa; and

(&) Hon. Sen. Ckong'o Mogeni,

Eoch Delegation Leader shall be their nominating Party's
authorised representative.

Each Delegation Leader shall have the power and authority to
speak and sign documents for and on behalf of their
nominating Party.

The Leaders of Delegations shall be the Delegafion Leaders of
the meetings of the Committee. Where a Delegation Leader is
absent from a meeting of the Committee, the relevant Deputy
Delegation Leader or other Member of the Committee chosen
by the relevant Party shall act as the Delegation Leader.

A Party may replace a Member of the Committee. Such
replacement shall be in wrting under the hond of the
Delegafion Leader or the Leader of the Party making the

replocement.

SUB-COMMITTEES AND PANELS OF THE COMMITIEE

10 The Commiftee may form sub-committees or panels and

delegate to them the crafting of Proposals on the resclution of
specific Issues or the exercise of the Commitfee’s mandate.

11 Al sub-committees and panels of the Committee shall report

to the Committee.



TECHMICAL TEAMS AND SECRETARIAT
Technical Teams

12 Each Party shall nominate four [4) members to the Technical
Teams fo provide the necessary fechnical support and advice

ta the Commitiee.
13 The Technical Team representing Kenya Kwanza shall comprise
the following persons:

(a} Dr. Muthami Thiankolu;
(b) Dr. Linda Musumba;
[c] Mick Biketi; and

(d) Or. Duncan Ojwang.

14 The Technical Teamn representfing Azimio shall comprise the
following persons:

la)Hon. Jeremiah Kioni;
(b) Professor Adams Oloo;
(c) Abubakar Zein Abubakar; and
(d) Lynn Ngugi.
15 Each Party may replace a member of its Technical Team, Such
replacement shall be in wrting under fthe hand of the
Delegation Leader or the Leoder of the Party moking the

replacement.
14 Eoch Porty may designate o member of its Technical Team oz

a Co-Rapporteur.

Ihe Secretariat

17 The Committee shall have a Secrefaral comprising persons
seconded from the staff of Pardiament. The Secretariat may

L
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include researchers, drafters, secretaries, stenographers, copy
typists and such other codres of professionals as the
Committee may from fime to time require.

18 The Secretariat shall be responsible for the hospitality, logistical,
haomsard and other oadministrative requirements of the
Committee.

19 The Secretardat shall work under the direction of the Delegation

Leaders.
STATEMENTS OF ISSUES

20 Each Team shall formulate specific lssues for discussion and
resolution by the Committee. The Siatement of Issues, once
adopled and signed by the Members of the Committee, shall
be deamed to be part of this Agreement,

21 The Teams shall engage in good faith on the Issues identified
by each Party and work towards finding common ground and
developing mutually acceptable solutions.

22 The Isues for discussion and resolution proposed by either
Team shall be harmonied and adopted by consensus or by a
majority of ol Committee Members.

23 The Committee may consider and adopt such other l5sues s
may be communicated to it by the public ond any persan for

discussion.
PusuC PARTICIPATION

24 The Committea shall facilitate public parficipation in the
Mational Dialogue and Negotiations.

25 The Committee may invite, engage with and consider
submissions from stakeholders, collate views from the public



and engoge experls, professionals and other technical
FESOUrce Dersans as NeCassary.

THE SEAT OF NEGOTIATION AND PAYMENT OF COSTS

26 The seat of negotiations shall be such place or places as the
Committee may determine from time to fime.

27 The Committee shall determine its expenditure needs and limits
and adopt the same by consensus.

28 The Committee maoy receive financiol support from the
exchequer, partners and well-wishers,

2% The Committee may receive financial support from pariners
and well-wishers subject to the following conditions—

{a] the source of funding shall be disclosed; and

(bino pariner or well-wisher shall influence or attempt to
influence the agenda, deliberafions or decisions of the
Commitiee.

30 The Committee shall use its best efforts fo adopt such measures
and policies as necessary fo secure prudent ufilisation of

resources.

FORMALISATION
31 This Agreement shaoll commence, and stand adopted, upon—

[a) the passing of the Resclution of Pafioment; and
() the execution of this Agreement by the Members of the
Commiffee,

32 The Parties shall take all necessary steps fo ensure the effective
implementation of this Agreement, including allocating

&



resources and establishing mechanisms for monitoring and

reporfing on progress.

DiEPUTE RESOLUTION

32 Any disputes arising under or in connection with this
Agreement shall be resolved through consultation and
negoliation in good faith between the Parfies.

34 The Parties may amend this Agreement af any fime by mutual
Agreement, provided that any such amendment is in writing
and is signed by Members of the Committee.

DEUVERABLES AMD TIMEFRAME

a5 The time-frame for the Committee fo conclude the Nationol
Diclogue and Negotiations shall be sixhy [60] days.

FProvided that:

[a)the Committee sholl determine the urgent matters within
thirty [30) days; and

[b) the Committee may at any time agree on Intenm Measures
necessary for the resolution of the Issues that form the focus
of the National Dialogue and Negofiations.

346 If there are outstanding lssues after sixty [460] days, the
Committee may request the Parlies and Parliament to extend

the fime.

PROTECTION OF CONSENSUS

a7 Where the Committee reaches a consensus on an [ssue in
consultaticn with the coaliion structures, the relevant part of

10



the Final Report and Proposak shall be ringfenced from
amendment.

38 The Final Report and Proposals of the Committee shall contain
a List of Agreed Issues and those not agreed upon.

3% The Final Report and Proposals of the Committee shall be
presented to the respeciive Coalition Leaders. In addition, the
Final Report ond Proposals of the Committee shall be
submitted to the Leader of the Majority Parly and the Leader
of the Minority Party of each House of Parliament.

40 Upon presentation of the Fnal Report and Proposals of the
Committee, the Leader of the Majority Party and the Leader of
the Minority Party of each House of Parfioment shall fable them
and ensure thot any proposed reform s infroduced in
Parioment, .

41 Any solutions agreed by consensus that reguire changes in
public policy shal be recommended and effected by the
Stofe as appropriate, In accordance with the Constitulion and

the relevant lows and regulations.

RULES OF PROCEDURE

42 The Committee may make and adopt such Rules of Procedure
s it deems necessary fo regulate its offairs. The Rules of
Procedure may cover any relevant procedural matter,
including the process for volting, the fransmission of documents
to and from the Committee, tfranscription of proceedings, time
of sittings and nature of sittings. The Committee may amend its
rules of procedure.

43 Unléss otherwise provided for by the Committee, the Rules of
Procedure for the Committee shall be as follows—



(a) The quorum of the Committee shall be three (3) members
from each Team.

[B] If there is no quorum within 30 minutes of the agreed fime
for any meeting, the meeting shall be adjourned to o date
and fime determined by the Delegation Leaders.

(c) The Committee shall moke its decisions by discussion and
CONSEnsUs.

[d) If the Commiitee cannot reach a consensus on any lssue,
the dispute resolution mechanism shall apply.

|e] The Committee may generate Lists of Agreed Issues and
those not agreed upon.

(f] The Committee shall conduct its meetings and deliberations
in good order, decorum, etfiguette and civility based on the
directions of the Delegatfion Leaders. The dignily of all
participants in the national diglogue process shall be
respected.

{g) Any Member of the Commitlee may object at any time
during the speech of another Member stating that they
cbject to any lssue or question under discussion.

(h} A Member who objects to the speech of another Member
may, with the leave of the Delegation Leaders, speck on
the objection.

(i The Delegation Leaders shall either give a decision on the
objection forthwith or announce that the decision is
deferred for consideralion, affer which the Member who
was speaking when the objection was raised may confinue
to talk.

12



il Mo Member shall anticipate debate on an lssue or question
for discussion unless the some is demonstrably connected
to an Issue octive discussion when the objection is raised.

[k] The Delegation Leaders shall determing the procedure and
time allocations for debate and presenfation of lssues.

I} The Committee shall determine the procedures dealing
with any emerging or unforesgen Issues.

Im) The Committee shall agree on the design and conlents of
its logo, letterhead and other stafionery.

(n) The Delegation Leaders shall be fhe joint spokespersons of
the Committee,

[o) Al communications by and on behalf of the Committee
shall be under the hand of the Delegaotion Leaders and on
the official letterhead of the Commitiee.

ip)The Co-Ropporteurs in consultation with the Delegation
Leaders shall prepare the agenda and nofices of meetings
with the support of the Secretariat.

ADJOURNMENT OF PROCEEDINGS AND DSSOLUTION OF THE NATIONAL
DIALOGUE COMMITIEE

44 The Committee shall stand dissoclved—

[alupon presentation of the Final Report; or
[b] by mutual consent of the Parties.

45 The Committee may adjourn its proceedings for a period not

exceeding three [3) days to build consensus on any [ssue. If
there are imreconcilable differences on any such Issue at the
end of the adjournment period, the matter shall be referred fo

the Coalition Leaders for directions and resolution.
EE 13



LANGUAGE

44 The languages of the Committee and its subcommittees or
panels shall be Kiswahili, English and Kenya sign language.

MEDIA AND BROADCASTING

47 The media shall cover and broadcast the proceedings of the
Committee as may be approved by the Delegation Leaders,

48 The Committee shall, from fime to time, brief the public ond the
media on its deliberations,

4% The Delegation Leaders shall agree on the information to be
disseminated fo the public regarding the National Diclogue

and Megotiations.
50 The Committes may, where it deems appropriate, conduct its

proceadings in camera,

EECORD KEEFING AND ARCHIVING

51 The Committee shall ensure its records are delivered and
stored ot Pardioment, ot the HNaotional Archives ond ofther

approprate forums and places.

Aportep sy Resownon of the Committee af its meeting held at

14



H.E ¥ Mbarire, MGH
[Deputy Delegation Leader]

Hon. Sen. Aaron Cheruiyot, MGH, MP
[(Member)

Hon. Catherine Wambilionga, MP
(Member)

Hon. Opiyo Wandayi, MGH, MP
[Deputy Delegalion Leader

....................................

Hon. Sen. Ckon'go Mogeni, 3C,
MP

(Member)

Hon. Mnyazi Aming Lourg, MP
{Member)
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STATEMENT OF I5suUEs FOR NEGOTIATION BY THE Nanional DiaLocue COMMITIEE
(1N O PARTICULAR ORDER)

1. Outstanding Constitutional Matters:
[a). Article 43 of the Constitution, the Cost of Living and related issues;

(b). implementation of the "two-thirds gender rule";

(c). governance issues, including prometing nafional unity and
inclusivity in public appointments; and

[d). adequate checks and balances.

oy

2. Electoral Justice and Related Matlers:
la). restructuring and reconstifution of the Independent Electoral and

Boundaries Commission ["the IEBC");
(b). boundaries delmitation; and
(c]. audit of the 2022 presidential election.

3. Entrenching Funds info the Consfitution:
(a). the National Government Constituencies Development Fund;

[B). the National Government Affirmative Action Fund; and

ic). the Senate Oversight Fund.
4. Establishment and Entrenchment of State Offices:
{a). the office of the Leader of the Officiol Opposition; and

(b). the office of the Prime Cabinet Secretary.

5. Fidelity to Political Parlies/Coalifions and the low on multiporty democracy:

Preventing interference with political parties/coalitions.



H.E. Hon, Cecily Mbarire, MGH
[Deputy Delegation Leader)

Hon. S5en. Aaron Cheruivol, MGH, MP
{Member)

'- Hassan Dmc:r Hassan

{Member)

Hon. Catherine Wambilionga, MP

Member)

!5;“;_::; ....... A i
Hon. Sen. Okon'go Mogeni, 3C, MP
(Member)

Hon. Mnyazi Amina Lourg, MP
(Member)



ANNEX 6:
ADVERTISEMENTS ON
PUBLIC
PARTICIPATION






Parliament Bulldings, P.0, BOX 41842-00100 Mairabi,
m;[m]mmm“mummmmﬂw mant.po.ke

TD THE HATIDHAL EIIALDGUE EDMMITTEE DH ISSUES DF EDHEEHH
TD THE PEO PLE DF KE H‘m ;

A ESTABLISHMENT AND MANDATE OF THE NATIONAL

DIALOGUE COMMITTEE

On Wednesday, 16™ August, 2023 and Tuesday, 28% August,
2023, the National Assambly and the Sanate, respectively,
established the National Dislogue Committee, The mandate
of the Committes is to facilitate dialogee and consensus
building and recommend appropriate constitutional, legal
and policy refarms on issues of concern to the people of
Kenya, as framed by the National Dialogue Committes, inline
with the Constitution and the laws of the Republic of Kenya
and respecting the functional and institutional integrity of
state organs,

ISSUES OF CONCERN TO THE PEOPLE OF KENYA AS
FRAMED BY THE NATIONAL DIALOGUE COMMITTEE

The Mational Dialogue Committee has framed the following
five (2] issues of concern to the people of Kenya:

ISSUE 1-0utstanding Constitutional Matters:

(a] Article 43 of the Constitution, the Cost of Living and
related issues;

(6] implementation of the “two=thirds gender rule™;

[} governance issues, including promoting national unity
and inchusivity in public appoinkments; and

[d] adeguate checks and balances,

IS5UE 2- Electoral Justice and Related Matters:

(a) restructuring and reconstitution of the Independent
Electoral and Boundaries Commission [“the IEBCT);

[b] boundaries dalimitation; and
[£] audit of the 2022 presidential election.

ISSUE 3-Entrenching Funds into the Constitution:

[a] the National Government Constituencies Development
Fund;

[b) the National Government Affirmative Action Fund; and

(] the Senate Oversight Fund.

HOM. KIMAMNI ICHUNG ™ WAH, MGH, MP_
DELEGATION LEADER

ISSUE 4- Establizhment and Entrenchment of State
Dfiices:

[a) the office of the Leader of the Official Oppesition: and
(k) the office of the Prime Cabinet Secretary.

ISSUE 5- Fidelity to Political Partiss/Coalitions and the

lave on democracy: Preventing Interfarence
with pelitical parties/caalitions.

. SUBMISSION OF MEMORANDA BEY THE PUBLIC

Article 10 of the Constitution espouses the national values
and principles of governance, which include participation
of the people, Pursuant to Article 10 of the Constitution,
the Committee Is reguired to engage with and consider
submissions from stakeholders, collate views from the
public and engape experts, professionals and ather technical
rESOUlce pErsons e85 mecassany,

In accordance with is mandate, the Committes now
invites members of the public and stakeholders to make
representations an any or all of the five [5) issuss as
framed by the National Dialogue Committes.

The representations may be made in the following manner—

[ Written memoranda addressed to the Clerk of
the Mational Assembly or the Clerk of the
Senate, P.0. Box 41842-D0100; Nairohl [clearly
marked ®*Memorandum to the Mational Dialogue
Committee™); hand-delivered to the Secretariat,
Hational Dialogue Committes, CPA Room, Ground
Fli:lﬂl'. Parll.lmu'l'tliuﬂdi'lgi.nlmalhd ko:

0 e A oL ST A T0E Jarliament.go
mhammmdmwhﬁuﬂ*wm
2t 5.00 p.m.

[ Submission of oral representations at the Public
Hearings to be held at a date to be communicated
by the National Dialogue Committes,

H.E DR. STEPHEN KALONZD MUSYOKA, EGH, 5C
DELEGATION LEADER
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LIST OF STAKEHOLDERS THAT SUBMITTED WRITTEN MEMORANDA

HAMD DELIVERY AT PARLIAMENT BUILDINGS
The following submitted memorando by hand-delivery at Parlioment
Buildings- 31
INDIVIDUALS
1. Dominic Khobocha Lepartingat

Hon. Careli Omondi

Hon. Musili Mawathe

James Muriithi Ndwiga

Ofieno Okanja

Peter Ouko Moreka

S5en. Ledama Clekina
8. Shadrack Agaki

GROUPS/INSTITUTIONS

2. Amnesty Infernational

~ ;oA WN

10. Association of Members of County Assemblies

11.Community Advocacy and Awareness Trust [CRAWN Trusi)

12. Consfitution and Reform Education Consorfium

13.CPF Financial Senvices

14. Foolball Kenya Federation

15. Former Commissionars of IEBC (). Cherera, J. Nyangaya. F. Wanderi
and 1. Masit)

16.Hon. Marwa Kitayama Maisori, MP, Kuria East Conslituency and 26
other Members of Parfiament

17.Independent Electoral and Boundaries Commission

18. Inter-Religious Council of Kenya

19.Kenya Women Parliomentary Association [KEWOPA)

20. Mau Mau War Veterans Association



21. Mkenya Daima
Z2.Mi. Elgon Ogiek Ndorobo Council of Elders through Chepkitale
Indigenous People's Development Project

23. Naficnal Gender and Equality Commission

24, Political Parties Liaison Committee

25.5abaot Community

26. Slums Qutreach Programme

27 Stakeholders from Lambwe Valley Settlement S5cheme

28.Trans Nzoia Sabaol Professional Association

29 Turkana Professionals Association

30.Wajir South Leaders Caucus

31.Women with Disabilifies
HAND DEVIVERYAT BOMAS
The following submitted memoranda by hand-delivery at BOMAS-48
INDIVIDUALS

1. Abel Rolich Lokwele

Sen. Enoch Kiio Wambua

Ambassador Jack B. Tumwa
John Kebaso Onchwari
Bruce Namachanja

Hon, D.W.A Mulumbwa
Titus Mwandikwa

Hon. Peler Kaluma

S B L ol

Joshua Omolo

10.5en. Cherargei Kiprotich

11.Komrade Bush

12.Edwin Oiko

13.Ferdinand Waititu

14, Joshua Juma

15.Bishop Raymond Mutama

16.Hon. Boniface G. Gatobu on behalf of Shining Hope Community
17.Reverend Teresia Njok

18. Hon. Antony Tom Oluoch, MP.



19.Hon. Alice W. Ng'onga, MP. on behalf of The Miima Fariomeniary
Caucus.
UPS/INSTIT N
20.Electoral Law and Govermance Institute for Afica [ELGIA
21. Justice and Freedom Party
22. Operation Linda Jamil
23.Mi. Kenya Youth Impact Group
24 . Inter-Party Youlh Forum
25. United Karanja Fort Traders
26.Labwe Valley Setflement 5cheme
27 . Azimio Coalition
28. Ethnic Minorilies and Marginalized Communifies
29.Healih Sector Unions Sociefies and Associations
30.Trans Nzoia County Community Council of Elders
31, Kenya Vision 2030
32 Mbeere County Pioneers
33. Inter-Religious Council of Kenya
34, Parklands Acfion Metwork
35, Jubilee Party
36. Torobeek Community
37.lchamus Community
38. MARC Kenya Disability League
39. Ufungamano Joint Forum of Religious Organizations
40. Cheragany Council of Elders
41.Nubian Consfitutional Review Forum
42. Comer Trbe of Mandera County
43.The Ogiek People of South, West Mau, Nakuru County
44, Thika County Stakeholder Forum
45 Naficnal IDPs Network
44.The Sobaot Community
47.The Kenya Conference of Catholic Bishops
48.The ANC Party



SUBMISSIONS VIA EMAIL

The following submitted memoranda via email-181

INDIVIDUALS
1. Abner Agufu

Allan Akivanga

Allan Cdhiombo Muthiga
Alloys Nyakwara

Amb. Jack B. Tumwa
Ambrose Oroda

Antony Kirori

Bernard Adongo

e o T

Bertha Odawa

10. Boaz Waruku

11.Boniface Mumo Mue

12, Boniface Mutungi

13. Boniface Mwai Gachunga
14. Camlus Qloo

15.Charles Arap Kese

14, Charles Mwangi

17.Christing Munene

18, Col, (Rtd) Cherotwei Simotwo
19. Collins Miruka

20. Collins Owiti

21. Constant Sabwami

22, Cyprian Nyamwamu

23. Daniel Dean Kathurima

24. David Biwott

25. David Muthui Muthui

26, Dickson Karani Mwaniki
27.Dr. Edward Kabuthi

28. Edwinenné02gmail.com (Mo name indicated)
2%.Elder Dr. Kabugi Abraham Ronnie
30. Elly Owiny Kotieno



31.Emmanuel Magoba

32. Evans Mogendi Canoti
33. Evans Njenga Njogu

34, Festus Kazungu Masha
35.George Omari

36. Gerishom Majanja
37.Godfrey Omurabi-ACPN
38.Hannah Kiarie

39.Henry K. Memusi

40. Herman Manyara
41.Hezron Mulugi Kinyua

42. Hon. Kennedy Musyoka Kalonzo
43, Isabel Nyambura Mwangi
44, lsciah Kithaka Karimi

45. A Akali

46. Jacobsarmante2yohoo.com- No name indicated
47. James Muriithi Ndwiga
48. James Mwangi Mjiir

4% James Ogachi Bange

50. Jesse Abisheck

51. Joash Gisore

52. John Kabatha

53. John Kariuki

54, John Kariuki MD

55. John Maina (FCPA-KCAU|
54. John Mweha Kariuki

57. John Otieno Adino

58, John Ouma

59. Joram Godhard Ondere
&0. Joseck Ogeta

61. Juma Hemedi

42, Kelvin Ambrose Opiy

&3. Kelvin Kosgei



&4. Kevin Kiarie

65.Lenah Muthoni Mwendwa
&6.Llucas Gisin

&7 . Maalik Athman Shekue
48. Macmillan Nyange
4%.Maina Munuhe

70. Mark Wairuri Kiarie

/. Martin Ochieng Devya
72.Maurice Anyanga

73. Mbute Mbiyu
74.Mercy Chacha

75. Michael M. Waititu

76, Michael Nganju Nyore
77.Moses Mugambi Mugendi
78. Motonu Nyaega

/9. Mutembel Ntongai

80. Muthoni Kihara
B1.Mwaniki Githaiga
&82.Ngure Joy Nyambura
B3.Njcroge Waweru
B84.Murdin Hassan
85.Otieno Okaonja
Bé.Patrick Gichohi
87.Patrick Wangal Muiga
88. Patrick Wangal Muiga
89.Paul Chanzu

20.Peter K. Kinyunye
21.Peter Kibet
92.Petronilla Were
93.Prof. Tom QOjienda
94.Rachel Njoki Muema
95.Raphael Ondeko Ndengu
96.Robert Khoemba



97.5am Ndungu Mburu
928.Samuel Kariuki Kiragu

9%.Samuel Mungai

100.
101.
102,
103.
104,
105.
106.
107.
108.
10%9.
110.
111,
112.
113.
114,
115.
116.
117.
118.
11%.
120,

121

Sarah Kamau

Sen. Fatuma Dullo

Sen. Ledoma Ole Kina

Silas Aluku

Silvanus Ndemo Nyamora
Simon Karanja Mote

Somoe Sheile

Stephen Cheregony

Steve Misango

Titus Kaloki

Victor Kipyegon

Victor Mwangi

Vincent Museywa
Waiganjo Sammie Mwaniki
Wandabwa Ngaira

Yahya Mohamed
laddock|MNo second Name|
CEO Laxcom Media

kelly Matayian
Academically and Financially Challenged People in Kenya [AFCPK]
Africa Women Leaders Network

. Amnesly International Kenya Section
122.
123.
124,
125.
1264.
127.
128.
129.

Association of Members of County Assemblies
Associafion of Small-5cale Traders

Centre for Accountability Reform and Democracy
Centre for Mulliparty Democracy Kenya
Constitution and Reform Education Consortium
County Assemblies Forum

Dargja CIF

David Calleb Ofienc



130.
131.
132,
133
134,
135.
134.
137.
138,
139.
140,
141.
142,
143,
144,
145,
146,
147,
148,
149,
150.
151.
152,
153
154,
155.
156,
157.
158.
159,
150,
141.
162,

Democracy Trust Fund

Dr. Sylvester Odhiambo Obong'o

Larger East Pokot-Tiaty Constituency

East Pokot Professional Forum

Echo Network Afnca

Eintreten Association, Alkeblun Group & Perseguir Group
Eleclions Observalion Group

Govemance Re-imagined

Hon, Wanja Maina-PWDs

Hustler Nation Youth Charter

Institute for Democratic Govermnance

Inter Religious Council of Kenya

Joseph Kibel, Boniface Momanyi & Grace Warii

Jua-Kali Sector

Jubilee Party

Kenya Bora Tuitakayo

Kenya Devolution Civil Society Organizations Working Group
Kenya Diaspora

Kenya National Interface Team

Kenya Women Parliamentarions [KEWOPA)

Mercy Jelimo

Mkenya Daima Steering Committee

Mwonge Residents Association

Mt. Kenya Colleges and Universifies Students Association (M-CUSA)
MNational Liberal Party

Mational Muslim Leaders Forum [NAMLEF)

Nakury Women

MNakuru Youth

MNakuru Leaders

Makuru Citizens Accountability and Developmeni Association
Nguzo Alrica

Pamoja 3elf Help Group, Makueni

Pastoralist Community Professional Association



1463. Peace and Development Network

164, Peter Wanyama- Manyonge, Wanyama & Associates
145, Prisca Adomeyan and 7 others

164, Pwani Professionals

167. Royal Luo Republic

148. Robotics Society of Kenya

149. Rusinga Island Council of Elders

170. Sabaot Community Forum

171. Slums Quireach Programme

172. Taireni Associafion and Mijkenda

173. Tana River Council of Elders and Professionals
174. The Elders, Bureti, Konoin and Jotik

175, The Service Parly

176. Trans Nzoia Sabaot Professionals Association
177. Turkana Professionals Association

178. Voters and Residents of Meru Counfy

17%. We Care Community based Organization
180. Associafion of Small-Scale Traders

181. Kenya Meteorological Depariment
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T OF STAKEHOLD AT MADE PRESENTATION

The Independent Electoral and Boundaries Commission Secretariat
County Assemblies Forum [CAF)
Central Orgonization of Trade Unions [COTU-K}

Kenya Women Parliamentarians (KEWOPA)

Multi-Sectoral Working Group on the 2/3 Gender Principle
Nafional Gender and Equality Commission (NGEC])

Political Parties Liaison Commitiee [PPLC)
Trans Mzoia Sabaot Professionals Association

W0 s ek e e T P

National Council for Persons with Disabilifies

10. National Youth Council

11.Inter-Religious Council of Kenya

12.Law Society of Kenya

13. Bection Observation Group (ELOG)

14. Insfitute of Certified Public Accountants Kenya (ICPAK)
15.Centre for Multiparty Democracy

14.KEPSA-Mkenya Daima

17.Kenya National Chamber of Commerce (KNCCI)

18. Media Council of Kenya

19. Waijir South Leaders Forum

20.Independent Palicing Oversight Authority (IPOA)

21. Maendeleo ya Wananwake

22. Nafional Cohesion and Integration Commission [NCIC)
23.Dr. Mutubwa

24.Turkana Professionals Association

25. Judicial Service Commission [J5C)

26. Intemational Commission of Jurists (1CJ)



27. GEMA Watho Association
28. Office of the Registror of Political Parties
22 Amneasty Intemational
30.Former Attorney General - Prof. Githu Muigai
31.Former IEBC Commissioners
- Juliana Cherera
- Francis Wanderi
- Irene Masit
- Justus Nyagaya
32.1EBC Selection Panel
33. Homabay Interface Community Health Desk
34. Former Attorney General - Hon. Amos Wako
35. Kenya Institute for Public Policy Research Analysis (KIPPRA)
34.5en. Enoch Wambua
37.5%en. Tom Qjienda
38. Public Service Commission
39.Trans Nzoia County Communifies' Council
40. Information Communication Technology Association of Kenya (ICTAK)
41.Council of Govemors
42. lichamus Community
43. Nafional Padiamentary Caucus for additional Counfies (27 MPs)
44. Mafional Council of Churches Kenya (NCCE)
45 Kenya Conference of Catholic Bishops
44.Electoral Law Govemance Institute for Africa
47.Elhics and Anti-Comuption Commission [EACC)
48 Former immediate Auditor General - Edward Ouko
49, Kenya Kwanza Alliance
50. Federation of Kenya Employers
51.Hon. Waititu Ferdinand
52.Kenya National Human Rights Commission

53. Azimio la Umoja One Kenya Coalition



54.Coast Pariomentary Group

55.Mt. Kenya Jurists

56.Civil Society Reference Group

57.CPF Financial Services

58, 5hining Hope for Communities (SHOFCO)
59.Kiambwu Leaders Forum

&0. Mubian Community
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LIST OF STAKEHOLDERS INVITED FOR FURTHER CONSULTATIONS
1. The Pariomentary Service Commission
2. The Multisectoral Working Group on the Redlization of the Two Thirds
Gender Principle
Cenfre for Multiparty Democracy
The Office of the Controlier of Budget
The Institute of Economic Affairs
Pardiamentary Budget Office
Society for Internafional Development

The Natienal Treasury and Economic Planning
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The Ministry of Energy and Petroleum

10.The Ministry of Lands, Public Works, Housing and Urban Development
11.International Budget Partnership

12.Hon. Billow Kemrow — Former Senator, Mandera County

13.The Parliomentary Caucus on the Natfional Government Conslitutencies

Development Fund.
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{ZA) Where for any reason the review of the
names and boundaries of constituencies is not
completed within the time stipulated under
clause (2) or there are justifiable reasons for the
extension of the period for review, Parliament
may extend the penod provided for under
clause (2) by a resolution passed by —

{a) the National Assembly, with the support
of a majonty of all the Members of the
Assembly; and

(b) the Senate, with the support of a
majority of all the county delegations.

5. Article 91 of the Constitution is amended —
(a) in clause (1) —

(i) by inserting the following new paragraphs

immediately after paragraph (d) —

(da} promote discipline within the party,;

(db) conduct its affairs in a manner that
promotes democracy and peaceful
politics;

(dc) adhere to the values and principles of
the Constitution in the nomination of
persons to appointive or elective
positions including Article 27, Article
54, Article 55, Article 56, Article 57 and
Article 100 of the Constitution;

(i) by inserting the words “and as such other
code of conduct as may be prescribed by the
Independent Electoral and Boundaries
Commission™ immediately after the words
Ehp;ﬂmcal parties” appearing in paragraph

(b) by inserting the following new clauses
immediately after clause (2) —

(3) A member of a political party shall—

{a) subscribe to the constitution, rules
and regulations of the political
party; and

Amendment of
Article 71 of the
Foatitid
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THE CONSTITUTION OF KENYA (AMENDMENT) BILL, 2023

A Bill for

AN ACT of Parliament to amend the Constitution by parliamentary
initiative.

ENACTED by the Parliament of Kenya, as follows—

Short title end
COmmencement.

Amendment of
Article 75 of the
Constitation.

Article B8 of the

Amendment  of
Article 89 of the

1. This Act may be cited as the Constitution of
Kenya (Amendment) Act, 2023, and shall come into
operation or be deemed to have come into operation as
follows—

(a) sections 7, 8, 13, 14, 23 and 24 of this Act

" immediately after the general elections held
following the enactment of this Act; and

(b) all other sections, upon publication in the
Gazette.

2, Article 75 of the Constitution is amended by
inserting the following new clauses immediately after
clause (3) —

{4) A State Officer or public officer as provided for
under Article 80{c), shall promptly obey and act in
accordance with a court order.

(5)A courl may impose appropriale sanctions
against any state or public officer who fails to
eomply with a court order.

3. Article 88(4) of the Constitution is amended by
deleting paragraph (e).

4. Aricle 89 of the Constitution 18 amended by
inserting the following new clause immediately after
clause (2) —
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decision of the political party or the courts,
as the case may be.

(11) A party shall not deregister a member of a
political party unless the procedures for
deregistration adheres to—

(a) the freedom of expression set out in
Article 33;

(b) the freedom of association set out in
Article 36;

(c) the political rights set out in Article 38;

(d) the right of fair administrative action set
out in Article 47; and

(&) the right to fair hearing set out in Article
50,

fm‘;:;z " 6. The Constitution is amended by inserting the
in the following new Article immediately after Article 92—
Constitution.

Part 4—0Office of the Leader of the Opposition
92A. Leader of the Opposition

(1) There is established the office of the Leader of the
Opposition.

(2) The Leader of the Opposition shall be the person who
L § T—

{(a) the leader of the party or coalition of parties
which gam:red the second greatest number of
votes in the immediately preceding presidential
election; or
(b) the person designated to hold that office in
accordance with a resolution of a party or
coalition agreement.

(3) There shall be two Deputy Leaders of the Opposition
who shall deputize the Leader of Opposition.
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(b) be bound by the policies, ideology,
philosophy and manifesto of the
party.

(4) A citizen shall not be a member of more
than one political party at any given time.

(5) Subject to clause (11), a member once
deregistered from a political party shall
cease holding any appointive or elective
position held by virtue of such membership
including a position held as a Member of
Parliament, a county governor or a member
of a county assembly.

(6) For purposes of clanse (5), the reasons
for deregistration or resignation of a
member from a political party shall be
exclusively determined in accordance with
the constitution or regulations of a political
party, by the internal dispute resolution
mechanism of the party.

{7} An appeal against the decision of the
internal dispute resolution mechanism of
the party under clause (6) may be made to
the relevant statutory body responsible for
determining such disputes.

(8) An appeal against the decision of the
relevant statutory body under clause (7)
shall be made to the High Court.

(9) All disputes relating to deregistration or
resignation of a member of a political party
shall be heard and determined within a
period not exceeding ninety days from the
date of filing the appeal.

(10) Subject to exhaustion of appeal
mechanisms, the body responsible for
regulation of political parties, Speakers of
both Houses of Parliament and speakers of
county assemblies shall give effect to the
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Insertion of new
Artacle 108A in
the
Constibabion,

Amendment  of
Article- 130 of
ihe Comstitution.

Amendment  of
Arhicle 131 of
the Constibalion,

Amendment of
Article 132 of
ihe Comstitation.

Arnendment of
Article 135 of 1he
Caonststulion

Armmendrmeni of
Article 137 of the
Constisation.

(b) by deleting clause (3).

10. The Constitution is amended by inserting the
following new Article immediately after Article 108 —

Recognition of international legislative bodies

108A. Parliament shall enact legislation to provide for
the recognition and status of representatives in
international legislative bodies of which Kenya is a
member.

11. Article 130(1) of the Constitution is amended by
inserting the words “the Prime Minister” immediately after
the words “Deputy President™,

12. Article 131(1) of the Constitution is amended in
paragraph (b) by inserting the words “the Prime Minister”
immediately after the words “the Deputy President™,

13. Article 132 of the Constitution is amended—

(a) in clause (1) by inserting the words “House
of" immediately after the words “newly
elected” appearing in paragraph (a); and

(b) in clause (2) by inserting the words “Prime
Minister and” immediately before the
words “Cabinet Secretaries™ appearing in
paragraph (a).

14. Article 136(2) of the Constitution is amended in
paragraph (a) by deleting the word *“Parliament™ and
substituting therefor the words “the National Assembly™.

15. Article 137(3) of the Constitution is amended by
inserting the following new paragraphs immediately after
paragraph (b) —

(ba) the Prime Minister;
(bb) the Leader of the Opposition;
(be) a Deputy Leader of the Opposition;
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(4) The remuneration and benefits payable to the Leader of
the Opposition and Deputy Leaders of the Opposition shall
be a charge on the Consclidated Fund.

(5) Parliament shall enact legislation to give further
effect to this Article.

Amendmeet 7. Article 101 of the Constitution is amended by
GEAmEe  deleting clause (1) and substituting therefor the following
Constitation.  New clause—

(1) A general election of members of Parliament
shall be held on the second Tuesday in August
in—

(a) every fifth year in the case of the
National Assembly; and

(b} every seventh year in the case of the
Senate.

e 8. Article 102 of the Constitution is amended by
Censtitution. deleting clause (1) and substituting therefor the following

new clause—

(1) The term of a House of Parliament expires—
{(a) on the date of the next general election in
every fifth year, in the case of the
National Assembly; and
{b) on the seventh year from the date of the
last election, in the case of the Senate.
mmﬂ;’ 9, Article 103 of the Constitution is amended —

(a) in clause (1)(e) by deleting paragraph (i) and
substituting therefor the following new
paragraph—

(i) as a member of a political party, the member
resigns or is deregistered from the party in
accordance with this Constitution.

5
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Amendment of
Article 152 of

Amendment of
Article 162 of
the Constineion.

Amendment of
Article 165 of
the Constitution.

Amendment of
Aricle 169 of
1he Constitution.

Amneadment of
Agticle 177 af the
Censtiration,

Amendment of
Agticle 180 of the
Consi¥tution.

Ameadmest  of
Anszle 161 of the
Constesion.

19. Article 152 of the Constitution is amended—

(a) inclause (1) by inserting the following new
paragraph immediately after paragraph (b)

(ba) the Prime Minister;

(b) in clause (2) by inserting the words “the
Prime Minister and” immediately after the
words “National Assembly appoint™.

20. Article 162 of the Constitution is amended—

(a) in clause (1) by deleting the words “the High
Court and the courts referred to in clause (2) and
substituting therefor the words™ and the High
Court™:

(b) by deleting clause (2); and

(c) by deleting clause (3).

21. Article 165(5) of the Constitution is amended by
deleting paragraph (b).

22, Article 169(1) of the Constitution is amended in
paragraph (d) by deleting the words “other than the courts
established as required by Article 162(2)".

23. Article 177(1) of the Constitution is amended in
paragraph (a) by deleting the word “Parliament” and
substituting therefor the words “the National Assembly™,

24, Article 180(1) of the Constitution is amended by
deleting the word “Parliament™ and substituting therefor
the words “the National Assembly™.

25, Article 181(1) of the Constitution is amended by
inserting the following new paragraph immediately after
paragraph (d) —
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R 16, Article 138(10) of the Constitution is amended by
Coestitutice. inserting the words “as wverified by the Independent
Electoral and Boundanes Commission under clause (3)(¢)"
immediately after the words “declare the result of the

election” appearing in paragraph (a).

A 17. Article 140(2) of the Constitution is amended by
the Constitution,  deleting the word “fourteen™ and substituting therefor the
word “twenty-one”.
et o2 18. The Constitution is amended by inserting the
1514 in the following new Article immediately after Article 151—
Censtbtstion.
Office of the Prime Minister
151A. (1) There is established the office of the Prime
Minister.

{2} The Prime Minister shall be nominated and, with the
approval of the National Assembly, appointed by the
President.

(3) The Prime Minister shall not be a Member of
Parliament.
{(4) The Prime Minister shall —

{a) assist the President and the Deputy President in the
epordination, supervision and implementation of
the national government policies, programmes and
projects across all government ministries and state
departments;

(b) coordinate the national government's legislative
agenda across all minisiries and state departments;
and

(c¢) perform any other function as may be directed by
the President,

(5) The provisions of Article 152(4), (3), (6), (7), (8), (9)
and (10) and Article 153(2), (3) and (4) shall apply with
the necessary modifications to the Prime Minister.
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The Senate Oversight Fund

204B. (1) There is established the Senate Oversight Fund
which shall be a national government fund consisting of
monics appropriated from the national government's share
of revenue as divided by the annual Division of Revenue
Act enacted pursuant to Article 218 of the Constitution.

(2) All monies allocated under this Article shall be
considered as funds allocated to the Senate pursuant to
Article 206(2)c) of the Constitution and is to be
administered in accordance with the provisions of an Act
of Parliament.

(3) Parliament shall enact legislation to make further
provisions for the operation of this Article.

The Mational Government Affirmative Action Fund.

204C. (1) There is established the National Government
Affirmative Action Fund whose object and purpose shall
be to complement the National Government programmes
on affirmative action.

{2) The Fund shall be a national government fund
consisting of monies appropriated from the national
government’s share of revenue as divided by the annual
Division of Revenue Act enacted pursuant to Article 218
of the Constitution.

(3) Parliament shall enact legislation to make further
provisions for the operation of this Article.

mf;ﬁ“jf 29. Article 240(2) of the Constitution is amended by
the Constinution,  inserting the following new paragraph immediately after
paragraph (b) —
{(ba) the Prime Minister;
m:’;"“ﬁhnﬁr 30, Article 260 of the Constitution is amended in the

the Constitution.  definition of a “State office” by inserting the following new
paragraph immediately after paragraph (b) —
(ba) the Prime Minister;

10
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Article 194 af the
Caomstisation.

Amendmment of
Asiicls 203 of the
—

Inpertion of new
Artiches 2044,
204B and 2040
in the
Constitution.

(e) having been elected as a governor as a member of a
political party, the governor resigns or is deregistered
from that political party,;

26. Article 194 of the Constitution is amended —

(a) in clause (1}e) by deleting paragraph (i) and
substituting therefor the following new
paragraph—

(i) as a member of a political party, the
member resigns or is deregistered from the
party in accordance with this Constitution.

(b) by deleting clause (2).

27. Article 203(2) of the Constitution is amended by
deleting the words “fifteen per cent™ and substituting
therefor the words “twenty per cent”.

28, The Constitution is amended by inserting the
following new Articles immediately after Article 204—

The National Government Constituencies Development
Fund.

204A. (1) There is established the National Government
Constituencies Development Fund which shall be a
national government fund consisting of monies
appropriated from the national government’s share of
revenue as divided by the annual Division of Revenue Act
enacted pursuant to Article 218 of the Constitution.

(2) All monies allocated under this Article shall be
considered as funds allocated to constituencies pursuant to
Article 206(2)(c) of the Constitution and is to be
administered in accordance with the provisions of an Act
of Parliament.

(3) Parliament shall epact legislation to make further
provisions for the operation of this Article.
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MEMORANDUM 'DF-GBJEC'I‘S AND REASONS

Statement of objects and reasons

The principal object of this Bill is to amend the Constitution by
parliamentary initiative in seeking to resolve issues of concern to the
people of Kenya, promote national unity and inclusivity, enhance
representative  democracy, transparency, accountability and good
governance and establish adequate checks and balances. The Bill seeks to
give effect to the recommendations and views of the public that were
submitted during the national dialogue discourse on the Issues of Electoral
Justice and Related Matters; Outstanding Constitutional Matters; Fidelity
to Political Parties/Coalitions and the law on multiparty democracy;
Entrenchment of the National Government Constituencies Development
Fund, the Senate Oversight Fund and the National Government
Affirmative Action Fund and Establishment and Entrenchment of State
Offices.

Clause 1 of the Bill sets out the short title of the Bill and provides for its
commencement date.

Clause 2 of the Bill seeks to amend Article 75 of the Constitution to ensure
compliance with court orders by state and public officers.

Clause 3 of the Bill proposes to amend Article 88 of the Constitution to
review the framework for election dispute resolution. The Bill secks to
remove the role of settlement of electoral disputes, (including disputes
relating to or arising from nominations) from the Independent Electoral
and Boundaries Commission and confer the mandate to the Political Parties
Disputes Tribunal established under the Political Parties Act, 2011.

Clause 4 of the Bill secks to amend Article 89 of the Constitution to
provide that where for any reason the review of the names and boundaries
of constituencies by the Independent Electoral and Boundaries
Commission is not completed within the time stipulated under Article
89(2) or where there are justifiable reasons for the extension of the period
for review, Parliament may extend the period provided for under Article
89(2) of the Constitution by a resolution passed by the National Assembly,
with the support of a majority of all the Members of the Assembly; and
the Senate, with the support of 2 majority of all the county delegations.

As it is presently, the deadline for the review of the boundaries of

constituencies 18 March, 2024, Cognizant of the fact that the Independent

Electoral and Boundaries Commission is yet to be reconstituted, it is

paramount to amend Article 8%(2) of the Constitution and provide for for
12
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Conssguential

legislation.

Transition
provizion.

31. (1) Parliament shall enact any legislation required
to be enacted under this Act within a period of six months
of the coming into force of this Act.

(2) Parliament shall prepare the relevant Bills for tabling as
s00n as is reasonably practicable to enable enactment of
the legislation within the prescribed time under sub-section
(1).

32.A person who immediately before the
commencement of this Act was serving as a judge in a
court established under Article 162(2) of the Constitution
{(now repealed) shall continue serving as a judge of the
High Court established under Article 165 of the
Constitution without loss of any benefits or status.

11
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which is mandated to perform the key functions of coordination,
supervision and implementation of national govermnment policies,
programmes and projects across all government ministries and state
departments. Further, clause 13 of the Bill proposes to amend Article 132
of the Constitution to align with the proposed amendments to Articles 101
and 102 of the Constitution.

Clause 14 of the Bill secks to amend Article 136(2) of the Constitution to
to align with the proposed amendments to Articles 101 and 102 of the
Constitution which provide that the term of the Senate shall expire on the
seventh year from the date of the last election.

Clause 15 of the Bill proposes to amend Article 137(3) of the Constitution
to provide that the disqualifications under Article 137(2) of the
Constitution shall not apply to the Prime Minister, Leader of the
Opposition and the Deputy Leaders of Opposition.

Clause 16 of the Bill proposes to amend Article 138(10) of the
Constitution to provide clarity that the chairperson of the Independent
Electoral and Boundaries Commission shall declare the result of the
presidential election as verified by the Independent Electoral and
Boundaries Commission in accordance with Article 138(3)(c) of the
Constitution.

Clause 17 of the Bill proposes to amend Article 140(2) of the Constitution
to increase the timelines within which the Supreme Court shall hear and
determine the validity of presidential election from fourteen to twenty-one

days.

Clauses 18 and 19 of the Bill proposes to insert a new Article 151A and
amend Article 152 of the Constitution to instituticnalize the office of the
Prime Minister which is mandated to perform the key functions of
coordination, supervision and implementation of the national government
policies, programmes and projects across all government ministries and
state departments.

Clause 20 of the Bill seeks to amend Article 162 of the Constitution to

make the Environment and Land Court and the Employment and Labour
Relations Court (ELRC) part of the High Court. This is intended to broaden
the expenience of judges within the High Court. Presently, a judge serving

14
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the extension of the period for review of boundaries of constituencies by
the Commission once reconstituted.

Clause 5 of the Bill seeks to amend Article 91 of the Constitution fo
include in the basic requirements of political parties that every political
party shall promote discipline within the party; conduct its affairs in a
manner that promotes democracy and peaceful politics; and adhere to the
values and principles of the Constitution in the nomination of persons to
appointive or elective positions including Article 27, Article 54, Article 55,
Article 56, Article 57 and Article 100 of the Constitution. Further, the Bill
seeks to amend Article 91 of the Constitution to promote multipartyism
and fidelity to Political Parties by entrenching procedures for
deregistration of members of political parties.

Clause 6 of the Bill proposes to insert a new Article 92A in the
Constitution to provide for the establishment of the office of the Leader of
the Opposition. The Leader of Opposition shall be deputized by two
Deputy Leaders of Opposition. The clause further provides that Parliament
shall enact legislation to give further effect to the new Article 92A of the
Constitution. The Clause secks to enhance national unity, inclusivity and
good governance by ensuring that the views and interests of the opposition
are repres

Clauses 7 and 8 of the Bill seeks to amend Articles 101 and 102 of the
Constitution to provide that the term of the Senate shall expire on the
seventh year from the date of the last election.

Clause 9 of the Bill secks to amend Article 103 of the Constitution to
provide that where a member of a political party, who was elected to
Parliament resigns or is deregistered from the party in accordance with the
Constitution, the office of the member shall become vacant. This 1s
intended to promote party discipline and fidelity to political parties by
removing the apparently unenforceable deeming provisions provided for
in Article 103 of the Constitution.

Clause 10 of the Bill proposes to amend the Constitution to insert new
Article 108A to provide for recognition of representatives in international
legislative bodies of which Kenya is a member.

Clauses 11,12 and 13 of the Bill proposes fo amend Articles 130, 131 and
132 of the Constitution to institutionalize the office of the Prime Minister

13
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Clause 28 of the Bill proposes to insert new Articles 204A, 204B and
204C in the Constitution to enirench the following Funds as Funds
established in the Constitution—

(a) the National Government Constituencies Development Fund;
(b) the Mational Government Affirmative Action Fund: and
{c) the Senate Oversight Fund.

The entrenchment of the Funds in the Constitution seeks to ensure funding
and implementation of national government projects in all parts of the
Republic. The Senate Oversight Fund shall enhance the oversight role of
the Senate as enshrined under Article 96 of the Constitution.

Clauses 29 of the Bill proposes to amend Article 240 of the Constitution
to provide that the Pnme Minister shall be a member of the National
Secunty Council in light of the functions conferred to the office.

Clause 30 of the Bill proposes to amend Article 260 of the Constitution
to provide that the office of the Prime Minister shall be a state office for
purposes of Article 260 of the Constitution and for which the requirements
under Chapter Six of the Constitution on leadership and integrity shall
apply.

Clause 31 of the Bill provides for enactment by Parliament of any
legislation required to be enacted under the Act within a period of six
months.

Clause 32 of the Bill is the transition provision. The clause provides for a
transition provision to the amendment to Article 162(2) of the Constitution
in order to provide that a person who immediately before the
commencement of the Act was serving as a judge in a court established
under Article 162(2) of the Constitution (now repealed) shall continue
serving as a judge of the High Court established under Article 165 of the
Constitution without loss of any benefits or status.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit any
. fundamental nights and freedoms.

16
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in the two specialized courts cannot serve in the High Court or preside over
a matter in the High Court.

Clause 21 of the Bill proposes to amend Article 165 of the Constitution to
align with the proposed amendments to Article 162 of the Constitution.

Clause 22 of the Bill proposes to amend Article 169 of the Constitution to
align with the proposed amendmenits to Article 162 of the Constitution.

Clause 23 of the Bill proposes to amend Article 177(1) of the Constitution
to align with the proposed amendments to Articles 101 and 102 of the
Constitution which provide that the term of the Senate shall expire on the
seventh year from the date of the last election.

Clause 24 of the Bill proposes to amend Article 180(1) of the Constitution
to align with the proposed amendments to Articles 101 and 102 of the
Constitution which provide that the term of the Senate shall expire on the
seventh year from the date of the last election.

Clause 25 of the Bill proposes to amend Article 181 of the Constitution to
provide that a county governor may be removed from office where having
been elected as a governor, as a member of a political party, the governor
resigns or is deregistered from that political party.

Clause 26 of the Bill proposes to amend Article 194 of the Constitution to
provide that where a member of a political party who was elected to a
county assembly, resigns or is deregistered from the party in accordance
with the Constitution, the office of the member shall become vacant. This
is intended to promote party discipline and fidelity to political parties by
removing the deeming provisions provided for in Article 194 of the
Constitution.

Clause 27 of the Bill proposes to amend Article 203(2) of the Constitution
to increase the equitable share of the revenue raised nationally that is
allocated to county governments from not less than fifteen per cent of all
revenue collected by the national govemment to not less than twenty per
cent of all revenue collected by the national government.

15
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(b}  may, in accordance with the disciplinary procedure referred
to in paragraph (a), be dismissed or otherwise removed from office.

(3)A person who has been dismissed or otherwise removed from office for
a contravention of the provisions specified in clause (2) is disqualified
from holding any other State office.

Article 88 af the Constitution which it is proposed to amend—
88.  Independent Electoral and Boundaries Commission

(1) There is established the Independent Electoral and Boundaries
Commission.

(2) A person is not cligible for appointment as a member of the
Commussion if the person—

(a)  has, at any time within the preceding five years, held office, or
stood for election as—

(i) a member of Parliament or of a county assembly; or

(ii)  amember of the governing body of a political party;
or

(b)  holds any State office.
(3) A member of the Commission shall not hold another public office.

(4)  The Commission is responsible for conducting or supervising
referenda and elections to any elective body or office established by this
Constitution, and any other elections as prescribed by an Act of Parliament
and, in particular, for—

(a) the continuous registration of citizens as voters;
(b)  the regular revision of the voters’ roll;
(c) the delimitation of constituencies and wards;

(d)  the regulation of the process by which parties nominate candidates
for elections;

18
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Statement on whether the Bill concerns county governments
The Bill shall be considered and passed by both Houses of Parliament in
terms of Article 256 of the Constitution.

Statement on the financial implications of the Bill
The enactment of this Bill shall not occasion additional expenditure of
public funds.

DEEBA NS .. commsmimnsssmmumsmsrsmoasssisosss SR , 2023
KIMANI ICHUNG'WAH, OPTYO WANDAYT,
Leader of the Majority Party. Leader of Minority Party.

Article 75 of the Constitution which it is proposed to amend—
75.Conduct of State officers

(13 A State officer shall behave, whether in public and official life, in
private life, or in association with other persons, in a manner that aveids—

(a) any conflict between personal interests and public or
official duties;

(b)  compromising any public or official interest in favour of a
personal interest; or

{¢)  demeaning the office the officer holds.
(2)A person who contravenes clause (1), or Article 76, 77 or 78(2)}—

(a)  shall be subject to the applicable disciplinary procedure for
the relevant office; and
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(4) If a general election is to be held within twelve months after the
completion of a review by the Commission, the new boundaries shall not
take effect for purposes of that election.

(5) The boundaries of each constituency shall be such that the number
of inhabitants in the constituency is, as nearly as possible, equal to the
population quota, but the number of inhabitants of a constituency may be
greater or lesser than the population quota in the manner specified in clause
(6) to take account of—

(a) geographical features and urban centres;

(b)  commumty of interest, histoncal, economic and cultural
ties; and

(c) means of communication.

(6)  The number of inhabitants of a constituency or ward may be greater
or lesser than the population quota by a margin of not more than—

(a)  forty per cent for cities and sparsely populated areas; and
(b)  thirty per cent for the other areas.

(7)  In reviewing constituency and ward boundaries the Commission
shall—

(a)  consult all interested parties; and

(b)  progressively work towards ensuring that the number of
inhabitants in each constituency and ward is, as nearly as possible,

equal to the population quota.

(8) If necessary, the Commission shall alter the names and boundaries
of constituencies, and the number, names and boundaries of wards.

(4] Subject to clauses (1), (2), (3) and (4), the names and details of the
boundanes of constituencies and wards determined by the Commission
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(e) the settlement of electoral disputes, including disputes relating to
or arising from nominations but excluding election petitions and disputes
subsequent to the declaration of election results;

(f) the registration of candidates for election;
(g)  voter education,

(h)  the facilitation of the observation, monitoring and evaluation of
elections;

(i) the regulation of the amount of money that may be spent by or on
behalf of a candidate or party in respect of any clection;

i} the dﬁr:lcrﬁmmt of a code of conduct for candidates and parties
contesting elections; and

(k)the monitoring of compliance with the legislation required by Article 82
(1) (b) relating to nomination of candidates by parties.

(5) The Commission shall exercise its powers and perform its
functions in accordance with this Constitution and national legislation.

Article 89 of the Constitution which it is proposed to amend—
89. Delimitation of electoral units

(1)  There shall be two hundred and ninety constituencies for the
purposes of the election of the members of the National Assembly
provided for in Article 97 (1) (a).

(2)  The Independent Electoral and Boundaries Commission shall
review the names and boundaries of constituencies at intervals of not less
than eight years, and not more than twelve years, but any review shall be
completed at least twelve months before a general election of members of
Parliament.

(3)  The Commission shall review the number, names and boundaries
of wards periodically.
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(z) promote the objects and principles of this Constitution and
the rule of law; and

(h)  subscribe to and observe the code of conduct for political
parties.
(2) A political party shall not—

(a) be founded on a religious, linguistic, racial, ethnic, gender
or regional basis or seek to engage in advocacy of hatred on any
such basis;

(b)  engage in or encourage violence by, or intimidation of, its
members, supporters, opponents or any other person;

(c) establish or maintain a paramilitary force, militia or similar
organization;

(d) engage in bnbery or other forms of corruption; or

(e}  except as is provided under this Chapter or by an Act of
Parliament, accept or use public resources to promote its interests
or its candidates in elections.

Article 93 of the Constitution which it is proposed to amend—
93.  Establishment of Parliament

(1)  There is established a Parliament of Kenya, which shall consist of
the National Assembly and the Senate.

(2) The National Assembly and the Senate shall perform their
respective functions in accordance with this Constitution.

Ariicle 101 of the Constitution which it is proposed to amend—

101. Election of members of Parliament
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shall be published in the Gazette, and shall come into effect on the
dissolution of Parliament first following their publication.

{10} A person may apply to the High Court for review of a decision of
the Commission made under this Article.

(11}  An application for the review of a decision made under this Article
shall be filed within thirty days of the publication of the decision in the
Gazette and shall be heard and determined within three months of the date
on which it is filed.

12} For the purposes of this Article, "population quota” means the
number obtained by dividing the number of inhabitants of Kenya by the
number of constituencies or wards, as applicable, into which Kenya is
divided under this Article.

Article 91 of the Constitution which it is proposed to amend—
91.  Basic requirements for political parties
(1)  Every political party shall—

(a) have a national character as prescribed by an Act of
Parliament;

(b) have a democratically elected governing body;
{¢)  promote and uphold national unity;

(d)  abide by the democratic principles of good govemance,
promote and practise democracy through regular, fair and free
elections within the party;

(e)  respect the right of all persons to participate in the political
process, including minorities and marginalized groups;

(f) respect and promote human rights and fundamental
freedoms, and gender equality and equity;
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(2)

When Kenya is at war, Parliament may, by resolution supported in

each House by at least two-thirds of all the members of the House, from
time to time extend the term of Parliament by not more than six months at

a time.

(3

The term of Parliament shall not be extended under clause (2) fora

total of more than twelve months.

Article 103 of the Constitution which it is proposed to amend—

103.
(1)

Vacation of office of member of Parliament
The office of a member of Parliament becomes vacant—
(a) if the member dies;

(b)  if, during any session of Parliament, the member is absent
from eight sittings of the relevant House without permission, in
writing, from the Speaker, and is unable to offer a satisfactory
explanation for the absence to the relevant committee;

(c) if the member is otherwise removed from office under this
Constitution or legislation enacted under Article 80;

(d) if the member resigns from Parliament in writing to the
Speaker;

(e)  if, having been elected to Parliament—

(i)  as a member of a political party, the member resigns from
that party or is deemed to have resigned from the party as
determined in accordance with the legislation contemplated in

clause (2); or

(i) 25 an independent candidate, the member joins a political
party;

(f) at the end of the term of the relevant House; or
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(1) A general election of members of Parliament shall be held on the
second Tuesday in August in every fifth year.

(2] Whenever a vacancy occurs in the office of a member of the
National Assembly under Article 97 (1) (c), or of the Senate under Article
98 (1) (b), (c) or (d), the respective Speaker shall, within twenty-one days
of the occurrence of the vacancy, give notice in writing of the vacancy to—

{a) the Independent Electoral and Boundaries Commission;
and

(b)  the political party on whose party list the member was
elected or nominated.

(3)A vacancy referred to in clause (2) shall, subject to clause (5), be filled
in the manner prescribed by an Act of Parliament within twenty-one days
of the notification by the respective Speaker.

(4)  Whenever a vacancy occurs in the office of a member of the
National Assembly elected under Article 97 (1) (a) or (b), or of the Senate
elected under Article 98 (1) (a)—

(a) the respective Speaker shall, within twenty-one days after
the occurrence of the vacaney, give notice in writing of the vacaney
to the Independent Electoral and Boundaries Commission; and

(b) a by-election shall be held within ninety days of the
occurrence of the vacancy, subject to clause (3).

(5) A vacancy referred to in clause (4) shall not be filled within
the three months immediately before a general election.

Article 102 aof the Constitution which It is proposed fto amend—
102. Term of Parliament

(1)  The term of each House of Parliament expires on the date of the
next general election.
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(d) promote respect for the diversity of the people and communities of
Kenya; and

{e)ensure the protection of human rights and fundamental freedoms and
the rule of law.

{3) The President shall not hold any other State or public office.

Article 132 of the Constitution which it is proposed to amend—
131. Functions of the President
(1) The President shall—

(a)address the opening of each newly elected Parliament;

(b) address a special sitting of Parliament once every year and may
address Parliament at any other time; and

(c)once every year—

(i) report, in an address to the nation, on all the measures taken and the
progress achieved in the realisation of the national values, referred to in
Article 10;

(ii) publish in the Gazette the details of the measures and progress
under sub-paragraph (i); and

(iii) submit a report for debate to the National Assembly on the progress
made in fulfilling the international obligations of the Republic.

(2) The President shall nominate and, with the approval of the National
Assembly, appoint, and may dismiss—

(@) the Cabinet Secretaries, in accordance with Article 152;

(b) the Attorney-General, in accordance with Article 156;

(c) the Secretary to the Cabinet in accordance with Article 154;
(d) Principal Secretaries in accordance with Article 155;
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(g)if the member becomes disqualified for election to Parliament
under Article 99 (2) (d) to (h).

(3)  Parliament shall enact legislation providing for the eircumstances
under which a member of a political party shall be deemed, for the
purposes of clause (1) (¢), to have resigned from the party.

Article 130 of the Constitution which it is proposed to amend—
130. The National Executive

(1) The national executive of the Republic comprises the President, the
Deputy President and the rest of the Cabinet.

(2) The compesition of the national executive shall reflect the regional
and ethnic diversity of the people of kenya.

Article 131 of the Constitution which it is proposed to amend—
131. Authority of the President
(1) The President—

(a) is the Head of State and Government;

(b) exercises the executive authority of the Republic, with the
assistance of the Deputy President and Cabinet Secretaries;

(¢)is the Commander-in-Chief of the Kenya Defence Forces;
(d) isthe chairperson of the National Security Council; and
(¢)is a symbol of national unity.

(2) The President shall—
(a)respect, uphold and safeguard this Constitution;
(b) safeguard the sovereignty of the Republic;
(¢)promote and enhance the unity of the nation;
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(1) The President shall be elected by ragfistcred voters in a national
election conducted in accordance with this Constitution and any Act of
Parliament regulating presidential elections.

(2) An election of the President shall be held—

(a)on the same day as a general election of Members of Parliament, being
the second Tuesday in August, in every fifth year; or

(b) in the circumstances contemplated in Article 146.
Article 137 of the Constitution which it is proposed to amend—
137. Qualifications and disqualifications for election as President

(1) A person qualifies for nomination as a presidential candidate if the
person— :

(a)is a citizen by birth;
(b) is qualified to stand for election as a member of Parliament;
(c)is nominated by a political party, or is an independent candidate; and

(d) is nominated by not fewer than two thousand voters from each of a
majority of the counties.

(2) A person is not qualified for nomination as a presidential candidate if
the person—

(a) owes allegiance to a foreign state; or

(k) is a public officer, or is acting in any State or other public office.
(3) Clause (2}b) shall not apply to—

(a) the President,

(b} the Deputy President; or

(c)a member of Parliament.

Article 138 of the Constitwiion which it is proposed o amend—
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{e) high commissioners, ambassadors and diplomatic and consular
representatives; and

(f) 1in accordance with this Constitution, any other State or public
officer whom this Constitution requires or empowers the President o
appoint or dismiss.

{3) The President shall—
{a) chair Cabinet meetings;

(b) direct and co-ordinate the functions of ministries and government
departments; and

{c}h}r-a decision published in the Gazette, assign responsibility for the
implementation and administration of any Act of Parliament to a Cabinet
Secretary, to the extent not inconsistent with any Act of Parliament.

(4) The President may—

{a)perform any other executive function provided for in this Constitution
or in national legislation and, except as otherwise provided for in this
Constitution, may establish an office in the public service in accordance
with the recommendation of the Public Service Commission;

(b) receive foreign diplomatic and consular representatives;
(c)confer honours in the name of the people and the Republic;
(d) subject to Article 58, declare a state of emergency; and\
{e)with the approval of Parliament, declare war.

(5) The President shall ensure that the international obligations of the
Republic are fulfilled through the actions of the relevant Cabinet
Secretaries.

Article 136 of the Constitution which it is proposed 1o amend—
136, Election of the President
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(7)The candidate who receives the most votes in the fresh election shall
be declared elected as President.

(8)A presidential election shall be cancelled and a new election held if—

(a)no person has been nominated as a candidate before the expiry of
the period set for the delivery of nominations;

{b) a candidate for election as President or Deputy President dies on
or before the scheduled election date; or

(e)a candidate who would have been entitled to be declared elected as
President, dies before being declared elected as President.

(%) A new presidential election under clause (8) shall be held within
sixty days after the date set for the previous presidential election.

(109 Within seven days after the presidential election, the chairperson of
the Independent Electoral and Boundaries Commission shall—

(a)declare the result of the election; and

(b) deliver a written notification of the result to the Chief Justice and
the incumbent President.

Article 140 of the Constitution which it is proposed to amend—
140. Questions as to validity of presidential election

(1} A person may file a petition in the Supreme Court to challenge the
election of the President-elect within seven days after the date of the
declaration of the results of the presidential election.

(2) Within fourteen days after the filing of a petition under clause (1), the
Supreme Court shall hear and determine the petition and its decision shall
be final.

{(3) If the Supreme Court determines the election of the President-elect to
be invalid, a fresh election shall be held within sixty days after the
determination.
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138. Procedure at presidential election

(1) If only one candidate for President is nominated, that candidate shall
be declared elected.

(2) If two or more candidates for President are nominated, an election
shall be held in each constituency.

{3) In a presidential election—

(2)all persons registered as voters for the purposes of parliamentary
clections are entitled to vote;

_ (b) the poll shall be taken by secret ballot on the day specified in
Article 101 (1) at the time, in the places and in the manner prescnbed
under an Act of Parliament; and

{c) after counting the votes in the polling stations, the Independent
Electoral and Boundaries Commission shall tally and verify the count
and declare the result.

(#)A candidate shall be declared elected as President if the candidate
receives—

(a)more than half of all the votes cast in the election; and

(blat least twenty-five per cent of the votes cast in each of more than
half of the counties.

(5)If no candidate is elected, a fresh election shall be held within thirty
days after the previous election and in that fresh election the only
candidates shall be—

(a)the candidate, or the candidates, who received the greatest number
of votes; and

{(b)the candidate, or the candidates, who received the second greatest
number of votes.

(6)If more than one candidate receives the greatest number of votes,
clause (5)b) shall not apply and the only candidates in the fresh election
shall be those contemnplated in clause (5)(a).
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(b) where there are serious reasons for belicving that the Cabinet
Secretary has committed a erime under national or international law; or

(c) for gross misconduct.

(7} If a motion under clause (6) is supported by at least one-third of the
members of the National Assembly—

(a)the Assembly shall appoint a select committee comprising eleven of
its members to investigate the matter; and

(b) the select committee shall, within ten days, report to the Assembly
whether it finds the allegations against the Cabinet Secretary to be
substantiated. -

(8) The Cabinet Secretary has the right to appear and be represented
before the select committes during its investigations.

(9) If the select committee reports that it finds the allegations—
(ajunsubstantiated, no further proceedings shall be taken; or
(b) substantiated, the National Assembly shall—
(i) afford the Cabinet Secretary an opportunity to be heard; and

(if) wvote whether to approve the resolution requiring the
Cabinet Secretary to be dismissed.

(10} If a resolution under clause (9) (b) (ii) requiring the President to
dismiss a Cabinet Secretary is supported by a majority of the members of
the National Assembly—

(a) the Speaker shall promptly deliver the resolution to the President; and

(b) the President shall dismiss the Cabinet Secretary.

Ariicle 162 of the Constitution which it is proposed to be amended—
162.System of courts

(1) The superior courts are the Supreme Court, the Court of Appeal, the
High Court and the courts referred to in clause (2).
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Article 152 of the Constitution which it is proposed to be amended—
152, Cabinet
(1) The Cabinet consists of—

(&) the President;

(b) the Deputy President;

{(c)the Attorney-General; and

(d) not fewer than fourteen and not more than twenty-two Cabinet
Secretaries.

(2) The President shall nominate and, with the approval of the National
Assembly, appoint Cabinet Secretaries.

(3) A Cabinet Secretary shall not be a Member of Parliament.
(4) Each person appointed as a Cabinet Secretary—

(a)assumes office by swearing or affirming faithfulness to the people and
the Republic of Kenya and obedience to this Constitution, before the
President and in accordance with the Third Schedule; and

(b) may resign by delivering a written statement of resignation to the
President.

(5) The President—
{a)may re-assign a Cabinet Secretary;
(b) may dismiss a Cabinet Secretary; and

(c)shall dismiss a Cabinet Secretary if required to do so by a resolution
adopted under clauses (6) to (10).

(6) A memberof the National Assembly, supported by at least one-quarter
of all the members of the Assembly, may propose a motion requiring the
President to dismiss a Cabinet Secretary—
(ajon the ground of a gross violation of a provision of this Constitution
or of any other law;
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(1) the question whether any law is inconsistent with or in contravention
of this Constitution,;
(ii) the question whether anything said to be done under the authority

of this Constitution or of any law is inconsistent with, or in
contravention of, this Constitution;

(iif) any matter relating to constitutional powers of State organs in
respect of county governments and any matter relating to the
constitutional relationship between the levels of government; and

(1v) a question relating to conflict of laws under Article 191; and
(e)any other jurisdiction, original or appellate, conferred on it by
lepislation.

(4) Any matter certified by the court as raising a substantial question of
law under clause (3) (b) or (d) shall be heard by an uneven number of
judges, being not less than three, assigned by the Chief Justice.

{5) The High Court shall not have jurisdiction in respect of matters—
(a) reserved for the exclusive jurisdiction of the Supreme Court under
this Constitution; or
(b) falling within the jurisdiction of the courts contemplated in Article
162 (2). '

(6) The High Court has supervisory junsdiction over the subordinate
courts and over any person, body or authority exercising a judicial or quasi-
judicial function, but not over a superior court.

(7) For the purposes of clause (6), the High Court may call for the record
of any proceedings Imfurean}r subordinate court or person, l:rud}'crr
authority referred to in clause (6), and may make any order or give any
direction it considers appropriate to ensure the fair administration of
justice,

Article 169 of the Constitution which it is propoesed to be amended—
169. Subordinate courts

(1) The subordinate courts are—
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(2) Parliament shall establish courts with the status of the High Court to
hear and determine disputes relating to—

(a)employment and labour relations; and
(b) the environment and the use and occupation of, and title to, land.

(3) Parliament shall determine the jurisdiction and functions of the courts
contemplated in clause (2).

{(4) The subordinate courts are the courts established under Article 169,
or by Parliament in accordance with that Article.

Article 165 of the Constiturion which it is proposed to be amended—
165. High Court
(1) There is established the High Court, which—

(a)shall consist of the number of judges prescribed by an Act of
Parliament; and

(b) shall be organised and administered in the manner prescribed by an
Act of Parliament.

(2) There shall be a Principal Judge of the High Court, who shall be
clected by the judges of the High Court from among themselves.

(3) Subject to clause (5), the High Court shall have—
(a)unlimited original jurisdiction in criminal and civil matters;

(b) jurisdiction to determine the question whether a right or
fundamental freedom in the Bill of Rights has been demied, violated,
infringed or threatened;

(e)jurisdiction to hear an appeal from a decision of a tribunal appointed
under this Constitution to consider the removal of a person from office,
other than a tribunal appointed under Article 144;

(d) jurisdiction to hear any question respecting the interpretation of
this Constitution including the determination of—
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Article 180 of the Constitution which it is proposed to be amended—
180. Election of county governor and deputy county governor

(1) The county govemnor shall be directly elected by the voters registered
in the county, on the same day as a general election of Members of
Parliament, being the second Tuesday in August, in every fifth year.

(2} To be eligible for election as county governor, a person must- be
eligible for election as a member of the county assembly.

(3) If only one candidate for county governor is nominated, that candidate
shall be declared elected.

(4) If two or more candidates are nominated, an election shall be held in
the county and the candidate who receives the greatest number of votes
shall be declared elected.

(5) Each candidate for election as county governor shall nominate a
person who 15 qualified for nomination for election as county govemor as

a candidate for deputy governor,

(6) The Independent Electoral and Boundaries Commission shall not
conduct a separate election for the deputy governor but shall declare the
candidate nominated by the person who is elected county govemnor to have

been clected as the deputy governor.
(7) A person shall not hold office—
(a)as a county governor for more than two terms; or
(b) as a deputy county governor for more than two terms.

(8) For the purposes of clause (7), a person who has assumed the office
of county governor shall be deemed to have served a full term, subject only
to Article 182 (3) (b).

Article 181 of the Constitution which it is proposed to be amended—

181. Removal of a county governor
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(a)the Magistrates courts,

(b) the Kadhis' courts;
{(c)the Courts Martial; and

(d) any other court or local tribunal as may be established by an Act of

Parliament, other than the courts established as required by Article 162

(2).

(2) Parliament shall enact legislation conferring jurisdiction, functions
and powers on the courts established under clause (1).

Article 177 of the Constitution which it is proposed to be amended—

177.Membership of county assembly

(1) A county assembly consists of—

(a)members clected by the registered voters of the wards, each ward
constituting a single member constituency, on the same day as a
general election of Members of Parliament, being the second Tuesday
in August, in every fifth year,

(b) the number of special seat members necessary to ensure that
no more than two-thirds of the membership of the assembly are of the

same gender;

(c)the number of members of marginalised groups, including persons
with disabilities and the youth, prescribed by an Act of Parliament;
and

{d) the Speaker, who is an ex officio member.

(2) The members contemplated in clause (1) (b) and (c) shall, in each
case, be nominated by political parties in proportion to the seats received
in that election in that county by each political party under paragraph (a)
in accordance with Article 90,

(3) The filling of special seats under clause (1) (b) shall be determined
after declaration of elected members from each ward.

(4) A county assembly is elected for a term of five years.

33




The Constitution of Kenya (Amendment) Bill, 2023

(g) if the member becomes disqualified for election on grounds specified
in Article 193 (2).

(2) Parliament shall enact legislation providing for the circumstances
under which a member of a political party shall be deemed, for the
purposes of clause (1){¢), to have resigned from the party.

Article 203 of the Constitution which it is proposed to amend—
203, Equitable share and other financial laws

(1} The following criteria shall be taken into account in determining the
equitable shares provided for under Article 202 and in all national
legislation concerning county government enacted in terms of this
Chapter—

(a)the national interest;

(b) any provision that must be made in respect of the public debt and
other national obligations;

(c)the needs of the national government, determined by objective
criteria;

{d) the need to ensure that county governments are able to perform
the functions allocated to them;

(e)the fiscal capacity and efficiency of county governments;
(f)developmental and other needs of counties;

(g) economic disparitics within and among counties and the need to
remedy them;

{h) the need for affirmative action in respect of disadvantaged areas
and groups;

(1) the need for economic optimisation of each county and to provide
incentives for each county to optimise its capacity to raise revenue;

(j) the desirability of stable and predictable allocations of revenue; and

38




The Constitution of Kenya (Amendment) Bill, 2023

(1) A county governor may be removed from office on any of the
following grounds—

(a) gross violation of this Constitution or any other law;

(b) where there are serious reasons for believing that the county
governor has committed a crime under national or international law;

{¢)abuse of office or gross misconduct; or

(d) physical or mental incapacity to perform the functions of office of
county govemor.

(2) Parliament shall enact legislation providing for the procedure of
removal of a county governor on any of the grounds specified in clause

(1)

Article 194 of the Constitution which it is proposed 1o be amended—

194, Vacation of office of member of county assembly

(1) The office of a member of a county assembly becomes vacant—
(a)if the member dies;

(b) if the member is absent from eight sittings of the assembly without
permission, in writing, of the speaker of the assembly, and is unable to
offer satisfactory explanation for the absence;

(¢)if the member is removed from office under this Constitution or
legislation enacted under Article 80;

(d) if the member resigns in writing addressed to the speaker of the
assembly;

(e)if, having been elected to the assembly—

(i) as 2 member of a political party, the member resigns from the party,
or is deemed to have resigned from the party as determined in
accordance with the legislation contemplated in clause (2); or

(ii)as an independent candidate, the member joins a political party;

(f) at the end of the term of the assembly; or
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(3) The Council shall appoint its secretary.
(6) The Council shall—

(a)integrate the domestic, foreign and military policies relating to
national security in order to enable the national secunty organs to co-
operate and function effectively; and

(b) assess and appraise the objectives, commitments and risks
to the Republic in respect of actual and potential national security
capabilities.

{(T) The Council shall report annmally to Parliament on the state of the
security of Kenya.

(%) The Council may, with the approval of Parliament—
(a)deploy national forces outside Kenya for—
(i) regional or international peace support operations; or
(i1} other support operations; and
(b) approve the deployment of foreign forces in Kenya.
Article 260 of the Constitution which it is proposed to amend—
260. Interpretation
In this Constitution, unless the context requires otherwise—
"adult" means an individual who has attained the age of eighteen years;

"affirmative action" includes any measure designed to overcome or ameliorate an
imequity or the systemic denial or infringement of a right or fundamental freedom;

"child" means an individual who has not attained the age of eighteen years;
"contravene” includes fail to comply with;

"county legslation” means a law made by a county government or under authornty
conferred by a county Assembly;
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(k) the need for flexibility in responding to emergencies and other
temporary needs, based on similar objective criteria.

(2) For every financial vear, the equitable share of the revenue raised
nationally that is allocated to county governments shall be not less than
fifteen per cent of all revenue collected by the national government.

(3) The amount referred to in clause (2) shall be calculated on the basis
of the most recent audited accounts of revenue received, as approved by
the Mational Assembly.

Article 240 of the Constitution which it is proposed to amend—
240. Establishment of the National Security Council
(1) There is established a National Security Council.

(2) The Council consists of—
(a)the President;
(b) the Deputy President;
(c)the Cabinet Secretary responsible for defence;
(d) the Cabinet Secretary responsible for foreign affairs;
(¢)the Cabinet Secretary responsible for internal secunty;
(fithe Attorney-General;
(g) the Chief of Kenya Defence Forces;
(h) the Director-General of the National Intelligence Service; and
(1) the Inspector-General of the National Police Service,

(3) The Council shall exercise supervisory conirol over national
security organs and perform any other functions prescribed by national
legislation.

(4) The President shall preside at meetings of the Council.
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(d) natural resources completely contained on or under the surface; and
{¢) the air space above the surface;
"legislation” includes—

(a) an Act of Parliament, or a law made under authority conferred by an Act of
Parliament; or

(b) a law made by an assembly of a county government, or under authority
conferred by such a law;

"loan" includes any form of bormmowing, lending or defemred payment in respect of

which money from a public fund may be used, or is required to be used, for
payment or repayment;

"marginalised community" means—
{a) acommunity that, because of its relatively small population or for any other

reason, has been unable to fully participate in the integrated social and
economic life of Kenya as a whole;

(b) a traditional community that, out of a need or desire to preserve its unique
culture and identity from assimilation, has remained outside the integrated
social and economic life of Kenya as a whole;

{c) an indigenous community that has retained and maintained a traditional
lifestyle and livelihood based on a hunter or gatherer economy; or

(d) pastoral persons and communities, whether they are—
(i) nomadic; or
(i) a settled community that, because of its relative geographic isolation,

has experienced only marginal participation in the integrated social and
economic life of Kenya as a whole;

"marginalised group™ means a group of people who, because of laws or practices
before, on, or after the effective date, were or are disadvantaged by discrimination
on one or more of the grounds in Article 27(4);
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"disability" includes any physical, sensory, mental, psychological or other
impairment, condition or illness that has, or is perceived by significant sectors of
the community to have, a substantial or long-term effect on an individual’s ability
to carry out ordinary day-to-day activities;

"document” includes—

(a) any publication, or any matter written, expressed, or inscribed on any
substance by means of letters, figures or marks, or by more than one of those
means, that is intended to be used or may be used for the purpose of recording
that matter; and

(b) electronic files;

"effective date" means the date that this Constitution came into force;
*fail" includes refuse;

"financial year" means the period of twelve months ending on the thirtieth day of
June or other day prescribed by national legislation, but the initial financial year
of any entity is the period of time from its coming into existence until the
immediately following thirtieth day of June, or other day prescribed by national
legislation;

"Gagette” means the Kenya Gazerte published by authority of the national
government, or a supplement to the Kenya Gazette,

"guarantee” means any absolute or conditional promise, commitment or
undertaking by the national government to partially or completely re-pay any loan
to a county govemment Or any person;

"judicial officer” means a regisirar, deputy registrar, magistrate, Kadhi or the
presiding officer of a court established under Article 169(1)(d);

"land" includes—

(a) the surface of the earth and the subsurface rock;

(b) any body of water on or under the surface;

(¢) marine waters in the territorial sea and exclusive economic zone;
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directly from the Consolidated Fund or directly out of money provided by
Parliament;

"public service” means the collectivity of all individuals, other than State officers,
performing a function within a State organ;

"Republic” mmﬁs the Republic of Kenya;

"State", when used as 2 noun, means the collectivity of offices, organs and other
entities comprising the government of the Republic under this Constitution;

"State office™ means any of the following offices—

(a) President;

(b) Deputy President;

(c) Cabinet Secretary;

(d) Member of Parliament;

(e) Judges and Magistrates;

(f) member of a commission to which Chapter Fifteen applies;

(g) holder of an independent office to which Chapter Fifteen applies;

(h) member of a county assembly, governor or deputy govemor of a county, or
other member of the executive committee of a county government;,

(i) Attorney-General;

(7) Director of Public Prosecutions;

(k) Secretary to the Cabinet;

(1) Principal Secretary;

{m) Chief of the Kenya Defence Forces;

{n) commander of a service of the Kenya Defence Forces;
(o) Director-General of the National Intelligence Service;

44




The Constitution of Kenya (Amendment) Bill, 2023

"national legislation” means an Act of Parliament, or a law made under authonty
conferred by an Act of Parhiament;

"natural resources” means the physical non-human factors and components,
whether renewable or non-renewable, including—

(a) sunlight;

(b) surface and groundwater;

(¢) forests, biodiversity and genetic resources; and

(d) rocks, minerals, fossil fuels and other sources of energy;

“older member of society™ means a person who has attained the age of sixty years;

“person” includes a company, association or other body of persons whether
incorporated or unincorporated,
"solitical party” means an association contemplated in Part 3 of Chapter Seven;

"property” includes any vested or contingent right to, or interest in or arising
from—

(a) land, or permanent fixtures on, or improvements to, land;

(b) goods or personal property;

(¢) intellectual property; or

(d) money, choses in action or negotiable instruments;

"public officer" means—

(2) any State officer; or

(b) any person, other that a State Officer, who holds a public office;

"public office” means an office in the national government, a county government
or the public service, if the remuneration and benefits of the office are payable
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(p) Inspector-General, and the Deputy Inspectors-General, of the National Police

Service; or
(q) an office established and designated as a State office by national legislation;
"Siate officer”™ means a person holding a State office;

"State organ” means a commission, office, agency or other body established under
this Constitution;

"writing" includes printing, photography, lithography, typewriting, Braille, and
any other means of representing or reproducing words in a visible form; and

"youth” means the collectivity of all individuals in the Republic who—
(a) have attained the age of eighteen years; but
{b) have not attained the age of thirty-five years.
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(b) by deleting sub-section (5);

(c) by deleting sub-section (&).
Amendment of 5. Section 10 of the principal Act is amended by
m_ﬁﬂflgﬂﬂf] deleting sub-section (4) and substituting therefor the

following new sub-section-

(4) The secretary shall hold office for a term of
three years and may be eligible for re-
appointment for one further term of three years.

Amendment of 6. Section 12 of the principal Act is amended by
mﬁ;lﬂf inserting the following new sub-sections
ik immediately after sub-section (2)-

(3) The Commission shall, after every general
election, review its operations and make the
necessary changes required to make its
operations more efficient, effective, transparent
and accountable.

(4) The review shall be completed within one
year after every general election and the
Commission shall publish the report in the
Gazette and submit the report to Parliament.

Amendment of 7. Section 36 of the principal Act is amended by
section 36 of inserting the following mnew  sub-section
No. 9 of 2011 immediately after sub-section (113~

(12) Subject to this section, the provisions
set out in the Fifth Schedule shall apply
during the process of delimitation of
electoral units.

8. The First Schedule to the principal Act is

Amendment of
g Vids amended—

g'“hfml‘ to Ho. (a) in paragraph 1—
T (i) by deleting sub-paragraph (2) and substituting
therefor the following new sub-paragraph—

{2) The selection panel shall consist of—
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A Bill for

AN ACT of Parliament to amend the Independent Electoral and Boundaries
Commission Act, 2011 and for connected purposes

ENACTED by the Parliament of Kenya, as follows—

Shart title and 1. This Act may be cited as the Independent Electoral
COMMENCEME.  and Boundaries Commission (Amendment) Aet, 2023 and shall
come into force upon publication in the Gazette,

mnr 2. Section 2 of the Independent Electoral and
Modof2oll,  Boundaries Commission Act, 2011 (hereinafter referred to as
“the principal Act”™) is amended-
(a) in the definition of the word “chairperson™ by
deleting the words “or the vice-chairperson or a
member of the Commission when discharging the
functions of the chairperson™ appearing
immediately after the word “Constitution;

(b) by deleting the definition of the expression “first

review™;
(¢) by deleting the definition of the expression “former
Boundaries Commission™,
(d) by deleting the definition of the expression “former
Constitution™,
(&) by deleting the definition of the expression “issues
arising ™.
Amendment of 3. Section & of the principal Act is amended in
ﬁ';"':é;:] subsection (2)(c) by inserting the following new sub-paragraphs
' © immediately after sub-paragraph (vi) —
(vii) information and communication
technology;
(viii) accounting.
""m'.“""'“.l;'f‘m?‘ 4. Section TA of the principal Act is amended-

No.9 of 2011. (a) by deleting sub-section (4);
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Amendment of
the Secoad
Schedule to M.
S of 2011,

(b) by deleting paragraph 6 and substituting therefor the
following new paragraph-

Dissolution of Selection Panel
6.(1)The selection panel shall finalize the recruitment
exercise within ninety days of its appointment and
forward the names of the nominees to the President and
shall thereafter stand dissolved.

(2) Despite sub-paragraph (1), Parliament may, by
resolution passed in both the National Assembly and the
Senate, extend the tenure of the selection panel for a

specified period.

9. The Second Schedule to the principal Act is amended-
(a) by deleting paragraph 5 and substituting therefore
the following new paragraph-

“5. The quorum for the conduct of business at a
meeting of the Commission shall be at least five
members of the Commission.”

(b) by deleting paragraph 7 and substituting therefor the

following new paragraph-
“(7) Unless a unanimous decision is reached, a
decision on any matter before the Commission
shall be by the concurrence of a majority of all
the members of the Commission.”™
10. The principal Act is amended by deleting the Fifth
Schedule and substituting therefor the following new
Schedule-

FIFTH SCHEDULE  (s.36)

PROCEDURES FOR THE DELIMITATION OF
ELECTORAL UNITS

1. Notice of delimitation of electoral units

(1) Whenever it is necessary to review the names and
boundaries of electoral units in accordance with Article 89(2)




The Independent Electoral and Boundaries Commission (Amendment) Bill,
2023

{a) two persons nominated by the
Parliamentary Service Commission,
representing the majonty partyor
coaliton of parties and the minority
party or coalition of parties;

(b) three persons nominated by the Political
Parties Lizison Committee of whom-

{iy  one shall be from a party other
than a parliamentary party or
coalition of parties;

(ii)  one shall be from a parliamentary
party or coalition of parties
forming the national
govemnmment;

(iii)  omne shall be from a parliamentary
party or coalition of parties not
forming the national
government;

(c) one person nominated by the Law
Society of Kenya;

(d) one person nominated by the Institute of
Certified Public Accountants of Kenya;
and

(e) two persons nominated by the Inter-
religious Council of Kenya,

(ii) by inserting the following new sub-paragraphs
immediately after sub-paragraph (2A)—

{2B) The respective nominating bodies shall
select the nominees for appointment through a
competitive and transparent process.

(2C) In nominating, the persons under
subparagraph (2)(a), (b) and (e), the respective
nominating bodies shall ensure that not more
than two-thirds of the nominees are of the same

gender.

(iii)in sub-paragraph (3), by deleting the words “sub-
paragraphs (2)(b) and (¢)” and substituting therefor the

words “sub-paragraphs (2)(b), (c), (d) and (&)™
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(a) the reports of County Boundary Review Panels; or
(b) other relevant data.

(3) The County Boundary Review Panels shall conduct their
business as the Commission may, by guidelines determine.

4. Ascertainment of the inhabitants of Kenya

(1) For purposes of determining the population quota, the
Commission shall ascertain the number of the inhabitants of
Kenya from the figures contained in the latest official national
population census report.

(2) Despite sub-paragraph (1), the Commission shall, subject to
the timelines set out under Article 89(2) of the Constitution,

conduct the delimitation exercise after the national population
CENSUS,

(3) The Kenya National Bureau of Statistics, shall, as soon as

- possible after the completion of every national census, submit a

copy of the report in the preseribed format to the Commission.

5. Publicization of the preliminary report
(1) The Commission shall—

(a) publicize the preliminary report in its website and in at
least two newspapers of nationwide circulation;

(b) invite the public to make representations on the
proposals contained in the report; and

(c) put in place administrative mechanisms for receiving
representations from the public.

(2) The period set aside for receiving representations from the
public on the proposals contained in the report under this
paragraph shall be as determined by the Commission.

6. Public sensitization

{1) The Commission shall, upon notification of the public of the
intended delimitation of boundaries under paragraph 1 of this
Schedule, provide the framework for sensitization and

participation of the public.
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and (3) of the Constitution, the Commission shall notify the
public of—
(a) the intended review,;
(b) invite representations from interested parties; and
{c) specify the period within which the Commission shall
publish the preliminary report.

(2) A notice under sub-paragraph (1) shall be
accompanied by a preliminary report containing the
particulars set out under paragraph 2.

2. Preliminary report
The preliminary report shall contain the following
particulars—
‘(a) the proposed delimitation of boundaries for
constituencies and wards including the actual proposed
names of every constituency and ward; and

(b) description of the proposed boundaries showing the
specific geographical and demographical details relating
to such delimitation including—
(i) the population quota for constituencies
and wards;
{ii) the number of inhabitanits in every
constituency and ward;
(i) a classification in relation to each
electoral area indicating whether it is a
city, a sparsely populated area or other
area; and
(iv)  an indication of the proposed margin of
change from the population quota.
3. Reference materials
(1) The Commission shall, use as its primary reference
material—
(a) the final report of the last Electoral and Boundaries

Commission on the review of electoral units; and
{b) the latest official population census report,

(2) The Commission may use as its secondary reference
material-
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Transiticn
provigicm.

(1) Pursuant to Article 89(10) of the Constitution, a person may
apply to the High Court for review of a decision of the
Commission on the delimitation of electoral boundaries.

{2) An zpplication for the review under this paragraph shall be
made within thirty days of the publication of the decision in the
Gazette as required under Article 89(9) of the Constitution and
shall be heard and determined within three months of the date
on which it is filed.

11. Maintenance of records

The Commission shall ensure that all documents, materials,
publications, reports and recommendations arising from the
delimitation process are maintained in a form that is accessible
and usable by members of the public.

12. Duty of certain officers to co-operate with the
Commission

It shall be the duty of every state officer or public officer serving
i the relevant government ministry, department or agency
including the ministry for the time being responsible for Interior
and National Administration, Director of Surveys, .Director-
General of the Kenya National Burean of Statistics and every
other public officer whose services are required by the
Commission for purposes of the delimitation of electoral units
to provide the necessary information and technical support.

11. The selection panel existing immediately at the
commencement date of this Act ceases to exist but a person
who served as a member of that selection panel may be
nominated to serve as a member of a selection panel appointed
under this Act.
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(2) The Commission may engage the media, avail equipment
and prepare materials for effective public education and
cngagement.

7. Public hearings

(1) The Commission shall conduct boundaries review hearings
in every county and may constitute constituencies and wards
boundaries review panels in each county for the purposes of
facilitating public hearings.

(2) Before engaging in the county boundaries review hearings,
the Commission shall notify the public of date, time and place
of such hearings.

(3) Representations to the Commission may be made orally or
in writing.

(4) The proceedings of all boundary review public hearings
shall be recorded, translated and transcribed.

8. Preparation of revised report

(1) Upon completion of the public hearings, the Commission
shall review the proposed delimitation of boundaries and
submit the report to Parliament.

{2) The revised report shall be based on the feedback received

during the public consultative process, subject to the relevant
provisions of the law.

9, Preparation and dissemination of maps

(1) The Commission shall prepare and publish maps in its
website—
{a) for all the electoral units in accordance with the final
boundary dissemination delimitation report,;
{b) for the respective constituencies in every county; and
(¢} for wards in every constituency.
(2) Despite sub-paragraph (1), the Commission shall provide
physical copies of the maps to Parliament.

10. Review of the decisions of the Commission
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Clause 2 of the Bill secks to amend section 2 of the Bill by aligning the
definition of the chairperson of the Commission to the Judgment of the
High Court and by deleting obsolete provisions in the section.

Clause 3 of the Bill seeks to amend section 6(2)(c) of the Act to include
information and commumications technology and ome of the relevant
professional areas to be taken into account when nominating persons to be
appointed as members of the Commission.

Clause 4 of the Bill secks to amend section 7A of the Act and delete
subsections (4), (5) and (6) that were held to be unconstitutional by the
High Court.

Clause 5 of the Bill secks to amend section 10 of the pnncipal Act to
provide that the term of the secretary to the Commission shall be three
years, renewable once.

Clause 6 of the Bill seeks to amend section 12 of the principal Act and provide
that the Commission shall, after every general election, review ils operations
and make the necessary changes required to make its operations more efficient,
effective, transparent and accountable.

Clause 7 of the Bill provides for the amendment of section 36 of the Act
to anchor the Fifth Schedule to the Act which relates to the procedure for
delimitation of electoral units.

Clause B of the Bill seeks to amend the First Schedule to the Act to
increase the number of members of the selection panel from seven to nine
in order to accommodate a wide spectrum of stakeholders and interest

groups.

Clause 9 of the Bill seeks to amend the Second Schedule to the Act and
provide for the quorum of the Commission.

Clause 10 of the Bill provides for the deletion and substitution of the Fifth

Schedule to the Act which relates to the procedure for delimitation of
electoral units.

10
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MEMORANDUM OF OBJECTS AND REASONS
Statement of objects and reasons

The Bill seeks to give effect to some of the recommendations and views of
the public that were submitted during the national dialogue discourse on the
Issues of Electoral Justice and Related Matters; Outstanding Constitutional
Matters; Fidelity to Political Parties/Coalitions and the law on multiparty
democracy; Entrenchment of the National Government Constifuencies
Development Fund; the Senate Oversight Fund and the National Government
Affirmative Action Fund and Establishment and Entrenchment of State
Offices.

The Bill seeks to amend the Independent Electoral and Boundaries
Commission Act, No. 9 of 2011 to clean up the Act by deleting obsolete
provisions, The Bill further seeks to make some consequential
amendments intended to align the Act to the Judgment of the High Court
in Katiba Institute & 3 Others v Atiorney-General & 2 Others [2018]eKLR
wherein the High Court held that certain provisions of the Act were
unconstitutional.

The Bill also seeks to amend section 6 of the Act and include experience
in accounting or information and communication technology as additional
professional qualifications for appointment as a member of the
Independent Electoral and Boundaries Commuission.

The Bill further secks to amend the First Schedule to the Independent
Electoral and Boundaries Commission No. 9 of 2011 to increase the
number of members of the selection pane] from seven to nine in order to
accommodate a wide spectrum of stakeholders and interest groups.

The Bill further seeks to replace the current Fifth Schedule with a new and
updated Schedule,

Clause 1 of the Bill sets out the short title of the Bill and provides for its
commencement date.
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"first review"” means the review conducted by the former Boundaries
Commission taking into account any outstanding work of that Commission
and issues arising from that review;

"former Boundaries Commission" means the Interim Independent
Boundanes Review Commission established under section 41 B of the
former Constitution;

“former Constitution" means the Constitution in force immediately before
the 27th of August, 2010;

"Fund" means the Independent Electoral and Boundaries Commission
Fund established by section 18;

"issues arising” means the issues specified in paragraph 1 of the i‘iﬁh
Schedule;

"member” means a member of the Commission and includes the
chairperson,;

"Parliamentary Committee" means the relevant Deparimental Commitiee
of the National Assembly responsible for matters relating to the
Commission;

"principal office” means the headquarters of the Commission;
"Registrar of Persons® means the office in charge of identification,
registration and issuance of identity cards to all Kenyan citizens;

"Salaries and Remuneration Commission” means the Salares and
Remuneration Commission established under Article 230(1) of the
Constitution;

"secretary” means the secretary to the Commission appointed under
Article 250(12) of the Constitution;

"vice-chairperson" means the vice-chairperson of the Commission elected
under Article 250(10) of the Constitution.

12
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Clause 11 of the Bill sets out the transitional provisions relating to the
selection panel for the appointment of members of the Commission.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers and it does not also contain
provisions limiting fundamental rights and freedoms.

Statement on whether the Bill concerns county governments

- The Bill concems county governments in terms of Article 110{1) of the
Constitution as it contains provisions relating to the election of a county
assembly and a county executive,

Statement on the financial implications of the Bill
The enactment of this Bill shall not occasion additional expenditure of
public funds.

KIMANI ICHUNG"WAH, OPTYO WANDAYI,
Leader of the Majority Party. Leader of the Minority Party.

Section 2 of No. 9 of 2011 which it is proposed to amend—
Interpretation

(1) In this Act, unless the context otherwise requires-

"Cabinet Secretary” means the Cabinet Secretary appointed under Article
152 of the Constitution;

"chairperson™ means the chairperson of the Commission appointed in
accordance with Article 250(2) of the Constitution or the vice-chairperson
or a member of the Commission when discharging the functions of the
chairperson;

"Commission” means the Independent Electoral and Boundaries
Commission established by Article B8 of the Constitution;
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new chairperson or member, under this Act, shall commence immediately
after the declaration of the vacancy by the President under subsection (2).

(4) Whenever a vacancy occurs in the office of the chairperson, the
vice-chairperson shall act as the chairperson and exercise the powers and
responsibilities of the chairperson until such a time as the chairperson is
appointed.

(5) Where the positions of chairperson and vice-chairperson are vacant, a
member elected by members of the Commission shall act as the
chairperson and exercise the powers and responsibilities of the chairperson
until such a time as the chairperson is appointed.

(6) The provisions of section 6(1) shall not apply to the vice-chairperson
or a member acting as chairperson under this section.
[dect No. 36 of 2016, 5. 33, Act No. 34 0f 2017, 5. 3.]

Section I of No. 9 of 2011 which it is proposed to amend—
Secretary to the Commission
(1) The Commission shall, through an open, transparent and competitive
recruitment process, appoint a suitably qualified person to be thesecretary
to the Commission.
{(2) A person shall be qualified for appointment as the secretary if the
person-
(2) 1s a citizen of Kenya;
(b) possesses a degree from a recognized university;
(c) has had at least five years' proven experience at management
level:
(d) has proven relevant experience in either-
(i) electoral matters;
(ii) management;
(1ii) finance;
(iv) governance;
(v) public administration;
(vi) law; or
(vii) pelitical science, and
(e) meets the requirements of Chapter Six of the Constitution,

(3) The secretary shall, before assuming office, take and subscribe to the
oath or atfirmation of office prescribed in the Third Schedule.

14
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(2) Despite subsection (1}, until after the first election under the
Constitution, references in this Act to the expression "Cabinet Secretary”
shall be construed to mean "Minister".

Section 6 of No. 9 of 2011 which it is proposed to amend—
Qualification for appointments as chairperson or member of the
Commission

6.(1)The chairperson of the Commission shall be a person who is qualified
to hold the office of judge of the Supreme Court under the Constitution.

{2) A person is qualified for appointment as a member of the
Commission if such person-

(a)  deleted by Act No. 36 of 2016, 5. 32;
.fb} holds a degree from a recognized university;
(c)  has proven relevant experience in any the following fields-

(i) electoral matters,
(1i) management;
(iii)  finance;
(iv)  governance;
(v}  public administration;
(vi) law; and
(d) meets the requirements or Chapter Six of the Constitution.

Section 7A of No. 9 of 2011 which it is proposed to amend—
7A. Vacancy in the office of chairperson and members
(1) The office of the chairperson or a member of the Commission shall
become vacant if the holder—
(a) dies;
(b) resigns from office by notice in writing addressed to the
President; or
(¢) is removed from office under any of the circumstances
specified in Article 251 and Chapter Six of the Constitution.

(2) The President shall publish a notice of a vacancy in the Gazette within
seven days of the occurrence of such vacancy.

(3) Whenever a vacancy arises under subsection (1), the recruitment of a

13
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{2) Subject to the Constitution, matters to be addressed in the delimitation
of electoral boundaries are —
(a) review of the names and boundanes of constituencies;
(b) review of the number, names and boundaries of wards;
(c) re-distribution of wards affected by any changes in the
boundaries of constituencies; and
{d) ensuring that the number of inhabitants in each constituency
and ward is as nearly as possible, equal to the population quota as
provided for by Article 89(5) of the Constitution and that such a
process —
(1) allows for variation of margin of not more than the
limits provided under Article 89 (6) of the Constitution in
relation to cities, sparsely populated areas and other areas;

(ii) takes into account the provisions of Article 89 (7) (b) of
the Constitution that provides for the progressive
realization of the requirement that the number of inhabitants
in each constituency and ward to be as nearly as possible,
equal to the population quota for the purposes of the each
Teview:;

(i1i) is subject to the use of enumerated national census
figures.

(3) The Commission shall prepare and publish a preliminary report
outlining —
(a) the proposed delimitation of boundanies for constituencies and
wards; and
(b) the specific geographical; and
(c) demographical details relating to such delimitation.

{4) The Commission shall ensure that the preliminary report is made
available to the public for a period of thirty days and invite representations
from the public on the proposals contained in the report during that period.

(5) Upon the expiry of the period provided in subsection (4), the
Commission shall, within fourteen days, review the proposed delimitation
of boundanes considening the views received and submat the revised
preliminary report to the Parliamentary Committee,

16
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(4) The secretary shall hold office for a term of five years but shall be
eligible for re-appointment for one further term of five years.

(5) Where the Commission does not intend to reappoint the secretary, the
Commission shall notify the secretary and shall cause the vacancy to be
advertised at least three months before the expiry of the incumbent's term.

(6) The secretary shall, in the performance of the functions and duties of
office,be responsible, answerable and report to the Commission.

(7) The secretary shall be-
(a) the chief executive officer of the Commission;
(b) head or the secretariat,
(c) the accounting officer of the Commission;
(d) custodian of all Commission's records; .
(¢) responsible for-
(i) executing decisions of the Commission;
(ii) assignment of duties and supervision of all employees of the
Commission;
(iii) facilitating, co-ordinating and ensuring execution or
Commission's mandate;
(iv) ensuring staff compliance with public ethics and values; and
(v)  the performance or such other duties as may be assigned by
the law and Commission.
(8) The secretary may only be removed from office by the
Commission on grounds of-
(a) inability to perform functions of the office arising out of
physical or mental incapacity;
(b) gross misconduct;
{c) bankruptey; or
(d) incompetence.
(9) Before removal under subsection (8), the secretary shall be -
(a) informed in writing of the reasons for the intended removal,
(b) given an opportunity to put in a defence against any such
allegations, either in person or through an advocate.

Section 36 of No. 9 of 2011 which it is proposed to amend—

Procedure for delimitation of electoral boundaries

(1) The Commission shall discharge its mandate of the delimitation of
boundaries of constituencies and wards in accordance with the
Constitution, this Act and any other law.
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Constitution or this Act, the President shall appoint a selection
panel consisting of seven persons for the purposes of
appointment of the chairperson or member of the
Commission.

(2) The selection panel shall consist of —

(a) one man and one woman, nominated by the
Parhamentary Service Commission;

(b) one person nominated by the Public Service
Commission;

(¢)  oneperson nominated by the Political Parties Liaison
Committee;

(d)  one person nominated by the Law Society of Kenya;
and

(e) two persons nominated by the Inter-religious Council
of Kenya.

(2A) A person is qualified for appointment as a member of the

selection panel if such person —

(a) is a citizen of Kenya;

() meets the requirements of leadership and integrity set

out in Chapter Six of the Constitution; and

() holds a degree from a university recognized in Kenya.
(3) The respective nominating bodies under sub-paragraphs (2)(b)

and (c) shall, within seven days of the declaration of a vacancy

in the office of the chairperson or member of the Commission,

submit the names of their nominees to the Parliamentary

Service Commission for transmission to the President for

appointment.

(4) The selection panel shall, at its first sitting, elect a chairperson
and vice-chairperson from amongst its number.

(5) Subject to the provisions of this Schedule, the selection panel
shall determine its own procedure,

(6) The Parliamentary Service Commission shall provide the
secretanat services and facilities required by the selection panel
in the performance of its functions.

2. Oath or affirmation of office
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(8) The Parliamentary Committee shall, within fourteen days of receipt of
the revised preliminary report, table the report in the National Assembly
together with fis recommendations.

(7) The National Assembly shall, within fourteen days of the tabling of the

revised preliminary report, consider the report and forward its
recommendations to the Commission.

(8) Within fourteen days of the expiry of the period provided for in
subsection (7), the Commission shall upon receipt and considerations of
the National Assembly and representations from the publie, prepare the
final report for publication in the Gazette.

(%) Where the National Assembly fails to make recommendations within
the period specified in subsection (7), the Commission shall publish its
report in accordance with subsection (8).

(10) A person who, being responsible for the publication in the Gazette of
the final report submitted under this subsection fails to publish the report
within the time required by the Commission after the report has been
submitted to that person, commits an offence and is liable to impnsonment
for a term of one year.

(11) Motwithstanding any other written law, where the final report is not
published in accordance with the provisions of subsection (%) the
Commission shall, within seven days of the submission of the said report,
cause the report to be published in at least two dailies of national
circulation and such publication shall have effect as if it were done in the
Gazette. [Act No. 1 of 2017, 5. 30]

The First Schedule to No. 9 of 2011 which it is proposed to amend—
FIRST SCHEDULE

PROCEDURE FOR APPOINTMENT OF CHAIRPERSON AND
MEMBERS OF THE COMMISSION

1.(1) At least six months before the lapse of the term of the
chairperson or member of the Commissien or within fourteen
days of the declaration of a vacancy in the office of the
chairperson or member of the Commission under the
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The selection panel shall stand dissolved upon the requisite
appointments being made under paragraph 4.

The Second Schedule to No. 9 of 2011 which it is proposed to amend—
SECOND SCHEDULE[s. 8]

PROVISIONS AS TO THE CONDUCT OF THE BUSINESS AND
AFFAIRS OF THE COMMISSION

1. The Commission shall meet as often as may be necessary for the
carrying out of its business but it shall meet at least once every
calendar month,

2. A meeting of the Commission shall be held on such date and at such
time as the chairperson shall decide.

3. The chairperson shall, on the written application of one-third of the
members,convene a special meeting of the Commission.

4. Unless the majority of the total membership or the Commission
otherwise agree, at least fourteen days' written notice of every
meeting of the Commission shall be given to every member of the
Commission.

5. The quorum for the conduct of business at a meeting of the
Commission shall beat least half of the existing members of the
Commission, provided that the quorum shall not be less than three
members;

6. The chairperson shall preside at every meeting of the Commission
at which he is present and in the absence of the chairperson at a
meeting, the vice-chairperson, shall preside and in the absence of
both the chairperson and the vice-chairperson, the members present
shall elect one of their mumber who shall, with respect to the
meeting and the business transacted there at have all the powers of
the chairperson.

7. Unless a unanimous decision is reached, a decision on any matter
before the Commission shall be by a majority of the members
present and voting.

8. Subject to paragraph 5, no proceedings of the Commission shall be
invalid by reason only of a vacancy among the members thereof,
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The chairperson and members of the selection panel shall, before
assuming office, make and subscribe the oath or affirmation of
office prescribed in the Third Schedule.

3. Selection of nominees

(1)  The selection panel shall, within seven days of its
appointment, invite applications from qualified persons
and publish the names of all applicants and their
qualifications in the Gazette, two newspapers of national
circulation and on the website of the Parliamentary
Service Commission,

(2) The selection panel shall consider the applications,
shortlist and interview the applicants.

(3)  The interviews under subparagraph (2) shall be conducted
in public.

{4)  After conducting interviews under subparagraph (2), the
selection panel shall select two persons qualified to be
appointed as chairperson and nine persons qualified to be
appointed as members of the Commission and shall
forward the names to the President for nomination of one
person for appointment as the chairperson and six persons
for appointment as members.

(5) The President shall, within seven days of receipt of the
names under sub-paragraph (4), forward the list of
nominees to the National Assembly for approval in
accordance with the Public Appointments (Parliamentary
Approval) Act (Cap. TF).

4. Appointment by the President

The President shall, within seven days of receipt of the names

approved by the National Assembly, by notice in the Gazeite,

appoint the Chairperson and the members of the Commission.
5. Gender equity and regional balance

In short listing, nominating or appointing persons as chairperson

and members of the Commission, the selection panel, the National

Assembly and the President shall ensure that not more than two-

thirds of the members are of the same gender and shall ensure

regional balance.
6. Dissolution of Selection Panel
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(1)  The Commission shall, in addressing the issues arising
out of the first review-

(a) us¢ as its primary material the report of the
former Boundaries Commission on the first
review as adopted by the National Assembly; and

(b)  use as its secondary reference material the report
of the Parliamentary Committee on the report of
the former Boundaries Commission on the first
Teview.

(2)  The issues arising out of the first review are -

(a) re-distnbution of such wards or administrative
units in the affected constifuencies as may be
appropriate;

(b) subject to the Constitution, addressing issues of
new constituencies falling outside the population
quota as provided for by Article 89{6) of the
Constitution but at the same time ensuring that
such a process shall -

(i) take into account the provisions of
Article B3 7¥b) of the Constitution that
requires progressive efforts and not
instant demographic equality of all
towards attaining the population quota
in each constimency and ward for the
purposes of the first review;

(ii) not be subject to new definitions of
cities, urban areas and sparsely
populated areas or to new population
figures;

(i) be subject to the use of enumerated
national census fipures and not
projected figures,

{c) addressing the i1ssue of progressively advancing
towards the population quota in protected
constituencies in relation to neighbouring
constituencies where appropriate.

3. Delimitation of electoral units
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9. (1) The secretary shall be the secretary at all meetings of the
Commission.
(2) The Commission shall, subject to subparagraph (3), establish a
committee for liaison with political parties and may establish
committees of its members for any other purpose.
10. The Commission shall cause minutes of all proceedings of meetings of
the Commission to be entered in books for that purpose.

11. Except as provided by this Schedule, the Commission may regulate its
own procedure.

12(1) If any person is present at a meeting of the Commission or any
committee at which any matter is the subject of consideration and in which
matter that person or that directly or indirectly intérested in a private
capacity, that person shall as soon as is practicable after the
commencement of the meeting, declare such interest and shall not, unless
the Commission or commitiee otherwise directs, take part in any
consideration or discussion of, or vote on any question touching such
matier,

(2) A disclosure or interest made under subsection (1) shall be recorded in
the minutes or the meeting at which it is made.

(3) A person who contravenes subsection (1) commits an offence and upon
conviction is liable to a fine not exceeding five hundred thousand shillings
or to imprisonment for a term not exceeding seven years or to both such
fine and imprisonment.

(4) A member or employee of the Commission shall not transact any
business or trade with the Commission.

The Fifth Schedule to No. 9 of 2011 which it is proposed to replace—

FIFTH SCHEDULE
[s. 2]
PROVISIONS RELATING TO THE FIRST REVIEW
[Act No. 12 of 2012, Sch.]
1. Resolution of issues arising from the first review
The Commission shall resolve all issues ansing from the first
review relating to the delimitation of boundaries or constituencies
and wards and publish its final report within a period of four
months or the date or its appointment under this Act.
2. Reference matenals
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submitted to that person, commits an offence and is
liable to imprisonment for a term of one year,

) MNotwithstanding any other written law, where the final
report is not published in accordance with the provisions
of subparagraph (6) the Commission shall, within seven
days of the submission of the said report, cause the
report to be published in at least two dailies of national
circulation and such publication shall have effect as if it
were done in the Gazette.

4, Review of decision of Commission
A person may apply to the High Court for review of a decision of
the Commission made under the Constitution and this Act.

5 Application for review
An application for the review of the decision made under
paragraph 4 shall be made within thirty days of the publication of
the decision in the Gazerte and shall be heard and determined
within three months of the date on which it is filed.

6. Sensitization on the proposed boundaries
The Commission shall, upon publication of the boundanes referred
to in paragraph 3 facilitate sensitization of the public on the
boundaries for a period of thirty days.

T, Maintenance of records
The Commission shall ensure that all documents, materials,
publications, reports and recommendations arsing from the
delimitation process are maintained in a form that is accessible and
usable by members of the public.
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(1) The Commission shall prepare and publish a preliminary report
outlining -

{a) the proposed delimitation of boundaries for
constituencies and wards; and

(b) the specific geographical and demographical details
relating to such delimitation.

(2) The Commission shall ensure that the preliminary report
is made available to the public for a period of twenty-
one days and invite representations from the public on
the proposals contained in the report during that penod.

(3 Upon the expiry of the period provided in sub-paragraph
(2), the Commission shall, within fourteen days, review
the proposed delimitation of boundaries considering the
views received under that sub-paragraph and submit the
revised preliminary report of proposed boundaries to the
Parliamentary Commitiee,

(4) The Parliamentary Committee shall, within fourteen
days of receipt of the revised preliminary report under
sub-paragraph (3), table the revised preliminary report
to the MNational Assembly together with its
recommendations.

(5) The National Assembly shall, within seven days of the
tabling of the revised preliminary report, consider the
revised report and forward its resolutions to the
Commission.

(6) Within fourteen days of the expiry of the period
provided for in sub-paragraph (5), the Commission
shall, taking into account the resolutions of the National
Assembly under subparagraph (5), prepare and submit
its final report outlining the matters set out in sub-
paragraph (1)}(a) for publication in the Crazetfe.

(7) Where the National Assembly fails to make a resolution
within the period specified in subparagraph (5), the
Commission shall proceed to publish its report in
accordance with subparagraph (6).

(8) Any person who, being responsible for the publication
in the (Gazette of the final report submitted under this
paragraph fails to publish the report within the time
required by the Commission after the report has been

23







THE ELECTIONS (AMENDMENT) BILL,
2023



lections (4 ment) Bill 2023

(c) in subsection (3) by inserting the word “valid™
immediately before the words “Kenyan passport™;

(d) by inserting the following new subsection
immediately after subsection 3-

“(3A) A person who registers as a voter during the
period when registration of voters is suspended for
the purposes of a by-election as contemplated
under subsection (1)(b) shall not be eligible to
contest in the electoral area affected the by-
election™.
mﬁi 4.  Section 6 of the principal Act is amended—
24 of 2011 {a) by deleting subsection (1) and substituting therefor
the following new subsections-
(1) The Commission shall cause the Register of
Voters to be opened for inspection by members of
the public at all times.

{1A) The Commission shall rectify the particulars
of voters at all times except-

{a) in the case of a general election or an
clecion under Article 138(5) of the
Constitution, during the sixty-day period
before the date of the election;

{b) in the case of a by-election, betwesn the
date of the declaration of the vacancy of
the seat concemed and the date of such
election; or

(c) in the case of a referendum, between the
date of the publication of the referendum
question and the date of the referendum.

(b) by deleting subsection (2).

Amendment of 5.  Section 8A of the principal Act is amended—
sectiom 8A of

No. 24 of 2011, (a) by deleting subsection (3}; and

(b)in subsection (4), by deleting the expression *
subsection (3)" and substituting therefor the expression
“subsection (1)".

mrﬂf 6. Section 14 of the principal Act is amended in
Ma, 24 of 2011, subsection (2)—
(a) by deleting paragraph (a) and substituting therefor
the following new paragraph—
(a) the day or days for the registration of
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9.

10.

candidates for the presidential election;

(b) by deleting the word *“nomination” appearing in
paragraph (b) and substituting therefor the words
“registration of candidates™.

Section 16 of the principal Act is amended in
subsection (2)}—
(a) by deleting paragraph (b) and substituting therefor the
following new paragraph—

(a) the day or days for registration of candidates for the

parliamentary election;

(b) by deleting the word “nomination” appearing in
paragraph (¢) and substituting therefor the words
“registration of candidates”,

Section 17 of the principal Act is amended in
subsection (2)}—
(a) by deleting paragraph (2) and substituting therefor the
following new paragraph—

(a) the day or days for registration of candidates
for the governor election;

(b) by deleting the word “nomination” appearing in
paragraph (b) and substituting therefor the words
“registration of candidates”.

Section 19 of the principal Act is amended in
subsection (2)}—

(a) by deleting paragraph (b) and substituting therefor
the following new paragraph—=
(a)the day or days for registration of
candidates for the county elections; and

(b) by deleting the word “nomination™ appearing in
paragraph (c) and substituting therefor the word
ot st

Section 22 of the principal Act is amended-

(a) in the marginal note by deleting the word
“nomination™ and substituting therefor the word
“registration”;

(b) in subsection (1) by-
(i) deleting the word “nominated” appearing in
the introductory phrase and substituting
therefor the word “registered”™;
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(ii) deleting paragraph (b); and

(c) in subsection (2), by deleting the word
“nominated” and substituting therefor the word

“registered”.

"‘”"?"d";‘ﬂ"f"f 11. Section 23 of the pnncipal Act is amended—

No. 24 of 2011, (a) in the marginal note, by deleting the word
“nomination” and substituting therefor the word
“registration™;

(b) in the introductory phrase of subsection (1) by
deleting the word “nomination™ appearing
immediately after the words “person qualifies™
and substituting therefor the word “registration”;
and v

{(c) in the introductory phrase of subsection (2) by
deleting the word “nomination™ appearing
immediately after the words “npot qualified for™
and substituting therefor the word “registration”.

'a'”'.’“*;:‘;r“'f 12. Section 24 of the principal Act is amended—

No. 24 9£32011. (a) in th_l: r_rla.rg:i.nai note h].r deleting the word
“nomination” and substituting therefor the word
“registration™; and

(b) in the introductory phrase of subsection (1) by
deleting the word “nomination as a" and
substituting therefor the words “registration as a
candidate for election to the office of™.
mﬁﬁf“ 13. Section 25 of the principal Act is amended—

i Dot RO () in the marginal note by deleting the word
“nomination”™ and substituting therefor the word
ll.regjsn.aﬂmu;

(b) in the introductory phrase of subsection (1) by
deleting the word “pomination as a” and
substituting therefor the words “registration as a
candidate for election to the office of”;

"”“F*ﬂllﬂ;“":'f 14, Section 27 of the principal Act is amended by inserting

mnﬂ.}m. the following new subsection immediately after subsection

(1A)—

(IB) Notwithstanding the provisions under subsection
(1) a coalition political party shall, within fourteen
days of registration, submit to the Commission a copy



Amendment of
section 31 of
Wo. 24 of 2011,

Amendment of
sectbon 33 of
Mo 24 of 2011,

Amendment of
seckion 33 of
Mo, 24 of 2011,

Insertion of new
sectian J3A

el e 1] 02

of the coalition political party’s nomination rules
certified by the Registrar of Political Parties.

15. Section 31of the principal Act is amended—
(a) by deleting subsection (1);

(b) by deleting subsection (2B);
(¢) by deleting subsection (2C);
(d) by deleting subsection (2E); and
(¢) by deleting subsection (2F).

16. Section 32 of the principal Act is amended-

(a) in subsection (1) by deleting the words
“nomination day” appearing immediately after the
words “days before” and substituting therefor the
words “the date for registration of candidates; and

(b) in subsection (lA) by deleting the word
“nomination” appearing immediately after the
words “days before” and substituting therefor the
words “the date for registration of candidates™

17. Section 33 of the principal Act is amended—
(a) in the marginal note by deleting the word
“nomination” and substituting therefor the word
“registration”;

(b) in subsection (1}—
(i) by deleting the word “nominated” appearing in
the introductory phrase and substituting therefor
the word “registered™;

(i} by deleting the words “nomination paper”
appearing in paragraph (b) and substituting
therefor the words “registration of candidates
Form™;

(iii) by deleting the words “nomination day™
appearing in paragraph (¢) and substituting
therefor with the words “date for registration of
candidates";

(iv) by deleting paragraph (d); and
{c) by deleting subsection (2).

18. The principal Act is amended by inserting the following
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Ne.24of2011.  pew section immediately after section 33—

Publication  of 33A. The Commission shall publish

i in the Gazette the names of political party
candidates and independent candidates
registered to contest in an election.

Amendment of i s E _
bt gt 19. Section 34 of the principal Act is amended
Mo, 24 of 2011 . )
(a) by inserting the following new subsections

immediately after subsection 8—

(8A) A person shall not be nominated by a
political party under subsection (4) unless
the person is, on the date of submission of
the party list by the political party, a
registered voter in any of the wards in the
county in which the person is nominated.

(8B) The nomination under subsection (4)
by a political part shall ensure equitable
representation from all wards comprising
the respective county.

(b) by deleting subsection (9).

[“;'ﬁ"';ﬂ‘?‘" 20. The principal Act is amended by insetting the following
Noddera0l,  mew section immediately after section 38 —

Gazettement 38A. (1) The Commission shall —
of  polling
(a) appoint a place or places as a
polling station or polling
stations for each electoral area:

and

(b) publish in the Gazette and
publicise through electronic
and print media of national
circulation and other easily
accessible medium, a notice
specifying the polling stations
established for each electoral
area at least three months
before the date of any election.

{2) No election shall be conducted in a place
other than a place gazetted as a polling station
under subsection (1).

Amendment of 21, Section 38A of the principal Act be amended by
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section A of  pepumbering it 38B.
Ma. 24 of 2011.

Dﬂmﬂﬂn{ 22. The principal Act is amended by deleting section 39 and
substiuten of gy bstituting therefor the following new section—
Mo, 24 of 2011,
ﬂdﬂﬁﬁ“ﬁqﬂ I 39.(1) The Commission shall determine,
d decerton of  geclare and publish the results of an
election immediately after the close of
polling and results declared at the polling
station shall be final.

(2) The Commission shall appoint
constituency retuming officers to be
responsible for-

(a) tallying, announcement and
declaration, in the prescribed form, of the
final results from each polling station in a
constituency for the clection of a member
of the Mational Assembly and members of
a county assembly;

(b) collating, announcing and declaring
the results from each polling station in the
constituency for the election of the
President, county Governor, Senator and
county women representative to the
National Assembly; and

(c) submitting, in the prescribed form, the
collated results for the election of the
President to the national tallying centre
and the collated results for the election of
the county Governor, Senator and county
women rtepresentative to the National
Assembly to the respective county
returning officer.

(3) The Commission shall appoint county
returning officers to be responsible for
tallying, announcement and declaration,
in the prescribed form, of final results
from constituencies in the county for
purposes of the election of the county
Governor, Senator and county women
representative to the National Assembly.

(4) For purposes of a presidential
election, the Commission shall—
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(a)tally, announce and declare the
presidential results before tallying,
announcing and declaring results
for the other elective positions;

(b)electronically transmit the results,
within two hours of the
declaration of the results, from a
polling station to the constituency
tallying centre, national tallying
centre, the candidates or their
agents and elections observers in
the prescribed form;

{(c)where the resulis are not
transmitted in accordance with
paragraph (b), provide reasons in a
prescrbed form;

(d) physically deliver the tabulated
results from a polling station to
the constituency tallying centre
and thersafter to the national
tallying centre;

(e) tally and verify the results received
al the constituency tallying centre
and the national tallying centre;
and

(f) publish the polling results forms
on an online public portal
maintained by the Commission.

(3) The Commission shall verify that the
results transmitted under this szection are
an accurateé récord of the results tallied,
verified and declared at the respective
polling stations.

(6) The Chairperson of the Commission
shall declare the results of the election of
the Prezident in accordance with Article
138(10) of the Constitution.

(7) The Chairperson may declare a
candidate elected as the President before
all the constituencies have transmitted
their results if the Commission is satisfied
that the results that have not been
received will not affect the result of the
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clection.

(&) The Commission shall announce the
final results in the order in which the
tallying and verification of the results is
completed.

(9) The Commission shall, to facilitate
public information, allow a candidate and
their agent, observers and any other
person authorised to access a polling
station or tallying centre to record and
document the tallying, announcement and
declaration of results.

23. Section 44 of the principal Act is amended by inserting
the following new subsection immediately after subsection (4) —

(4A) In procuring the technology, the
Commission shall ensure that —

(i)

(i)

(iif)

intellectual property rights to the
technology vests in the Commission;

the supplier or their associates have
not been found guilty of violating
any procurement law, commitied a
crime, violated professional
standards or been barred from
participating in public procurement
in any jurisdiction; and

subject to the Constitution, this Act
and the Data Protection Act, the
technology is accessible and
available for scrutiny by candidates,
courts and such other persons as
required under the law.

24. Section 44A of the principal Act is amended-
(a) by renumbering the existing provision as
subsection (1);

(b) by inserting the words “and transmission of
election results” immediately after the words
“identification of voters”; and

(c) by inserting the following new sub-section
immediately after subsection (1)}—

(2) The Commission shall make
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Regulations for the better camying into
effect the provisions of this section.

25. The principal Act is amended by deleting section 45.

26. Section 46 of the principal Act is amended in subsection
(1) by-
(8) deleting subparagraph (ii) appearing in paragraph
(b); and

(b) deleting paragraph (c)

27. The principal Act is amended by deleting section 48,
‘28. The principal Act is amended by repealing section 74.

29. Section 75 of the principal Act is amended -

{a) in subsection (4) by deleting the words “on matters of
law only™; and

(b) by inserting the following subsection immediately
after subsection (4)—

(5} The determination of the appeal under sub-
section (4) by the High Court shall be final.

30. Section B2 of the principal Act is amended by inserting
the following subsection immediately after subsection (3) -

(4) An election court may extend a scrutiny of votes
beyond the polling stations or areas mentioned in the

pleadings.

31. The principal Act is amended by inserting the following
new section immediately after section 82 -

Access  to 82A. (1) The Commission shall ensure

mformation.  sccess to  information including any
technology used in the elections in accordance

lf;g 24 of with the Constitution, the Data Protection Act

Mo 9of2gyy 2nd the I.r!ﬂ:]:lmdml Electoral and Boundaries
Commission Act.

{2) Where a request for access to information
is made for the purposes of a court order for

10
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scrutiny of votes, the Commission shall
facilitate access—

(a)in the case of a presidential
election, within three days of
the date of the request; and

(b)in the case of any other ¢lective
position, within seven days of
the date of the request.

(3) The Commission shall not charge fees
where the information requested is provided
in softcopy format.

4) Where information requested is to be
provided in hardcopy format, the Commission
may charge a prescribed fee for the provision
of the information and the fee shall not
exceed the actal costs of making copies of
such information and if applicable, supplying

them to the applicant.
Amendment of 32. Section 85A of the principal Act is amended -
section B5A of
No. 24 of 2011. s ;
(a) in subsection (1) by deleting the words “on
matters of law only™; and
(b) by inserting the following subsection immediately
after subsection (2)—
(3) The determination of the appeal under section
(2) by the Court of Appeal shall be final.
Insertion of new 33, The principal Act is amended by inserting the following new
partinNo. 240 b part immediately afler section §7-
: Evaluation of electoral process
Evaluaticn 87A. (1) The Commission shall, pursuant

deciont. o Apicle R8(4)h) of the Constitution and
within one year of a general election, facilitate

evaluation of the electoral process.

(2) An evaluation under subsection (1) shall
include-
() a review of the legal framework under
which the general elections were
conducted;

(b) an audit of the Register of Voters used
during the election;

11



The Elections (Amendment) Bill, 2023

Reports.

(c) a review of the role of media and
civil society in the elections;

(d) areview of the voting procedures on
election day;

() a review of the vote counting
procedures on election day;

(f) a review of the elections information
and communication technology
deployed in the conduct of the general
elections;

(g) a review of the human resource
deployed for the conduct of the general
elections;

(h) a review of the existing elections
disputes resolution mechanisms; and

(i) a review of the cost of conducting
the general elections including the
procurement of the necessary goods
and services.

B7B. A report on the evaluation of the

electoral process undertaken in accordance
with section 87A shall be published in the
Gazette and submitted to Parliament.

12
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MEM DU FO o] RE o]

Statement of Objects and Reasons

The principal object of this Bill is to amend the Elections Act, 2011. The Bill seeks to give
effect to some of the recommendations and views of the public that were submitted during
the national dialogue discourse on the Issues of Electoral Justice and Related Matters;
Outstanding Constitutional Matters; Fidelity to Political Parties/Coalitions and the law on
multiparty democracy; Entrenchment of the National Government Constituencies
Development Fund; the Senate Oversight Fund and the National Government Affirmative

Action Fund and Establishment and Entrenchment of State Offices.

Clause 2 of the Bill proposes to amend section 2 of the Act by providing for new definitions
for the terms nomination, political party and nomination day. Further, clause 2 proposes 1o
insert the word “valid” immediately before the words “Kenyan passpori” in the definition of
#identification document and to insert in the interpretation section the definition of the term
“registration of candidates ™

Clause 3 of the Bill proposes to amend section 5 of the Act which provides for registration of
voters by —

a) inserting the words “within the affected electoral area” immediately after the
words “such by-election” in subsection (1)}b); (to clarify that suspension of
voter registration and revision of the register of voters applies only to the
electoral area affected by a by-election)

b) inserting the words “of the referendum question™ immediately after the word
“publication” in subsection (1)(ba);

¢) inserting the word “valid” immediately before the words “Kenyan passport” in
subsection (3); and

d) inserting & new subsection (3A) which provides that persons registered as voters
during the period when registration of voters is suspended by reason of a by-
election shall not be eligible to contest in the electoral area affected by the by-
election.

Clause 4 of the Bill proposes to amend section 6 of the Act which provides for inspection of
register of voters by deleting subsections (1) and (2) and substituting therefor with new
subsections providing for the inspection of register of voters by members of the public and
rectification of particulars of voters as well as the exceptions when the IEBC shall not be
expected to rectify the particulars of voters.

13
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Clause 5 of the Bill proposes to amend section 8A by deleting subsection (3) which provides
for audit of the register of voters by a professional reputable firm for purposes of the first
general election after commencement of the Act.

Clauses 6, 7, 8, 9, 10, 11, 12 and 13 of the Bill proposes to amend sections 14, 16, 17, 19,
22,23, 24, and 25 by deleting the word “nominations™ and substituting it with *“registration of
candidates™ so as to differentiate the roles of IEBC and those of the Registrar of political
parties. Additionally, clauses 7 and 9 deletes submission of party lists in respect of Parliament
and County Assemblies to IEBC by political parties.

Further clause 10 of the Bill proposes to delete section 22(1)(b) that set out the education
requirements for Members of Parliament or County Assembly. These requirements were
declared unconstitutional in Wambui & 10 others v Speaker of the National Assembly & &
others Constitutional Petition 28 of 2021 & Petition E549, E077, E037 & E065 of 2021
(Consolidated). :

Clause 14 of the Bill proposes to amend section 27 by inserting a new subsection (1B) to
provide that a coalition party shall within 14 days of registration submit to IEBC a copy of its
nomination rules certified by the Registrar of political partics.

Clause 15 of the Bill proposes to amend section 31 which provides for nomination of
political party candidates by deleting subsection (2), (2B), (2C), (2E) and (2F) which provide
for -

a) that IEBC shall upon request by a political party, conduct and supervise
nomination of candidates by the political party for presidential, parliamentary, or
county elections in accordance with article 88 of the constitution;

b) the submission to the IEBC of the names of the persons contesting party primary
and the date of the party primary, and publication of these information in the
Gazette by [EBC; and

¢} the requirement that Parliament shall appropriate monies for the effective
implementation of the section.

Clause 16 of the Bill proposes to amend section 32 which provides for approval of symbol
for independent candidate by deleting the words “nomination day™ and “nomination™ and
substituting them with the words “the date for registration™; and “registration™ respectively.

Clause 17 of the Bill proposes to amend section 33 which provides for nomination of
independent candidates —
a) in subsection (1) by deleting the word “nomination™ and substituting therefor
the word “registration”;

14
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b) in subsection (1) deleting the words “nomination paper™ in paragraph (b) and
substituting therefor the words “registration of candidates Form®, and in
paragraph (c) by deleting the words “nomination day™ and substituting therefor
the words “date gazetted for registration of candidates™; and

¢) deleting subsection (2) which provide for the publication in the Gazette of the
names of persons intending to contest in the election as independent candidates.

Clause 18 of the Bill proposes to amend the Act by inserting new section 33A to provide for
publication in the Gazette of party candidates and independent candidates registered to
contest in an election.

Clause 19 of the Bill proposes to amend section 34 which provide for nomination of party
lists members by inserting new sections (BA) and (2B) to provide that a person can only be
nominated as a member of a county assembly if such a person is a registered voter in a ward
within & county the person is to be nominated, and the need to ensure equitable representation
from all wards comprising the respective county as regards nominations,

Clause 20 of the Bill proposes to amend the Act by inserting a new section 38A to provide
for the designation of polling stations by the IEBC and publishing them in the Gazette at least
three months before the date of any election. Further, the new section provides that elections
shall not be conducted in a place not designated as a polling station.

Clause 22 of the Bill proposes to repeal and replace section 39 which provides for
determination and declaration of results and substitute it with a new section. The new section
proposes that results at the polling station shall be final, and the presidential election shall be
tallied, announced and declared and electronically transmitted before all other elective
positions, Further, the new section has omitted provisions providing for —

a) where there is a discrepancy between the electronically transmitted and the
physically delivered results the result which is an accurate record of the results
tallied, verified and declared at the respective polling station shall prevail;

b} any failure to transmit or publish the election results in an electronic format shall
not invalidate the result as announced and declared; and

¢) the requirement for IEBC to establish a mechanism for the live-streaming of
results as announced at polling stations to facilitate public information.

Clause 23 of the Bill proposes to amend section 44 which provides for technology to provide
that the Commission shall ensure that intellectual property to the technology is vested in the
Commission, a supplier of technology to be used shall not have been found guilty of violating
any procurement law or committed a crime anywhere in the world Additionally, the
amendment seeks to provide for access accessible and available for scrutiny of the
technology subject to the applicable laws.

Clause 24 of the Bill proposes to amend section 44A of the act which provides for
complementary mechanism for identification of voters by inserting the words “and
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transmission of election results” and mandating [EBC to make Regulations for better carrying
into effect the provisions of section 44.A.

Clause 25 of the Bill proposes to delete section 45 of the Act which provides for conditions
under which a Member of Parliament may be recalled. These provisions were declared
unconstitational in Katiba Institute & another v Attorney General & another Constitutional
Petition No. 209 of 2016 [Formerly Kisumu Petition Number 9 of 2016]

Clause 26 of the Bill proposes to delete the provisions of section 46{1Nb)ii) and (c) that
required that a petition to recall a member of parliament must be signed by a petitioner who
was registered to vote in the election in respect of which the recall is sought and that the
petition must be accompanied by an order of the High Court. These provisions were declared
unconstitutional in Katiba Institute & another v Attorney General & another Constitutional
Petition No, 209 of 2016 [Formerly Kisumu Petition Number 9 of 2016]

Clause 27 of the Bill proposes to delete section 48 of the Act which presently provides that a
recall election shall be valid if the number of voters who concur in the recall election is at
least fifty percent of the total number of registered voters in the affected county or
constituency. This provision was declared unconstitutional in Katiba Instinie & another v
Attorney General & another Constitutional Petition No. 209 of 2016 [Formerly Kisumu
Petition Number 9 of 2016]

Clause 28 of the Bill proposes to repeal section 74 of the Act which provides for settlement
of certain ¢lectoral disputes by the IEBC since this mandate is now a function of the Political
Parties Dnsputes Tribunal established under the Political Parties Act, 2011,

Clause 29 of the Bill proposes to amend section 75 which provides for county election
disputes by deleting the requirement that appeals to the High Court shall be on matters of law
only, and inserting a new subsection (5) to provide that the decision of the High Court on an
appeal on the validity of election of 2 member of a county assembly shall be final.

Clause 30 of the Bill proposes to amend section 82 of the Act which provides for scrutiny of
votes by providing that a court may extend a scrutiny of votes beyond the polling stations or
areas mentioned in the pleadings.

Clause 31 of the Bill proposes to insert a new section 32A to provide for access to
information held by the I[EBC. Where such information is required for purposes of scrutiny of
votes, the information shall be provided within three days in the case of a presidential
election, and within seven days in the case of all other elective positions.

Clause 32 of the Bill proposes to amend section 85A which provides for appeals to the Court
of Appeal in respect of membership of the National Assembly, Senate or the office of county
govemmor by deleting the requirement that appeals shall be on matters of law only, and
inserting a new subsection (5) to provide that the decision of the Court of Appeal shall be
final.

Clause 33 of the Bill proposes to insert new sections 87A, 87B and 87C to provide for the
appointment by Parliament of an independent firm to carry out an evaluation of the electoral
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process after a general election. The evaluation shall include a review of the legal framework,
processes and costs associated with the electoral process. The proposed new provisions
require the preparation of a report for submission to Parliament within ninety days of the
appointment of the independent firm.

Statement on the delegation of legislative powers and limitation of fundamental rights
and freedoms :

The Bill does not delegate legislative powers nor does it limit fundamental rights and
freedoms.

Statement on whether the Bill concerns county governments

The Bill concerns county governments in terms of Article 110(1) of the Constitution as it
contains provisions relating to the election of members of a county assembly and a county
executive.

Statement that the Bill is not a money Bill within the meaning of Article 114 of the
Constitution
The Bill is not a money Bill within the meaning of Article 114 of the Constitution.

Dated the.... . cinseiny SOLY.
KIMANI ICHUNG'WAH, OPIYO WANDAYI,
Leader of the Majority Party. Leader of Minority Party.
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Section 2 of the Act which it is proposed to amend-
2. In this Act, unless the context otherwise requires—
“adult™ has the meaning assigned to it in Article 260 of the Constitution;

“agent” means a person duly appointed by—
(a) a political party or an independent candidate for the purposes of an election
under this Act; or
(b) a referendum committee for the purposes of a referendum under this Act,
and includes a counting agent and a tallying agent;

“ballot box" means a transparent container with a slot on the top sufficient to accept a
ballot paper in an election or in a referendum but which prevents access to the votes
cast until the closing of the voting period;

“ballot paper” means a paper used to record the choice made by a voter and shall
include an electronic version of a ballot paper or its equivalent for purposes of
electronic voling,

“campaign period” means the period specified as such in the notice issued by the
Commission in relation to an election;

“candidate” means a person contesting for an elective post;

“Commission” means the Independent Electoral and Boundaries Commission
established under Article 88 of the Constitution;

“constituency”™ means one of the constituencies into which Kenva is divided under
Article 89 of the Constitution;

“constituency register" means the register of voters compiled in respect of each
constituency by the Commission;

“eounty” means the counties into which Kenya is divided under Article 6 (1) of the
Constitution and specified in the First Schedule of the Constitution;

“county assembly™ means a county assembly constituted in accordance with Article
177 of the Constitution;

“county election” means the election of a county governor or @ member of a county
assembly;

“disability™ has the meaning assigned to it in Article 260 of the Constitution;

“election™ means a presidential, parliamentary or county election and includes a by-
election;

“electoral area™ means a constitfuency, a county or a ward:
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“clection court” means the Supreme Court in exercise of the jurisdiction conferred
upon it by Article 163 (3) (a) or the High Court in the exercise of the jurisdiction
conferred upon it by Article 165 (3) (a) of the Constitution and the Resident
Magistrate’s Court designated by the Chief Justice in accordance with section 75 of
this Act;

“election material” means ballot boxes, ballot papers, counterfoils, envelopes, packets
statements and other documents used in connection with voting in an election and
includes information technology equipment for voting, the voting compartments,
instruments, seals and other materials and things required for the purpose of
conducting an election;

“election material” means ballot boxes, ballot papers, counterfoils, envelopes, packets
statements and other documents used in connection with voting in an election and
includes information technology equipment for voting, the voting compartments,
instrurments, seals and other materials and things required for the purpose of
conducting an election;

"election offence" means an offence under this Act;

“elections officer” means a person appointed by the Commission for the purposes of
conducting an election under this Act;

“election period™ means the period between the publication of a notice by the

Commission for a presidential, parliamentary or county election under sections 14, 16,
17 and 19 and the Gazettement of the election results;

“alection results” means the declared outcome of the casting of votes by voters at an
election;

“harambes™ means the public collection of monies or other property in aid or support
of a cause or a project;

“identification document” means a Kenyan national identification card or a Kenyan
passport;

“illegal practice™ means an offence specified in Part VI;

“independent candidate” means a candidate for presidential, parliamentary or county
elections who is not 2 member of a political party;

“nomination” means the submission to the Commission of the name of a candidate in
accordance with the Constitution and this Act;

“nomination day” in respect of an election, means the day gazetted by the
Commission as the day for the nomination of candidates for that election

“observer” means a person or an organisation accredited by the Commission to
observe an election or a referendums;
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“party list” means a party list prepared by a political party and submitted to the
Commission pursuant to and in accordance with Article 90 of the Constitution and
sections 28, 34, 35, 36and 37;

“parliamentary election™ means the election of one or more members of Parliament;
“petition” means an application to the election court under the Constitution or under
this Act;

“political party™ has the meaning assigned to it in Article 260 of the Constitution;

“polling station™ means any room, place, vehicle or vessel set apart and equipped for
the casting of votes by voters at an election;

“presidential election™ means an election of a President in accordance with Articles
136, 139 (1) (b) and 146 (2) (b) of the Constitution;

“Principal Register of Voters™ means a current register of persons entitled to vote at an
election prepared in accordance with section 3 and includes a register that is compiled
electronically;

“public officer” has the meaning assigned to 1t in Article 260 of the Constitution;
“public resources” include— _

(a) any vehicle, or equipment owned by or in the possession; or (b) premises owned or
occupied by, any government, state organ, statutory corporation ora company in
which the Government owns a controlling interest;

“referendum™ means a poll held under Part V;

“referendum committee™ means a national or a parliamentary constituency committee
compnsing of persons intending to support or oppose a referendum question;

“referendum officer” means a person appointed by the Commission for the purpose of
conducting a referendum;

“referendum question™ means a question upon which voters shall vote in a referendum
as specified in section 49,

“registration officer” means a person appointed by the Commission for the purpose of
preparing a register of voters;

“returning officer” means a person appointed by the Commission for the purpose of
conducting an election or a referendum under this Act;

“supporter” means a voter who supports the nomination of a candidate;
“wessel” includes any ship, boat or any other description of vessel used in navigation;

“voler” means a person whose name is included in a current register of voters;
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“yoting period” means the period specified as such in the notice issued by the
Commission in relation to an election;

“ward’ means an electoral area within a county delimited in accordance with Article
89 of the Constitution.

Section 5 of the Act which it is proposed to amend-
5. (1) Registration of voters and revision of the register of voters under this Act shall be
carried out at all times except—
(a) in the case of a general election or an election under Article 138(5) of the
Constitution, between the date of commencement of the sixty day period immediately
before the election and the date of such election;
Provided that this applies to the first general election under this Act.

(c) in the case of a by-election, between the date of the declaration of the vacancy of
the seat concerned and the date of such by-election; or

{d) in any other case, between the date of the declaration of the vacancy of the seat
concerned and the date of such election.

(2) Notwithstanding subsection (1), where an election petition is filed in respect of an
electoral area, between the date of the filing of the petition and the date of the by-election,
where a court determines that a by-election is to be held, a voter shall not be allowed to
transfer his or her vote to the affected electoral area.

(3) Any citizen of Kenya who has attained the age of eighteen years as evidenced by either a
national identity card or a Kenyan passport and whose name is not in the register of voters
shall be registered as a voter upon application, in the prescribed manner, to the Commission.

(3A) Despite subsection (3), a citizen who has attained the age of eighteen years and has
registered for an identification card and is in the possession of an acknowledgement of
registration certificate shall, upon application, be registered as a voter using the
acknowledgement of registration certificate, but may only vote using an identification card.

(3B) For purposes of this section, an acknowledgment of registration certificate means a
certificate issued by a registration officer under the Registration of Persons Act to a person
who has applied for an identification card, pending the issuance of that card.

(4) All applicants for registration under this section shall be registered in the appropriate
register by the registration officer or any other officer authorised by the Commission.

(5) The registration officer or any other authorised officer referred to in subsection (3) shall,
at such times as the Commission may direct, transmit the information relating to the
registration of the voter to the Commission for inclusion in the Principal Register of voters.

Section 6 of the Act which it is proposed to amend-

6. (1) The Commission shall cause the Principal Register of Voters to be opened for
inspection by members of the public at all times for the purpose of rectifying the particulars
therein, except for such period of time as the Commission may consider appropriate.
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(2) The Commission shall, within sixty days from the date of the notice for a general election,
open the Principal Register of Voters for mspection for a penod of at least fourteen days or
such peniod as the Commission may consider necessary.

(3) The Commission shall, upon expiry of the period for inspection specified under
subsection (1), compile the amendments to the register of voters and as soon as practicable
thereafter, at least fourteen days before an election—
{(2) publish a notice in the Gazette to the effect that such compilation has been
completed; and

{(b) cause to be transmitted to every registration officer, a copy of the part of the
Principal Register of Voters relating to the constituency for which the registration
officer is responsible to be kept in safe custody.

{(4) The Principal Register of Voters shall be kept at the headguarters of the Commission and
copies of the part of the Principal Register of Voters relating to the constituency for which the
registration officer i5 responsible shall be kept at all the constituency offices of the
Commission.

Section 84 of the Act which it is proposed to amend-
8(1)The Commission may, at least six months before a general election, engage a
professional reputable firm to conduct an audit of the Register of Voters for the purpose of—

(a) venfying the accuracy of the Register,
(b)recommending mechanisms of enhancing the accuracy of the Register; and

(clupdating the register.

(2)The Kenya Citizens and Foreign Nationals Management Service established under section
3 of the Kenya Citizens and Foreign Nationals Management Service Act (No. 3 of 2011) shall
make available to the Commission the information held by it in the national population
register for the purpose of the conduct of an audit under subsection (1).

(3)For purposes of the first general election after the commencement of this section, the
Commission shall, within thirty days of the commencement of this section, engage a
professional reputable firm to conduct an audit of the Register of Voters for the purpose of —
(ayverifying the accuracy of the Regster;

(blrecommending mechanisms of enhancing the accuracy of the Register; and

(cjupdating the register.

(4)The firm engaged under subsection (3) shall conduct the aundit and report to the
Commission within a period of thirty days from the date of engagement.

{(5)The Commission shall, within fourteen days of receipt of the report under subsection (4),
submit the report to the National Assembly and the Senate.
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(6)The Commission shall implement the recommendations of the audit report within a period
of thirty days of receipt of the report and submit its report to the National Assembly and the
Senate.

Section 14 of the Act which it is proposed to amend-
14. (1) Whenever a presidential election is to be held, the Commission shall publish a notice
of the holding of the election in the Gazette and in electronic and print media of national
circulation—
(a) in the case of a general election, at least sixty days before the date of the election;
OT

(b) in the case of an election under Article 138(5) of the Constitution, at least twenty-
one days before the date of the election;

() in any other case, upon the office of the President becoming vacant.

(2) The notice referred to in subsection (1) shall be in the prescribed form and shall specify—
(a) the nomination day for the presidential election; and

(b) the day or days on which the poll shall be taken for the presidential election,
which shall not be less than twenty-one days after the day specified for nomination.

Section 16 of the Act which it is proposed to amend-
16. (1) Whenever a parliamentary election is to be held, the Commission shall publish a
notice of the holding of the election in the Gazette and in the electronic and print media of
national circulation—
(a) in the case of a general election, at least sixty days before the date of the general
election; or

(b) in any other case, upon the office of a member of Parliament becoming vacant and
on receipt of a notice issued by the respective Speaker under subsection (2).

(2) The notice referred to under subsection (1) shall be in the prescribed form and shall
specify—
(a) the day upon which political parties shall submit a party list in accordance with
Article 90 of the Constitution;
(b) the day for the nomination of candidates for the parliamentary election; and

(¢) the day or days on which the poll shall be taken for the election, which shall not be
less than twenty-one days after the day specified for nomination under paragraph (b).

(3) Whenever a vacancy occurs in the National Assembly or the Scnate, the respective
Speaker shall issue a notice in accordance with Article 101 of the Constitution.

(4) The Commission shall within twenty-one days of receipt of the notice issued under
subsection (2), transmit the notice to the relevant returning officer.

Section 17 of the Act which it is proposed to amend-
17. Initiation of county govemor election
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(1) Whenever an election for a county governor 15 to be held, the Commission shall publish a
notice of the holding of the election in the Gazette and in the electronic and print media of
national circulation —

(2) in the case of a general election, at least sixty days before the date of the general election;
or

(b) in any other case, upon the office of the county governor becoming vacant.

(2) The notice referred to in subsection (1) shall be in the prescribed form and shall specify—
(a) the day for the nomination of candidates for the county govemnor election; and

(b} the day or days on which the poll shall be taken for the county governor election, which
shall not be less than twenty-one days after the day specified for nomination.

Section 19 of the Act which it is proposed to amend-

19. {1) Whenever a county assembly election is to be held, the Commission shall publish a
notice of the holding of the election in the Gazette and in the electronic and print media of
national circulation—
(a) in the case of a general election, at least sixty days before the date of general
election; or

(b) in any other case, upon the office of 2 member of a county assembly becoming
vacant,

(2) The notice referred to under subsection (1) shall be in the prescribed form and shall
specify—

(a) the day upon which political parties shall submit a party list in accordance with
Article 90 of the Constitution:

(b) the day for the nomination of candidates for county elections; and

{c) the day or days on which the poll shall be taken for the county election, which
shall not be less than twenty-one days after the day specified for the nomination under

paragraph (b).

(3) Whenever a vacancy occurs in a county assembly, the speaker of the county assembly
shall within twenty-one days after the occurrence of the vacancy issue a notice to the
Commission in the prescribed form.

{4) The Commission shall within twenty-one days of receipt of the notice issued under
subsection (3), transmit the notice to the relevant returning officer.

Section 22 of the Act which it is proposed to amend-
22 Qualifications for nomination of candidates
(1)A person may be nominated as a candidate for an election under this Act only if that
person—
{a)is qualified to be elected to that office under the Constitution and this Act; and

(bjholds—
(1)Jin the case of a Member of Parliament, a degres from a umiversity

recognized in Kenya; or
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(i)in the case of member of a county assembly, a degree from a university
recognized in Kenya.
(1A)Notwithstanding subsection (1), this section shall come into force and shall apply to
qualifications for candidates in the general elections to be held after the 2017 general
elections.

(1B)The provisions of this section apply to qualifications to nomination for a party list
mermber under section 34,

{2)Notwithstanding subsection (1)(b), 2 person may be nominated as a candidate for election
as President, Deputy President, county Governor or deputy county Governor only if the
person is a holder of a degree from a university recognised in Kenya.

(2A)For the purposes of the first elections under the Constitution, section 22 (1) (b) and
section 24 (1) (b), save for the position of the President, the Deputy President, the Governor
and the Deputy Governor, shall not apply for the elections of the offices of Parliament and
county assembly representatives. \ :

Section 23 of the Act which it is proposed to amend-

23. Qualifications and disqualifications for nomination as President

(1) A person qualifies for nomination as a presidential candidate if the person—

(a) is a citizen by birth;

(b) is qualified to stand for election as a member of Parliament;

(¢) is nominated by a political party, or is an independent candidate; and

(d) is nominated by not fewer than two thousand voters from each of a majonty of the
counties,

(2) A person is not qualified for nomination as a presidential candidate if the person—
(a) owes allegiance to a foreign state; or

(b) is a public officer, or is acting in any State or other public office.

(3) Subsection (2) (b) shall not apply to—

{a) the President;

(b) the Deputy President; or

(¢) a member of Parliament.

Section 24 of the Act which it is proposed to amend-

24, Qualifications and disqualifications for nomination as member of Parliament

(1) Unless disqualified under subsection (2), & person qualifies for nomination as a member
of Parliament if the person—

(&) is registered as a voter;

(b) satisfies any educational, moral and ethical requirements prescribed by the Constitution
and this Act; and

(c) is nominated by a political party, or is an independent candidate who is supported-

(i) in the case of election to the National Assembly, by at least one thousand registered voters
in the constituency; or

(ii) in the case of election to the Senate, by at least two thousand registered voters in the
county.

(2) A person is disqualified from being elected a member of Parliament if the person—

(a) is & State officer or other public officer, other than a member of Parliament;
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(b) has, at any time within the five years immediately preceding the date of election, held
office as a member of the Commission;

{c) has not been a citizen of Kenya for at least the ten years immediately preceding the date of
election;

(d) is a member of a county assembly;

(e} is of unsound mind;

(f) is an undischarged bankrupt;

(g) is subject to a sentence of imprisonment of at least six months, as at the date of
registration as a candidate, or at the date of election; or

(h) is found, in accordance with any law, to have misused or abused a State office or public
office or in any way to have contravened Chapter Six of the Constitution.

(3) A person is not disqualified under subsection (2) unless all possibility of appeal or review
of the relevant sentence or decision has been exhausted.

Section 25 of the Act which it is proposed to amend-

25, Qualifications for nomination as member of county assembly

(1) Unless disqualified under subsection (2), a person qualifies for nomination as a member
of a county assembly if the person—

(a) 15 registered as a voter;

(b) satisfies any educational, moral and ethical requirements prescribed the Constitution and
this Act; and

(c) 1s either-

(1) nominated by a political party; or

(ii) an independent candidate supported by at least five hundred registered voters in the ward
concerned.

(2) A person is disqualified from being elected a member of a county assembly if the
person—

(a) 15 a State officer or other public officer, other than a member of the county assembly;

(b) has, at any time within the five years immediately before the date of election, held office
as a member of the Commission;

(c) has not been a citizen of Kenya for at least the ten years immediately preceding the date of
election;

(d) is of unsound mind;

(e) 15 an undischarged bankrupt;

(f) is serving a sentence of imprisonment of at least six months; or

(g) has been found, in accordance with any law, to have misused or abused a State office or
public office or to have contravened Chapter Six of the Constitution.

(3) A person is not disqualified under subsection (2) unless all possibility of

appeal or review of the relevant sentence or decision has been exhausted.

Section 27 aof the Act which it is proposed o amend-

27. Submission of party nomination rules

(1) A political party shall submit its nomination rules to the Commission at least six months
before the nomination of its candidates.

(1A) The Registrar of Political Parties shall certify the nomination rules submitted under
subsection (1).

(2) An amendment to the nomination rules shall only be effective ninety days afier
submission of the amendments to the Commission.
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(2A) Upon receipt of the nomination rules from a political party under subsection (1), the
Commission shall, within fourteen days, review the rules to ensure compliance with the
prescribed regulations and —

(a) issue the political party with a certificate of compliance; or

(b) require the political party to amend the rules to ensure such compliance within fourteen
days.

(2B) For purposes of subsection (2A), the Commission shall, by notice in the Gazette, 1ssue
Regulations prescribing guidelines to be complied with and the process by which political
parties nominate candidates for nomination in accordance with Article 88 (4) (d) of the
Constitution failing which the rules shall become void.

Section 31 of the Act which it is proposed to amend-

31. Nomination of political party candidates

{1) A person qualifies to be nominated by a political party for presidential, parliamentary and
county elections for the purposes of Articles 97, 98, 137, 177 and 180 of the Constitution if
that person—

(a) is selected in the manner provided for in the constitution or rules of the political party
concerned relating to members of that party who wish to contest presidential, parliamentary
and county elections; and

(b) subject to subsection (4), the party certifies the nomination to the Commission.

(2) The Commission shall, upon the request of a political party, conduct and supervise the
nomination of candidates by the political party for presidential, parliamentary or county
elections in accordance with Article 88 of the Constitution.

(2A) Every political party shall submit the names of the party candidates who have been
selected to participate in the general elections under this Act at least sixty days before the
elections.

(2B) A political party shall, at least twenty- one days before the nomination day, submit to the
Commission the names of the persons contesting in its party primary and the date of its party
primary.

(2C) The Commission shall publish, in the Gazette the names of the persons contesting in a
party primary under subsection (1) and the date of the party primary within seven days of
receipt of the names of party candidates.

(2D) A candidate for a presidential, parliamentary or county election shall be selected by
persons who are members of the respective political parties and whose names appear on the
party membership list as submitted to the Commission under section 28.

(2E) Where the Commission receives multiple requests under subsection (2), the Commission
shall conduet and supervise the nomination of candidates for presidential, parliamentary or
county elections for all the requesting political parties —

(a) on the same day;

(b) in the same polling centres; and

(c) in different polling streams for each participating political party.

(2F) Parliament shall appropriate monies for the effective implementation of this section.

(3) Every political party shall notify the Commission of the name of the person authorised by
the party to certify to the Commission that a person has or persons have been selected by the
party under subsection (1) and the person or persons so named shall deposit his or their
specimen signature with the Commission in such manner as the Commission may require.

(4) The authorised person or persons referred to in subsection (4) shall, in wniting, certify that
a candidate has been nominated by the party.
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Section 32 of the Act which it is proposed to amend-

32, Approval of symbol for independent candidate

(1) An independent candidate shall submit the symbol the candidate intends to use duning an
election to the Commission at least twenty-one days before nomination day.

{1A) Where there is a vacancy in the office of the Govemor, an independent candidate shall
submit to the Commission, the symbol that the person intends to use during an election at
least seven days before nomination.

{2) The Commission shall, upon receipt of the symbol submitted fo it under this section
approve or reject the symbol.

{3} The Commission may refuse to approve the symbol of an independent candidate if the
symbol—

(a) is obscene or offensive;

(b) is the symbol of another candidate or of a political party; or

{c) so nearly resembles the symbol of another candidate or political party or any other legal
entity registered under any other wntten law.

Section 33 of the Act which it is proposed to amend-

33. Nomination of independent candidates

(1) A person qualifics to be nominated as an independent candidate for presidential,
parliamentary and county elections for the purposes of Articles 97, 98, 137, 177, and 180 of
the Constitution if that person—

(a) has not been a member of any political party for at least three months preceding the date
of the election;

(b) has submitted to the Commission, at least sixty days before a general election, a duly
filled nomination paper in such form as may be prescribed by the Commission;

{c) has, at least ninety days before the date of a general election or at least twenty one days
before the date appointed by the Commission as the nomination day for a by—election,
submitted to the Commission the name and symbol that the person intends to use dunng the
election; and

{d} is selected in the manner provided for in the Constitution and by this Act,

(2) The Commission shall publish in the Gazette, the names of persons intending to contest in
the election as independent candidates at least fourteen days before the nomination day.

Section 34 of the Act which it is proposed fo amend-

34.(1)The election of members for the National Assembly, Senate and county assemblies for
party list seats specified under Articles 97 (1) (c) and 98 (1) (b) (c) and (d) and Article 177 (1)
{b) and (c) of the Constitution shall be on the basis of proportional representation and in
accordance with Article 90 of the Constitution.

(2)A political party which nominates a candidate for election under Article 97 (1) (a) and (b)
shall submit to the Commission a party list in accordance with Article 97 (1) (c) of the
Constitution.

(3)A political party which nominates a candidate for election under Article 98 (1) (a) shall
submit to the Commission a party list in accordance with Article 98 (1) (b) and (c) of the
Constitution.
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(4)A political party which nominates a candidate for election under Article 177 (1) (a) shall
submit to the Commission a party list in accordance with Article 177 (1) (b) and (¢) of the
Constitution.

(4A)In the case of a person nominated pursuant to Article 177(1) (c) of the Constitution, the
party list shall include a certification in the manner prescribed by the Commission.

(5)The party lists under subsection (2), (3) and (4) shall be submitted in order of prionity.

(6)The party lists submitted to the Commission under this section shall be in accordance with
the constitution or nomination rules of the political party concerned.

(6A)Upon receipt of the party list from a political party under subsection (1), the Commission
shall review the list to ensure compliance with the prescribed regulations and —
{a)issue the political party with a certificate of compliance; or

(bjrequire the political party to amend the party list to ensure such compliance failing
which the Commission shall reject the list.

(6B)For purposes of subsection (6A), the Commission may, by notice in the gazette, issue
regulations prescribing guidelines to be complied with in preparation of party lists.

(7)The party lists submitted to the Commission shall be valid for the term of Parliament.

(8)A person who is nominated by a political party under subsection (2), (3) and (4) shall be a
person who is a member of the political party on the date of submission of the party list by
the political party.

(9)The party list shall not contain a name of a candidate nominated for an election.
(10)A party list submitted for purposes of subsection (2), (3), (4) and (5) shall not be

amended during the term of Parliament or the county assembly, as the case may be, for which
the candidates are elected.

Section 384 of the Act which it is proposed to amend-

38A. Number of voters per polling station
For the purposes of providing efficient and effective conduct of elections, the number of
voters per polling station shall not exceed seven hundred.

Section 39 of the Act which it is proposed to amend-

Determination and declaration of results
39.{1)The Commission shall determine, declare and publish the results of an election
immediately after close of polling.

(1A)The Commission shall appoint constituency returning officers to be responsible for—
(ijtallying, announcement and declaration, in the prescribed form, of the final results
from each polling station in a constituency for the election of a member of the
National Assembly and members of the county assembly;
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(ii)collating and announcing the results from each polling station in the constituency
for the election of the President, county Govemor, Senator and county women
representative to the National Assembly; and

(ilijsubmitting, in the prescribed form, the collated results for the election of the
President to the naticnal tallying centre and the collated results for the election of the
county Governor, Senator and county women representative to the National Assembly

to the respective county returning officer.

(1B)The Commission shall appoint county returming officers to be responsible for tallying,
announcement and declaration, in the presenibed form, of final results from constituencies in
the county for purposes of the election of the county Governor, Senator and county women
representative to the National Assembly.

(1C)For purposes of a presidential election, the Commission shall —
(a)electronically transmit and physically deliver the tabulated results of an election for |
the President from a polling station to the constituency tallying centre and to the
national tallying centre;

(bitally and verify the results received at the constituency tallying cenire and the
national tallying centre; and

(c)publish the polling result forms on an online public portal maintained by the
Commission.

{(1D)The Commission shall verify that the results transmitted under this section are an
accurate record of the results tallied, verified and declared at the respective polling stations.

(1E)Where there is a discrepancy between the electronically transmitted and the physically
delivered results, the Commission shall verify the results and the result which is an accurate
record of the results tallied, verified and declared at the respective polling station shall

prevail.

(1F)Any failure to transmit or publish the election results in an electronic format shall not
invalidate the result as announced and declared by the respective presiding and returmning
officers at the polling station and constituency tallying centre, respectively.

{13)The Commission shall, to facilitate public information, establish a mechanism for the
live-streaming of results as announced at polling stations, and the results so streamed shall be
for purposes of public information only and shall not be the basis for a declaration by the
Commission.

{(1H)The chairperson of the Commission shall declare the results of the election of the
President in accordance with Article 138(10) of the Constitution.

{2)The Chairperson may declare a candidate elected as the President before all the
constituencies have tfransmitted their results if the Commission is satisfied the results that
have not been received will not affect the result of the election.
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{3)The Commission shall announce the final results in the order in which the tallying of the
results is completed.

Section 44 of the Act which it is propesed to amend

44. Use of technology

(1) Subject to this section, there is established an integrated electronic electoral system that
enables biometric voter registration, electronic voter identification and electronic
transmission of results.

{2) The Commission shall, for purposes of subsection(1), develop a policy on the progressive
use of technology in the electoral process.

(3) The Commission shall ensure that the technology in use under subsection (1) is simple,
accurate, verifiable, secure, accountable and transparent.

(4) The Commission shall, in an open and transparent manner —

{a) procure and put in place the technology necessary for the conduct of a general election at
least one hundred and twenty days before such elections; and

(b) test, verify and deploy such technology at least sixty days before a general election.

(5) The Commission shall, in consultation with the relevant agencies, institutions and
stakeholders, make regulations for the better camrying into effect the provisions of this
gection.

Section 44A of the Act which it is proposed to amend

44A. Complementary mechanism for identification of voters.

Motwithstanding the provisions of section 44, the Commission shall put in place a
complementary mechanism for identification of voters that is simple, accurate, verifiable,
secure, accountable and tramsparent to ensure that the Commission complies with the
provisions of Article 38 of the Constitution.

Section 45 of the Act which it is proposed to amend

45.(1)The electorate in a county or constituency may recall their member of Parliament
before the end of the term of the relevant House of Parliament on any of the grounds
specified in subsection (2).

(2)A member of Parliament may be recalled where the member—
{a)is found, after due process of the law, to have violated the provisions of Chapter
Six of the Constitution;
(b)is found, after due process of the law, to have mismanaged public resources;
(c)is convicted of an offence under this Act.

(3)A recall of a member of Parliament under subsection (1) shall only be initiated upon a
judgement or finding by the High Court confirming the grounds specified in subsection (2).

(4)A recall under subsection (1) shall only be initiated twenty-four months after the election
of the member of Parliament and not later than twelve months immediately preceding the
next general election.

(5)A recall petition shall not be filed against a member of Parliament more than once during
the term of that member in Parliament.
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(6)A person who unsuccessfully contested an election under this Act shall not be eligible,
directly or indirectly, to initiate a petition under this section.

Nection 46 of the Act which it proposed to amend
46.(1)A recall under section 45 shall be initiated by a petition which shall be filed with the
Commission and which shall be—
(a)in writing;
(b)signed by a petitioner who—
(i)is a voter in the constituency or county in respect of which the recall is
sought; and

(ii)was registered to vote in the election in respect of which the recall is
sought;

(claccompanied by an order of the High Court issued in terms of section 45(3).

. (2)The petition referred to in subsection (1) shall—
(a)specify the grounds for the recall as specified under section 45 (2);

(b)contain a list of such number of names of voters in the constituency or county
which shall represent at least thirty percent of the registered voters; and

(c)be accompanied by the fee prescribed for an election petition.

(3)The list of names referred to in subsection (2) (b) shall contain the names, address, voter
card number, national identity card or passport number and signature or thumb prints of the
voters supporting the petition and shall contain names of at least fifteen percent of the voters
in more than half of the wards in the county or the constituency, as appropriate.

{(4)The voters supporting a petition under subsection (3) shall represent the diversity of the
people in the county or the constituency as the case may be.

(5)The petitioner shall collect and submit to the Commission the list of names under
subsection (2) (b) within a period of thirty days after filing the petition.

(6)The Commission shall verify the list of names within a period of thirty days of receipt of
that list,

{(7)The Commission, if satisfied that the requirements of this section are met, shall within
fifteen days after the venfication, issue a notice of the recall to the Speaker of the relevant
House,

(8)The Commission shall conduct a recall election within the relevant constituency or county
within ninety days of the publication of the question.

Kecrion 48 of the Act which it is proposed 1o amend

48.A recall election shall be valid if the number of voters who concur in the recall election is
at least fifty percent of the total number of registered voters in the affected county or
constituency.
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Section 74 of the Act which it is proposed to repeal-

74, Settlement of certain disputes

(1) Pursuant to Article 88 (4) (e) of the Constitution, the Commission shall be responsible for
the settlement of electoral disputes, including disputes relating to or arising from nominations
but excluding election petitions and disputes subsequent to the declaration of election results.
(2) An electoral dispute under subsection (1) shall be determined within ten days of the
lodging of the dispute with the Commission.

(3) Notwithstanding subsection (2), where a dispute under subsection (1) relates to a
prospective nomination or election, the dispute shall be determined before the date of the
nomination or election, whichever is applicable.

Seciion 75 of the Act which it is proposed to amend-

75. County election petitions

(1) A question as to validity of a election of a county governor shall be determined by High
Court within the county or nearest to the county.

(1A) A question as to the validity of the election of a member of munt:.r assembly shall be
heard and determined by the Resident Magistrate's Court designated by the Chief Justice.

(2) A gquestion under subsection (1) shall be heard and determined within six months of the
date of lodging the petition,

(3) In any proceeding brought under this section, a court may grant appropriate relief,
including—

{a) a declaration of whether or not the candidate whose election is questioned was validly
elected;

(b) a declaration of which candidate was validly elected; or

() an order as to whether a fresh election will be held or not.

(4)  An appeal under subsection (1A) shall lie to the High Court on matters of law cnly
and shall be -

(a) filed within thirty days of the decision of the Magistrate's Court; and

(b) heard and determined within six months from the date of filing of the appeal.

Section 82 of the Act which it is propesed fo amend-

£82.  Scrutiny of votes

(1)An election court may, on its own motion or on application by any party to the petition,
during the hearing of an election petition, order for a scrutiny of votes to be carmied out in
such manner as the election court may determine.\

(2)Where the votes at the trial of an election petition are scrutinized, only the following votes
shall be struck off—

(a)the vote of a person whose name was not on the register or list of voters assigned to the
polling station at which the vote was recorded or who had not been authorised to vote at that
station;

(b)the vote of a person whose vote was procured by bribery, treating or undue influence;
(c)the vote of a pcm:m who committed or procured the commission of personation at the
election;

{d)the vote of a person proved to have voted in more than one constituency;

{e)the vote of a person, who by reason of conviction for an election offence or by reason of
the report of the election court, was disqualified from voting at the election; or
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(f)the vote cast for a disqualified candidate by a voter knowing that the candidate was
disqualified or the facts causing the disqualification, or after sufficient public notice of the
disqualification or when the facts causing it were notorious.

(3)The vote of a voter shall not, except in the case specified in subsection (1) (e), be struck
off under subsection (1) by reason only of the voter not having been or not being qualified to
have the voter's name entered on the register of voters.

Section 854 of the Act which it is proposed to amend-

85A. Appeals to the Court of Appeal

{1)An appeal from the High Court in an election petition conceming membership of the
National Assembly, Senate or the office of county governor shall lie to the Court of Appeal on
matters of law only shall be -

{a)filed within thirty days of the decision of the High Court; and

(b)heard and determined within six months of the filing of the appeal.

(2)An appeal under subsection (1) shall act as a stay of the certificate of the election court
certifving the results of an election until the appeal 15 heard and determined.
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THE ELECTION OFFENCES (AMENDMENT) BILL, 2023
A Eill for
AN ACT of Parliament to amend the Election Offences Act
ENACTED by the Parliament of Kenya, as follows—

Short titke. 1. This Act may be cited as the Election Offences
({Amendment) Act, 2023.

ﬁmm@'ﬂm; 2. Section 6 of the Election Offences Act, 2016 is

ufﬂﬁl:l.u;']'“nf amended—

2014,

(a) in paragraph (h), by inserting the words “or
unreasonably delays” immediately afier the word
“fails.”

(b) in paragraph (k), by inserting the words “and any
other person” immediately after the word
“candidate.”

(¢) by inserting the following new paragraphs
immediately afler paragraph m—

(n) conducts or holds an election In an
ungazzetted polling station;

{0) knowingly or intentionally interferes, alters
or knowingly or intentionally causes another
person to interfere or alter declared results;

KIMANI ICHUNG'"WAH, OPTY O WANDAYT,
Leader of the Majority Party. Leader of the Minority Party.
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MEMORANDUM ON OBJECTS AND REASONS
Statement of objects and reasons

The principal object of this Bill is to amend section 6 of the Election Offences Act.
2016.The Bill secks to give effect to recommendations and views of the public that
were submitted during the national dialogue discourse on the Issues of Electoral
Justice and Related Matters; Outstanding Constitutional Matters; Fidelity to Political
Parties/Coalitions and the law on multiparty democracy; Entrenchment of the National
Government Constituencies Development Fund; the Senate Oversight Fund and the
National Government Affirmative Action Fund and Establishment and Entrenchment
of State Offices.

Clause 1 sets out the short title of the Bill.

Clause 2 of the Bill amend section 6 of the Act to provide that it shall be an offence
for members and staff of the Independent Election and Boundaries Commission to
conduct or hold an election in ungazzetted polling station. Further, the Clause creates
offences for members and staff of the Commission who unreasonably delay in
declaring elections results or knowingly alter declared election results

Statement on the delegation of legislative powers and limitation of fundamental
rights and freedoms

The Bill does not delegate legislative powers nor does it limit any fundamental rights
and freedoms,

Statement that the Bill concerns county governments

This 15 a Bill conceming county govermments in terms of Article 110(1) of the
Constitution.

Statement that the Bill is a money Bill within the meaning of Article 114 of the
Constitution

The Bill is not a money Bill within the meaning of Article 114 of the Constitution.

I . . | 7.1 X
KIMANI ICHUNG*"WAH OPIYO WANDAYI
Leader of the Majority Party. Leader of the Minority Party.
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Section 6 of No.37 of 2016 which it is proposed to be amended-

6. Offences by members and staff of the Commission

A member of the Commission, staff or other person having any duty to perform pursuant to
any written law relating to any election who—

(a) makes, in any record, return or other document which they are required to keep or make
under such written law, an entry which they know or have reasonable cause to believe to
be false, or do not believe to be true;

(b) permits any person whom they know or have reasonable cause to believe to be able to
read or write to vote in the manner provided for persons unable to read or wnte;

(¢) permits any person whom they know or have reasonable cause to believe not m be
visually impaired or a person with disability to vote in the manner provided for persons
who are visually impaired or persons with disability, as the case may be;

(d) wilfully prevents any person from voting at the polling station at which they know or
have reasonable cause to believe such person is entitled to vote;

(e} wilfully rejects or refuses to count any ballot paper which they know or have reasonable
cause to believe is validly cast for any candidate in accordance with the provisions of
such written law;

(f) wilfully counts any ballot paper as being cast for any candidate which they know or have
reasonable cause to believe was not validly cast for that candidate;

(g) interferes with a voter in the casting of his vote in secret;

(h) where required under the Elections Act (No. 24 of 2011) or any other law to declare the
' result of an election, fails to declare the results of an election;

(i) except in the case of a member, officer or person authorised to do so, purports to make a
formal declaration or formal announcement of an election result;

(j) without reasonable cause does or omits to do anything in breach of his official duty;
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(k) colludes with any political party or candidate for purposes of giving an undue advantage
to the political party or candidate;

(1) wilfully contravenes the law to give undue advantage to a candidate or a political party
on partisan, ethnic, religious, gender or any other unlawful considerations; or

(m) fails to prevent or report to the Commission or any other relevant authority, the
commission of an electoral offence committed under this Act,

commits an offence and is liable on conviction, to a fine not exceeding two million shillings
or to imprisonment for a term not exceeding five years or to both,
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THE ETHICS AND ANTI-CORRUPTION COMMISSION
(AMENDMENT) BILL, 2023

A Bill for

AN ACT of Parliament to amend the Ethics and Anti-Corruption
Commission Act

ENACTED by the Parliament of Kenya, as follows—

Shor title. 1. This Act may be cited as the Ethics and Anti-
Corruption Commission (Amendment) Act, 2023,

Amendment  of 2. Section 5 of the Ethics and Anti-Corruption
section 3 oF Mo Commission Act, 2011 (in this Act referred to as the
“principal Act™) is amended by deleting sub-section (1) and

substituting therefor the following new subsection—

“{1) The chairperson of the Commission shall be a
person who is qualified to hold the office of a judge
of the High Court under the Constitution.”

Saving provision. 3. Sections 2 of this Act shall not apply to a person who
immediately before the commencement of this Act was
serving as a Chairperson of the Commission.
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons

The principal object of this Bill is to amend the Ethics and Anti-Cormuption
Commission Act No. 22 of 2011 to prescribe the gquahfications for
appointment of a Chairperson of the Commission. The Bill seeks to give effect
to some of the recommendations and views of the public that were submitted
during the national dialogue discourse on the Issues of Electoral Justice and
Related Matters; Outstanding Constitutional Matiers; Fidelity to Political
Parties/Coalitions and the law on multiparty democracy; Entrenchment of the
MNational Government Constituencies Development Fund; the Senate
Oversight Fund and the National Government Affirmative Action Fund and
Establishment and Entrenchment of State Offices.

Clause 1 of the Bill sets out the short title of the Bill.

Clause 2 of the Bill amends section 5 of the Act to prescribe the qualifications
for appointment of a Chairperson of the Commission. The clause provides that
the Chairperson of the Commuassion shall be a person who is qualified to hold
the office of judge of the High Court under the Constitution,

Clause 4 of the Bill is a saving provision and provides that the Act shall not
apply to a person who immediately before the commencement of the Act was
serving as a Chairperson of the Commission.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit fundamental
rights and freedoms.

Statement that the Bill does not concern County Governments.

The Bill does not concern County Governments in terms of Article 110 (1)(a)
of the Constitution and it does not affect the functions and powers of County
Governments recognized in the Fourth Schedule to the Constitution.

Statement that the Bill is a money Bill within the meaning of Article 114
of the Constitution

The enactment of this Bill may not occasion additional expenditure of public
funds.

KIMANI ICHUNG'"WAH, OPIYO WANDAYT,
Leader of the Majority Party. Leader of the Minority Party.
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Section 5 of No. 22 of 2011 which it is proposed to be amend—

5. Qualifications for appointment as chairperson or member
(1) A person shall be qualified for appointment as the chairperson if that
person—

{a)  meets the requirements of Chapter Six of the Constitution;
(b)  holds a degree from a university recognised in Kenya;

(¢)  has knowledge and experience of not less than fifteen years in
any of the following fields—

(i) ethics and governance,

(ii) law;

(iii) public administration;

(iv)  leadership;

{v)  economics;

(vi) social studies;

(vil) audit;

(viil) accounting;

(ix) fraud investigation;

(x)  public relations and media; or

(xi) religious studies or philosophy; and
(d) has had a distinguished career in their respective field.

(2) A person shall be qualified for appointment as a member of the
Commission if that person—

(a) meets the requirements of Chapter Six of the Constitution.
(b}  holds a degree from a University recognized in Kenya,

{¢)  has knowledge and experience of not less than ten years in any

of the following fields—
(i)  ethics and governance;
(i)  law;
(iii})  public administration;
{iv) leadership;

(v}  economics;
{vi) social studies;
(vii) aundit;
(viii) accounting;
(ix)  fraud investigation;
(x)  public relations and media; or
(xi) religious studies or philosophy; and
(d) has had a distinguished career in their respective field.

(3) A person shall not be qualified for appointment as a chairperson or as
a member if the person—

(a) s a member of a governing body of a political party,
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(b)  is an undischarged bankrupt;
{¢c)  has been convicted of a felony; or

(d)  has been removed from public office for contravening the
provisions of the Constitution or any other law.

(4)  Subsection (3)(a) shall cease to apply to a person after two general
elections have been held since the person ceased to hold such office.



THE STATUTORY INSTRUMENTS
(AMENDMENT) BILL, 2023



e



The Statutory Instruments (Amendment) Bill, 2023

THE STATUTORY INSTRUMENTS (AMENDMENT) BILL, 2023
A Bill for
AN ACT of Parliament to amend the Statutory Instruments Act to
provide for the timelines within which statutory instruments shall be
made; and for connected purposes.

ENACTED by the Parliament of Kenya, as follows—

Shost title. 1.This Act may be cited as the Statutory Instruments
(Amendment) Act, 2023,

R, L N 2. The Statutory Instruments Act is amended by inserting

23 of 2023, " the following new section immediately after section 24 —
Timelines for 24A. (1) A regulatory-making authority shall
m&g’f make a statutory instrument within the period

instrument. provided for under the enabling legislation.

(2) If the enabling legislation does not
provide the timelines within which a statutory
instrument is to be made, the regulatory-making
authority shall make the statutory instrument
within twelve months from the date of
commencement of the enabling legislation.

(3) If a regulatory-making authonty fails to
make a statutory instrument within the specified
time, any person may petition Parliamenti and
where possible together with a draft of the
statutory instrument for consideration.

(4) A person who without a reasonable cause
fails to make a statufory instrument within the
required timelines commits an offence and is
liable, on conviction, to a fine not exceeding five
hundred thousand shillings.

(5) A person liable for an offence under
subsection (4) shall be personally hable for the
fine and public funds shall not be used to pay
such a fine.
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons

The Bill seeks to give effect to some of the recommendations and views of the
public that were submitted during the national dialogue discourse on the Issues of
Electoral Justice and Related Matters; Outstanding Constitutional Matters; Fidelity
to Political Partes’Coalitions and the law on multiparty democracy; Entrenchment
of the MNational Government Constituencies Development Fund; the Senate
Owversight Fund and the Nabonal Government Affirmative Action Fund and
Establishment and Entrenchment of State Offices.

The Bill seeks to amend the Statutory Instruments Act, 2013 to provide the
timelines for the making of regulations to ensure implementation of laws
passed by Parliament. The Bill proposes to insert a new section 24A in the

Statutory Instruments Act to require a person responsible for the making of
regulations to make the regulations within twelve months, where the enabling

legislation has not set of the timelines for the making of regulations. Where a
person fails to make regulations within the required timelines, the person
commits an offence punishable with a fine of five hundred thousand shillings.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit fundamental
rights and freedoms.

Statement that the Bill is not a moeney Bill within the meaning of Article
114 of the Constitution

The Bill is not a money Bill within the meaning of Article 114 of the
Constitution.

Dated the............. R e vk , 2023,

KIMANI ICHUNG'WAH, OPIYO WANDAYT,
Leader of the Majority Pariy. Leader of the Minority Party.
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THE FOLITICAL PARTIES (AMENDMENT) BILL, 2023

A Bill for

AN ACT of Parliament to amend the Political Parties Act, 2011
ENACTED by the Parliament of Kenya as follows—

1. This Act may be cited as the Political Parties
{Amendment) Act, 2023 and shall come into force upon
publication in the Gazette.

2. Section 2 of the Political Parties Act
(hereinafter referred to as the “principal Act”) is amended

Shot titke =nd
CREnInEnoaEent.

Amendimsnt  of
section 2 of Mo,
11 of 200 1.

Anendmest of
Me 11 of 2011,

Iepeal of
section 144 of
Ha. 2 of L1,

Repeal il
replacemenl  of

Mol of 23000,

by—

(a} inserting the following new definition in proper
alphabetical sequence—

“Commission” means the Independent Political
Parties Regulatory Commission established under

section 334,

{b) by deleting the definition of the term “Registrar™.

3. The principal Act is amended-—
{a)} by deleting the word “Registrar™ wherever it
appears and substituting therefor the word
“Commission™; and

(b} by deleting the words “Office of the Registrar

of Political Parties™ wherever they appear and
substituting therefor the word “Commission™.

4, The principal Act is amended by repealing section

14A.

: 5. The principal Act is amended by repealing section 33
section. 33 of o4 cnbetituting therefor the following new sections—

Esmbdishenent of
the  Imdependent
Political  Parties
Regulaioey

Commissin,

33A. (1) There is established the
Independent  Political — Partics
Reguilstory Commission,

(2} The Commission shall be
responsible for —
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(a) the registration of political
parties  and  their  office
holders;

{b) the management of the
Poltical  Parties®  Fund
catablished wnder this Act;

[} ensuring the publication of
audited annual accounts of
pelitical parties;

{d) the verificafion and make
publicly available the list of
all members of political
partics;

{e) kecping and maintaining a
regisier of members of
registered political partics;

if) maintaining a register of

political pariies and  the
symbaols of the political
partees

eisuring and verfying that

no person 8 a member of

more than one

peditical party and notifying

the Independent Electoral

annd Boundaries

Commission of its findings;

(h) cenilying that an
independent candidate in an
clectron is not & member of
any registered  political
party,

(i) eemifying that the symbaol
intended to be used by an
independent
candidate in an clection
does nod  resemble  the
symbol of a registered
political party;

{j} cedilying that the names
appearing in a party list are
the names of members of

—_—

(&
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Appaintnest ol
members  of the
Comenisson,

the political party;

presenting the party list;

(k) regulating political party
sominations in accordance
with this Act;

trnining  political  party
election agents upon the
request and financing by
the political pasty,

(mi) investigating  complainis
received under this Act;

(n) such other functions as may
be confemed on  the
Commission by national
legislation.

3) The Commnssion, in the
performance of its functions, shall
be an independent office and shatl
not be under the direction or contral
of any person or authority,

33B. (1) The Commission shall be
comprised of five commissioners

appaimted by the President witl the
approval of the National Assembly.

n

{2} The Commission shall consist of

(a) two members, one man and
one wiknan, nominated by
the majority party or
coalition of parties in the
Mational Assembly,

wo members, oie man and
oIe wWiomman, nominated by
the minority parly or
coalition of parties in the
Mational Assembly;

one member nominated by
the Parlismentary Service
Commassion being a
representative of  non-

(k)

()



The Paolitical Parties fAmendment} 8ill, 2023

Amondment of
seciin 34T of
o, 11 of 2000

Saving

Towem  of  dhe

Commission
appint $lalT.

[ie]

parfiamentary  registcred
palitical parties.

(3} The commmissioners shall each
hold office for a non-renewable term
of six years.

{4) The members of the Commission
shall elect a chairperson and vice-
chairperson from amMong
themselves—
() at the first siting of the
Commission; and
{b}whenevear it is necessary
1o fill 8 vacancy inthe office
of the chairperson and vice-
chiairperson.

{3} The chairperson and vice-
choirperson of the Commission shall
nol be of the same pender

33C. The Commission shall have
the power 1o appoint saff upon
consultation with the Public Serviee
Commission and the Salaries and
Remunerstion Commission,

6. The principal Act is amended by repealing section 34.

7.5cction 34C(1) of the principal Act 15 amended by
deleting the words “or is deemed to have resigned from the
political party and the Regisirar has been notified of the
rezignation” appeanng in paragraph (c).

B. A person who immediately before the commencensent
this Act was a member of staff of the Office of the Registrar
of Political Pacties shall be deemed to be a member of stafl
of the Commission and shall continue to serve under the
same terms and conditions,
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MEMORANDUM OF OBJECTS AND REASONS
Statement of objects and reasons for the Bill

The Bill seeks to give effect to some of the recommendations and views of
the public that were submitted during the national dialogue discourse on
the Issues of Electoral Justice and Related Matters; Outstanding
Constitutional Matters; Fidelity to Political Parties/Coalitions and the law
on multiparty democracy;, Entrenchment of the Mational Government
Constituencies Development Fund; the Senate Oversight Fund and the
National Government Affirmative Action Fund and Establishment and
Entrenchment of State Offices.

The Bill seeks to amend the Political Parties Act, No. 11 of 2011 in order to
replace the Office of Registrar of Political Parties with the Independent
Palitical Parties Regulatory Commission.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

This Bill does not delegate legislative powers nor does it himit any
fundamental rights and freedoms.

Statement of how the Bill concerns county governments
The Bill contains provisions that affect the functions and powers of county
governments in terms of Article 110 of the Constitution.

Statement as to whether the Bill Is a money Bill within the meaning of
Article 114 of the Constitution

The enactment of this Bill shall not occasion additional cxpenditure of
public funds.

B - O . | r L. |

KIMANI ICHUNG'"WAH, OPIYO WANDAYI,
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Leader of the Majority Party. Leader of Minority Party.

Section 2 of No. 11 of 2001 which it is proposed to mnend-
Interpretation

In this Act, unless the context otherwise requires—
"branch" means any devolved vnil of a polibcal party;

"Cabinel Secretary” means the Cabinet Secretary for the time being responsible for
matters relating 1o elections;

"eoalition” means an alliance of two or more political parties formed for the
purpose of pursuing a common goal and is povemed by a written agreement
deposited with the Registrar;

“coalition political party™ means a coalition that iz registered by the Registrar as a
political party;

"Commission” means the Independent Electoral and Boundanies

Commission established under Anticle 88 of the Constitution;

“direct party nomination™ means the process by which a political party,

through 1tz registered members, elect sits candidates for an clection;

"election™ means the act of selecting by vote, of a person or persons from

among a number of candidates 1o {ill an office or to membership of any political
party and includes a presidential, parliamentary or county election;

"ethnic minorities" means a group that is not the dominant one in a given society,;
"founding members of a political party™ means the persons who form a

political party and who have contnbuted or offered to contribute either in cash or
in kind to the initial assets of the party in respect of the first year of its existence;
"Fund" means the Political Partics Fund established by section 23;

"Gazette" means the Kenya Gazette published by the authority of the national
government, or a supplement of the Kenya Gazette;

"govemning body” means the committee responsible for administering the

affairs of a political party

“indirect party nomination™ means the process by which a political party,

through the usc of delepates sclected from registered members of the political
party and interviews, selects ils candidates for an clection;
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"marginalised community" has the meaning assigned to it under Article 260 of the
Constitution;

“merger” means where two or more political parties consolidate their operations
and combine all officers, structure, and other functions of the political parties;

"office holder” in relation to a political party means any person who is elected by
the members of the political party to hold office and is registered with the
Repstrar of Political Parties;

“political party®—
{a) means an association of citizens with an identifiable ideology or

programme that is constituted for the purpose of influencing public policy of
nominating candidates to contest elections; and

(b) includes a coalition political party;

*public officer™ has the meaning assigned to it under Article 260 of the
Constitution;,

“Registrar” means the Registrar of political parties appointed under section 33;
"special interest groups” includes—

(a) women;

(b) persons with dizabilities;

{c) youth;

{d) ethnic minorities; and

(2) marginalized communities.

"State” when used as a noun, means the collectivity of offices, organs and other
entities comprising the government of the Republic under the Constitution;

"statement of ideology” means a statement setting out the doctring, ethical ideals,
and principles of the party;

"Tribunal” means the Political Parties Disputes Tribunal established under
section 39; and
"youth" has the meaning assigned to it under Article 260 of the Constitution.

Section 144 af No. 11 of 2011 which it is propesed to amend-
14A. When a member may be deemed to have resigned from a political party
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(1 A person who, while being a member of a political party shall be decmed
to have resigned from that party if that person—

{a) forms another political party;

(B} joins in the formation of another politacal party;

() another political party;

{d)  inany way or manncr, publicly advocates for the formation of

another political party; or
(&) promaotes the ideology, interests or policies of another political
party.

A political party shall, before decming a member to have resigned under
subsection (1)—

{n) motify the member that he or she has been deemed to have resigned
from the political party and that the palitical party intends to remove his or
her name from the list of its members; amnd

(b afford the member & Far opporiunily 1 be heard in accordance with the
procedure set out in the constitution of the political party

(3) A political party which deems a member 1o have resigned from the political panty
shall notify the Registrar in writing of the member's resignation and request the
Registrar 10 remove that person®s name from the register of members of that political
party.

(4) Upon the notification under subsection (3), the Registry may, where the Registrar
15 satisficd that the political party has complied with the procedure under subsection
(2), remove the member's name from the register of members of the political party
within seven days of the notification and notify the member in writing that ke or she
has ceased (o be a member of that political party,

(5)Where the Registrar is not satisfied in accordance with subsection (4), the
Registrar shall refer the matter back to the concemed political parly for
reconsideration.

(G) Subsection (1) (c), {d) and (e) shall not apply to a member of a political party
which enters or proposes to enter a merger or a coalition with another political party.

Section 33 of No. 11 af 201 | which it is proposed to repeal and replace-
33, Establishment of the Office of Registrar
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(1) There is established the Office of the Registrar of Political Parties which shall
be a body corporate with perpetual succession and a seal and which shall be
capable of suing and being sued in its corporate name.

{2) The Registrar shall be deputised by three Assistant Registrars, not more than
two of whom shall be of the same gender.

{3) The Office of the Registrar shall be a State office within the meaning of Article
260 of the Constitution

4) The Office of the Registrar may engage such staff, experts or consultants as are
necessary for the proper and effective discharge of its functions under this Act and
any other written law.

(5) The Office of Registrar shall be independent and shall not be subject to
direction or control of any person or authority.

(6) A person shall be qualified for appointment as Registrar or as an Assistant
Registrar if the person—

(a) holds a degree from a university recognised in Kenya;

(b) has proven knowledge and experience in any of the following fields—

(i) finance;

(il management;

(iii) political science;

(iv) law;

(v} governance; or

(¥1) public administration;

(c) has, in the case of the Registrar, at lcast fifteen years post qualification
experience in the relevant arcas of expertise and, in the case of an Assistant
Eegistrar, has af least ten years post qualification experience in the relevant area of
experise; and

(d) is a person of high moral character and integrity and has satisfied the
requirements of Chapter Six of the Constitufion.

{T) A person shall not be qualified for appointment as a Registrar or Assistant
Registrar if the person has, at any ime within the preceding five years, held office
or stood for clection as a member of Parliament or a county assembly or az a
member of a governing body of a political party.

{8) The Registrar and Assistant Registrars shall, before assuming office, take
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and subscribe 1o the oath or affirmation prescribed in the Fourth Schedule.

{9) The Registrar and Assistant Registrars shall serve for a non-renewable term of
six years and shall nat be eligible for re-appointrment.

{10} A person who serves as a Registrar or Asgistant Registrar shall not be eligible
1o contest for election ag a member of Parlisment or a county assembly, or

as a member of a governing body of a political party within five years of the
person ceasing to be Registrar or Assistant Registrar.

Section 34 of Mo, 11 of 2011 which it is propoesed to amend-
34,  Functions of the Registrar
The functions of ihe Registrar shall be 10—

() register, regulate, monitor, investigate and supervise political parties to ensure
compliance with this Act;

(b) administer the Fund,

(<) ensure publication of awdited anunl accounts of political parties;

{d) verify and make publicly available the list of all members of political parties;
(da) keep and maintain a register of members of registered political parties;

{2) maintain a register of political parties and the symbols of the political parties;

(f) ensure and verify that no person is & member of more than one political party
and notify the Commission of the findings;

(fn) cenify that an independent candidate in an election is not a member of any
registered political party;

{(fb) certify that the symbol intended 1o be used by an independent candidate in an
election does not resemble the symbol of a registered political party;

(fc) certify that the names appearing in a party list are the names of members of
the political party presenting the party list;

(fd) regulate political party nominations in accordance with this Act;

(fe) train political party election agents upon the request and financing by the
political party;

(ghinvestigate complaints received under this Act; and

{h) perform such other functions as may be conferred by this Act or any other
written law.

10
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Section 34C af No. 11 of 2001 which it is preposed to amend-
34C. Powers of the Registrar in respect of political party Records

{1) The Registrar may make changes to the records of political parties submitted to
the Fegistrar under this Act where—

(a) the application by a provisionally registered political party for full
regisration has not been granted;

(b)a political party has been deregistered;

(e)a member of a political party resigns or is deemed to have resigned from
the political party and the Registrar has been notified of the resignation;

{d)a member of a political party has been expelled from the political party
and the REegistrar has been notified of the expulsion;

(=) a member of a political party dies;
(f) a member of a political party has ceased to be a citizen of kenya;
(g)a political party has merged with another political party,

{h)the constitution of a political party has been amended, changed or
altered; or

(i) any other event that justifics the canges ocours.
{2) The changes contemplated under subsection (1) may include—
(a) amendment of the register of members of a political party;
(b) amendment, change or alteration of the constitution of a political party;
(¢) addition or deletion of records;
(d) addition, deletion or alteration of names, and
() any other change that iz consistent with the provisions of this Act.

(3)The Registrar shall notify the political party of any change made to its records
under subsection {1).

(4) A political party that is dissatisfied by the decision of the Registrar under
subsection (1) may appeal to the Tribunal.

[Act No. 2 of 2022, 5. 23.]

11
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THE NATIONAL GOVERNMENT CO-ORDINATION

(AMENDMENT) BILL, 2023

A Bill for

AN ACT of Parliament to amend the National Government
Co-ordination Act

ENACTED by the Parliament of Kenya, as follows—

Short thbe.

Inserticn of & new
sociion to Mo, | of
203

1. This Act may be cited as the National Government Co-
ordination (Amendment) Act, 2023,

2. The Naticnal Government Co-ordination Act, 2013 is
amended by inserting the following new section
immediately after section 8 —

Office  of BA, (1) Pursuant to Article 152 of the

the Prime Copetitution, the Prime Minister shall be an

Ministen integral part of the national government
coordination framework.

(2) The Prime Minmster—

(a) shall assist the President and the
Deputy President in the coordination
and supervision of Government
Ministries and State Departments;

(b) oversee the implementation of
National Government policies,
programmes, and projects and be
responsible for the technical
monitoring and evaluation of
Government policies, programs, and
projects;

(c¢) chair and co-ordinate the National
Government's legislative agenda
across all ministries and state
departments;

{(d) coordinate the national government
agenda together with the Office of
the President, the Cabinet, and the
Cabinet Office; and

(e) perform any other function as may
be assigned by the President.
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons

The principal object of this Bill is to amend the National Govemnment
Coordination Act, 2013 to include the Office of the Prime Minister as an
integral part of the national government coordination framework. The Bill
secks to give effect to some of the recommendations and views of the public
that were submitted during the national dialogue discourse on the Issues of
Electoral Justice and Related Matters; Outstanding Constitutional Matters;
Fidelity to Political Parties/Coalitions and the law on multiparty democracy;
Entrenchment of the Nafional Government Constituencies Development
Fund; the Senate Oversight Fund and the National Government Affirmative
Action Fund and Establishment and Entrenchment of State Offices.

Clause 1 sets out the short title of the Bill.

Clause 2 the Bill seeks to introduce a new section 8A to the Act to provide
the functions of the Prime Minister which shall be to assist the President and
the Deputy President in the coordination and supervision of Government
Ministries and State Departments. Further, the Bill provides that the office of
the Prime Minister shall be mandated to perform the key function of
overseeing the implementation of National Government policies,
programmes, and projects. The Bill further provides that the Prime Minister
shall be responsible for the technical monitoring and evaluation of
Government policies, programs, and projects and shall chair and co-ordinate
the Mational Government's legislative agenda.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit fundamental
rights and freedoms.

Statement that the Bill does not concern County Governments.

The Bill does not concern County Governments in terms of Article 110 (1)(a)
of the Constitution and it does not affect the functions and powers of County
Governments recognized in the Fourth Schedule to the Constitution.

Statement that the Bill is a money Bill within the meaning of Article 114
of the Constitution

The enactment of this Bill may not occasion additional expenditure of public
funds.

KIMANI ICHUNG"WAH, OPIYO WANDAYT,
Leader of the Majority Party. Leader of the Minority Party.
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THE LEADER OF THE OPPOSITION BILL, 2023

ARRANGEMENT OF CLAUSES
Clauses
1—Short title
2—Interpretation
3—Functions of the Leader of the Opposition.
4—Appointment, swearing in and removal of the Leader of the Opposition.
5—Facilitation of the Office of the Leader of the Opposition.
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THE LEADER OF THE OPPOSITION BILL, 2023
A Bill for
AN ACT of Parliament to provide for the functions of the office of

the Leader of the Opposition, procedure for appointment and
tenure of the Leader of the Opposition; and for connected

purposes

ENACTED by the Parliament of Kenya, as follows—

Short title. 1. This Act may be cited as the Leader of the Opposition
Act, 2023,
Interpretation. 2. Inthis Act, unless the context otherwise requires—

“Deputy Leader of the Opposition™ means the person who
deputizes the Leader of the Opposition.

“Leader of the Opposition™ means the person who is—

(a) the leader of the party or coalition of parties
which gamered the second greatest number of
votes in the immediately preceding presidential
election; or

(b) the person designated to hold that office in
accordance with a resolution of a party or
coalition agreement.

“Parliament™ means the National Assembly and the Senate.

Functions of the 3. (1) The Leader of the Opposition shall be responsible
Leader of the i
Oipposition,

{a) representing the interests of the opposition;

(b) providing an altemnative policy agenda and
constructive criticism of government policies;

(¢} promoting transparency, accountability and good
governance in public affairs;

(d) fostering cooperation and constructive
engagement between the government and
opposition in the pursuit of national interests;

(¢) participating in state ceremonial functions and
international parliamentary events on behalf of
the Opposition; and

(f) promoting public awareness and understanding
of the role of opposition in a democratic state.

(2) There shall be two Depuly Leaders of the Opposition
who shall deputize the Leader of the Opposition.
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(3)The two Deputy Leaders of the Opposition shall be the
principal assistants to the Leader of the Opposition and shall
deputize for the Leader of the Opposition in the execution of
the functions of the Leader of the Opposition.

(4) The two Deputy Leaders of the Opposition shall perform
the functions conferred by this Act and any other functions
as the Leader of the Opposition may assign.

Appointment, 4. (1) Within seven days of the swearing-in of the
swearnt % 9 President after a general election, the Chief Justice shall, in
Lesder of the accordance with Article 92A of the Constitution, swear in
Cipposifion. the Leader of the Opposition, as determined by the

Independent Electoral and Boundaries Commission.

{2) The Chief Justice, or in the absence of the Chief Justice
the Deputy Chief Justice, shall administer the oath of
allegiance and the oath of office to the Leader of the
Opposition, as provided for in the Schedule, affirming
commitment to upholding the Constitution and serving the
interests of the nation.

(3) In the event that the designated Leader of the Opposition,
as determined by the Independent Electoral and Boundaries
Commission, refuses or is unable to take the cath of office
within the specified seven-day period, the Chief Justice shall
proceed to swear in to office the person designated to hold
that office in accordance with a resolution of a party or

coalition agreement.

(4) The Leader of the Opposition shall assume the functions
and responsibilities of the office upon the completion of the
swearing-in ceremony.

(5) The Leader of the Opposition shall hold office until the
next General Elections, at which time a new Leader of the
Opposition shall be appointed following the same process as
set out in subsection (1).

(6) The Leader of the Opposition may be removed from
office —

(&) by a resolution of the party or coalition of parties
which garnered the second greatest number of votes
in the immediately preceding presidential election;

(b} if the person is sentenced for a term of imprisonment
of at least six months and has exhausted all appeal or
review relief available in relation to that case;

{c) if the person, is found in accordance with any law, to
have misused or abused the office; or

{d) if the person is unable to perform the functions of the
office arising from mental or physical incapacity.
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Facilitatbon of the
Office of the
Leader of the

Cipposition,

(7) Upon the removal of the Leader of Opposition under
subsection (&), the Chief Justice shall forthwith swear in to

office the person designated to hold that office in accordance
with a resclution of a party or coalition agreement.

(8) The provisions of this section shall apply with the
necessary modifications, to a Deputy Leader of the
Opposition.

5. (1) The remuneration and benefits payable to the

Leader of the Opposition and the two Deputy Leaders of the
Opposition shall be a charge on the Consolidated Fund.

{2) The Office of the Leader of the Opposition shall have
access to necessary facilities, resources and staff required
for the effective discharge of the functions under this Act.
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SCHEDULE (5.4)

OATH OR SOLEMN AFFIRMATION OF DUE EXECUTION OF
OFFICE FOR THE LEADER OF THE OPPOSITION

, do swear/ solemnly affirm
l.hat I w:ll alwajrs 11111:,' and dﬂlgutl}r seTve th:: people and the Republic of
Kenva in the office of the Leader of the Opposition of the Republic of Kenya;
that T will bear true faith and allegiance to the People and the Republic of
Kenya; that I will diligently discharge my duties and perform my functions in
the said office, to the best of my judgment; that [ will obey, respect, uphold,
preserve, protect and defend this Constitution of the Republic of Kenya; and
that I will faithfully and conscientiously discharge the duties of the Leader of
the Opposition (In the case of an cath— So help me God.)
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MEMORANDUM OF OBJECTS AND REASONS

Statement of objects and reasons

The principal object of this Bill is to provide for the functions of the office of
the Leader of the Opposition, precedure for appointment and tenure of the
Leader of the Opposition. The Bill secks to give effect to some of the
recommendations and views of the public that were submitted during the
national dialogue discourse on the Issues of Electoral Justice and Related
Matters; Outstanding Constitutional Matters, Fidelity to Political
Parties/Coalitions and the law on multiparty democracy; Entrenchment of the
MNational Government Constituencies Development Fund; the Senate
Oversight Fund and the National Government Affirmative Action Fund and
Establishment and Entrenchment of State Offices.

Clause 1 of the Bill sets out the short title of the Bill.
Clause 2 of the Bill provides for the definition of terms.

Clause 3 of the Bill defines the functions of the Leader of the Opposition
which shall include representing the interests of the Opposition and providing
an alternative policy agenda and constructive cnticism of government
policies. The clause also provides for the functions of the Deputy Leaders of
the Opposition who shall be the principal assistants to the Leader of
Opposition and shall deputize for the Leader of the Opposition in the
execution of the functions of the Leader of the Opposition’s functions.

Clause 4 of the Bill provides for the procedure of appointment, swearing in
and removal of the Leader of the Opposition. The procedures shall apply with
the necessary modifications to the Deputy Leader of the Opposition.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not delegate legislative powers nor does it limit fundamental
rights and freedoms.

Statement that the Bill does not concern County Governments.

The Bill does not concern County Governments in terms of Article 110 (1)(a)
of the Constitution and it does not affect the functions and powers of County
Governments recognized in the Fourth Schedule to the Constitution.

Statement that the Bill is a money Bill within the meaning of Article 114
of the Constitution

The enactment of this Bill may not occasion additional expenditure of public
funds.
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KIMANI ICHUNG'WAH,
Leader of the Majority Party.

nny 2023,

OPIYO WANDAYT,
Leader of the Minority Party.
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