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PREFACE

Establishment of the Committee

The Standing Committee on Land, Environment and Natural Resources is established
under standing order 228(3) of the Senate Standing Orders. The mandate and the
functions of the Committee are set out under the Fourth Schedule of the Senate Standing
Orders which mandates the Committee to consider all matters relating to lands and

settlement, housing, environment, forestry, wildlife, mining, water resource management
and development.

Membership of the Committee
The Committee is comprised of the following members -

[

. Sen. John Muhia Methu, MP - Chairperson

Sen. (Dr.) Steve Lelegwe Ltumbesi, MP - Vice - Chairperson
Sen. William Cheptumo Kipkiror, CBS, MP

Sen. Johnes Mwashushe Mwaruma, MP

Sen. Issa Juma Boy, MP

Sen. Agnes Kavindu Muthama, MP

Sen. Wamatinga Wahome, MP

Sen. Mariam Sheikh Omar, MP

Sen. Beatrice Akinyi Ogola, MP

© e N L AW N

Mr. Speaker,

Article 42 of the Constitution guarantees every person the right to a clean and healthy
environment, while Article 69 obligates the state to develop and implement policies and
laws for environmental conservation and protection. Part 2 of the Fourth Schedule of the

Constitution mandates county governments to implement specific national government
policies on natural resources and environmental conservation.

The Climate Change Act, 2016 laid the groundwork for Kenya's climate change response
by establishing the National Climate Change Council and mandating the development of
the National Climate Change Action Plan. However, the Act did not address the
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regulation of carbon markets, an essential instrument for achieving emissions reduction
goals and fulfilling commitments under international agreements like the Paris
Agreement. Kenya ratified the Paris Agreement on December 28, 2016, committing to

among other things, to limiting global warming to well below two 2° degrees Celsius
and pursue efforts to limit it to 1.5 degrees Celsius. The Agreement also establishes a
global carbon trading mechanism under Article 6, and thereby enabling countries to trade
emissions reductions. Since the Act's enactment, there has been a surge in global
momentum towards carbon trading, with increased participation from governments and
private entities. Additionally, Kenya has submitted its National Determined Contributions
(NDCs) to the United Nations Framework Convention on Climate Change (UNFCCC),
delineating its commitments to reducing greenhouse gas emissions. There has also been
heightened awareness and participation from various stakeholders, including county
governments, non-governmental organizations, and the private sector, in efforts to

combat climate change. These developments necessitate amendments to the Climate
Change Act to—

(a) regulate carbon markets;

(b) align with international commitments;

(c) engage a broader range of stakeholders; and
(d) support Kenya's emissions reduction goals.

The Bill was published on 19" July, 2023, and read a First Time in the Senate on 29"
August, 2023. Following the First Reading in the Senate, the Bill stood committed,
pursuant to standing order 145(1) of the Senate Standing Orders, to the Standing
Committee on Land, Environment and Natural Resources for facilitation of public
participation.

Subsequently, the Committee, pursuant to Article 118(1) (b) of the Constitution and
standing order 145(5) of the Senate Standing Orders, invited submissions from members
of the public on the Bill via an advertisement in the Standard and the Daily Nation
Newspapers on Wednesday, 30" August, 2023.
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Adoption of the Report of the Standing Committee on Land, Environment
and Natural Resources on the Climate Change (Amendment) Bill (National

Assembly Bill No. 42 of 2023).

Name Designation Signature
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- Sen. Wamatinga Wahome Member
8 Sen. Mariam Sheikh Omar Member
9 Sen. Beatrice Akinyi Ogola Member
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CHAIRPERSON’S FOREWORD

This report contains proceedings of the Standing Committee on Land, Environment and
Natural Resources on its consideration of the Climate Change (Amendment) Bill
(National Assembly Bill No. 42 0f 2023) which was published on 19™ July, 2023. The Bill
went through the First Reading on 29™ August, 2023 and was thereafter committed to the
Land, Environment and Natural Resources Committee for consideration and reporting to
the House pursuant to the provision of Standing Order 127.

The Bill has seventeen (1 7) clauses and seeks to amend the Climate Change Act, 2016 to
provide for the regulation of carbon markets. The Bill creates and enhances the mandate
of several institutions responsible for regulation of the carbon markets.

Following placement of advertisements in the print media on Wednesday, 30™ August
2023 seeking public and stakeholder views on the Bill pursuant to Article 118(1) (b) of
the Constitution and Standing Order 145(5) of the Senate Standing Orders, the

Committee received twelve (12) memoranda from the following institutions and
individuals-

1) Kenya Private Sector Alliance;

2) Kenya Association of Manufacturers;

3) Kenya Climate Change Working Group;

4) Kenya Wildlife Conservancy Association;

5) Nairobi Climate Network;

6) The Council of Governors;

7) BURN Manufacturing Company;

8) Imperative Global Solutions Pte. Ltd;

9) TAMUWA Limited;

10)Environment Institute of Kenya;

II)Mr. Shadrack Agaki — Climate Change and Food System Communication
Consultant;

12)Conservation International; and

13)Ministry of Environment, Climate Change and Forestry

The Committee also invited the Ministry of Environment, Climate Change and Forestry
concerned vide letter Ref: SEN/DSEC/LENR/2023/2 (7) dated 29" August, 2023 for a
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physical meeting that was held on Wednesday, 30" August, 2023, for a stakeholders’
engagement meeting on the Bill.

The Committee wishes to thank the Offices of the Speaker and the Clerk of the Senate as

well as the Secretariat for the support extended to it in the conduct of the public hearings
and in fulfilling its mandate.

Further, the Committee wishes to thank members of the public and stakeholders who sent
written submissions including the general public.

Mr. Speaker,

It is now my pleasant duty, pursuant to standing order 148 of the Senate Standing Orders,
to present the Report of the Standing Committee on Land, Environment and Natural

Resources on the Climate Change (Amendment) Bill (National Assembly Bill No. 42 of
2023).

Signed: ‘:ﬁ(é’ﬁk Date: 3\ \O@bﬂbg% '

I

SEN. JOHN MUHIA METHU, MP

CHAIRPERSON

STANDING COMMITTEE ON LAND, ENVIRONMENT AND NATURAL
RESOURCES

“
e —————————————————————————————————————
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CHAPTER ONE

INTRODUCTION
1.0 Background

1. Article 42 of the Constitution guarantees every person the right to a clean and healthy
environment, while Article 69 obligates the state to develop and implement policies
and laws for environmental conservation and protection. Part 2 of the Fourth Schedule
of the Constitution mandates county governments to implement specific national
government policies on natural resources and environmental conservation.

2. The Climate Change Act, 2016 laid the groundwork for Kenya's climate change
response by establishing the National Climate Change Council and mandating the
development of the National Climate Change Action Plan. However, the Act did not
address the regulation of carbon markets, an essential instrument for achieving
emissions reduction goals and fulfilling commitments under international agreements
like the Paris Agreement. Kenya ratified the Paris Agreement on December 28, 2016,
committing to among other things, to limiting global warming to well below 2 degrees
Celsius and pursue efforts to limit it to 1.5 degrees Celsius. The Agreement also
establishes a global carbon trading mechanism under Article 6, and thereby enabling
countries to trade emissions reductions. Since the Act's enactment, there has been a
surge in global momentum towards carbon trading, with increased participation from
governments and private entities. Additionally, Kenya has submitted its National
Determined Contributions (NDCs) to the United Nations Framework Convention on
Climate Change (UNFCCC), delineating its commitments to reducing greenhouse gas
emissions. There has also been heightened awareness and participation from various
stakeholders, including county governments, non- governmental organizations, and the
private sector, in efforts to combat climate change. These developments necessitate
amendments to the Climate Change Act to -

(a) regulate carbon markets;

(b) align with international commitments;

(c) engage a broader range of stakeholders; and
(d) support Kenya's emissions reduction goals.
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3. Pursuant to Standing Order 46(3) & (5), the Speaker received a Message, while the
Senate was on recess, from the Speaker of the National Assembly regarding the passage
of the Climate Change (Amendment) Bill (National Assembly Bills No. 42 of 2023).

The Message which was dated Thursday, 24™ August, 2023 was received on Friday, 25"
August, 2023, in the Office of the Clerk of the Senate.

Pursuant to Standing Order 163 a Bill originating in the National Assembly is required to
be proceeded with in the same manner as a Bill introduced in the Senate by way of First

Reading. In accordance with Standing Order 144, the speaker directed that, the said Bill
be read First Time.

The Bill was published on 19™ July, 2023, and read a First Time in the Senate on 29"
August, 2023. Following the First Reading in the Senate, the Bill stood committed,
pursuant to standing order 145(1) of the Senate Standing Orders, to the Standing

Committee on Land, Environment and Natural Resources for facilitation of public
participation.

Subsequently, the Committee, pursuant to Article 118(1)(b) of the Constitution and
standing order 145 (5) of the Senate Standing Orders, invited submissions from members

of the public on the Bill via an advertisement in the Nation and Standard Newspapers on
30" August, 2023.)

(b)The purpose of the Bill
4. The The principal purpose of the Climate Change (Amendment) Bill, 2023 is to

amend the Climate Change Act of 2016 to provide for the regulation of carbon
markets, which is not addressed in the current Act. The current Act does not provide a
legal framework for carbon trading. The Bill therefore, aims to facilitate the effective
implementation of carbon markets and trading in alignment with the overall
objectives of the Climate Change Act, 2016.

(¢) Overview of the Bill

5. This is a Government Bill introduced in the National Assembly. The Bill was passed
by the National Assembly with amendments on August 23"1, 2023. It contains the
following seventeen (17) clauses-

6. Clause 2 of the Bill seeks to amend section 2 of the Climate Change Act, 2012 (the
‘Act’) by inserting definitions of new terms used in the amendments.

“
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7. Clause 3 of the Bill seeks to amend section 3 of the Act by broadening the objectives
and purposes of the Act to include providing guidance for the development and
implementation of both carbon and non-carbon markets.

8. Clause 4 of the Bill seeks to amend section 6 of the Act by expanding the functions of
the Climate Change Council to include the provision of guidance and policy direction

on carbon markets to the national and county governments, the public and other
stakeholders.

9. Clause 5 of the Bill seeks to amend section 7 of the Act, which provides for the
Members of the Council, by-

(a) removing the Cabinet Secretary responsible for economic planning;

(b) deleting the requirements for nominating representatives from the private sector,
civil societies, and academia. Specifically, it removes the stipulation that the
private sector representative should be nominated by the body representing the
largest number of institutions in the private sector, the civil societies
representative should be nominated by the most representative registered national
umbrella association of civil societies working on climate change, and the
academia representative should be nominated by the Commission for University
Education;

(c) including a representative of the youth; and

(d) clarifying that the members of the Council shall serve for a term of three years,
renewable once.

10. Clause 6 of the Bill seeks to amend section 8 of the Act by-

(a) changing the frequency of the required reporting to Parliament by the relevant
Cabinet Secretary from bi-annually to annually.

(b) increasing the powers and duties of the Cabinet Secretary concerning carbon
trading, stipulating the appointment of the Designated National Authority by the
Cabinet Secretary, and mandating that the Designated National Authority to
maintain the National Carbon Registry established under section 23G.

11. Clauses 7 and 8 of the Bill aim to amend sections 9 and 10 of the Act, respectively,
by changing the title of 'Director' of the Climate Change Directorate to 'Secretary,’

with Clause 7 additionally removing the requirement that the Directorate must report
to the Cabinet Secretary.
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12. Clause 9 of the Bill aims to amend section 13 of the Act by incorporating components
related to carbon markets into the Climate Change Action Plan and mandating that the

Cabinet Secretary be guided by national and international laws and policies on climate
change and carbon markets during the Plan's formulation.

13. Clauses 10, 11, and 13 of the Bill aim to amend sections 15, 16, and 24 to assign the

power to make regulations under the specified sections to the Cabinet Secretary
instead of the Climate Change Council.

14. Clause 12 of the Bill proposes the insertion of a new Part IVA into the Act, dedicated
to the regulation of carbon markets. This part encompasses clauses related to carbon
markets, trade and participation in these markets, the necessity for Environmental and
Social Impact Assessments for each carbon trading project, and the need to specify
the anticipated environmental, economic, and social benefits of carbon projects.
Notably, new clause 23E mandates community development agreements, which must
encompass the annual social contribution, calculated as a percentage of the previous
year's aggregate earnings from a carbon trading project, to the local community. This
contribution is set at 40% per annum for land-based projects and 25% per annum for
non-land-based projects. Additionally, this part includes clauses detailing the sharing
of proceeds and cancellation rates for overall global mitigation, the establishment of
the National Carbon Registry, dispute resolution mechanisms for land-based project
disputes, and the authority for the Designated National Authority to charge fees
prescribed by the Cabinet Secretary for proper administration of the Act.

15. Clause 14 of the Bill proposes an amendment to section 33 of the Act to incorporate
offences and penalties associated with the regulation of carbon markets.

16.Clause 15 of the Bill aims to amend section 35 of the Act, which addresses
transitional provisions, by stipulating that certain sections of the Act will not apply to
entities with ongoing carbon trading projects for a duration of one year.

17. Clause 16 seeks to amend section 36 of the Act by broadening the Cabinet Secretary's
authority to prescribe regulations, including the enactment of regulations for carbon

trading, carbon markets, carbon registries, and the regulation of non-market
approaches.

18. Clause 17 seeks to amend section 1 (2)(e) of the Schedule to the Act by shortening
the specified period for receiving comments or objections from the public, in response
to a public participation call, from sixty days to twenty-eight days following the
publication of the notice.

h
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CHAPTER TWO

PUBLIC PARTICIPATION

2.1Attendance by Stakeholders
19. The Committee, pursuant to Article 118 of the Constitution and standing order 145(5)

of the Senate Standing Orders, invited submissions from members of the public on the

Bill via an advertisement in the Standard and Daily Nation Newspapers on
Wednesday, 30" August, 2023.

The Committee received submissions from the following stakeholders-

1) Kenya Private Sector Alliance;

2) Kenya Association of Manufacturers;

3) Kenya Climate Change Working Group;
4) Kenya Wildlife Conservancy Association;
5) Nairobi Climate Network;

6) The Council of Governors;

7) BURN Manufacturing Company;

8) Imperative Global Solutions Pte. Ltd;

9) TAMUWA Limited;

10)Environment Institute of Kenya;

11)Mr. Shadrack Agaki — Climate Change And Food System Communication
Consultant;

12)Conservation International; and
13)Ministry of Environment, Climate Change and F orestry.

The Committee was able to meet the Cabinet Secretary, Ministry of Environment,
Climate Change and Forestry together with relevant Ministry officials on Wednesday,
30" August, 2023 with the main aim of enlightening the Committee further on the

provisions as outlined in the Bill and a justification for each of the provisions as proposed
in the Bill.
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Submissions from Stakeholders and Committee Observations and
Determinations on stakeholder proposals

20. The Committee received submissions on specific clauses of the Bill and made various
observations and determinations on each proposal as follows-

A. KENYA CLIMATE CHANGE WORKING GROUP
In the memorandum, they proposed the following amendments to the Bill-

Clause 6(a) (iv)

21.Reject the amendment deleting the words “nominated by the most representative
registered national umbrella). The provision of the Act to remain as it is.

Committee’s Observation/Recommendation

22.1t is imperative that the Climate Change Council be operationalized; consequently,

rejecting the proposed amendment could obstruct this essential process and impede
the Council's functioning.

Clause 7

23. Amendment of section 8 No. 11 of 2016. Provide for the establishment of County
registries as well. County registries promote regional identification of carbon markets

projects. This will increase access to carbon market information within the County as
well facilitation of negotiations and agreements.

Committee’s Observation/Recommendation

24. This has been provided for under clause 6(i) which provides as follows “authorize the
establishment of the Reduced Emissions from Deforestation and Forest Degradation
Registry and other sector registries to feed into the National Carbon Registry”.

Clause 8(a)

25.Reject the amendment deleting the words “and shall report to the Cabinet Secretary”
The directorate should be checked and held accountable by the ministry of
Environment, Climate Change and Forestry.

Committee’s Observation/Recommendation
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26.The Climate Change Directorate is established under the State Department of
Environment, and therefore, from an administrative standpoint, it should report to the
Principal Secretary rather than the Cabinet Secretary.

Clause 10

27.This section should remain as it is in the parent Act, that is, “The duties shall be
imposed and may be varied or revoked through regulations made by the Council.”
This is consistent with the role of the Council which is also consultative to ensure

transparency and accountability within key Stakeholders on Climate change duties of
public sector.

Committee’s Observation/Recommendation

28. Section 36 of the Act already empowers the Cabinet Secretary, in consultation with
the Council, to make regulations. Therefore, the proposed amendment aims to
harmonize section 15 with the existing provisions and spirit of the law. Moreover, the

Act outlines the Council's role as providing overarching policy and a national
coordination mechanism for climate change.

Clause 12 - Section 23C(a)

29.The Bill is amended in section 23C(2)(a) by inserting the phrase “in consultation with
the Attorney General, and with the approval of the cabinet” after ‘may’ and before
‘enter into’. The new paragraph will read. “The Cabinet Secretary may, in
consultation with the Attorney General, and with the approval of the cabinet, enter

into a bilateral or multilateral agreement with another State Party to trade carbon for
emission reductions and removals;”

The AG’s office in charge of the country’s agreement hence should be involved in the
process. The Cabinet should be involved in this to ensure there is consultation.

Committee’s Observation/Recommendation

30.Bilateral and multilateral agreements involving another State Party fall under the
purview of the Treaty Making and Ratification Act of 2012. This Act delineates the

necessary procedures and approvals required before the execution of any bilateral or
multilateral agreement.

Clause 23C(2)(b)
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31.The Bill is amended in section 23C(2)(b) by inserting the phrase ‘in consultation with
the Attorney General, and’ between ‘may’ and “with the’. The section will read.

“The Cabinet Secretary may in consultation with the Attorney General, and with the
approval of the Cabinet, enter into an agreement with a private entity to offset carbon

emissions;” The AG’s office in charge of the country’s agreement hence should be
involved in the process.

Committee’s Observation/Recommendation

32.Bilateral and multilateral agreements involving another State Party fall under the
purview of the Treaty Making and Ratification Act of 2012. This Act delineates the

necessary procedures and approvals required before the execution of any bilateral or
multilateral agreement.

Clause 23C (4)

33.Section 23C (4) of the bill is amended by replacing “the Cabinet Secretary” with “the
National Designated Authority.” The section will read; “The National Designated
Authority shall, in the national reporting mechanism to the UNFCCC, include any
emission reduction resulting from agreements entered into under this section.” The
Cabinet Secretary does not report to UNFCCC in his/her capacity as a Cabinet
Secretary. This is the role of the National Designated Authority.

Committee’s Observation/Recommendation

34.The proposed amendment tends to be based on a misunderstanding of the role of the
Cabinet Secretary in the context of the new clause 23C (4). The clause does not
specify that the Cabinet Secretary personally reports to the UNFCCC, only that the
Cabinet Secretary is responsible for ensuring that emission reductions from the
agreements are included in the national reporting to the UNFCCC.

Clause 23E (6)

35.The section is amended by including County Registry. The section therefore reads “A
community development agreement entered into pursuant to this section shall be
recorded in the County and National Carbon Registries.” Having county registries will

make reporting efficient, at the national level. It will also promote accountability and
transparency.

e ————————————————————
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Committee’s Observation/Recommendation

36.Clause 6(i) of the amendment Bill already provides for the establishment of other
sector registries which feed into the National Carbon Registry.

Clause 23E (9)

37.The section is amended by including “in consultation with the County Government.”
The section will read, “The Cabinet Secretary in consultation with county government
where the project is situated, may prescribe additional requirements relating to the
formulation of the community development agreement. This will ensure checks and
balance on the additional requirements that may be prescribed by the Cabinet
Secretary. It will ensure that the requirements do not infringe on the rights of the

impacted community and takes into consideration specific interests and needs of the
community.

Committee’s Observation/Recommendation

38.The additional requirements prescribed by the Cabinet Secretary are intended to be

provided for in regulations and are to be standard across all community development
agreements.

New Clause

39. They propose an inclusion of the definition of “Impacted Community”. This accounts
for inclusion in the carbon markets and provides reference points in cases of the

community development agreement and conflict resolution the definition of who
impacted community are.

Committee’s Observation/Recommendation

40. The term ‘impacted community’ has not been used in the Act or in the amendment
Bill and therefore there is no need to provide a definition.

New Clause

41. Amendment of section 7 of No. 11 of 2016 Section 7 of the principal Act is amended
by deleting the section and replacing it with -

(1) The Council shall comprise not more than eight members who shall be appointed
by the President.

(2) The Council shall be constituted as follows -
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(a) The Cabinet Secretary responsible for environment and climate change affairs;

(b) the Cabinet Secretary/Secretaries responsible for the National Treasury and
Economic Planning;

(c) The chairperson of the Council of Governors;

(d)A representative of the private sector nominated in consultation with the Private
Sector;

(e) A representative of the Civil Society nominated in consultation with Civil
Society Organizations;

(f) A representative of the marginalised community within the meaning of Article
260 of the Constitution who has knowledge and experience in matters relating to

indigenous knowledge nominated in consultation with the marginalised
community; and

(g8) A representative of the academia nominated in consultation with the
Commission for University Education.”

Propose an additional section after section 7 as below-
(1) There is established a Climate Change Technical Committee

(2) The Committee shall be chaired by the Cabinet Secretary for the time being
responsible for Climate Change A ffairs

(3) The Climate Change Secretary shall be the secretary to the Committee.

The Committee shall provide an overarching national climate change coordination
mechanism and shall —

a) ensure the mainstreaming of the climate change function by the national and
county governments;

b) approve and oversee implementation of the National Climate Change Action
Plan;

c) approve a national gender and intergenerational responsive public education
awareness strategy and implementation programme;

d) set the targets for the regulation of greenhouse gas emissions.
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e) Oversee the implementation of the carbon markets framework
f) Approve proposals for funding through the Climate Change Fund.

g) Facilitate implementation and tracking of the Kenya Nationally Determined
Contribution.

h) Oversee the implementation of the Monitoring, Reporting, and Verification of
Climate Change.

i) Provide technical guidance on climate change action and support as appropriate.
Members of the Climate Change Technical Committee (Subsequent section)

(1) The Climate Change Technical Committee shall comprise not more than
fifteen members who shall be appointed by the Cabinet Secretary for the time
being responsible for Climate Change.

(2) The Committee shall be constituted as follows-
(a) The Permanent Secretary responsible for Climate Change;

(b) The Permanent Secretary/Secretaries responsible for the National
Treasury and Economic Planning;

(c) The Permanent Secretary responsible for Energy;

(d) The Permanent Secretary responsible for Crop Development;
(e) The Permanent Secretary responsible for Industry

(f) The Permanent Secretary responsible for Blue Economy;

(g) The chairperson of the Committee responsible for Climate Change at
the Council of Governors;

(h) A representative of the private sector nominated in consultation with the
Private Sector;

(i) A representative of the Civil Society nominated in consultation with
Civil Society Organizations

(k)A representative of the youth nominated in consultation with youth
organizations/networks working on climate change; k) A representative of
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indigenous people, within the meaning of Article 260 of the Constitution,
nominated in consultation with the indigenous peoples’ organizations; and

1) A representative of the academia nominated in consultation with the
Commission for University Education

Note: Qualifications of appointees and conditions for appointment in Section 7 (3-
6) of the Parent Act shall apply.

The proposed new structure will be more effective in facilitating the implementation of
the Climate Change Act.

The functions proposed fit the technical role that the Committee should undertake.

Committee’s Observation/Recommendation

42.The proposal to remove the Cabinet Secretary for Energy from the Climate Change
Council raises concerns as their participation is pivotal for a comprehensive and
effective strategy to combat climate change. Being a significant contributor to
greenhouse gas emissions, the energy sector is integral to realizing national climate
objectives and fulfilling international commitments, such as those under the Paris
Agreement.

43. With regard to the suggestion of establishing a Climate Change Technical Committee,
it is important to note that the responsibilities outlined for this proposed committee
mirror those already delineated under sections 6 and 9 of the Act, which pertain to the
functions of the Council and the Climate Change Directorate, respectively.

New Clause
44. Amendment of section 25 of No. 11 of 2016

The principal Act is amended in section 25 by-

(a) deleting subsection 1 and replacing with the following words “the Cabinet Secretary

for the time being responsible for finance may establish a Climate Change Fund, under
section 24 of the Public Finance Management Act, 2012”.

b) deleting subsections 2-9
This is consistent with the provisions of the PFM Act, 2012.

Committee’s Observation/Recommendation

%
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45. The Climate Change Fund as established under section 25 of the Climate Change Act
is consistent with the provisions of section 24 of the Public Finance Management Act.

B. COUNCIL OF GOVERNORS
In the memorandum, they proposed the following amendments to the Bill:

Clause 12- Section 23C(a)

46. Amend the Section 23C (2) (a) to: (a) enter into bilateral or multilateral agreement
with another State Party to trade carbon for emission reductions and removals subject
to approval by the Council. This provision does not provide for a means to check the
decision of the Cabinet Secretary to enter into such agreements despite being an
important function. The CS’s key decisions to formulate and review the climate
change policy, strategy and the National Climate Change Action Plan are submitted to

the Climate Change Council for approval. This decision should also be subject to the
Council’s approval.

Committee’s Observation/Recommendation

47.The authority of the Cabinet Secretary to engage in bilateral or multilateral
agreements with another State Party is inherently linked to the realms of foreign
affairs, foreign policy, and international trade. These domains are designated as
functions of the National Government under paragraph 1 of Part 1 of the Fourth
Schedule to the Constitution, thereby negating the necessity for approval from the
Council of County Governors in this context.

Clause 12 - Section 23E

48. Amend the Section 23E (5) (b) (i) & (ii) to: (b)the annual social contribution of the
aggregate earnings of the previous year to the county government and the community,
to be managed and disbursed equally for the benefit of the county government and the
community; Provided that:

i) in land-based projects, the contribution shall be at least forty per centum of the
aggregate earnings; and

ii) in non-land-based projects, the contribution shall be at least twenty-five per centum
of the aggregate earnings.

49.The provision should provide an explicit benefit sharing ratio between the national
government, county government and the communities where the projects undertaken
pursuant to the Act are based. The proposal is that the percentage meant to go to the

community be split equally between the county government and the community. This
ﬁ
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is in line with the mandate of county governments to coordinate the participation of
communities in governance at the local level, develop their administrative capacity
and their participation in governance at the local level.

Committee’s Observation/Recommendation

50.Clause 23E (4) already mandates the involvement of the county government in
overseeing and monitoring the negotiation of the community development agreement
with project proponents and stakeholders. This ensures that the county government
has an active role in the process and can influence the outcomes to ensure they are
favourable for the community.

C. MR. SHADRACK AGAKI - CLIMATE CHANGE AND FOOD
SYSTEM COMMUNICATION CONSULTANT
In the memorandum, they proposed the following amendments to the Bill:

Clause 12- Section 23E

51.New section immediately after section 7 of the Principal Act to be labelled 7A. +7A-
There is established in each County, County Climate Change Committee which shall
consist of The Deputy Governor, The County Executive Officer in charge of
Environment and Climate Change. The County Executive Officer in Charge of Trade,
County Executive Officer in charge of Agriculture, County Executive Officer in
charge of Education, Competent Representative of the Youth, Competent
Representative from Civil society. The provision of social and environmental benefits
in section 23E (3) (4) and (5) necessitate the establishment of local mechanism,
through which the issues will be addressed and the County Climate Change
Committee could be the best platform to address the issues arising from the
Community Development Agreement.

Committee’s Observation/Recommendation

52.8Section 19 of the Climate Change Act addresses the integration of climate change
actions into the functions of County Governments. More specifically, subsection (4)
allows a county government to enact legislation that further delineates the
implementation of its obligations under the Act, or other climate change functions
relevant to the county, or for other related purposes. Therefore, the suggested
amendment might be more appropriately situated within county legislation.
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New Clause

53.Include a mechanism that will address carbon market and trade issues at the county
level.

Committee’s Observation/Recommendation

>4. There is no specific proposed amendment that has been provided.

D. ENVIRONMENT INSTITUTE OF KENYA

In the memorandum, from the Environment Institute of Kenya, they proposed the
following amendments to the Bill:

Clause 2

55.Define “Professional body” to mean a professional body dealing with the registration
and regulation of the standards and practice of environmental professionals.

Committee’s Observation/Recommendation

56. The term 'professional body' is not referenced or utilized anywhere in either the Bill
or the parent Act as such there is no need to define the term.

Clause 5(a) (iv)

57. Amend section 6(a) (iv) by inserting the following paragraph immediately before
paragraph (g) - A representative of a professional body relating to matters
environment. Environment Institute of Kenya boast of a membership from diverse
environmental profession and serving in all stated Ministries.

Committee’s Observation/Recommendation

58.The parent Act, in Section 7(1), stipulates that the Council shall comprise no more
than nine members. The proposed amendment, which seeks to expand the
membership of the Council, would contravene this existing provision of the Act.

Further, the composition of the Council, as provided has already factored in players
from the private sector.

New Clause

59.A person shall be qualified for appointment as a Director/Secretary (new
proposal) of Climate Change if the person — Include (e) must be a registered and

e —
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licensed member of a professional body relating to matters environment. The
Director/Secretary must be conversant with climate change and general environmental
matters to enhance service delivery at the Directorate.

Committee’s Observation/Recommendation

60.The Act already prescribes comprehensive qualifications for the Director of the
Climate Change Directorate, including the requirement of a postgraduate degree in
environmental studies or other related fields as outlined in section 9(4) of the Act. The
qualifications as currently prescribed are sufficiently robust to ensure that the Director
has the requisite knowledge and expertise to effectively fulfil their role.

E. KENYA PRIVATE SECTOR ALLIANCE
In the memorandum, from KEPSA, they proposed the following amendments to the Bill-

Clause 2

61.Insertion of the following definition: Carbon offset- reduction or removal of carbon
dioxide or other green gas houses in order to compensate for equivalent number of
emissions made outside the host party jurisdiction. It is important to clearly define the
boundaries and application of the parties involved in offset measures. Further,
elsewhere can be anywhere and is subject to varied interpretations.

Committee’s Observation/Recommendation

62.Carbon offset projects can be developed and implemented within the same
jurisdiction where the emissions are generated. The term "elsewhere" in the definition

is broad and flexible enough to include any location, whether it is within or outside
the host party jurisdiction.

Clause 6 (a) (ii)

63.Proposing an amendment providing for a representative of the private sector, well
versed with climate change affairs, who is in good standing to a national private
sector business membership organization. The national climate change council is
established as a coordination body for climate change affairs, it is important that
representation at the council upholds this coordination approach amongst the different
stakeholders to ensure there is a fair representation of the private sector at the council
as opposed presentation of individual interest. It is important that the representative is

linked to the wider private sector for proper feedback and to enhance coordination of
business climate actions.
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We have internally developed a coordination mechanism- the climate business
information network- within the private sector that is accepted and this has enhanced
our engagement and reporting of progress in implementation of business climate
actions. Opening this up to all, will undermine the coordination mechanism
established so far, under the country’s GCF NAP readiness support project.

The same applies to the other non-state actors in the council. The bill should instead
provide a schedule to guide how to nominate non state actors to the council rather
than removing the representation requirement.

Committee’s Observation/Recommendation

64.Section 7(3) and (5) of the Act already delineates the necessary qualifications for
representatives from various sectors, including a requirement for expertise and
experience in climate change, economy, finance, law, environment, and public
administration. These sections mandate that such representatives possess a minimum

of ten years' experience in their relevant field and fulfil the requirements of Chapter
Six of the Constitution.

Clause 6 (a) (iii) - that proposes to amend Section 7(2)(g) of the Act

65. Proposing an amendment providing for a representative of civil society well versed
with climate change affairs, nominated by the most representative Civil Society
organization working on climate change. In the same justification as above, it is
important that representation at the council upholds this coordination approach
amongst the different stakeholders to ensure there is a fair representation of civil
society for public interest. Since Section 16 of the Act imposes climate change
obligations on entities constituted under the Public Benefits Organizations Act, 2013
(No. 18 of 2013), it is important that the CSO representative is linked to the wider

civil society for proper feedback and to enhance coordination of civil society
concerns.

Committee’s Observation/Recommendation

66. Section 7(3) and (5) of the Act already delineates the necessary qualifications for
representatives from various sectors, including a requirement for expertise and
experience in climate change, economy, finance, law, environment, and public
administration. These sections mandate that such representatives possess a minimum

of ten years' experience in their relevant field and fulfil the requirements of Chapter
Six of the Constitution.

m
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Clause 6 (a) (iii) - that proposes to amend Section 7(2)(h) of the Act

67.Proposing a new addition providing for the inclusion of the youth to be fully
supported. The youth are not only a key part of any policy discussions as a matter of
right and law, but they will enrich discussions on how best to implement these
policies and legislation, with a futuristic aspect to it.

Committee’s Observation/Recommendation
68. This has been provided for in the amendment Bill.

Clause 7

69. Proposal for an addition that the Cabinet Secretary shall develop regulations for the
Designated National Authority. 2(A) gives the cabinet secretary to appoint a
designated national authority but does not have clear parameters for this appointment.
It is important to direct development of further regulations that outline requirements
for such an entity to qualify, its operations and functionalities and accountabilities.

Committee’s Observation/Recommendation

70. Section 36(1) of the Act states that 'The Cabinet Secretary shall, in consultation with
the Council, make regulations for the better carrying into effect of the provisions of
this Act." This section grants the Cabinet Secretary the overarching authority to create
regulations for implementing any provisions of the Act. Therefore, this authority may

also extend to any regulations concerning the Designated National Authority, once
they are enacted.

Clause 12 — 23(C)(1)(d)

71.Proposal for the Insertion of (d) the cabinet Secretary shall make regulations and
formulate guidelines for carbon market trading recognized under subsection 23C (D).
The current amendments do not provide adequate measures on carbon markets and
trading regulation, it is imperative that further regulations are developed to be able to
address the dynamics of trading in carbon market as well as outline the incentives
both fiscal and non-fiscal for carbon trading.

Committee's Observation/Recommendation

72.This is already provided for in Clause 16 of the Bill, which proposes an amendment to
Section 36 of the principal Act, by incorporating the regulation of carbon markets into
the aspects for which the Cabinet Secretary may prescribe regulations.
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Clause 12 — Section 23C(a)

73.Proposal for the provision that the cabinet secretary may (a) enter into bilateral or
multilateral agreement with another state party to trade carbon for public land-based
emission reductions and removals on public land and (b) with approval of the
parliament, enter into agreement with private entity to offset carbon emissions (c)
with the approval of approval of parliament enter into agreement to trade in an

international carbon market established or overseen by an international carbon trading
verification body.

74.The higher value carbon credits are those linked to the countries nationally
determined contribution and internationally transferred mitigation outcomes, by
having the cabinet secretary enter into bilateral or multilateral arrangements without
national oversight such as approval of parliament and stakeholders’ engagement, the
cabinet secretary can easily mop out all the higher value credits thus locking out non
state actors, private sector and communities from the carbon market. This is open to
only having state led carbon markets in the country. The provision assigns approval of
such country-to-country agreement to an unknown international entity. The provision
to enter into ANY agreement to trade in a carbon market is also problematic. The
government should limit itself to public land related carbon and not just ANY
agreement. The proposal is that, at best, this provision is deleted all together.

Committee’s Observation/Recommendation

75.The authority of the Cabinet Secretary to engage in bilateral or multilateral
agreements with another State Party is inherently linked to the realms of foreign
affairs, foreign policy, and international trade. These domains are designated as
functions of the National Government under paragraph 1 of Part 1 of the Fourth

Schedule to the Constitution, thereby negating the necessity for approval from the
Council of County Governors in this context.

Clause 12 — Section 23E (3)

76.Proposal to Amend the Clause to read: Every community land-based project
undertaken pursuant to this Act shall be implemented through a community
development agreement which shall outline the relationships and obligations of the
proponents of the projects and the public and community land where the project is
under development. The cabinet secretary shall develop guidelines for development of
community development agreement. Add the word “community land-based project”
in order to make reference to projects implemented through community land. There
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are land-based carbon projects undertaken on private land and it is important not to
limit land-based project to community land only. The Natural Resources Benefit
Sharing Bill establishes a word committee led by the Commission of revenue
allocation to support develop the community development agreement.

77.1t is important to protect the community with clear guidelines on who is responsible
for development of these agreements and also require clear accountability to avoid

exploitation or being taken advantage of seeing carbon trading is a complex for
ordinary citizens.

Committee’s Observation/Recommendation

78. Additionally, the newly proposed Clause 23E (9) empowers the Cabinet Secretary to

prescribe additional requirements relating to the formulation of the community
development agreement.

Clause 12 — Section 23E(4)

79.Proposal to amend the Clause to read “The Commission of Revenue Allocation and
the county government”. The amendment should state the respective national
government agency to be responsible to oversee the negotiation and development of
the community agreement. Under The Natural Resources Benefit Sharing Bill, the
Commission of Revenue Allocation is the national government entity responsible for
preparation of benefit sharing agreement. The natural resources benefit sharing bill,
also assigns this responsibility to county establishes a county committee to support

this process, this bill can use such a committee or establish one for clarity of
signatories.

Committee’s Observation/Recommendation

80. The principal function of the Commission on Revenue Allocation as stipulated under
Article 216(1) of the Constitution is to make recommendations concerning the basis
for the equitable sharing of revenue raised by the national government between the
national and county governments and among the county governments.

Clause 12 — Section 23E

81.Proposal to Option 1: All land based and non- land-based projects, shall apply the
carbon credit revenue sharing formula developed in consultation with commission of
revenue allocation (CRA).The allocation of benefit sharing percentages based on
aggregates (gross income) as opposed to gains or profits means the communities are
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elevated to be shareholders who own 40% or over 25% of the investments. This will
also mean that the entities will account for overheads, project costs and taxes after
forwarding a percentage of the aggregate earnings to the communities. This is
unsustainable for any investment. Every carbon project has different financial
structures and for this amendment, they propose removal of specific percentages from
legislation. ~ Further, they propose consultation with the commission of revenue
allocation (CRA) in developing a general formula to guide revenue sharing for both
land-based projects and non-land-based projects that takes in to account all
parameters such as subsidies, inflation adjustments, taxes, corporate social
responsibility accrued in the life time of the projects etc. The actual revenue sharing
to the community should be through the commission or revenue allocation as is
precedence under the natural resource’s benefit sharing bill to ensure that
communities get their proceeds in a timely manner and not be subject to government
budgeting and procurement processes.

(i) In land-based projects, the contribution shall be 40% of net earnings or gains
which shall be administered through the commission of revenue allocation as follows:
*25% to local community
*10% to the local community projects
*5% to ploughed back for research, education and awareness on carbon
markets and product development.
(ii) In non-land-based projects, the contribution shall at least be 25% of the net
earnings or gains which shall be administered through the Commission of Revenue
Allocation as follows:
*15 % to the local community projects
*5% to ploughed back for research, education and awareness on carbon
markets technologies development.
*5% Climate Change Fund

82.Globally best practice and as per the benefit sharing provisions under the Petroleum
Act, the mining Act, the energy (geothermal) act and for natural resources benefit
sharing bill, the benefit sharing is on the profits or gains and not the aggregate
earnings. Secondly the percentages of the profits or gains are allocated to national
government at 75%, the county government at (20%) and the community at 5% under
the Petroleum Act, Mining Act is 70% and 20% and 10% to the community, Energy
Act- Geothermal the percentages are 75%, 20% and 5% to the county. The natural
resources benefit sharing bill, allocates 20% to sovereign fund, of the remaining 80%
- 60 % is allocated to national government and 40% to county government. The

“
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county government allocation is further allocated as 40% to local community and
60% to the whole county. To align with natural resources benefit sharing bill for
nature based and land-based percentages. To ensure product development especially
of carbon designed products, it is important that proceeds support research and
awareness of carbon markets and further enhance technological development for
emission reduction measures.

Committee’s Observation/Recommendation

83.The principal function of the Commission on Revenue Allocation as stipulated under
Article 216(1) of the Constitution is to make recommendations concerning the basis
for the equitable sharing of revenue raised by the national government between the
national and county governments and among the county governments. Moreover, it is
important to note that the Natural Resources Benefit Sharing Bill is still a proposed

piece of legislation that has not yet been enacted into law and therefore cannot be
relied upon.

New Clause

84.The Principal Act, 2016 be amended in section 5 (2) by replacing with: (2) The
Council shall be chaired by the Cabinet Secretary for the time being responsible for
environment and climate change affairs. Due to practical considerations, the
President's should receive reports of the council through the Cabinet Secretary and the
Cabinet which he chairs. A more feasible approach is to have the Cabinet Secretary
assuming the role of chairperson. The council should be answerable to the President
through the Cabinet Secretary. The functions of the council are pretty operational in
relation to the national duties such provide policy direction on climate change,
administration of the climate fund, coordination of national and county governments
in climate change among others. This function such as harmonization of sectorial
laws, are best undertaken through the Minister and the cabinet and status reported to
the President. It is the provision for President to chair a non -cabinet meeting that has
drawn the court cases since 2016 and the council has never functioned since. It’s
important to correct this arrangement so the council can operate.

Committee’s Observation/Recommendation

85.The President chairs the Climate Change Council, because climate change is a high-

priority issue that affects all aspects of a nation's wellbeing — from its economy to its
security, health, and environment.
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New Clause

86.Delete sub-sections 5 (2), (3), (4), (5) Due to practical considerations, the limitations
of the functions of the national council duties to very sector-based functions, as such
the President’s schedule may the operationalization of the council. A more feasible
approach could involve the Cabinet Secretary assuming the role of Chairperson.

Committee’s Observation/Recommendation

87.Having the President as the chair underscores the importance of climate change at the
highest level of government and ensures that the Council's decisions are made with
the full authority and support of the nation's leader. Having the Presidency chair the
Climate Change Council signals the highest level of commitment of the government

to address climate change which can be particularly important for international
credibility.

New Clause

88. Insert new amendment to section 7 (13) The Council can discharge its duties if more
than three quarters of the members are duly appointed. This is to enable the Council to
proceed to undertake its operations with three quarter of its membership and not to
forestall its operationalization as has been witnessed in the last seven years. It beats
purpose to vet and approve for appointment persons to the Council and not have them
discharge any function of the council due to issues or course case arising from
nomination and appointment of a single one member.

Committee’s Observation/Recommendation

89.Section 36 of the Act authorizes the Cabinet Secretary to establish regulations

governing the Council's operations, which can include specifying the quorum required
for Council meetings.

New Clause

90. Proposed amendment of section 25(8) of the Act to insert (d) Promotion of awareness
and education on carbon markets and enhancement of data tracking capabilities of
carbon market actors. Incorporating provisions to increase awareness among
businesses about carbon markets, with a particular emphasis on enhancing
investments in this sector, especially for SMEs, holds significant importance. This
goes beyond mere research, aiming to encourage businesses to actively engage in
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carbon trading. Moreover, the integration of data tracking mechanisms is essential for
ensuring efficient monitoring and management.

Committee’s Observation/Recommendation

91.The fostering of public awareness, not only concerning carbon trading but also
regarding all aspects of climate change, is addressed in multiple sections of the
Climate Change Act. These include section 3(2)(h) [objectives of the Act], section
6(d) [functions of the Council], section 13(3)(g) [National Climate Change Action
Plan], and section 24(1) [public participation], among others.

F. BURN MANUFACTURING COMPANY
In the memorandum, they proposed the following amendments to the Bill:

Clause 5(a)(iv)

92.Include representation from local carbon project developers like BURN
manufacturing in the Council.To ensure that the Council is well-informed about the
challenges and opportunities faced by local carbon project developers, it is important
to have representation from these sectors. This can lead to better policy guidance and
direction for the carbon market. Environment Institute of Kenya boast of a
membership from diverse environmental profession and serving in all stated
Ministries.

Committee’s Observation/Recommendation

93. The composition of the Council, as provided has already factored in players from the
private sector.

Clause 12 - 23B(a)

94.Here it would be useful to know what the prescribed carbon standards are, or what the
standard eligibility will be. They would recommend those standards which are most
prevalent in Kenya — for instance Verra and Gold Standard. This would take

advantage of the opportunity provided by Kenya’s existing projects and avoid the
costs associated with creating new standards.

Committee’s Observation/Recommendation

95.This proposal does not provide a specific amendment. Further the term ‘carbon
standards’ has been provided for under clause 2 of the amendment Bill.

m
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Clause 12 —23C(2)

96.The Cabinet Secretary should have the authority to grant preliminary Letters of
Authorization (LoAs) to trade ITMOs with Corresponding Adjustments to certain
companies until such a time as the guiding Framework is published. This will protect
local manufacturers from business interruptions. Strategic stakeholders, particularly
those operating at scale and manufacturing locally in Kenya, need reassurance that
their projects will be able to secure Corresponding Adjustments in future. Lack of
clarity and a potentially long wait until a framework is in place, is making it harder to
attract investment, ensure business continuity, and mitigate risk.

Committee’s Observation/Recommendation
97. There is no specific proposed amendment that has been provided.

Clause 12 —23D(1)

98.Clarify that projects which were not included in the second schedule of the EMCA
1999 should not be required to complete an EIA assessment. To reduce the burden on
project developers when establishing a project.

Committee’s Observation/Recommendation
99. This proposal does not provide a specific amendment.
Clause 12 — 23E(1)

100. Review (or remove) the annual social contribution percentage to the community.
Clarify the definition of “aggregate earnings” and include other financial benefits to
the community over the lifetime of the project. Ensure disbursement of community
benefit funds is managed by the project developer and local community
representatives, and not by central or county government. While the proposed 25% -
40% annual social contribution to the community is a positive step, it may be
necessary to review this percentage to ensure Kenya remains competitive and
continues to attract international investment. Balancing community benefits with
business viability is crucial. We are concerned that the proposed percentages may be
perceived by foreign investors as an imposition of taxes, potentially stifling
investment in Kenya. It may help to apply community benefit provisions differently to
different project types. For example, cook stove projects have high operating costs -
of manufacture, distribution, and ongoing project monitoring. Unlike forestry and
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land use projects, there is no clearly defined geographic “community.” Considering
this, we propose two potential pathways forward:

i. Data-Driven Community Benefit Tracking: In this instance, specific
percentages are removed from the legislation, and the Government of Kenya
instead collects data on community benefit initiatives. In the future, guidelines
could be developed by project type that considers their unique financial
structures. For example, in a cook stove project, there is no clear geographic
community, but every project participant benefits immediately from an upfront

carbon subsidy and gains access to cleaner cooking, improved health, and fuel
savings from day one.

ii.  Inclusive Recognition of Existing Community Benefits: Or, if the Government
of Kenya proceeds with the stipulated community benefit shares, we would
recommend that all forms of existing community benefit should be counted
towards the percentage. For example, if BURN provides an up-front subsidy
for a cook stove, then the value of the subsidy must count towards the 25%.
Project developers should report their existing financial and non-financial
community benefits to the government to show compliance, but the actual
revenue sharing should be disbursed through the project or local stakeholder
groups — and not by central or county government.

Committee’s Observation/Recommendation

101.  Removing the specified percentages from the amendment Bill and adopting a data-
driven approach may lead to uncertainties and create an unpredictable regulatory
environment. Article 69 of the Constitution bestows upon the State the responsibility
to ensure the sustainable exploitation, utilisation, management, and conservation of
the environment, to ensure the equitable sharing of the accruing benefits, and to utilise
the environment and natural resources for the benefit of the people of Kenya. This
constitutional mandate underscores the importance of having a clear and predictable

framework for sharing benefits with the community, which the current amendment
Bill provides.

Clause 12 — Section 23E (2a &e)

102.  Clarity — how does Kenya intend on using the VCM towards achieving national
climate targets. Will there be limits on corresponding adjustments for instance? Will
there be fees associated with corresponding adjustments? This decision could impact
international demand for credits generated by projects in Kenya if companies’

%
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purchased credits cannot be used to make their own claims. The uncertainty may also
dissuade carbon market project developers from insti gating projects.

Committee’s Observation/Recommendation

103.  The concern raised does not align with the proposed amendment. The proposed
amendment appears to contradict itself by seeking to restrict land-based projects to
community land only, while the justification provided acknowledges the existence of
land-based carbon projects on private land and emphasizes the importance of not
limiting such projects to community land only. The current draft of the Clause does
not restrict the community benefits from carbon trading projects to community land,
thus addressing the concern raised in the justification.

Clause 12 — Section 23E (5)(d)

104. Recognise and track existing community benefits provided by carbon projects.
Please note that Kenyan carbon projects like BURN are already using carbon
revenues to generate community benefits at scale. Since 2013, we have distributed
800,000 clean cook stoves in Kenya, impacting 3 million lives, saving 4 million tons
of wood, and averting 7 million tons of CO2e. In our latest projects, stoves are
subsidized by up to 4500 KES using carbon investment (a ~90% discount). In the last
two years alone, we have raised $10M in international carbon finance to support stove
subsidies for low-income families in Kenya.

Committee’s Observation/Recommendation

105.  This proposal/concern raised does not provide a specific amendment and has been
addressed under the proposal to amend Clause 12 — 23E(1).

Clause 12 — Section 23G

106. Align the National Carbon Registry to existing carbon registries (e.g., Gold
Standard/Verra) to facilitate cross-comparison. Implement transparent and user-
friendly mechanisms for businesses like BURN Manufacturing to access the National
Carbon Registry. Easy access to a well-structured National Carbon Registry that is
comparable to existing registries can help businesses track their carbon credit projects
and keep up to date with relevant information. A transparent and user-friendly registry
promotes a better understanding of the carbon market and encourages more active
business participation.

Committee’s Observation/Recommendation _
-9
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107.  This proposal does not provide a specific amendment.

G. CONSERVATION INTERNATIONAL

Clause 2

108. Define “aggregate earnings™ to exclude “taxes, royalties, and fees, or payments to
government.” The definition would thus read: “aggregate earnings means the total of
all income in a carbon project after deductions for taxes, fees, royalties, and payments
to government, but without adjustment for inflation or types of double counting.” In
the alternative, revert the minimum annual social contribution to twenty-five percent
(25%) for land-based projects, as originally drafted. Clause 23(E)(5) states that land-
based projects should provide an annual social contribution of at least forty percent
(40%) of the “aggregate earnings of the previous year to the community.” This is an
increase of fifteen (15%) from the prior draft, which represents an arbitrary distinction
between land-based and other projects. In principle, CI is supportive that a majority of
net revenue goes to local communities. In fact, CI requires this for all Cl-supported
carbon projects. As drafted however, “aggregate earnings” means “the total of all
income in a carbon project without adjustment for inflation, taxation or types of
double counting.” See Clause 2. This is problematic, because it fails to account for
certain fixed costs, such as taxes, royalties, fees, or payments to government. For
example, carbon credit registries (e.g. Verra) which issue and hold carbon credits, can
charge various fees to operate a project, including a US$0.27 issuance fee for each
carbon credit sold. Most carbon projects are marginally “profitable” at best or rely on
donor or charitable funding. If a project proponent was unable to deduct these taxes,
royalties, or fees from the definition of “aggregate earnings,” a project could become
financially unviable and interest in investing in projects could drop. This is
particularly true if Kenya enacts a future tax on carbon revenue. In such a scenario, a
project proponent might pay 20% in taxes, 5% in fees, and 40% to communities,
leaving only 35% of revenue to cover project start-up and operational costs, legal
expenses, marketing costs, salaries, among other costs. Faced with this prospect,

many projects may cease to exist, and investors would likely move to other
jurisdictions.

Committee’s Observation/Recommendation

109. The proposed definition of 'aggregate earnings' in the amendment Bill is firmly
grounded in the State's constitutional obligations under Article 69 of the Constitution
to ensure the sustainable exploitation, utilization, management, and conservation of

—-————————__—_—'_.__'——___——_
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the environment and natura] resources, and to ensure the equitable sharing of accruing
benefits. This includes the obligation to protect and enhance intellectual property in,
and indigenous knowledge of, biodiversity and the genetic resources of the
communities, and most importantly, to utilize the environment and natural resources
for the benefit of the people of Kenya. Given this foundation, the definition provided
in the Bill guarantees that the community receives maximum and un-manipulated
benefits. It also offers a transparent method for calculating the community's share
without delving into the intricacies of financial accounting, which can vary
significantly from one project to another.

Clause 2

110. Modify the definition of “Reduced Emissions from Deforestation and Forest
Degradation™ to include “nested projects in line with Kenya’s REDD+ nesting
framework.” The definition would read: “Reduced Emissions from Deforestation and
Forest Degradation means activities in the forest sector that reduces greenhouse gas
emissions from deforestation and forest degradation, as well as Zhe sustainable
management of forests and the conservation and enhancement of forest carbon stocks
at national and sub national levels, including nested projects in line with Kenya’s
REDD+ nesting framework.” At present, the vast majority of REDD+ projects in
Kenya are site level projects without affiliation to national or subnational programs.
Kenya has been working to adopt a nested REDD+ framework incorporating these
projects into its national REDD+ program in line with evolving international market
requirements and CI has been supporting the development of this framework.
However, as drafted, the definition of “Reduced Emissions from Deforestation and
Forest Degradation™ (REDD+) does not make clear that nested REDD+ projects will
be included under the amended Climate Change Bill. By not specifying that nested
projects will be part of REDD+, the Bill would exclude many of Kenya’s current
projects and potential future projects that will be developed under the new nesting
framework. We recommend specifying that nested projects are part of the REDD+

definition and investing in supporting the transition of current projects to a nesting
framework.

Committee’s Observation/Recommendation

111.  The definition of REDD+ as provided in the amendment Bill is broad and
inclusive, encompassing all activities at the national and subnational levels that
contribute to the reduction of greenhouse gas emissions from deforestation and forest
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degradation. This implicitly includes all nested projects developed under Kenya’s
REDD+ nesting framework.

Clause 12-23E (4)

112. Modify Clause 23(E)(4) to delete “oversee” to avoid confusion suggesting
government control over the contracting process. It would thus read: “The National
Government and the respective county government where the project is situated shall
oversee and monitor the negotiation of the community development agreements with
project proponents and the stakeholders. They recognize and support the need to
protect local communities’ rights through the legal system. These needs also should
be balanced with the need to give project proponents and stakeholders clarity in what
they can expect when negotiating a contract and executing a project. Unfortunately,
the current Bill increases regulation and presents an opportunity for interference by
county and national government with respect to contracts between private parties and
project operations. Clause 23(E)(4) provides that “The National Government and the
respective county government where the project is situated shall oversee and monitor
the negotiation of the community development agreements with project proponents
and the stakeholders. The language is very broad, creating uncertainty about the role
of the government in contract negotiation and execution. These provisions taken
together could give the impression that (a) County and National Governments could
intervene in private negotiations, (b) that they may unjustifiably insert themselves as
parties to agreements themselves, and (c) that they bring enforcement actions with or
without cause. These interventions could disincentives project proponents. It has
already occurred that county governments have sought to invalidate existing carbon
contracts between private parties, where they have no legal authority to do so. Such
efforts undermine the confidence of carbon credit buyers, the value of carbon credits,
create unnecessary confusion, and ultimately deprive local communities of revenue.
We respectfully suggest that a single government entity could act as an ombudsman
looking out for and advocating for a communities” best interest to ensure they are not
taken advantage of.

Committee’s Observation/Recommendation

113. The role of the National Government and the respective County Government to
oversee and monitor the negotiation of the community development agreements is
anchored on Article 69 of the Constitution and paragraph 14 of Part 2 of the Fourth
Schedule to the Constitution.
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Clause 12-23E (5)(a) ®

114.  Modify 23(E)(5)(a) to read: “a list of stakeholders of the project: including project
proponents, the impacted communities, and to the extent the project is on public land,
the National Government and the county government where the project is being
undertaken, respectively.” Clause 23(E)(5)(a) requires community development
agreements to provide “a list of stakeholders of the project: including project
proponents, the impacted communities, the National Government and the county
government where the project is being undertaken.” The language is very broad,
creating uncertainty about the role of the government in contract negotiation and
execution. These provisions taken together could give the impression that (a) County
and National Governments could intervene in private negotiations, (b) that they may
unjustifiably insert themselves as parties to agreements themselves, and (c) that they
bring enforcement actions with or without cause. These interventions could
disincentives project proponents. It has already occurred that county governments
have sought to invalidate existing carbon contracts between private parties, where
they have no legal authority to do so. Such efforts undermine the confidence of
carbon credit buyers, the value of carbon credits, create unnecessary confusion, and
ultimately deprive local communities of revenue. We respectfully suggest that a single
government entity could act as an ombudsman looking out for and advocating for a
communities’ best interest to ensure they are not taken advantage of. Further, to avoid
this undue interference, governments should only be considered “stakeholders” if the
project occurs on public land, as opposed to private land.

Committee’s Observation/Recommendation

115.  This proposal aims to restrict the necessity of a community development project to
outline the stakeholders involved - including the project proponents, affected
communities, National Government, and County Government where the project is

located - solely to instances where the project is on public land, thereby excluding
non-land-based projects.

Clause 23E(8)

116. "The national government and the respective county government where the project
is situated may enforce the community rights negotiated under a community
development agreement negotiated under section 23E, in the event local communities
are unable to do so on their own and where there is probable cause of a material
breach to the detriment of local communities." Modify 23(E)(8) to clarify the reasons

The Senate Standing Committee on Land, Environment & Natural Resources Page 36



for government enforcement action, making clear such intervention is permissive and
to support communities incapable of protecting their own interests:

Committee’s Observation/Recommendation

117. The State has a constitutional {uty under Article 69 of the Constitution to ensure
the utilization of the environment and natural resources for the benefit of the people of

Kenya, and this responsibility cannot be made conditional or contingent on other
factors.

Clause 12 - 23H

118. Modify 23(H)(1) to delete “and be resolved within thirty days from the date the
dispute is lodged.” Modify 23(H)(3) to provide “Where the dispute resolution
proceedings under subsections (1) and (2) have not commenced within 60 days of
filing, the dispute shall be referred to the National Environmental Tribunal.” We find
the dispute resolution clauses in Clause 23H to provide insufficient time (only 30
days) to resolve disputes, nonetheless give accused parties notice and an opportunity
to respond to any allegations. Parties should be able to take full advantage of existing

dispute resolution procedures before they are automatically referred to the National
Environmental Tribunal.

Committee’s Observation/Recommendation

119. The stipulation for disputes to be resolved within thirty days of being lodged
encourages prompt resolution by parties using the dispute resolution mechanism
outlined in the community development agreement. Although the current 30-day
window may be limiting, extending this period to 60 days could inadvertently delay
dispute resolution, subsequently impacting all parties negatively.

Clause 15

120. The Bill contains no language with respect to existing projects. It should define a
reasonable period of time (e.g., two years from the date implementing regulations are
enacted) by which existing carbon projects are expected to comply with the law.

Committee’s Observation/Recommendation

121. The clause indicates that several sections of the Act will not be applicable to
entities with ongoing carbon projects for a period of one year. The commencement
date of the amendment Bill, if enacted into law, is dictated by Article 116 of the
Constitution, meaning the one-year period would commence from that date.

m
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H. NAIROBI CLIMATE NETWORK
In their memorandum, they proposed the following amendments to the Bill:

Clause 2

122.  Definitions need streamlining and discussion. E.g. the definition of an ITMO
should not be restricted to UNFCCC methodologies, as many countries are already

planning to make ITMOs based on projects using the Gold Standard. If we are not
careful the legislation will rule out opportunities unintentionally.

Committee’s Observation/Recommendation

123.  There is no specific proposal for the amendment.

Clause 23A(c¢)

124.  Replace “Whitelist” with “Kenya Carbon Standards List”. This means that Kenya
can adopt the best standards that have been developed internationally over the last 20
years and allow them to “qualify” to work in Kenya, rather than try to reinvent the
wheel. The current “white list” is prescriptive and could prevent certain mitigation
activities from occurring. @

Committee’s Observation/Recommendation
125. The definition as provided in the Bill is sufficient.

Clause 23B(c)

126. Add to end of clause ‘...as prescribed by the relevant carbon standards; and...” To
avoid further ‘standards’ on top of International Standards for carbon credit
certification which are already recognised as this can cause confusion and possible
hesitance by foreign investors to invest into carbon credit projects in Kenya.

Committee’s Observation/Recommendation <>

127.  This has already been provided for in the Bill.

Clause 12- Section 23E

128.  The annual social contribution of the previous year to the community, Delete (5)
(b) (i) and (ii). At this nascent stage of this sector in Kenya information is the key
part. Any arbitrary ‘one-size fits all' revenue share will be viewed as a tax and will kill
many existing projects and will disincentive and create uncertainty amongst the
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international investment community and squash any further growth in this sector. As a
result, this will create a nightmare scenario where the carbon credit sector in Kenya is
likely to shrink or collapse entirely. Such an impact is already being seen as a result of
legislation recently passed in jurisdictions such as Zimbabwe and Tanzania.

Committee’s Observation/Recommendation

129.  The provisions of the Bill regarding community development agreements and the
proposed revenue formula are designed to ensure transparency and protect local
communities from exploitation, while also ensuring they benefit from carbon projects.

Clause 23F

130. Proposed deletion. The justification was that direct involvement of National and
county governments with regards to proceeds will discourage and stifle foreign
investment into carbon credit projects in Kenya.

Committee’s Observation/Recommendation

131. It is essential for national and county governments to be actively involved in the
carbon credit projects to ensure compliance with international obligations. This is not
just about financial proceeds but also about maintaining a global standard for
environmental conservation. Having the government involved in the share of proceeds

and cancellation rates ensures that there is an additional level of oversight and
accountability.

e

I. TAMUWA LIMITED e
In their memorandum, they proposed the following amendments to the Bill:

Clause 23A(c)

132.  Replace ‘whitelist’ with ‘...Kenya Carbon Standards List; To avoid further
‘standards’ on top of International Standards for carbon credit certification which are
already recognised as this would cause confusion and deter investment by foreign
investors into carbon credit projects in Kenya.

Committee’s Observation/Recommendation

133.  The definition provided in the Bill is sufficient and it is important for the country
to uphold international standards on carbon trading in line with the Paris Agreement.
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Clause 23A(2) d

134.  Add to end of clause °...from time to time.” To create comfort that the intent of
this Amendment is not to overregulate but rather to create an enabling and stimulating

environment that will encourage foreign investment into carbon credit projects in
Kenya.

Committee’s Observation/Recommendation

135.  This has already been catered for under the definition of ‘carbon standards’.

Clause 23B(c)

136. add to end of clause °...as prescribed by the relevant carbon standards: and...’To
avoid further ‘standards’ on top of International Standards for carbon credit
certification which are already recognised as this would cause confusion and deter
investment by foreign investors into carbon credit projects in Kenya.

Committee’s Observat ion/Recommendation

137.  This has already been provided for in the Bill.
Clause 12 - 23E(3)

138. Rewrite to read as follows: ‘Every land-based project undertaken pursuant to this
Act shall outline and report the intended community engagement, community
development and community relationships of the proponents of the project in public
and community land where the project is under development.’ Any binding agreement
which requires oversight/approval by National Government and respective county
governments will create ‘gatekeepers’ that will discourage and stifle foreign

investment into carbon credit projects in Kenya. .

Committee’s Observation/Recommendation
139. The provisions of the Bill regarding community development agreements and the

proposed revenue formula are designed to ensure transparency and protect local
communities from exploitation, while also ensuring they benefit from carbon projects.

Clausel2 - 23E (4)

140. “Projects shall report on the actual community engagement, community
development and community relationships to the Designated National Authority on a
regular basis.” To avoid creating too many ‘gatekeepers’ that will discourage and
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stifle foreign investment and to allow the GoK to make informed decisions as to what,
if and when to action to continue to stimulate growth in the sector whilst maximising
benefits for the GoK and the peoples of Kenya. The sector must be allowed to grow
and flourish with guardrails in place rather than constraining it.

Committee’s Observation/Recommendation

141. The provisions of the Bill regarding community development agreements and the
proposed revenue formula are designed to ensure transparency and protect local
communities from exploitation, while also ensuring they benefit from carbon projects.

Clause 23E (5)

142.  rewrite to read as follows: ‘Projects shall report on the following:” As per the
above point , AND information is critical in being able to make informed decisions
going forwards to be able to maximise benefits for the GoK and the peoples of Kenya.

Committee’s Observation/Recommendation
X,
143. The provisions of the Bill are sufficient.

Clause 12- Section 23E ; (5) (f); 8; 9; 23F

144.  rewrite to read as follows: ‘the annual social contribution of the previous year to
the community.” Clause 23E (5)(b)(i): DELETE Clause 23E (5)(b)(ii): DELETE:;

Clause 23E (5)(f): DELETE; Clause 23E (8): DELETE; Clause 23E (9): DELETE;
Clause 23F: DELETE

145. Any arbitrary ‘one-size’ fits all revenue share will be viewed as a tax and will kill
many existing projects and will disincentives and create fear amongst the international
investment community and kill any further growth in this sector. This will create a
nightmare scenario where the carbon credit sector in Kenya starts to shrink and is
eventually wiped out. Examples of this type of misguided legislation being
implemented and the backlash created already exist in several jurisdictions in SSA.

Committee’s Observation/Recommendation

146. The provisions of the Bill regarding community development agreements and the
proposed revenue formula are designed to ensure transparency and protect local
communities from exploitation, while also ensuring they benefit from carbon projects.

m—
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J. KENYA WILDLIFE CONSERVANCY ASSOCIATION
In their memorandum, they proposed the following amendments to the Bill:

Clause 23B
147. Insert the following new principles —

(a) Eligible mitigation projects for international transfer shall demonstrate
environmental integrity, transparency and promote sustainable development

(b) Carbon credit market that is of high integrity and high quality

(c) Leverage carbon credits to meet the Country’s national determined contribution
mitigation commitments

(d) Respect and safeguard of social and economic rights of local communities, while
promoting access to equitable benefits

(e) Mitigate against greenwashing

(f) Promoting development of national and local skills and capacities across the
carbon market value chain

(g) Advance the conservation of the Country’s biodiversity and environment agenda
towards enhancing adaptation capacities.

The Senate Bill changed the topic of Section 23 from “principles governing trade in
carbon markets” to just “trade in carbon markets” There is however need for the Bill
to stipulate the principles that will be guiding standards for Kenya's carbon market.

Committee’s Observation/Recommendation

148.  The principles have already been provided for in the proposed new section 23B
and the same would further be provided for in the regulations to be made by the
Cabinet Secretary.

Clause 23E(2)(b)

149. tax incentives for development of carbon projects. Clarity on the nature of
incentives to be provided to promote development of carbon sinks in the different
sectors and to attract project development is recommended.

Among incentives include tax incentives for development of carbon projects.
Committee’s Observation/Recommendation
150. The term ‘incentives’ may include tax incentives and is therefore sufficient.

The Senate Standing Committee on Land, Environment & Natura!‘n%ﬁ@;s Page 42




Clause 12 - 23E (4)

151.  Insert under 23(4) the specific government Authority that shall coordinate the
preparation and monitor the negotiation of the community development and benefit
sharing agreement in collaboration with the national and respective county
government where the carbon credit trading project is situated. Under 23(4), the
benefit sharing administration is NOT placed within any specific national and county
government entity, but generally on the two levels of government. This creates a legal
and administrative lacuna as to who is responsible for coordinate the preparation and
monitoring of development and oversight on implementation of community
development and benefit sharing agreements.

Committee’s Observation/Recommendation

152.  The provisions of the Bill regarding community development agreements and the
proposed revenue formula are designed to ensure transparency and protect local
communities from exploitatidn, while also ensuring they benefit from carbon projects.

K. IMPERATIVE GLOBAL SOLUTIONS PTE. LTD
In their memorandum, they proposed the following amendment to the Bill:

Clause 12- Section 23E

153.  "Provided that - (i) for land-based projects, the contribution shall constitute no
less than forty percent of the cumulative earnings; and (ii) for non-land-based
projects, the contribution shall constitute no less than twenty-five percent."

These cumulative earnings encapsulate the entire income within a carbon project. It is
my belief that a more precise definition of "income" is necessary to obviate
ambiguity. The distinction between the value of carbon credit sales and net profit
requires clarification. Moreover, 1 suggest that this definition should encompass the
direct advantages of projects (such as provision of free cookstoves or trees, and direct
employment opportunities) and the due share for initial capital providers, who bear
substantial investment risks. While the proposed provision may harmonize with
REDD+ projects, my apprehension is that it might render numerous other project
categories, including Afforestation, Reforestation, Revegetation (ARR), cookstove,
water distribution, and mangrove endeavors, economically inviable due to the various
stakeholders that should be rewarded, and the already long term returns on
investment. I know that for Imperative, imposition of a flat forty percent top-line
“cumulative earnings” share will render our project in Kenya economically unviable.
%
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We are not alone, and our fear is that, as proposed, the Bill is likely to stifle foreign
direct investment and prompt capital providers to explore more affgrdable markets
abroad. Therefore, I would humbly suggest a differential percentage allotment based
on project type, grounded in net profit calculations and taking into account a wholistic
assessment of the various benefits (monetary and non-monetary) that flow from these
projects. Recognizing that this might necessitate further assessment of diverse
business models, I advocate for mandatory disclosures encompassing all projects.
These disclosures would elucidate the composition of stakeholders and delineate the
contours of benefit sharing, encompassing non-monetary advantages that frequently
carry augmented value for communities. With greater transparency, I believe local
communities will also highly benefit from carbon projects..

Committee’s Observation/Recommendation
154.  There is no specific amendment that has been proposed.

L. KENYA ASSOCIATION OF MANUFACTURERS (KAM)
In the memorandum, they proposed the following amendments to the Bill:

New Clause

155. Amendment of section 24(3) of the Climate Change Act to include a timeline of
one year requirement for the development of the Regulations on design and procedure
to read as follows: Section 24 (3) The Council shall, on recommendation
of the Cabinet Secretary shall within a year publish regulations on design and
procedures to ensure the efficacy of public consultations to ensure that they make an
impact on the threshold of decision making on climate change at all levels of
government.” The Climate Change Act came into force on 27& May 2016. To date
the regulations have not been enacted. The proposed amendments seek to ensure the
Regulations are developed to support consultations. This is especially critical to
manufacturing entities due to the direct impact of the Act on their operations.

Committee’s Observation/Recommendation
156. Clause 13 of the Bill seeks to amend this section by deleting subsection 3).

157. Further, on the remainder of Memoranda from the Kenya Association of
Manufacturers (KAM) is addressed to the Clerk of the National Assembly and part of
the memoranda (No. 1 -5) is referring to the version of the Bill before passage by the
National Assembly and not the Bill as passed by the National Assembly and
transmitted to the Senate.
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CHAPTER THREE
3.1COMMITTEE OBSERVATIONS

The Committee made the foRowing observations in line with its consideration of the Bill
and that enacting the Climate Change (Amendment) Bill (National Assembly Bill No. 42

of 2023) into law will bring several benefits to the country, including-
(2]

1. Providing an effective legal framework for carbon trading in the country;

2. Providing an additional revenue stream to support sustainable development, with

several co-benefits to communities involved through social, economic and
environmental benefits;

3. Regltion that once enacted the Bill will-
a. regulate carbon markets; -
align the country with international commitments;

b.
c. enable the country engage with a broader range of stakeholders; and
d. support Kenya's emissions reduction goals.

%
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CHAPTER FOUR
COMMITTEE RECOMMENDATIONS

The Committee having reviewed the Climate Change (Amendment) Bill (National
Assembly Bill No. 42 of 2023) and conducted Public Participation recommends that
the House approves the Bill without amendments and in its current form.
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MINUTES OF THE THIRTY FIFTH (35™) SITTING OF THE STANDING
COMMITTEE ON LAND, ENVIRONMENT AND NATURAL RESOURCES
HELD ON THURSDAY, 315T AUGUST, 2023 IN COMMITTEE ROOM 5, MAIN
PARLIAMENT BUILDINGS AT 9:00 AM

PRESENT

1. Sen. John Muhia Methu, MP - Chairperson

2. Sen. William Cheptumo Kipkiror, CBS, MP - Member

3. Sen. Johnes Mwashushe Mwaruma, MP - Member

4. Sen. Wamatinga Wahome, MP - Member

5. Sen. Agnes Kavindu Muthama, MP - Member

6. Sen. Mariam Sheikh Omar, MP - Member

7. Sen. Beatrice Akinyi Ogola, MP - Member

8. Sen. Issa Juma Boy, MP - Member
ABSENT WITH APOLOGIES

1. Sen. (Dr.) Steve Lelegwe Ltumbesi, MP - Vice Chairperson
SECRETARIAT

1. Mr. Victor Bett - Clerk Assistant IT

2. Ms. Ivy Nyambura - Clerk Assistant III

3. Ms. Angela Kagunyi - Legal Counsel I

4, Mr. Jack Lemeteki - Media Relations Officer III

5. Ms. Shirley Milimu - Audio Officer III
MINUTE SEN/LENR/204/2023: PRELIMINARIES

The Chair called the meeting to order at 9.00 am. This was followed by a word of
prayer.



MINUTE SEN/LENR/205/2023: ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after having been proposed by Sen. Johnes
Mwaruma, MP and seconded by Sen. Beatrice Ogola, MP as follows-

1. Prayer;

2. Adoption of the Agenda;

3. Confirmation of Minutes of the following sittings;
a) Minutes of the 32" sitting held on 30™ August, 2023;
b) Minutes of the 33" sitting held on 30" August, 2023; and
¢) Minutes of the 34" sitting held on 31°' August, 2023.

4. Matters arising;

5. Adoption of the Committee Report on the Climate Change (Amendment) Bill,

2023 (National Assembly Bill No.42 of 2023);
6. Any Other Business; and
7. Date of the Next Meeting and Adjournment.

MINUTE SEN/LENR/206/2023: CONFIRMATION OF MINUTES OF THE
PREVIOUS MEETING

1. The Committee confirmed the Minutes of the Thirty Second (32) meeting held

on 30™ August, 2023 after having been proposed by Sen. Johnes Mwaruma, MP
and seconded and Sen. Beatrice Ogola, MP respectively.

2. The Committee confirmed the Minutes of the Thirty third (33™) meeting held on

30™ August, 2023 after having been proposed and seconded by Sen. Beatrice
Ogola, MP and Sen. Johnes Mwaruma, MP respectively.

3. The Committee confirmed the Minutes of the Thirty fourth (34™) meeting held on

31 August, 2023 after having been proposed and seconded by Sen. Wamatinga
Wahome, MP and Sen. Mariam Sheikh Omar, MP respectively.

MINUTE SEN/LENR/207/2023: MATTERS ARISING

There were no matters arising.

MINUTE SEN/LENR/208/2023: ADOPTION _OF THE COMMITTEE
REPORT ON THE CLIMATE CHANGE

(AMENDMENT) BILL, 2023 (NATIONAL
ASSEMBLY BILL NO.42 OF 2023)




The Committee made the following observations in line with its consideration of the Bill
and that enacting the Climate Change (Amendment) Bill (National Assembly Bill No. 42
of 2023) into law would bring several benefits to the country, including:

i.  Providing an effective legal framework for carbon trading in the country;

ii. Providing an additional revenue stream to support sustainable development, with

several co-benefits to communities involved through social, economic and
environmental benefits;

iii. Realization that once enacted the Bill will;
a. regulate carbon markets;
. align the country with international commitments;

b
¢. enable the country engage with a broader range of stakeholders; and
d. support Kenya's emissions reduction goals.

The Committee having reviewed the Climate Change (Amendment) Bill (National
Assembly Bill No. 42 of 2023) and conducted Public Participation thus recommended that
the House approves the Bill without amendments and in its current form.

The Committee adopted the report having been proposed and seconded by Sen.
Wahome Wamatinga, MP and Sen. Maria Sheikh, MP respectively.

MINUTE SEN/LENR/209/2023 ANY OTHER BUSINESS

There was no other Business.

MINUTE SEN/LENR/210/2023 ADJOURNMENT AND DATE OF
NEXT MEETING

The meeting was adjourned at 9:24 am. The date of the next meeting was to be called on
notice.

Signed S&W ? Date -2 \ \o |9233 -

|
]

SEN. JOHN MUHIA METHU, MP

CHAIRPERSON

STANDING COMMITTEE ON LAND, ENVIRONMENT AND NATURAL
RESOURCES







MINUTES OF THE THIRTY FOURTH (34™) SITTING OF THE STANDING
COMMITTEE ON LAND, ENVIRONMENT AND NATURAL RESOURCES

HELD ON THURSDAY, 315" AUGUST, 2023 IN COMMITTEE ROOM 5, MAIN
PARLIAMENT BUILDINGS AT 8:30 AM

PRESENT

1. Sen. John Muhia Methu, MP - Chairperson

2. Sen. William Cheptumo Kipkiror, CBS, MP - Member

3. Sen. Johnes Mwashushe Mwaruma, MP - Member

4. Sen. Wamatinga Wahome, MP - Member

5. Sen. Issa Juma Boy, MP - Member

6. Sen. Agnes Kavindu Muthama, MP - Member

7. Sen. Mariam Sheikh Omar, MP - Member

8. Sen. Beatrice Akinyi Ogola, MP - Member
ABSENT WITH APOLOGIES

1. Sen. (Dr.) Steve Lelegwe Ltumbesi, MP - Vice Chairperson
SECRETARIAT

1. Mr. Victor Bett - Clerk Assistant II

2. Ms. Ivy Nyambura - Clerk Assistant III

3. Ms. Angela Kagunyi - Legal Counsel I

4. Mr. Jack Lemeteki - Media Relations Officer III

5. Ms. Shirley Milimu - Audio Officer III
MINUTE SEN/LENR/199/2023 PRELIMINARIES

The Chair called the meeting to order at 8:30 am. This was followed by a word of prayer.



MINUTE SEN/LENR/200/202 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after having been proposed by Sen. Johnes
Mwaruma, MP and seconded by Sen. Beatrice Ogola, MP as follows-

1.
¥ 3
3.

4.
-

Prayer;
Adoption of the Agenda;
Consideration of the Public Participation Matrix on the Climate Change

(Amendment) Bill, 2023 (National Assembly Bill No.42 of 2023);
Any Other Business; and

Date of the Next Meeting and Adjournment.

MINUTE SEN/LENR/201/2023: CONSIDERATION OF _THE PUBLIC

PARTICIPATION MATRIX ON_THE
CLIMATE _CHANGE (AMENDMENT)
BILL, 2023 (NATIONAL ASSEMBLY BILL

NO.42 OF 2023)

The Secretariat took the Committee through the draft committee report highlighting

submissions on proposed amendments and proposals from the following institutions and
individuals;

1.

1.
1il.
iv.
V.
Vi.
vil.
Viii.
1%

X1

Xii.
Xiii.

Kenya Private Sector Alliance;

Kenya Association of Manufacturers;

Kenya Climate Change Working Group;

Kenya Wildlife Conservancy Association;

Nairobi Climate Network;

The Council of Governors;

BURN Manufacturing Company;

Imperative Global Solutions Pte. Ltd;

TAMUWA Limited;

Environment Institute of Kenya;

Mr. Shadrack Agaki — Climate Change And Food System Communication
Consultant;

Conservation International; and

Ministry of Environment, Climate Change and Forestry.

MINUTE SEN/LENR/202/2023 ANY OTHER BUSINESS

There was no other business discussed.



MINUTE SEN/LENR/203/2023 ADJOURNMENT AND DATE OF
NEXT MEETING

The meeting was adjourned at 9:00 am. The date of the next meeting was to be called on
notice.

Signed &.‘&Aﬁ( : Date 2\ tog\g—agg '

SEN. JOHN MUHIA METHU, MP

CHAIRPERSON
STANDING COMMITTEE ON LAND, ENVIRONMENT AND NATURAL
RESOURCES







MINUTES OF THE THIRTY THIRD (33%?) SITTING OF THE STANDING COMMITTEE
ON LAND, ENVIRONMENT AND NATURAL RESOURCES HELD ON WEDNESDAY, 30™

AUGUST, 2023 AT THE SENATE CHAMBER, MAIN PARLIAMENT BUILDINGS AT 10:00
AM

PRESENT

1. Sen. John Muhia Methu, MP - Chairperson

2. Sen. William Cheptumo Kipkiror, CBS, MP - Member

3. Sen. Johnes Mwashushe Mwaruma, MP - Member

4. Sen. Agnes Kavindu Muthama, MP - Member

5. Sen. Wamatinga Wahome, MP - Member

6. Sen. Issa Juma Boy, MP - Member

7. Sen. Mariam Sheikh Omar, MP - Member

8. Sen. Beatrice Akinyi Ogola, MP - Member

ABSENT WITH APOLOGIES

1. Sen. (Dr.) Steve Lelegwe Ltumbesi, MP - Vice Chairperson

STAKEHOLDERS

1. Hon. Soipan Tuya, MP - Cabinet Secretary, Ministry of Environment, Climate Change
and Forestry

2. Eng. Festus Ng’eno - Principal Secretary, State Department of Environment and
Climate Change

SECRETARIAT

1. Mr. Victor Bett -Clerk Assistant I

2. Ms. Ivy Nyambura -Clerk Assistant IIT

3. Ms. Angela Kagunyi -Legal Counsel

4. Mr. Jack Lemeteki -Media Relations Officer

5. Mr. Shirley Milimu -Audio Officer

6. Mr. Ibrahim Odindo -Sergeant-At-Arms

MINUTE SEN/LENR/194/2023 PRELIMINARIES

The meeting was called to order at 10.00 am followed by a word of prayer.

MINUTE SEN/LENR/195/2023 ADOPTION OF AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Beatrice Akinyi Ogola, MP and
seconded by Sen. Wamatinga Wahome, MP as follows-

1. Prayer;
2. Adoption of the Agenda;



3. Meeting with the Cabinet Secretary, Ministry of Environment, Climate Change and Forestry

on the receipt of memoranda on the Climate Change (Amendment) Bill, 2023 (National
Assembly Bills No. 42 of 2023);

4. Any Other Business; and
5. Date of the Next Meeting and Adjournment.

MINUTE SEN/LENR/196/2023 MEETING WITH THE CABINET SECRETARY,
MINISTRY OF ENVIRONMENT, CLIMATE CHANGE AND FORESTRY ON_THE
RECEIPT OF MEMORANDA ON THE CLIMATE CHANGE (AMENDMENT) BILL. 2023

—_—
(NATIONAL ASSEMBLY BILLS NO. 42 OF 2023)

The Cabinet Secretary, Ministry of Environment, Climate Change and Forestry gave a presentation on
why there is need to amend the Climate Change Act and the various gaps the proposed Bill was going
to fill once enacted including inclusion of Carbon Trading.

Further, she went on to inform the Committee of the nexus between the proposed law and the
upcoming Africa Climate Summit to be held between 4' to 8 August, 2023 whose aim is to address
the increasing exposure to climate change and its associated costs, both globally and locally.

Additionally, the Cabinet Secretary assured the Committee that the Ministry had undertaken rigorous
public participation to ensure they captured views from all the key stakeholders before embarking on

their proposed amendments which would ideally form the framework. The regulations and guidelines
would be looked into after.

The Committee resolved to continuously engage the Ministry on matters Carbon Trading and to

enlighten members and enable them to organize civic education sessions on demystifying the matter of
carbon credits to the general public.

MINUTE SEN/LENR/197/2023 ANY OTHER BUSINESS

1. On concluding the meeting the Committee resolved to have a retreat with the Ministry of
Environment, Climate Change and Forestry after the Africa Climate Summit in order to deliberate
further on matters climate change and the environment including a session on Carbon Trading; and

2. The Cabinet Secretary, Ministry of Environment, Climate Change and Forestry informed the
Committee that due to the Africa Climate Summit week that would be happening from 4% - 8%
August, 2023, she would be unavailable to attend the meeting scheduled by the Committee on 7%
August, 2023 and thus requested for a later date. The Committee acceded to the request and
requested the Ministry to submit written submissions on the Petitions, Messages and Statements
requested and should they be satisfactory the Committee will consider the submissions and prepare
its Report. Should they be unsatisfactory then the Committee will proceed and invite the Cabinet
Secretary to appear in person and respond.



The Committee acceded to the request and requested the Ministry to submit written
submissions on the Petitions, Messages and Statements requested and should they be
satisfactory the Committee will consider the submissions and prepare its Report.
Should they be unsatisfactory then the Committee will proceed and invite the Cabinet
Secretary to appear in person and respond.

MINUTE SEN/LENR/198/2023 ADJOURNMENT AND DATE OF NEXT
MEETING

The meeting was adjourned at 11.15 am. The next meeting was to be called on notice.

Signed %ﬁ# ' Date 2| lo{, (;a;g :

SEN. JOHN MUHIA METHU, MP

CHAIRPERSON
STANDING COMMITTEE ON LAND, ENVIRONMENT AND NATURAL
RESOURCES







MINUTES OF THE THIRTY SECOND (32"") SITTING OF THE STANDING
COMMITTEE ON LAND, ENVIRONMENT AND NATURAL RESOURCES
HELD ON WEDNESDAY, 30"" AUGUST, 2023 AT THE SENATE CHAMBER,
MAIN PARLIAMENT BUILDINGS AT 9:00 AM

PRESENT

1. Sen. John Muhia Methu, MP - Chairperson

2. Sen. William Cheptumo Kipkiror, CBS, MP - Member

3. Sen. Johnes Mwashushe Mwaruma, MP - Member

4. Sen. Agnes Kavindu Muthama, MP - Member

5. Sen. Wamatinga Wahome, MP - Member

6. Sen. Issa Juma Boy, MP - Member

7. Sen. Mariam Sheikh Omar, MP - Member

8. Sen. Beatrice Akinyi Ogola, MP - Member
ABSENT WITH APOLOGIES

1. Sen. (Dr.) Steve Lelegwe Ltumbesi, MP - Vice Chairperson
SECRETARIAT

1. Mr. Victor Bett -Clerk Assistant |

2. Ms. Ivy Nyambura -Clerk Assistant III
3. Ms. Angela Kagunyi -Legal Counsel

4. Mr. Jack Lemeteki -Media Relations Officer
5. Mr. Shirley Milimu -Audio Officer

6. Mr. Ibrahim Odindo -Sergeant-At-Arms
MINUTE SEN/LENR/189/2023 PRELIMINARIES

The meeting was called to order at 9.00 am followed by a word of prayer.

MINUTE SEN/LENR/190/2023 ADOPTION OF AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Johnes

Mwashushe Mwaruma, MP and seconded by Sen. Agnes Kavindu Muthama, MP as
follows -

1. Prayer;
2. Adoption of the Agenda;



3. Consideration of the Climate Change (Amendment) Bill, 2023 (National
Assembly Bills No. 42 of 2023) (Committee Paper No.40);

4. Any Other Business; and

5. Date of the Next Meeting and Adjournment.

MINUTE SEN/LENR/191/2023 CONSIDERATION OF THE CLIMATE
CHANGE (AMENDMENT) BILL, 2023
(NATIONAL ASSEMBLY BILLS NO. 42
OF 2023) (COMMITTEE PAPER NO. 40)

The Secretariat presented Committee Paper No. 40 before the Committee which
highlights the standing orders provisions in regards to Bills. Thereafter, the Legal

Counsel took members through the Bill digest entailing the purpose, background and an
overview of the Bill.

The Committee then considered the submissions received following placement of an
advertisement in the print media on Wednesday, 30" August 2023 seeking public and
stakeholder views on the Bill pursuant to Article 118(1) (b) of the Constitution and
Standing Order 127(3) on proposed amendments and proposals. The Committee by the
time of the meeting had received thirteen (13) memoranda from the following institutions
and individuals:

1. Kenya Climate Change Working Group
ii. The Council of Governors
iii. Environment Institute of Kenya
iv. Ministry of Environment, Climate Change and Forestry
v. Mr. Shadrack Agaki

On further deliberations the Members resolved to await further submissions from various
stakeholders before the preparation and adoption of the Committees final report.

MINUTE SEN/LENR/192/2023 ANY OTHER BUSINESS

There was no other business discussed.

MINUTE SEN/LENR/193/2023 ADJOURNMENT AND DATE OF NEXT
MEETING

The meeting was adjourned at 9.45 am. The next meeting was to be communicated on
notice.

Signed }@@@ : Date 2\ k‘ﬁ» \5“313'

SEN. JOHN MUHIA METHU, MP
CHAIRPERSON
STANDING COMMITTEE ON LAND, ENVIRONMENT AND NATURAL
RESOURCES
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on the address

2023 at 5.00 p.m.

J. M. NYEGENVE, CBS,
CLERK OF THE SENATE.

REPUBLIC OF KENYA

THIRTEENTH PARLIAMENT | SECOND SESSION
~ THESENATE

. -THE CLIMATE CHANGE (AMENDMENT) BILL, 2023

(NATIONAL ASSEMBLY BILLNO. 420F2028) . .

INVITATION FOR SUBMISSION OF MEMORANDA

The Climate Change [Amendment) Bill, 2023 (Natlonal Assembly Bill No.
42 of 2023) was read a First Time in the Senate on Tuesday, 28™ August, 2023,
and was thereafter committed to the Senate Standing Committee on Land,
Environment and Natural Resources for consideration.

Pursuant to the provisions of Article 118 and standing order 145 (5] of the.

Senate Standing Orders, the Standing Committee on Land, Environment and
Natural Resources now invites interested members of the public to submit any
representations that they may have on the Climate Change (Amendment) Bill,
2023 (National Assembly Bill No. 42 of 2023), by way of written memoranda.

The representations may be submitted on email to the Clerk of the Senate
clerk.senate@patllament.go.ke

and Jandenvironcommittee.

, to be received on or before Wednesday, 30" August,

The Bill may be accessed on the Parliament website athttp:/www,parliament.
go.ke/the-senate/house-business/bills
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While some businesses are able to cut their emissions, others are not able to do so thus propagating the business-as-usual scenario. For some, their
emissions might even increase in the course of a given period. Those that cannot reduce their emissions are, however, allowed to continue operating, but
usually at a higher cost. In some instances, businesses are unable to exhaust their credit limits even after operating for the marked duration. These are
called “surplus” or “excess” credits. When a business is left with un-utilised credits, it can sell them to other businesses. The business may also choose to

keep the surplus credits for future use.'

Article 6 of the Paris Agreement establishes a framework for supporting sustainable development through cooperative approaches, including the use of
market and non-market-based approaches. The Paris Agreement provides for the use of catbon markets to reduce the effects of climate change and is
dependent on the private sector to achieve its goals. Through the private sector, Kenya has the potential and capacity to close the nationally determined
contribution targets and net zero emissions gap to support the realization of the transition required to align the global economy to a 1.5°C scenario.
Carbon markets provide an approach to commercialize carbon emissions reduction interventions;

Kenya’s share of global greenhouse gas emissions is 0.15%, none the less measurers such, requirements for net zero targets for individual companies,
international and local regulations on low carbon climate resilient sustainable development such as cross boarder adjustment mechanisms ( CBAM), will
negatively impact Kenyan expotts especially horticulture and other products, , meaning they will not be globally competitive as most trading partners in
the international trade arena will make a shift and implement the carbon adjustment measures. This is gradually becoming a tariff and non-tariff barrier
to trade and might lead to our exports being shunned in certain regional economic blocs and markets.

Challenges Businesses Face in Compliance
Although Kenya has a robust legal and regulatory framework on climate change, implementation is weak because businesses face the following challenges:

a) Insufficient information on nexus between climate and business including carbon trading and carbon markets.

b) Lack of technical capabilities on mapping of emissions and technologies such as renewable power sources and those that improve efficient use
of energy.

¢) Limited access to climate change finance- In a 2021 Report, Treasury indicated that as of 2018, Ksh 243.3 billion of public and private capital
was invested in climate-related activities. This being approximately one third of the financing that Kenya needs annually to meet its climate
ambitions as depicted in its nationally determined contribution (NDC) to the Paris Agreement.?

! https://fsdafrica.org/news/how-regulation-hitches-are-limiting-carbon-trading/
2 The Landscape of Climate Finance in Kenya: On the road to implementing Kenya’s NDC (2021)
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Section/ Clause Number | Wording of Current | Proposed Amendment Rationale and Justification
Clause
to compensate for emissions | outside the host party
made elsewhere. Jjurisdiction.

Clause 6(a)(ii) that proposes to
amend Section 7(2)(f) of the Act

6(ii) deleting the word
nominated by the largest
number of institutions of the
private sector appearing in
paragraph (f)

A representative of the private
sector, well versed with climate
change affairs, who is in good
standing to a national private
sector  business  membership
organization.

The national climate change council is
established as a coordination body for climate
change affairs, it is important that
representation at the council upholds this
coordination approach amongst the different
stakeholders to ensure there is a fair
representation of the private sector at the
council as opposed presentation of individual
interest. It is important that the representative
is linked to the wider private sector for proper
feedback and to enhance coordination of
business climate actions.

We have internally developed a coordination
mechanism- the climate business information
network- within the private sector that is
accepted and this has enhanced our
engagement and reporting of progress in
implementation of business climate actions.
Opening this up to all, will undermine the
coordination mechanism established so far,
under the country’s GCF NAP readiness support
project.

The same applies to the other non-state actors
in the council. The bill should instead provide a
schedule to guide how to nominate non state
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Section/ Clause Number | Wording of Current|Proposed Amendment Rationale and Justification
Clause
an entity to qualify, its operations and
functionalities and accountabilities.

23 (C) (1) (d) Not included (d) the cabinet Secretary shall | The current amendments do not provide
make regulations and formulate | adequate measures on carbon markets and
guidelines for carbon market | trading regulation, it is imperative that further
trading recognized under | regulations are developed to be able to address
subsection 23C(1) the dynamics of trading in carbon market as

well as outline the incentives both fiscal and
non-fiscal for carbon trading.

Clause 23E(3) Every land based project | Every community land-based Add the word community land-based project in

undertaken pursuant to this | project undertaken pursuant to order to make reference to projects
Act shall be implemented | this Act shall be implemented | implemented through community land. There
through a community | through a community development | are land-based carbon projects undertaken on

development agreement which
shall outline the relationships

and

obligations of

the

proponents of the projects and
public and community land
where the project is under

development.

agreement which shall outline the
relationships and obligations of the
proponents of the projects and
the public and community land

where the project is under
development.

The cabinet secretary shall
develop guidelines for
development of  community

development agreement.

private land and it is important not to limit
land-based project to community land only.

The natural resources benefit sharing bill
establishes a word committee led by the
Commission of revenue allocation to support
develop the  community  development
agreement.

It is important to protect the community with
clear guidelines on who is responsible for
development of this agreements and also
require clear accountability to avoid
exploitation or being taken advantage of seeing
carbon trading is a complex for ordinary
citizens.
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Section/ Clause Number

Proposed Amendment

Rationale and Justification

(CRA) in developing a general formula to guide
revenue sharing for both land-based projects
and non-land-based projects that takes in to
account all parameters such as subsidies,
inflation adjustments, taxes, corporate social
responsibility accrued in the life time of the
projects etc.

The actual revenue sharing to the community
should be through the commission or revenue
allocation as is precedence under the natural
resource’s benefit sharing bill to ensure that
communities get their proceeds in a timely
manner and not be subject to government
budgeting and procurement processes.

Clause 23E(5)b

Wording of Current

Clause

(i) In land-based
projects, the

contribution shall at
least be 40% of the
aggregate earnings

(i) In land-based projects, the
contribution shall be 40% of net
earnings or gains which shall be
administered through the
commission of revenue allocation
as follows:

e  25% to local community
e 10% to the local community

projects
e 5% to ploughed back for
research, education and

awareness on carbon markets
and product development.

Globally best practice and as per the benefit
sharing provisions under the Petroleum Act, the
mining Act, the energy (geothermal) act and
for natural resources benefit sharing bill, the
benefit sharing is on the profits or gains and not
the aggregate earnings.

Secondly the percentages of the profits or gains
are allocated to national government at 75%,
the county government at (20%) and the
community at 5% under the Petroleum Act,
Mining Act is 70% and 20% and 10% to the
community, Energy Act- Geothermal the
percentages are 75%, 20% and 5% to the county.
The natural resources benefit sharing bill,
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recognized entity that is
approved by a recognized
credible international body.

Section/ Clause Number | Wording of Current|Proposed Amendment Rationale and Justification
Clause
market established or | agreement to trade in an | open to only having state led carbon markets in
overseen by an internationally | international carbon market | the country.

established or overseen by an
international carbon trading
verification body.

The provision assigns approval of such country
to country agreement to an unknown
international entity.

The provision to enter into ANY agreement to
trade in a carbon market is also problematic.
The government should limit itself to public
land related carbon and not just ANY
agreement.

We suggest that, at best, this provision is
deleted all together.

Section 25(8)

New addition

insert (d) Promotion of awarenes
and education on carbon markets an
enhancement of data trackin
capabilities of carbon market actors.

Incorporating provisions to increase awareness
mong businesses about carbon markets, with a
particular emphasis on enhancing investments in
this sector, especially for SMEs, holds significant]
importance. This goes beyond mere research,
aiming to encourage businesses to actively engage
in carbon trading. Moreover, the integration off
data tracking mechanisms is essential for ensuring|
efficient monitoring and management.

Proposed -additional u:.m.:.n_q.:_m:

ton n_mﬁm mﬁu an n_..m 1:_._&_5_ >nn n_ .._m.nm m:m:mm,__bmm.nom

6.

.._.zm vl:n.iﬁ Climate .n:mnmm Act,
2016 clause 5 (2)

by the President.

HN_ ._._ﬁ Council u_._m= vm chaired mEmnm 5.;_._ E ._.:m no::n: mrm_.—.‘nor._..m:n,o. u_,mngnﬁ _.no:ﬂ”am__.m..m_o_._w‘ the President’s

e chaired by the Cabinet Secreta
or the time being responsible for
nvironment and

hould receive reports of the council through th
Cabinet Secretary and the Cabinet which h
chairs. A more feasible approach is to have th

10



‘uosiadireyd
0 @jot 8yl Bumwnsse fielsidag j2ulge) 3yl
_wzoéw pinod> yoeoidde s)qiseay ssow y “JIOUNOD
9y} Jo uonezieuonelado ayy Aew Inpayds
SJUIPISAId BY) YoNs Se ‘suolduny paseq-10303s
AU3A 03 S313NP )12UNOD JeUCIIRU 3Y] JO suol1duny ayl
Jo suolyeyiwi) ay3 ‘suoljelapisuod jesiioeld 03 ang

31912

"J12UNno) Yy 03 A1e32I3s 3
q )jeys siteyje aSuey> ajewl)

puU® JUSWUOJIAU
o} 9jqisuodsal  Suleq awl
Y3 1oy A1e3a103s Jauiqe) ayy (v)

"J2uno) ay

3 uosiadiieyd-3diA 3y3 3q ey (s) “(¥) “(€) “(27) s @snep 9407
ym juapisald fndag ayl (g) 30w aBueyd ajewn)) jedidung ayj|

*a3esado ued J1DUN0D 3y} 0s JuIWBueLIE|
S 1331100 03 juepiodwt s3] "22UlS pauoLIdUNY
19A3U SBY 1DUnod Y] pue 910z SJUlS SBSED 1Unod)
5U) UMEIp SBy Jey) Sullaaw jaulqed- uou e Jieyd|
07 JUapISald 10} uolsiaoad ayj st L “‘Aes 0] ssa)pasN

*juaplsald ayj
0] pajiodal snjels pue Jaulgqed 3y} pue Ja)SIuLw
29Ul UyBnodyl usyelsspun 3saq ale ‘SME] |eLIo]dss
JO uoleziuouLIey S Yons suoljdouny siyl ‘siaylo
Jm:oEu 98urYD 21BWID Ul SJUSWUISA0S Ajunod)
pUE |EUOIJRU JO UOIJRUIPIOOD ‘puny SJeLLD Y] JO
uonessiuiWwpe ‘asueyd ajew)d uo uotydallp Ao1od;
aplaoid yons satInp jeuoijeu ayj o) uollejal ul
jeuolyesado £3334d aue J1ouNoD aYy3 jo suot3duny ay ||

*Auejaldas jaulge) ay) Yysnoayy Juapisald ay)
03 3)qeJamsue aq pInoys J1ounod ay] ‘uosiadiieys
jo 3100 |yl SBuiwnsse Aiejaides  j3ulge)

silejje asueyd el

uonedynsn| pue sjeuoney

jusaurpuaury pasodoxg

asne[)
juaxmy jo Burprop) | IaquUIN Isme[DH /uUOKOAS




Wording of Current

Clause

Section/ Clause Number

Proposed Amendment Rationale and Justification

(5) The Directorate established
under this Act shall serve as the
Secretariat

of the Council.

Insert new amendment to the| New addition
Climate Change Act 2016,Clause (8)
13

This is to enable the council to proceed to
ndertake its operations with three quarter of its
embership and not to forestall its
perationalization as has been witnessed in the
last seven years. It beats purpose to vet and
pprove for appointment persons to the councill
nd not have them discharge any function of the
ouncil due to issues or course case arising from
omination and appointment of a single on

ember.

The council can discharge its duties
if more than three quarters of th
members are duly appointed.

General comments

Regionally, we can benchmark with Ghana and Tanzania that recently enacted their Environmental Management (Control and Management of Carbon
Trading) Regulations, 2022, signaling formal participation in the global carbon trading markets.

Thank you for your consideration and attention.

Best regards,

Carole Kariuki, EBS, MBS, HSC
Chief Executive Officer
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27 | Institute of Surveyors of Kenya

28 | Institute of Certified Public Accountants of Kenya
29 | Institute of Certified Secretaries

30 | Institution of Engineers of Kenya

31 | Japan External Trade Organization

32 | Kenya Association of Air Operators

33 | Kenya Association of International Schools

34 | Kenya Association of Manufacturers

35 | Kenya Association of Pharmaceutical Industry
36 | Kenya Association of Travel Agents

37 | Kenya Association of Women Business Owners
38 | Kenya Association of Women in Tourism

39 | Kenya Auto Bazaar Association

40 | Kenya Bankers Association

41 | Kenya Forex & Remittance Association

42 | Kenya Green Building Society

43 | Kenya Healthcare Federation

44 | Kenya Institute of Supplies Management

45 | Kenya International Freight & Warehousing Association
46 | Kenya Motor Industry Association

47 | Kenya Oil & Gas Association

48 | Kenya Private Schools Association

49 | Kenya Property Developers Association

50 | Kenya Renewable Energy Association

51 | Kenya Ships Agents Association

52 | Kenya Tea Growers Association

53 | Kenya Tourism Federation

54 | Kenya Transporters Association of Kenya

55 | Kenya Water Industry Association

14
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MEMORANDUM ON THE CLIMATE CHANGE (AMENDMENT) BILL
2023

PRESENTED T0:
MINISTRY OF ENVIRONMENT, CLIMATE CHANGE AND FORESTRY
SUBMITTED TO:
PRINCIPAL SECRETARY,
STATE DEPARTMENT OF ENVIRONMENT AND CLIMATE CHANGE

PURSUANT TO PUBLIC NOTICE FOR PUBLIC COMMENTS ON THE
CLIMATE CHANGE BILL 2023

SUBMITTED COLLABORA TIVELY BY:

The Kenya Climate Change Working Group (KCCcwaG)

BACKGROUND



where Parties can transfer “internationally transferred mitigation outcomes” (ITMOs) to facilitate the
achievement of their NDCs (Article 6.2); A centrally governed crediting mechanism to support sustainable
development under the auspices of the Paris Agreement (Article 6.4). Emission reduction units can be

issued for activities authorised by Parties and then be acquired by other Parties; and A framework to
promote non-market approaches (Article 6.8).

Further guidance, rules, modalities, and procedures for the operation of the market approaches, and a
work programme under the non-market approach have been concluded by Parties under the UNFCCC.
Individual Parties are therefore expected to develop relevant policies, laws, regulations, and institutional

frameworks to facilitate the implementation of the decisions taken under the UNFCCC on cooperative
approaches.

In 2023, the Ministry of Environment, Climate Change and Forestry published the Draft Climate Change
(Amendment) Bill of 2023, inviting comments. According to the Memorandum of Objects and Reasons
accompanying the Bill, the proposed legislation seeks to provide a framework for the development and

implementation of market and non-market approaches as well as benefit-sharing mechanisms relating to
the said approaches.

OVERALL ASSESSMENT
After a careful look, we made the following observations.
1. Scope of the Amendment Bill

The proposed law focuses on carbon markets and the appointment of representatives of non-state actors
to the council. We believe the scope should accommodate other sections that have not been
implementable since the Parent Act was enacted. Other than the Council, it has not been possible to
establish a climate change fund provided for under Section 25 of the Parent Act.

2. Role of the Climate Change Council

The Parent Act assigned administrative responsibilities to Council, which we believe was ill-advised. We
believe the Council should be an advisory body providing overarching oversight. We have therefore
proposed a new governance structure that introduces a technical committee chaired by the Cabinet
Secretary responsible for Climate Change Affairs to perform administrative responsibilities and report to

the Council. The Technical Committee is broad and accommodates all the key sectors through State
Departments.

3. Alteration to the representation of non-state actors in the Climate Change Council

We note that this has been a challenge since the Act was enacted. However, we still believe that with
defined nomination criteria, non-state actors can have a role in the nominations of their representatives.
We have proposed new language and a nomination criterion for your consideration.

4. Benefit Sharing Mechanism



The conversation on benefit sharing has been ongoing in the country, especially under the Mining Act. The
Natural Resources (Benefit Sharing) Bill, 2022, is before Parliament, This bill should cross-reference the
relevant sections of the Natural Resources Benefit Sharing Bill as appropriate. It should also borrow from
the CDA Regulations under the Mining Act for consistency and to avoid duplicity.

5. Carbon Market Standards

body/institution responsible for the development of standards.
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/..—h\\ Kenya Wildlife Conservancies Association (KWCA)

P.O. Box 1038-00517
Cell: +254 708 418 522
3 K OA Email: info@kweakenya.com
% !anu . e Magadi Tenting Centre, Seminary Road off Magadi
enya onservancies Assoclation : :
Living nature, Living people Road, Nairobi, Kenya

h
30" August, 2023

OFFICE OF THE CLERK OF THE SENATE,
PARLIAMENT BUILDINGS,

P.0. BOX 41842-00100,

NAIROBI, KENYA.

RE: MEMORANDUM ON THE CLIMATE CHANGE (AMENDMENT) BILL
ATIONAL ASSEMBLY BILL No. 42 of 2023 BY KENYA WILDLIFE
CONSERVANCIES ASSOCIATION CA
Pursuant to the invitation dated 29t August 2023 to submit memoranda on the The Climate
Change (Amendment) Bill (National Assembly Bill No. 42 of 2023), KWCA in consultation
with and on behalf of 184 members, community and private wildlife conservancies spread
across 31 counties in Kenya, submits this memorandum.

The Bill is designed towards enhancing climate change resilience and low carbon development
for the sustainable development of Kenya. Aligned to this, wildlife conservancies in Kenya,
which conserve over 9 million hectares of the country’s land mass, have been recognized as
locally led initiatives that serve as climate adaptation and mitigation tools, through participation
in carbon credits programs, among others.

KWCA HEREBY SUBMITS AS FOLLOWS:
I The Carbon credit ecosystem is business structured, complex, evolving and involving
multiple principles and cross-cutting sectors ranging from energy, forestry and land use,
agriculture, waste disposal, chemical industry and household level.

ISSUE: The multi-faceted nature of the business which also involves bi-lateral trade

agreements, may be limited if centrally governed under the Ministry of Environment,
Climate Change and Forestry

RECOMMENDATION: The general governance of carbon credit trade be housed
under a more inclusive Ministries including Finance.

2. Despite carbon credits not creating the conventional property rights that can be directly
defined, it is nevertheless important to define carbon rights to identify the nature of
property rights in carbon credits, including ownership and the owners’ rights, privileges
and limitations, especially to inform equitable benefit sharing regimes.

KWCA Memorandum_Senate _Climate Change (Amendment) Bill (National Assembly Bill No. 42 of 2023)



ISSUE: The ownership of carbon credit rights has not been addressed by the Bill.

RECOMMENDATION: a definition of carbon rights be provided in the Bill based on
either of these two regimes:

1.  Focused on land ownership: Carbon rights are a form of property right that are
based on the registration of a carbon right over a block of land, to the benefits
and liabilities that arise from changes to the atmosphere that are caused by
carbon sequestration and carbon release, on that block of land.

II. Focused on contractual rights:

a. Carbon credits are intangible rights that are created by people carrying
out certain activities under relevant laws or contracts. The distinction
here is the activity that needs to be carried out to create a carbon credit.
Carbon rights are rather comparable to intellectual property rights that
are intimately associated with an activity.

b. Carbon rights are a form of property right that ‘commoditize’ carbon
and allow it to be traded. They separate the right to carbon from broader
rights to forest and land, and include the right to sequester carbon into
the future (‘carbon sequestration rights’). Carbon rights can be created
through contract or by national legislation, the structure of which can be
influenced by international law standards.

3. Community development and benefit sharing agreements:
ISSUE: The Bill narrowly views and assumes communities as beneficiaries of carbon
credit projects, thus only providing for social benefits as only benefit accruing to
communities.  Vast of carbon credit projects through rangelands and grasslands
management and soil carbon have the biggest potential within community lands. In the
a-foregoing, communities are co-project or main developers who may enter into
project development agreements with the carbon credit buyers directly, in the name of

the community. This elevates communities beyond only accessing social benefits to
sales revenue.

RECOMMENDATION: The Bill to provide provision on income generation by where
carbon credit trade projects are developed on community lands. A specific
recommendation is provided below under 23E 5.

4. The Scope of the Bill, including its principles, is largely silent on non-carbon market
approaches, whereas a new object of the Bill (Clause 3(ga) is to provide guidance in
development and implementation of carbon markets and non-markets. The Bill presents
an opportunity to promote and incentivize non-market approaches to enhance carbon
reservoirs and sinks and enable co-benefits such as biodiversity conservation in
instances of limited potential for high-quality carbon offsets; and further application of
taxes to discourage emissions. This is in consideration that Kenya is focused on
advancing its offset capacity.

KWCA Memorandum_Senate _Climate Change (Amendment) Bill (National Assembly Bill No. 42 of 2023)



5. The Bill is designed as a general legislative framework on regulation of carbon market.
ISSUE: The Bill is however silent on some substantive provisions on registration,
market compliance and monitoring and enforcement of the carbon credit market. As
much as the finer and administrative details on permitting will be provided in subsidiary
regulations, key principles as to the nature of agreements for carbon credit business,
permitting and licensing and the responsible government entity, need to be included in
the primary legislation, as these are core in the regulation of the business.

RECOMMENDATION: Comprehensive provisions on carbon credit trading

agreements, principles for permitting and licensing of carbon credit trade be
included in the Bill and the responsible authority be provided.

6. While Part IVA on Regulation of Carbon Market is a significant milestone in activating
Kenya’s carbon market:
ISSUE: The multiple governance structures in the Bill (Designated National Authority,
Climate Directorate and the Office of the Cabinet Secretary) all with various powers
and mandates in the regulation of carbon market, have the potential to overlap in

discharge of their powers and duties, which is a dis-incentive for the carbon credit
business.

RECOMMENDATION: Minimal bureaucratic procedures and processes for
carbon projects under a one-stop shop institution with powers, duties and capacity
for carbon credit market administration, permitting, monitoring, carbon registry
management, community agreement and benefit sharing administration, and

compliance and enforcement. This will enable case of developing the carbon market
and incentivizing investments.

KWCA Memorandum_Senate _Climate Change (Amendment) Bill (National Assembly Bill No. 42 of 2023)
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Nairobi Climate Network
PO Box 50327-00800
Nairobi

The Clerk of the Senate
Parliament of Kenya
PO Box 41842-00100
Nairobi

Delivered Electronically
30th August 2023

Nairobi Climate Network’s Fourth Response to the Proposed Climate Change (Amendment) Bill, 2023

Dear Members of the Committee,

The Nairobi Climate Network, formed in 2021, is a community of professionals propelling climate action
in Kenya. We are a group of 900+ individual members from 500+ organisations. Our mission is to build
connections and networks by curating events, improving access to information and building knowledge
for the climate movement in Kenya and to help guide policy at a national and local level. This letter has
been written by a core group of 70 professionals from the private sector, NGOs and government who
have worked in Kenya’s nascent carbon market over the last 16 years.

We appreciate the opportunity to provide our technical expertise to inform the Bill. We are open and
available for discussion with you, the legislators, about the practicalities of carbon finance, carbon
projects, benefit sharing and international perceptions.

As representatives of the carbon sector in Kenya, we express our concern that the latest version of the
Bill does not reflect neither our comments from May nor the comments we submitted to the National
Assembly earlier this month. If the Bill is passed in its current form, it would likely result in immediate
and significant decrease in investment and business activity in the carbon sector in Kenya, with some
areas of high innovation potential likely closing down entirely. The resulting loss of business activity and
investment would undermine job growth potential in these sectors in Kenya, to say nothing of the
impediment to tackling climate change. As the Bill stands, multiple members of the Nairobi Climate
Network have indicated that they will have no choice but to withdraw investment into carbon markets,
as well as planned projects, in Kenya. We strongly urge consideration that if the Bill is announced as
passed by Parliament in its current form at the Africa Climate Summit, it is likely to be rejected as
unworkable by developers and investors visiting Nairobi.

With better drafting, the Bill has the potential to build on the significant positive returns that many
carbon projects already make for communities, crowd-in foreign exchange, make Kenya a green hub in all
aspects of energy provision - not just renewable electricity - and be a beacon for landscape restoration.



With the right legislation, carbon can become one of the county’s largest export earners to the benefit of
the People and the Treasury.

In this updated response, we share core comments for clarity of message and ease of understanding. All
our technical input on the earlier draft remains.

1. Legislation vs Regulation

The Bill should be seen as providing a framework to integrate the Paris Agreement into Kenya’s economy.
It should focus on the legal architecture - such as the roles of the Cabinet Secretary, the Council and the
DNA, setting up the carbon registry and dispute resolution. The Bill should not slip into areas that are
better suited to regulation that would be defined as policy matters for the government of the day.

For example, the Bill proposes that 40% of “project earnings” from land-based projects are provided to
the “community”. However, the government may wish to vary this amount in future and so the Bill
should instead provide that “resources are demonstrated to be shared with the community” without
setting in stone what that amount is." The Cabinet Secretary should have the ability to determine the

requirements of communities, investors and developers through regulation as the Act is implemented
over time.

We look forward to working with Cabinet Secretary’s office in the future on such regulatory elements as:
e Regulation around tracking community benefit sharing, differentiated by project type
e Sensible value-share with government, which enables foreign investment
e A framework for deciding which projects should be able to generate ITMOs with corresponding
adjustments to the National Registry.

2. Community benefits vs government benefits
At present, there seems to be some confusion as to whether the 25% and 40% of “community benefits”

stipulated in the bill would go directly to communities or to local and central government. To avoid
confusion we recommend treating them separately.

We agree that communities should benefit fairly from carbon revenues, but emphasise that this is
already happening. The Government of Kenya should support existing initiatives by increasing
monitoring and transparency, rather than stipulating percentages of community benefit share. This will
improve carbon project integrity and send a positive signal to the business community which will in turn

accelerate capital flows in the country, formal job creation, and amounts of corporate tax collected by
the government.

For example: in the land use sector, Komaza provides high-quality tree seedlings, training and silviculture
support to smallholder farmers in Kenya, so they can grow trees and get a good cash income at harvest,

! Notwithstanding that, another key point is that neither project earnings nor community are defined in the Bill in a meaningful
way and if published in their current form are likely to cause disputes and the uncertainty will deter investors.



allowing them to make first-time investments into productive assets, children’s education, or a house. In
clean cooking, BURN manufacturing has distributed 800,000 clean stoves in Kenya, impacting 3 million
lives. Stoves are discounted by up to 4,500 KES using carbon investment. A randomised control trial
found that every stove distributed generated $1,000 for society over three years in financial savings,
health improvements and environmental benefits.

3. Types of Project

There are many different types of projects that reduce or remove carbon emissions. Afforestation,
REDD+, renewable energy, energy efficiency, clean cooking, enhanced rock weathering, biomass fuels,
Direct Air Capture, to name a few. These all have different business models and impacts on natural and

community resources, and apply carbon finance to different activities at different times in the project
cycle. This is not reflected in the proposed legislation.

As a minimum, the legislation should recognise that projects using Community or Government land have
different responsibilities and requirements to those on private land or those that are energy/technology
based and privately funded. These projects have different needs and make different contributions to
local communities, to employment and to the economy as a whole.

4, Existing carbon standards and building on successful models

The government should not try to “reinvent the wheel” and should accredit existing carbon standards
onto a “Kenya Carbon Standards List”. This approach is preferable to the proposed “white list” of
favoured technologies. If a project is certified under the Gold Standard, the UNFCCC’s A6.4 or Verra, it
should qualify for the Kenya system ensuring a simple process in line with international norms.

In the same spirit, there should be a system for projects to “qualify” for a transfer of mitigation
outcomes, once the government’s criteria are deemed to have been met. Once issued, credits from
these projects should be deemed available for transfer under an ITMO by the government.

Moving forward, we collectively urge the Government of Kenya and the Parliament to make
well-developed, informed and principled legislation that will be supported by project developers and
investors. The Nairobi Climate Network remains committed to working with the Government of Kenya to
develop successful carbon market policy that works for all stakeholders. We would be extremely willing
to deliver training sessions, with presentations from different project types, to explain how the different

business models work and to connect policymakers with real projects working with communities on the
ground.

In the Annex to this letter, we suggest more detailed responses to certain paragraphs in the Bill. We
welcome the opportunity to discuss this with you before the Bill goes further in Parliament.

Yours faithfully,

Nairobi Climate Network - Carbon Markets Working Group
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Nairobi Climate Network
PO Box 50327-00800
Nairobi

26th May 2023

By email and physical delivery

Eng. Festus K. Ngeno
The Principal Secretary

State Department For Environment and Climate Change
P.O. Box 30126-00100
Nairobi

Consultation on The Draft Climate Change (Amendment) Bill, 2023

Dear Sir,

The Nairobi Climate Network, formed in 2022, is a community of professionals propelling climate
action in Kenya. We are a group of 700+ individual members from 400+ organisations. Our mission is
to build connections and networks by curating events, improving access to information and building
knowledge for the climate movement in Kenya and to help guide policy at a national and local level.

We wish to thank The Principal Secretary and his team at the State Department For Environment and

Climate Change for proposing to update the Climate Change Act to align it with the Paris Agreement
and in particular with its Article 6.

We enclose our response to the Consultation, which has been written by a core group of 70

professionals from the private sector, NGOs and government who have worked in Kenya’s nascent
carbon market over the last 16 years.

We share the President’s view that, designed well, the international carbon market has the
opportunity to drive investment into the country at a time when, as a nation and a global
community, we need to double-down on mitigating greenhouse gas emissions and adapting to
changes in the climate. We congratulate you, with the drafting of this Bill, on seeking to make Kenya
an attractive and competitive destination for carbon finance.

Our proposals are attached herewith. We would welcome the opportunity to discuss the contents of
our submission.

Yours faithfully,

Héloise Zimmermann,
Co-Founder, Nairobi Climate Network



Structure
We have structured our response in two sections:

Principal Messages, which has a focus on what we see as the best general approach that the legislation should be taking.
Detailed Comments, where we undertake a line by line analysis of the proposed amendments.

Appendix 1 is a list of the Members that worked on this response; Appendix 2 is Nairobi Climate Network’s Certificate of Incorporation.

Principal Messages

i

We suggest the Act builds on the existing internationally recognised Carbon Standards, by creating “Kenya’s Carbon Standards List” so that projects
can use these recognised standards which can then qualify for the transfer of mitigation outcomes. Working in tandem with existing international
standards will reduce replication of matters such as additionality, baselines, methodologies, community consultation, monitoring and reporting.

Projects should “qualify” for a transfer of mitigation outcomes, once the government’s criteria are deemed to have been met. They will then appear
on the registry (similar to Registration with the Clean Development Mechanism), as “Authorised Projects”. As a second step, mitigation outcomes
created by these Authorised Projects should be certified eligible for transfer, as “Authorised Mitigation Outcomes”. These can be transferred or

retired, used for “compliance markets” or for “voluntary markets”.

Carbon projects are varied in their design, whether technology-based or nature-based. The legislation should not prescribe the mechanism or fixed
percentage for benefit sharing with “the community”. We propose that projects report annually in a transparent manner to the Council on what
benefits they have shared with their community - monetary or otherwise - as part of the application for Authorised Mitigation Outcomes. This will
encourage investment in community activities, and those who are most engaged will achieve higher prices in the market. A percentage of aggregate
earnings 'to the community' that is fixed by legislation and applicable to all projects may significantly constrain growth in investment and business
activity in carbon mitigation and removal efforts in Kenya. It will deter some investors as it is not suitable for all project phases, types and scales. The

impact will be a reduced potential for technology transfer and jobs.

Around the world governments are providing incentives to invest in green economies; let not Kenya do the reverse by setting up taxes on or barriers
to green investment. In the climate space, the GOK'’s focus on raising revenue should be through taxing pollution, not raising levies, fees or taxes on
green projects, given that they have so much to bring to the economy in terms of exchange rate support and employment.

There should be no extra taxes or levies on Kenyan-registered companies that are granted a transfer in mitigation outcomes - they should simply be

taxed through existing corporation tax arrangements.
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Part

Clause

Current Provision

Recommendation

Justification

2) The Positive List should contain the
Standards (as defined above) used
by projects that qualify them for
the Transfer of their Mitigation
Outcomes under the Act.

3) The National Climate Change Action
Plan should recommend to the PS
which Standards should qualify for
the positive list

4) The name (whitelist) / positive list
should be changed to “Kenya’s
Carbon Standards List”

unbiased language such as "positive
list" because the word “whitelist”
reinforces the notion that white = good,
permitted, safe; and black = bad,
dangerous, forbidden.

2) The Standards have been working on
technical / difficult issues such as
methodologies, baselines and
additionality for 20 years. Rather than
“reinvent the wheel” the CS should
review the Standards and state which
ones qualify. Advising on which are
suitable could be done in the National
Climate Change Action Plan.

3) This can be part of the remit of advice
provided by the Action Plan and advise
the PS on any changes to the Standards
and any new ones that are being
adopted by the market

4) The proposed name reflects what the
list is doing: it names the international
carbon standards that allow projects to
qualify for a transfer of mitigation
outcomes in Kenya

Page 4 of 22




77 4o g aded

ale a;ayy Apualind asnedaq uone|sida) ay3
ssoide Ajjusisisuod pasn ag pjnoys wia) siy|

uonIuyEp MON

Y3Im suojssiwa sed asnoyuaais u)
uoIIINPal Y ,2WO02IN0 UoHESIIA,

‘Ajlew.oy pauyap

Bulaq wouy syjeuaq pue 1dssuod Juepoduw)
pue |esuad AsoA e s1 3| *(p) 9ET YAI Hed

ul 03 pasiajal ale syuawisnipy Suipuodsalio)

uopIULApP MaN

‘Aljunod

Jayjoue 0} sawonQ uonesiN
awos p|os }1 Jey) 0.} 8y} Joj dn
ew 03 Asojusaul sed asnoyuaasd
S} OJUl SUOISSIWR 33, j2eq

Ppe,, 1snw 1] “AjSuipiodde pajsnipe
34 ||eys AJojuaAul SUOISSIWD UMO
s11 ‘AJjunod Jayjoue o0} sawoanQ
uonednI sjjas eAuay alaym
LAuaunsnlpy Suipuodsaiio),,

‘adendue| pue 3daduod sIY3 puBISIaPUN |IM
JovjJew ay] “el9)Ld palinbad ay) 19w Buiaey

se )09 ay) Aq pasiudodau s| pue saljljenb 3oafoad
siy) ‘patiaysuely aq Aew Aay) uayl ‘eua3nd

3yl ||e Sunaaw saAjPsWaY] sawod1no uonesiiw
Jenyoe ay) 03 1o3lgns ‘Jeyl sAes pue wsjueyIa
juawdolaraq uea|) ayl Japun  uoessisay,,

40 uonepijeA,, 31| J1oy3es s1 dais siyy

uonuyap MAN

19y 8Yy3 Ul BLIBJIID

Jayjo Aue Buiyoeas sawoIno
uonesiiw ssoyy o3 33lgns
‘sawodno uonesniw Jajsues;

0} paslioyine usaq sey pue

19V 2y) Jo sjuawalinbal sy jo ||e
P3l1i4In} sey jey3 10afosd uonedniw
ajewip vy ,v3oid pasuioyiny,

9sn 1o} DEE 295

‘wsjueyaapy

juswdojanag uea|) ay) Japun dUenss| pue
uONBIIIIDA 03 J|ILUIS S]] “SEISISAO J3jSuel)
Auoyine ayy sey usyl JOUMO dYI YIIYM BLISIID
2431 paj|yny aney jey3 sawodno uolesiyiw
paJaaijap uayj pue joalold pasioyiny ue
3wo23q ‘ssea0.d uoneaiyenb ays ydnoayy usaqg
sey jey) 10afoud e Aq paonpoud aJe syjun asay)

uoniuyap MaN

‘1aloid pasuoyiny
Ue WoJj awodinQ uonesnin v
,2Wo2In0 uonesSIN pasuoyiny,

v

uogesynsny

UOIJEPUAWIWIDIRY

asnep)

Hed




Part | Clause Recommendation Justification
global warming potential various terms used, such as mitigation outcome,
equivalent to one tonne of carbon carbon credit, emission reduction etc
dioxide that has been measured
and verified in accordance with the
Standards.
Part | Clause Current Provision Recommendation Justification
| 3. (ga) provide guidance in the provide guidance in the developmentand | We believe that the addition of national and
development and implementation implementation of national and international markets better represents the aim
of carbon markets and non-market | international carbon markets and of the Act.
approaches in compliance with non-market approaches in compliance with | Furthermore, the Emission reduction initiatives
international obligations national and international obligations are not just for international obligations but
also for national obligations under the NDC's
domestic commitments, alongside adaptation
priorities.
Part | Clause Current Provision Recommendation Justification
I 7(2)¢c Deletion of the Minister for Do not delete. It is critical to mainstream climate change in
Economic Planning economic planning hence the CS in charge of
planning could be considered for being a
member of the Council.
I 7(2) fgh,i | Proposed deletion of private Retain these clauses We feel that the sectors would be better

sector, civil societies, people with
indigenous knowledge &
Commission for University
Education

represented if they were consulted on who is
most suitable and qualified to represent their
strata of civil society on the Council. Removing
the input of the trade bodies etc. is an erosion
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Part | Clause Current Provision Recommendation Justification
and comply with the targets in the NDC;"
(1c) to set out proposed carbon credit | Replace “carbon credit” with “mitigation To improve consistency of language throughout
project pipeline based on the outcome” the document
white list;
(1e) to specifically identify, where Replace “carbon trading” with “sale of To improve consistency of language throughout
appropriate, priority actions to mitigation outcomes” the document
explore carbon trading; This clause could make reference to To make the link to the policy documents
opportunities for swelling mitigation
outcomes as outlined in the Climate
Change Action Plan.
13 (5) (f) national and international laws and
policies relating to climate change
and carbon markets
Part | Clause Current Provision Recommendation Justification
IVA | 23A (a) Carbon reduction credits that Revised statement: Mitigation outcomes Consistency of language.

aim to reduce emissions from
current sources through projects;

that aim to reduce emissions from current
sources through projects;

(b) removal or sequestration credits
that take carbon dioxide out of the
atmosphere and either use or store
it via afforestation, reforestation,
nature-based solutions or
technology based removal; and

(b) Mitigation outcomes that aim to remove
greenhouse gases from the atmosphere and
sequester them via afforestation,
reforestation, other nature-based solutions
or technology-based projects; and

Consistency of language

(c) technologies and projects on

To follow from the new proposed definition

“Standards” rather than “technologies and
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Part | Clause Current Provision Recommendation Justification
were achieved before 1st achieved before 1st January, 2020 and” Article 6 Rulebook does not allow
January, 2013 and “grandparenting” of mitigation outcomes from
Or, “mitigation outcomes that were previous Commitment Periods.
achieved in periods where Kenya has In later years, once the inventory is “closed”
already reconciled and reported her older credits cannot be used.
emissions inventory”
(v) emission reductions that Suggest: Remove There are projects in Kenya that were registered
were registered before 1st prior to 2013, which continue to issue credits
January, 2013. currently. Early adopters should not be
penalised, it sets a bad precedent and
disincentive.
IVA | 23B (a) transactions in carbon trading as | Replace “carbon trading” with “mitigation

carried out under this Act shall aim
towards a reduction of greenhouse
gas emissions as per the prescribed
carbon standards;

outcomes”

(c) carbon offset projects shall
ensure that emissions are kept out
of the atmosphere for a reasonable
length of time

Remove this clause

By only taking projects that are qualified to the
Standards, those standards’ mechanisms for
ensuring permanence, such as a “buffer
account” are already dealt with.

Furthermore, the phrase “reasonable length of
time” is very vague.

(d) emission reductions shall be
carefully recorded and
documented for every offset
scheme, utilizing appropriate
accounting terms, corresponding
adjustments, and location of offset

Change “emission reductions” to
“mitigation outcomes”

Recorded and documented where? In the
national ghg registry? And can it be added
that this will be done in a timely manner?

Consistency of language.

It will be good for the legislation to clarify these
points
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Part

Clause

Current Provision

Recommendation

Justification

(1)

Carbon trading projects
authorized under this Act shall
be required to undergo an
environmental and social
impacts assessment in
accordance with the
Environmental Management
and Coordination Act.

Change “carbon trading” to “mitigation
outcome”

Add to the end, “. .. and also ensure that
local communities have provided their Free,
Prior and Informed Consent to the project
activity.”

Consistency of language
Add this as a safeguard

Please confirm that if a project is not required
to carry out an EIA under the Environmental
Management Act, it will not be required to
simply by virtue of being a carbon project? If so,
this would add significant cost to smaller
projects.

(2)

Notwithstanding subsection
(1), reducing emissions from
deforestation and forest
degradation and the role of
conservation, sustainable
management of forests and
enhancement of forest carbon
stocks in developing countries
projects are required to
undergo REDD+ safeguard
standards assessment.

Delete the clause

We believe that this will be covered by the
Standards on Kenya’s Carbon Standards List

IVA

23E

Provision of Social and
Environmental Benefits

(1)

A project undertaken pursuant
to this Act shall specify the
anticipated environmental,
economic or social of benefits
the project.

This could be required to be submitted as a
report to the PS at the time a projects
requests registration with the scheme and
then updated annually

It will improve transparency and encourage
positive developments within the project
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Part

Clause

Current Provision

Recommendation

Justification

monitoring. Oversight in tiers, with routine
oversight at county level and less frequent
higher level oversight at national level (Council).
This would be consistent with the provisions of
the Act. Dedicating roles will allow for clarity
and reduce delays for implementation.

(b) provision of an annual social
contribution of at least twenty
five percent (25%) of the
aggregate earnings of the
previous year to the community,
to be managed and disbursed
for the benefit of the
community;

Remove this wording. Change to,

“The Community Development Agreement
shall include an outline of project financing,
the includes the financial contribution by
the investor and the role of the Community
and their responsibilities. The Agreement
shall include a mechanism for sharing
further financial resources with the
Community, in the event that the sale of
Mitigation Outcomes creates a financial
surplus over time.”

All projects are different, particularly the broad
categories of “technology-based solutions” and
“nature based solutions projects” that can have
very different varieties of community
stakeholders (if any).

As drafted, the proposal is ill-defined and does
not make any reference to investments that the
investor may make.

Furthermore, it does not take account of other
mechanisms through which the community may
benefit such local employment, purchase of
seedlings / materials, direct cash payments,
community infrastructure development,
improved tea bonus, livelihood improvement,
product and service subsidies eg cheaper fuel
and transport, and other co-benefits such as
clean air and improved water quality.

There is a real risk that putting a figure in
legislation, such as 25%, will “scare-off”
investors and they will spend their climate
finance in other countries instead.

A fixed /imposed benefit sharing model will also
hinder innovation that is needed to develop
new benefit sharing models and better align
carbon payments with climate incentives, as
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Part | Clause Current Provision Recommendation Justification
IVA | 23F Share of proceeds and cancellation | The Share of Proceeds, if raised at a Kenya We have seen examples in other countries,
rates level, rather than the UNFCCC, should not where this has led to divestment, or
be seen as an opportunity to extracta levy | scaling-back of investment plans, which is the
or a tax from project developers. reverse of the outcome that the government
actually wants to achieve for the economy.
IVA | 23G Carbon Registry
(1) There is established a registry Add to this section: This is more precise and will ensure
to be known as the National “...which reflects updated and accurate transparency.
Carbon Registry. record keeping, and is transparent and
publicly available”
(2) The Designated National
Authority appointed under
section 8(2A) shall be the
custodian of the Registry.
(3) The Register established under

this section shall include:

(a) carbon credit projects and
programmes implemented to
reduce greenhouse gas
emissions in Kenya;

Change to:

Authorised Projects that qualify to produce
Authorised Mitigation Outcomes (see
definitions at the start of our response) by
meeting the Standards required under the
Act and that have been recognised as doing
so by the Cabinet Secretary.

The Registry should include projects that have
met the criteria to transfer mitigation outcomes
internationally, and that are authorised to do
s0.

b) a REDD+ Carbon registry;

Recommend: Deletion

These are included under 3(a) above and do not
merit a separate clause

(c) authorisations granted to

Delete

Only Authorised Projects should be on the
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Part | Clause Current Provision Recommendation Justification

(i) any other carbon credits Change carbon credits to mitigation Consistency of language
issued or recognized by the outcomes
Kenya from a national

greenhouse gases registry

account.
IVA | 23H Additional requirements
The Cabinet Secretary shall 1) Change “shall” to “may” 1) This is because the CS can make
prescribe additional requirements 2) Add to the end, “. .. with the aim of changes, but does not have to
on the regulation of carbon Kenya achieving her NDC in a cost 2) The CS can have the mandate to
markets. efficient manner” regulate the carbon market but not, for
example, to change climate policy
unilaterally at an international level.
The language needs an element of
check / balance
231 Dispute Resolution
(1) Any dispute arising under this The aggrieved should be able to make a Accessing the PS for all carbon market disputes
part shall be referred to the claim through the court as the point of first reference may not be
Principal Secretary responsible feasible or efficient in all cases, especially for
for climate change matters. marginalised segments of the population who

may be unable to utilise this formal,
national-level focused (i.e non decentralised)
channel of dispute resolution. Further, carbon
market disputes may arise in the context of
claims of infringement of the right to a healthy
environment, in which case the Constitution
allows aggrieved parties to apply to a court for
redress (Article 70 of the Constitution). To this
extent, this provision does not align with the
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Part

Clause

Current Provision

Recommendation

Justification

Constitution, Section 23 (1) of the Climate
Change Act, 2016, or the general circumstances
of all Kenyans and their ability to quickly and
easily reach the PS.

(2)

Where the dispute referred to
the Principal Secretary under
subsection (1) is not resolved
within thirty day of submission,
the dispute shall be referred to
the National Environmental
Tribunal.

The legislation should explore alternative
dispute resolution mechanisms i.e.,
Mediation, Arbitration, Traditional Dispute
Resolution (TDR) etc. and not to solely rely
on litigation. This would be more efficient in
resolving community disputes that could be
resolved without a formal process.
Alternative dispute resolution mechanisms
provide flexibility, cost effectiveness and
faster decision making that come with
them. A case by case analysis is
recommended when identifying the
appropriate dispute resolution mechanism.

The National Environmental Tribunal (NET) is a
litigation route and generally court processes
are time consuming and expensive.
Communities may not have access to
environmental justice through this mechanism.
Historically, NET has not had the most efficient
processes and does not have the capacity for
the cases that are brought up which leads to a
backlog of cases and delay.
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Annex 1: Group Participants

Name

Organisation Description
Aaron Leopold EnerGrow Project Developer
Aaron Munzaa Soil-Carbon Certification Services Project Developer
Ada Marmion AECF Project Developer
Alfred Osiko GSMA Industry Body
Amy Etiang Downforce Technologies MRV/Data Services

Anouk Boertien

Farm to Feed

Project Developer

Ash Burman

CAP-A

International NGO

Augustine Kenduiwo

Ministry of Environment and Forestry

Government

Avkash Mukhi

Circular Impact/Regen Organics

Project Developer

Baptiste Berges Arbreen Project Developer
Brian Otiende USAID Kenya and East Africa Donor Government
Caroline Kimani Earthbanc Project Developer
Christina Nduba Bowmans Law Firm

Cindy Commonland Project Developer
Clara Mundia Dalberg Research Consultant

Clarice Wambua Cliffe Dekker Hofmeyr Law Firm

Collins Otieno Dorcas Aid International NGO

Corey Pattison

Cella

Technology company

Diana Maranga

Octavia Carbon

Project Developer

Dorothy Maseke FSD Africa Nature Finance
Edwin Maingi Ecosecurities Project Developer
Esther Altorfer Sistema.bio

Project Developer

Esther Baumann

Partnerships for Forests

Project Developer

Fardosa Mustafa

RegisTree

Law / Community

Fiona Napier Climate Champions International NGO
Flavia Howard CAP-A International NGO
Fridah Kiboori Dalberg Consultant
Geoffrey Wambugu Wildlife Works Project Developer
Gift Nyambura Mercy Corps International NGO
Harry Masters Advancing Green Consultant
Héloise Zimmermann Komaza Project Developer
Holly Dublin IUCN International NGO
James Akili Group & SAA Farm Ltd

Project Developer

Joshua Okumu

The Nature Conservancy

International NGO

Joy V. Kendi

FSD Africa

Nature Finance
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Name Organisation Description

Julie Brown C-Quest Capital Project Developer
luliet Munro FSD Africa Nature Finance
Kelvin Muli Egerton University Academia

Kevin Musila Kenya Green Supply Limited Project Developer
Lea Geron South Pole Project Developer
Tajiel Urioh South Pole Project Developer

Linda Wamune

Energy Peace Partners

International NGO

Lindsay Umalla

Clean Cooking Alliance

Industry Body

Lucy Nyoike GEAPP / Africa Carbon Markets Init. Industry Body
Madrin Maina Sistema.bio Project Developer
Malo Sauzet hummingbirds Project Developer
Marcus Watson KawiSafi Financier

Martin SunCulture Project Developer
Maureen Mwanu Mpambe Organics Project Developer

Mika Mitoko

Action Africa Help International

International NGO

Nils Razmilovic

Tamuwa Limited

Project Developer

Nyandire Reinhard

African Wildlife Economy Institute

Academia

Olivia Adhiambo

WWF Kenya

International NGO

Oscar

Nairobi Int. Financial Centre Authority

Finance

Paul Muthaura

EMRD Advisary

Consultant

Peninah Mwende

Burn Manufacturing

Project Developer

Prabhakar Vanam KCIC Consulting Limited Consultant

Purity Laird NatCapAcct Ltd Consultant

Ravi Sikand Sikand consulting Consultant

Raymond Maiyo Peer Carbon Technology Provider

Sam Moon Planet Moja Carbon Accounting and
Offset Services

Sophie Odupoy KOKO Networks Project Developer

Teresia Kariuki

Climate Impact Partners

Project Developer

Thiongo Ndungu Climate Lead Africa Consultant
Tim Chambers Offgrid.finance Financier
Tom Morton Individual Financier
Victoria Victoria Puxley Consulting Consultant
Winfred KPMG Consultant
Fridah Kiboori Dalberg Advisors Consultant
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Annex 2: Nairobi Climate Network Ltd. Certificate of Incorporation

(RN AT N R

No. PVT-JZUGXD2X
CERTIFICATE OF INCORPORATION

| hereby CERTIFY that,

NAIROBI CLIMATE NETWORK LIMITED

Is on this date 10 Feb 2023 Incorporated under the Companles Act. 2015 and that the Company is a
PRIVATE LIMITED COMPANY.

N

Ragistrar Of Companles

This ia & system generated certificate. To validste this document send the word BRS to 21346 }

Page 22 of 22



.1:..-




aded|t

€zoz ‘1SNONV y,6¢

SHONYIAOD 40 TIDNNOD FHL
Wou4d

S3DYNOSIY TYYNLYN ANV LNIWNOHIANT ‘ANVT NO FILLIWWOD DNIANVLS 31VN3S FHL
oL

(€zot
40 T¥ "ON T119 A19W3SSY TYNOILVYN) €20z “T1I9 (INIWaNawv) IDNVHD ALYWITD JHL NO WNANVYOWIW JAILYISIDTT

SHONY3AOD 40 TIDNNOD




The Council of Governors,

In recognition of Article 1(4) of the Constitution of Kenya, that sovereign power of the people is exercised at the national level
and the county level;

In further recognition of Article 6 (2) that governments at the national and county levels are distinct; and

Aware of the need for coordination and consultation between the National Government and County Governments to ensure that
legislation responds to the key issues facing devolution, and further reflects the spirit and objects of devolution.

A) pnﬁm&hegnpmnﬁﬁ%eﬁumﬁgnunﬁmﬂgfﬁm
The Council hereby notes as follows on the Climate Change (Amendment) Bill, 2023;

i The Council lauds the enactment of the Bill which seeks to establish a framework for domestic and international carbon
trading/markets in Kenya and notes that this Bill is a positive effort by Kenyain contributing towards combating climate
change.

ii. However, the Council notes that the Bill is not compliant with Paragraph 14 of Part 2 of the Fourth Schedule of the
Constitution of Kenya, 2010 that provides that county governments shall ensure and coordinate the participation of
communities in governance at the local level and assist such communities to develop their administrative capacity for
the effective exercise of the functions and powers and participation in governance at the local level.

iii. Accordingly, the Bill does not provide an explicit benefit sharing ratio between the national, county government and
the communities where the projects undertaken pursuant to the Act are based.

iv. The Council also notes that the Bill is not compliant with the doctrine of checks and balances especially with respect to
the decisions by the Cabinet Secretary in entering into bilateral and multilateral agreements to trade carbon for

emission reductions and removals.

The Council presents its specific comments to the Bill as hereunder.
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