





L. This Act may be cited g the Anti-Money  Short e
Laundering ang Combating of Terrorism Financing [aws
(Amendment) Act, 2023,

2. The laws Specified in the first colump of the Ameadmen of
Schedule are amended in the provisiong specified in he it liw
second  colump thereof, in the manger respectively
Specified in the thirg columnp,

SCHEDULE (5. 2)
Written lgw Provision Amendimeni
Extradition 8.2 Insert the following new definition i Proper
{Contiguoys alphabeticg] Sequence —
E_"d Fﬂfﬁ!n “Central Authority” paq the meaning
A::-Lntnes]} assigned to jt Under section 2 of the Mutyal
I Assi 2012,
(Cap. 76) Lega Assistance Act,
New Insert  fhe fulluwing ew  sectian
immac[iate!;-,r after section 10—
Simplified .4 e
:.:E:m - 10A. (1) A ﬁtgmvelmnnnal

may consent to pe extradited to thag
requesting State withog, conducting
formal extradition Proceedings,

(2) Where fugitive crimina)
Consents fop pe extradited under
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extradition procedure and may
expressly renounce his or her
entitlement to the rule of speciality.

(3) The consent and, where
appropriate, the renunciation of the
entitlement to the rule of speciality
shall be recorded by a magistrate
and may not be revoked.

(4) A copy of the consent
referred to under subsection (3) shall
be transmitted (o the Central
Authority with a view to arranging
his or her surrender to the requesting

state.
Schedule Add the following new paragraph
immediately after paragraph 34—

35. Any offence that constitutes a terrorist
acl or any offence under sections 4A, 4B,
5, 8,9, 0A, 14A under the Prevention of
Terrorism Act, 2012.

State 5.2 (b) Add the following new sub-paragraph

Corporations immediately after sub-paragraph (vii)—

Act (viii) the Financial Reporting Centre

(Cap 446) established under the Proceeds of
Crime and Anti-Money Laundering
Act, 2009.

Capital New Insert the following new  section

Markets Act immediately after section 12—

(Cap. 485A) Powers ail

. 12A. (1) Pursuant to sections
i, 2A, 36A, 36B and 36C of the
combating e Proceeds of Crime and Anu-
finaecing &' Money Laundering Act, 2009, the
countering Authority shall regulate, supervise
mﬂr_’:’w and enforce compliance for anti-
mmiters. money laundering, combating the
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instructions for anti-money
laundering, combating the
financing of terrorism and
countering proliferation
financing purposes;

{h) cooperate and share
information for anti-money
laundering, combating the
financing of terrorism and
countering proliferation
financing purposes; and

(i) take such action as is
necessary to supervise and
enforce  compliance by
reporiing institutions in line
with the provisions of the
Proceeds of Crime and Anti-
Money Laundering Act and
any regulations, guidelines,
rules, instruction or direction
made or issued thereunder.

{3) For purposes of this
section, “reporting
institution” has the meaning
assigned o it under section 2
of the Proceeds of Crime and
Anti-Money Laundering Act,
2009,

Insurance Act 5.2 Delete the definition of “registration™,
(Cap. 487) Insert the following new definition in proper
alphabetical sequence —
“licensing” means authorization under this
Act to transaclt insurance business and
includes renewal of licenses:
Part 111 Delete the word “registration” in the
heading appearing immediately after section 18
and substitute therefor the word “licensing”.
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519

5. 19(1)

5,20

5.2001)

5.20(2)

5,22

8.23(1)
5.23(5)
5.23(6)
5.25(1)
5.25(3)
5.26(1)
$.26(2)

8.7

Delete the word “authorized” appearing in
the marginal note and substitute therefor the
word “licensed™.

Delete the word “registered” and substitute
therefor the word “licensed”.

Delete the word “registered” appearing in
the marginal note and substitute therefor the
word “licensed”.

Delete the word “registered” and substitute
therefor the word “licensed”,

Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed”.

{a) Delete the word “registration”
appearing in the marginal note and
substitute  therefor the  word
“licensing”.

{b) Delete the word “registered” wherever
it appears and substitute therefor the
word “licensed”.

Delete the word “registered” and substitute

therefor the word “licensed”.

Delete the word “registered” and substitute
therefor the word “licensed™.

Delete the word “registration™ and substitute
therefor the word “license”.

Delete the word “registered” and substitute
therefor the word “licensed™.

Delete the word “registered” and substitute
therefor the word “licensed™,

Delete the word “registered™ and substitute
therefor the word “licensed”.

Delete the word “regisiered” and substitute
therefor the word “licensed™.

Delete —
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5.27A

£.30

5.30A(1)

g31

8.32(1)

5.32(2)

533

8.33(1)

5.34

s67A (1)

(a) the word “registered” wherever it
appears and substitute therefor the word
“licensed™; and

(b) the word “registration” and substitute
therefor the word “license™,

Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed™.

(a) Delete the word “registration™ appearing

in the marginal note and substitute
therefor the word “license”.

(b) Delete the word “registration™ wherever
it appears and substitute therefor the
word “license™.

Delete the word “regisiered” wherever it
appears and substitute therefor the word
“licensed”.

Delete the word “registration” appearing in
the marginal note and substitute therefor the
word “licensing”.

Delete the word “registration” and substitute
therefor the word “license”.

Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed”.

Delete the word “unregistered” appearing in
the marginal note and substitute therefor the
word "unlicensed”.

Delete the word “regisiration” and substitute
therefor the word “a license”.

Delete the word “registration” and substitute
therefor the word “a license™.

Delete the word “registered” and substitute
therefor the word “licensed”.
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5.67A (2) Delete the word “registered” and substitute
therefor the word *licensed”.

s.6TA4) Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed”.

s.67B Delete the word “registered” and substitute
therefor the word “licensed™.

5. 67C(INd)  Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed”.

567D Delete the marginal note and substitute
therefor the following new marginal note —

“Part to apply to unlicensed persons.”

5.67D(1) Delete the words “without registration,
renewal of registration or authorisation” and
substitute therefor the words “without a license
or renewal of a license”.

s67D2)Ha)  Delete and substitute therefor the following
new subsection—

(a) transacting insurance business without a
license or renewal of license, under this
Act or with persons not so licensed;

s.68(1) Delete the word “registered” wherever it
appears and substitute therefor the word
ltlimn&ed!!1

5.68(2) Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed”.

5.68(3) Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed”.

5.68(4) Delete the word “registered” wherever it

appears and substitute therefor the word
“licensed”.
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5.68(5) Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed”.

5.68(6) Delete the word “registered” and substitute

therefor the word “licensed”.

5.69(4)(a) Delete the word “registered” wherever it
appears and sobstitute therefor the word
“licensed”.

5.60(4)(b) Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed”.

s.113(1)}a) Delete the word “registered” and substitute
therefor the word “licensed™.

5.113(1)b)  Delete the word “registered™ and substitute
therefor the word “licensed™,

5. 128 Add the following new subsection
immediately after subsection (5)—

(6) The liguidator shall maintain

information and records on the beneficial

ownership of the insurer for at least five
years after the date on which the company is

dissolved.

5150 Delete the word “registered” appearing in
the marginal note and substitute therefor the
word “licensed”.

5.150(1) Delete the word “registered” and substitute

therefor the word “licensed™.

5.150(2) Delete the word “registered” wherever it
appears and substitute therefor the word

“licensed”.

5. 150A Delete the word “registration” appearing in
the marginal note and substitute therefor the
word “licensing”.

5.151 Delete the word “registration™ appearing in

the marginal note and substitute therefor the
word “licensing”.
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5.151 (1) Delete the word “registration” wherever it
appears and substitute therefor the word “a
license™.

s.151(1A)  Delete the word “registered” and substitute
therefor the word “licensed”.

8.152 [n the opening statement —

(a) delete the word “register” and substitute
therefor the word “license™; and

(b) delete the word registration” and
substitute therefor the word “license™.

5.152(d) Delete the word “registered” and substitute
therefor the word “licensed™.

5,133 Delete the marginal note and substitute
therefor the following new marginal note —

“Licensing and re-licensing™,

SI53(1Mi)  Delete the word “registered” and substitute
therefor the word “licensed”.

5.153(2) Delete the word “registered™ appearing after
the words “a broker shall be” and substitute
therefor the word “licensed”.

8.153(3) Delete—

(a) the word “registered” wherever it
appears and substitute therefor the word
“licensed™; and

(b) the words “registration or renewal or
registration” and substitute therefor the
words “licensing or renewal of a
license™.

5.135(3){a)  Delete the word “registered” and substitute
therefor the word “licensed”.

5.135(3)(b)  Delete the word “registered” and substitute
therefor the word “licensed”.

Part XX Delete and substitute therefor the following
new Part—
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5.187(b) Delete and substitute therefor the following
new paragraph —

(b) being an insurer, gives notice in writing
to the Commissioner that he wishes to
carry on insurance business of a class
not  previously  undertaken, the
Commissioner may, subject in the case
of additional license to compliance with
the provisions relating thereto and to
such terms and conditions as he
considers necessary —

(i) cancel the licence, except that, in
the case of an insurer, such
cancellation shall be made only
with the prior approval in writing
of the Cabinet Secretary;

{if) alter the relevant register;
(i) alter the licence; or
{iv) issue a new licence,

as the circumstances require.

5.188 Delete the word “registration” appearing in
the marginal note and substitute therefor the
word “license™,

s.188(1) Delete and substitute therefor the following
new subsection —

(1) Subject to this Act, a license issued
under this Act shall expire on the 31% of
December of the year of licensing:

Provided that where an application for
its renewal is made under this section, the
license shall be deemed to continue in force
until the application for the renewal is
determined.

5.188(2) Delete the word “registration™ and substitute
therefor the words “a license”.
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5.188(3)

5. 188(4)

5. 189

5.189(1)

5. 189%(2)

5. 189(3)

s. 189(4)

Delete and substitute therefor the following
subsection —

(3) The Commission may extend the
time for making an application for renewal
of a license on payment of such a penalty,
not exceeding the prescribed fee for
licensing, as he may require.

Delete the word “registered” and substitute
therefor the word “licensed”,

Delete the word “certificates™ appearing in
the marginal note and substitute therefor the
word “licences™,

Delete and substitute therefor the following
subsection—

{1) Upon issuance of a licence or its
renewal, the Commissioner shall issue a
licence which shall be prominently
displayed by the licensed person at his
principal place of business in Kenya in a
part thereof to which the public have access,
and a copy thereof shall be similarly
displayed at each of the branches of the
licensed person in Kenya.

Delete the word “certificate” wherever it
appears and substitute therefor the word
“license™.

Delete and substitute therefor the following
new subsection—

(3) Upon the cancellation of a license,
the licensed person shall forthwith return his
license to the Commissioner.

Delete and substitute therefor the following
new subsection—

(4) A licensed person shall not display a
licence after the cancellation or expiry of the
licence,
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5. 1500

5. 190(1)

5.191(1)

5.191(2)

5.191(3)

5.192

5.193(1)

5.194

Delete the word “registered” appearing in
the marginal note and substitute therefor the
word “licensed".

Delete and substitute therefor the following
new subsection—

(1) If the name of a licensed person is
identical to a name by which another
licensed person has already been licensed, or
so nearly resembles it as to be likely to
deceive, the second licensed person shall, if
directed in writing to do so by the
Commissioner and subject to the Companies
Act, 2015, change his name within a time to
be specified in the direction.

Delete—

(a) the word “registered” and substitute
therefor the word “licensed™; and

{b) the word “registration” and substitute
therefor the word “licensing™.

Delete the word “registered” wherever it

appears and substitute therefor the word
“licensed™.

Delete the word “registered” wherever it
appears and substitute therefor the word
“licensed".

Delete the words “registration or renewal of
registration” wherever it appears and substitute
therefor the words “license or renewal of a
licence™.

Delete —

(a) the word “registration” and substitute

therefor the word “licensing™; and

(b) the word “registered” and substitute

therefor the word “licensed”.

Delete and substitute therefor the following
new section—
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o 194, A person who makes a

b L] - i H

smemests  Talse or misleading statement in an
application for a licence or renewal
of license or alteration of licence,
or in any document furnished
under this Act to the
Commissioner with or in support
of or in connection with an
application for a licence or renewal
of a licence, commits an offence
and is liable to a fine not
exceeding five thousand shillings.

5.195 Delete and substitute therefor the following
new section—

Refusal o license, 195, Where the Board refuses
to license an application or
renewal or alteration of a
license, the Board shall record
the reasons for its decision and
shall furnish copies thereof to
the applicant and the Minister.

5.196 Delete the word “registration” appearing in
the marginal note and substitute therefor the
words “a license”.

5.196(1) Delete and substitute therefor the following
new subsection —

(1) Where a licensed person requests, by
notice in writing given to the Commissioner,
that his license be cancelled either totally or
in respect of any particular part of his
business, the Commissioner may, subject to
such terms and conditions as he considers
necessary, by notice in writing, cancel the
license of the person, either totally or in
respect of any particular part of his business.

$.196(2) Delete, in the opening statement—
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(a) the word “registered” and substitute
therefor the word “licensed™: and

(b) the word “registration” and substitute
therefor the words “a licence™.

- 196(2)c)  Delete the word “registered” and substitute
therefor the word “licenced”.

-196(20d)  Delete the word “registered™ wherever it
appears and substitute therefor the word
“licenced™.

$.196(2)c})  Delete the word “registered” wherever it
appears and substitute therefor the word
“licenced”.

-196(2)g)  Delete the word “registered” and substitute
therefor the word “licenced”,

-196(2)(1)  Delete the word “registered” wherever it
appears and substitute therefor the word
“licenced”.

5.196(3) Delete and substitute therefor the following

new subsection—

(3) A cancellation of a license made by
the Commissioner under subsection (2),
other than paragraph (f), (g) or (i} thereof,
shall take effect thirty days after the date of
the notice, and after that time no insurer
whose license has been cancelled shall enter
into 4 new contract of insurance; but all
rights and liabilities in respect of contracts
of insurance entered into by him before the
cancellation takes effect shall, subject to
subsection (5), continue as if the
cancellation had not taken place.

5.196(4) Delete —

(a) the word “registration” wherever it
appears and substitute therefor the words
“licence™; and

7]

(]
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5.196(5)

s 196(3A) (a)

5.196(6)

5. 196A

(b) the word “registered” wherever it
appears and substitute therefor the word
“licensed.

Delete the word “registration” and substitute

therefor the words “the licence”.

Delete the word “registration” and substitute

therefor the word “licence”.

Delete and substitute therefor the following

new subsection —

{(6) Where in any case referred to in
subsection (1) the default or circumstances
relates to one or more, but not all, of the
parts of business carried on by the licensed
person, the Commissioner may, with the
prior approval of the Cabinet Secretary,
upon the cancellation of the license of the
person, subject to such terms and conditions
as he considers necessary, license the person
in respect of any part of the business and
issue a new license in respect of that class of
business.

(1) Delete—

(a) the word “registration”™ appearing in the
marginal note, and substitute therefor the
word “licence”; and

(b) the word “registration” wherever it
appears and substitute therefor the word
“licence™.

(2) Renumber the existing provision as

subsection (1) and insert the following new
subsection immediately after section (1)

(2) The Authority shall maintain
information and records on the beneficial
ownership of the persons whose license is
cancelled for at least five years after the date
on which the license is cancelled.



1082 The Amti-Money Loundering and Combening of Terrorian Financing Laws (Amendments 81, 2023

New

Insert

the following new  section

immediately after section 196A —

Poowers on ani-
IR Y
lawndering,
conshaling the
fnancing of
lemmorism and
COENIETi g
pridife Fation
financing

Mpliess.

196B. Pursuant to sections 2A,
36A, 36B and 36C of the Proceeds
of Crime and  Anti-Money
Laundering Act, 2009, the Authority
shall regulate, supervise and enforce
compliance for anti-money
laundering, combating the financing
of terrorism and  countering
proliferation financing purposes by
all reporting institutions regulated
and supervised by the Authority and
to whom the provisions of the
Proceeds of Crime and Anti-Money
Laundering Act, 2009 apply.

(2} In undertaking its mandate
under subsection (1), the Authority
may —

{a) vet  proposed  significant
sharcholders, proposed
beneficial owners, proposed
directors and senior officers of
d reporting institution;

(b) conduct onsite inspection;
(c) conduct offsite surveillance;

(d) undertake consolidated
supervision of a reporting
institution and its group;

{e) compel the production of any
document or information the
Authority may require for the
purpose of discharging its
supervisory mandate under the
Proceeds of Crime and Anti-
Money Laundering Act, 2009;
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5.197 Delete the word “registered” appearing in
the marginal note and substitute therefor the
word “licensed”.

5.197(1) Delete the word “registered” and substitute
therefor the word “licensed™.

5.197(2) Delete the word “registered” and substitute
therefor the word “licensed”.

5.197(3) Delete the word “registered” and substitute
therefor the word “licensed”,

5.197(4) Delete —
(a) the word “registered” and substitute
therefor the word “licensed™; and
(b) the word “registration” and substitute
therefor the word “licence™.

5.197(5) Delete the word “registered” and substitute
therefor the word “licensed™.

5. 197A(1) Delete the words “registered and authorised™
and substitute therefor the word “licensed™.

s.197A(2  Delete the words “registered and authorised”
a) and substitute therefor the word “licensed”.

5.198 Delete the word “registered” appearing in
the marginal note and substitute therefor the
word “licensed™,

5. 198(1) Delete the word “registration” and substitute
therefor the word “a license”™,

5. 204B(3) Delete the word “registered " appearing in
the opening statement and substitute therefor the
word “licensed™.

5.205 Add the following new subsection —

(2) Where a person was registered under
section 19 prior o commencement of the
Anti-Money Laws and Combating of
Terrorism Financing Laws (Amendment)
Act, 2023, that person shall be deemed to
have been licensed under this Act.
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Paragraph Delete the word “registered” and substitute
1 ofthe therefor the word “licensed™.

Second

Schedule

Banking Act s.2 Delete the definition of “significant

(Cap. 488)

shareholder” and substitute therefor the
following new definition—

“significant shareholder” means a person
including a beneficial owner, other than the
Government or public entity, who holds,
directly or indirectly, or otherwise has a
beneficial interest amounting to five per cent
or more of the share capital of an institution
or a corporate entity seeking to become an
institution;

New Insert the following new definition in proper

alphabetical sequence —

“beneficial owner” means the natural person
who ultimately owns or controls a legal
person or arrangement or the natural person
on whose behalf a transaction is conducted,
and includes that person who exercises
ultimate effective control over a legal person
of arrangement;

s.31(3)a) Delete and substitute therefor the following
new paragraph—

(a) the Central Bank may disclose any
information referred to in subsection (2),
including information on anti-money
laundering, counter-terrorism financing
and countering proliferation financing to
any monetary authority, fiscal or tax
agency, fraud investigations agency,
domestic or foreign counter parts, or the
Financial Reporting Centre, where such
information is reasonably required for
the proper discharge of the functions of



0BG e Awi-dfeurey Lavdertng and Comboariog of Tersoriim Financeg Lows (Amendem Bill, 2023

the Central Bank under the Proceeds of
Crime and Anti-Money Laundering Act,
2009,

s31(3)b)  Delete the proviso.

5.32

New

Insert the following new subsection
immediately after subsection (5)—

(6) This section shall apply for anti-
money  laundering,  counter-terrorism
financing and countering proliferation
financing purposes.

Insert the following new sections
immediately after section 33C—

Fﬂ“mlm 33D. (1) Pursuant to sections
combmmg he  2A, 36A, 36B and 36C of the
financang of Proceeds of Crime and Anti-
f"m“‘::‘“;:“ Money Laundering Act, 2009, the
pruliferatian Central Bank shall regulate,
fisancing maters.  gnpervise and enforce compliance
for  anti-money  laundering,
combating the financing of
terrorism and countering
proliferation financing purposes
by all reporting institutions
regulated and supervised by the
Central Bank and to whom the
provisions of the Proceeds of
Crime and Anti-Money
Laundering Act, 2009 apply.

{2) In underiaking its mandate
under subsection (1), the Central
Bank may—

{a) vet proposed significant
sharcholders, proposed
beneficial owners, proposed
directors and senior officers
of a reporting institution;
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enforce  compliance by
reporting institutions in line
with the provisions of the
Proceeds of Crime and
Anti-Money  Laundering
Act, 2009 and any
regulations, guidelines,
rules, instruction or
direction made or issued
thereunder.

(3) For purposes of this
section, “reporting institution™ has
the meaning assigned to it under
section 2 of the Proceeds of Crime
and Anti-Money Laundering Act,

2009.
anr;:in f"mju 3E. (1) No institution,
wi ns relating ..
i director, officer, employer, agent

laundering, or any other person shall violate or

terrorism fail to comply with any provision

Aokaciag. of the Proceeds of Crime and Anti-
Money Laundering Act, 2009, or
any regulation, guideline, rule,
direction or instruction issued
under the said Act or under this
section.

(2) A person who violates or
fails to comply with the provisions
of subsection (1) shall be liable —

(a) in case of a legal person, to

a penalty not exceeding
twenty million shillings;

(b) in the case of a natural

person, t0 a penalty not
exceeding one  million
shillings; and

(c) to additional penalties not

exceeding  one  hundred
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Central Bank s.4A(1)

of Kenya Act
{Cap. 491)

Microfinance New

Act, 2006

thousand shlllmgs in caa:h
case for each day or parl
thereof during which such
violation or non-compliance
continues.

Insert the following mnew paragraph

immediately after paragraph (g)—

(h) pursuant to sections 2A, 36A, 36B
and 36C of the Proceeds of Crime and Anti-
Maoney Laundering Act, 2009, regulate and
supervise, for anti-money laundering and
combating the financing of terrorism and
countering proliferation financing purposes,
the following institutions —

(i)
(1)

(i)

{iv)

(v)

(vi)

(vii)

banks and their agents;

mortgage finance companies and
their agents,

mortgage refinance companies
and their agents;

microfinance banks and therr
agents;

money remittance providers and
their agents;

foreign exchange bureaus and their
agents;

digital credit providers and their
agents;

{viii} payment service providers; and

(ix)

any other entity licensed by the
Central Bank under any writlen
law.

Insert the following new  sections

immediately after section 36A —
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Anti- 5.2
Corruption

and Economic
Crimes Act

(No. 3 of

2003)

The Proceeds 5.2
of Crime and
Anti-Money
Laundering

Act, 2009

(No. 9 of

2009)

(2) A person who violates or
fails to comply with the provisions
of subsection (1) shall be liable —

{a) in case of a legal person, to
a penalty not exceeding
twenty million shillings;

(b)in the case of a natural
person, o a penalty not
exceeding one  million
shillings; and

(c) to additional penalties not
exceeding one  hundred
thousand shillings in each
case for each day or par
thereof during which such
violation or non-compliance
continues.

In the definition of “economic crime” by
inserting the following new paragraph —

{c} an offence involving the laundering of

the proceeds of corruption.

Insert the words “financing of terrorism and
proliferation financing” immediately after the
words “money laundering™ in paragraph (g) in
the definition of “designated non-financial
businesses or professions”.

Insert the following new definition in proper
alphabetical sequence—

“competent authority” means a public
authority other than a self-regulatory body
with  designated  responsibilities  for
combating money laundering, financing of
lerrorism and proliferation financing;
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New

5.8

5.12(1)

5.16(3)

8.23(1)

“financial group” means a group that
consists of a parent company or of any other
type of legal person exercising control and
coordinating functions over the rest of the
group, together with branches or
subsidiaries that are subject to Anti-Money
Laundering and Combating of Terrorism
Financing policies and procedures at the
group level;

Insert the following new  section

immediately after section 2—
m s 2A. This Act shall apply to

matters relating to combating of
money laundering, combating of
terrorism financing and combating
of the financing of proliferation of
weapons of mass destruction.

Insert the following new subsection
immediately after subsection (2)—

(3) For the purposes of this section, a
“person” includes a financial group.

Insert the words “whether as a traveller or
through mail or cargo” immediately after the
word “Kenya".

Delete and substitute therefor the
following new subsection—

(3) A person who contravenes the
provisions of section 12(3) is, on
conviction, liable to a fine not exceeding
fifty percent of the amount of the monetary
instruments involved in the offence, or
imprisonment for a term not exceeding five
years, or to both.

Delete and substitute therefor the following
new subsection —

{1) The principal objective of the Centre is

to assist in the identification of proceeds
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5.24B(1) Delete the words “by the Centre under
section 24A™ and substitute therefor the words
“guidelines issued by the Centre under this

Act”,
5.24C(1) Delete the opening statement and substitute
therefor the following new opening statement —
(1) Where a reporting institution fails to
comply with the provisions of this Act, the
Centre may, for reasons disclosed in

writing —
5 J6A Insert the following new subsection
immediately after subsection (3)—

(3A) A supervisory body shall, in carrying
out its mandate under this Act, apply its
regulatory and supervisory powers and
obligations conferred to it under any written
law for purposes of supervision and
enforcement of the obligations to combat
money laundering, terrorist financing and
proliferation financing.

$.36A (5) Insert the following new paragraph

immediately after paragraph (b)—
(ba) in writing, direct any reporting
institution to—

(i) provide information, reports or
statistical returns at such intervals
as may be prescribed from time to
time;

(ii) cease or refrain from engaging in
any act, omission or conduct in
contravention of this Act;

(iif) perform such act as may be
necessary to remedy alleged non-
compliance with this Act;or

(iv) perform such act as may be

necessary to meet any obligation

imposed by this Act.
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5.39(3)

&, 44

5. 44A(1)
(a)

5. 4d4A(1)
(b)(ii}

when there are major events
of developments in the
management and operations
of the reporting institution or
group.

Delete —

(a) the words “one million shillings™ and
substitute therefor the words "“five million
shillings™; and

(b) the words “five million shillings™ and
substitute therefor the words “twenty-five
million shillings”.

(1) Delete subsection (2) and substitute

therefor the following new subsection—

(2) Upon suspicion that any of the
transactions or activities described in
subsection (1) or any other transaction or
activity could constitute or be related to
money laundering, terrorism financing,
proliferation financing or to the proceeds
of crime, a reporting institution shall
report the suspicious or unusual
transaction or activity to the Centre in the
specified manner within two days after
the suspicion arose.

{2) Add the following new subsection

immediately after subsection (10)—

(11) For purposes of this section, the
Centre shall specify the manner in which
suspicious transaction, activity reports and
cash transaction reports shall be filed.

Insert the words “terrorism financing,
proliferation financing” immediately after the
words “money laundering”,

Insert the words “proliferation financing”

immediately after the words “financing of
terrorism™,
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body corporate together with a
copy of the latest annual return
submitted in respect of the body
corporate in accordance with the
law under which it is established;
or

(iv) any other item as may be
prescribed;

(c) in the case of a government

department, a letter from the

accounting officer and the relevant

authorization from the WNational
Treasury.

5.45(2) Delete and substitute therefor the following
new subsection —

(2) A reporting institution shall undertake
customer due diligence on the existing
customers or clients on the basis of
materiality and risk and taking into account
whether the customer due diligence measures
have previously been undertaken and the
adequacy of data obtained.

5.45(3) Delete the words “take reasonable measures
to establish whether the person is acting on
behalf of another person” and substitute therefor
the words “verify that any person purporting to
act on behalf of the customer is so authorised,
and identify and verify the identity of that
person.”

5.45(4) Delete and substitute therefor the following
new subsection —

(a) to establish the true identity of the person
on whose behalf or for whose ultimate
benefit the applicant may be acting in the
proposed transaction, whether as trustee,
nominee, agent or otherwise; and
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(b) to identify and verify the identity of the
beneficial owner using the relevant
information or data obtained from a
reliable source.

545(5)i) Insert the words “terrorism financing or
proliferation financing” immediately after the

words “money laundering”
5.45A (1) Insert the words “or proliferation financing”
(b} immediately after the words “terrorism
financing™

5.45A (2) Delete and substitute therefor the following
new subsection —

(2) In addition to enhanced customer due
diligence measures, a reporting institution
shall apply appropriate countermeasures,
proportionate to the risk presented by
countrigs—

(a) when called upon to do so by the
Financial Action Taskforce;

(b) independently of any call by the
Financial Action Taskforce o do s0;
ar

(¢c) asadvised by the Cabinet Secretary.

5.45A (3) Insert the words “or proliferation financing™
immediately after the words “terrorism
financing” appearing in the opening statement.
Insert the following new subsection
immediately after subsection (3) —

(4) The Centre shall disseminate to
reporting institutions in such manner as it
may determine —

(a) any high-risk country identified pursuant
to this section;

(b) any  countermeasures  which  are
applicable to the country;



11005 The - Moy Lasumertng amnd Comboriing of Terrorism Financing Lawes (dmendens) 8101, 3023

{c) the concerns regarding the weaknesses in
the anti-money laundering, countering of
terrorism  financing, countering of
proliferation financing systems of that
country; and

(d) any publicly available information
published by the Financial Action Task
Force (FATF) on any jurisdiction which
has been identified by it as having
significant or strategic deficiencies in its
anti-money laundering, countering of
terrorism financing and countering of
proliferation financing measures.

s46(1Ma) Insert the words “both domestic and
international” immediately after the words “all
transactions™,

5. 47(a) Insert the words “and proliferation financing”
immediately after the words “money
laundering "

s35A(INa)  Delete and substitute therefor the following
new paragraph—

(a) the Auorney-General, who shall be the
Chairperson;

§35A(1Kb) Delete.

s.55B(1)(a})  Delete the words “and overseeing”.

s.35B(1}b)  Delete the words “and overseeing”.

5.55B(I)c)  Delete the words “and overseeing”.

5. 130B (3) Insert the words “proliferation financing”
immediately after the words “terrorism
financing™.

Fourth Delete and substitute therefor the following

Schedule. new Schedule —

FOURTH SCHEDULE
[Section 44(6)]
REPORTING THRESHOLD

A reporting institution shall file reports on all
cash transactions exceeding USS$ 15,000 or its
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equivalent in any other currency carried out by

it.
National New
Police Service
Act, 2011
(Mol 1A of
2011).

Comrolked
didlvery.

Ethicsand  s.11
Anti-

Corruption
Commission

Act, 2011

(No. 22 of

2011)

Mutual Legal 5.2
Assistance

Insert the
immediately after subsection (3) —

(3A) State agencies and organs referred to
in subsection (3) may grant the Commission
access to  relevant
prevention and investigation of economic
crime.

Insert the following new section immediately
after section 56—

56A. (1) An authorised officer
may, if he or she considers it
necessary to do so, allow controlled
delivery with a view of
investigating an offence and the
identification of persons involved in
the commission of the offence.

(2) For purposes of this
section—

“authorised officer” means a
gazetted officer, police officer in-
charge of a police station or any
other person upon whom any
written law vests functions of the
maintenance of law and order;
and

“controlled delivery” means the
technique of allowing illicit or
suspect consignments (o pass out
of, through or into the territory of
Kenya, with the knowledge and
under the supervision of an
authorised officer.

following new  subsection

information in the

Insert the following new definition in proper
alphabetical sequence —



Act, 2011
(Mo, 36 of
2011)

543

National New
Payment

System Act,

2011

{MNo. 39 of

2011)

“designated  non-financial business or
profession™ has the meaning assigned to it under
section 2 of Proceeds of Crime and Anti-Money
Laundering Act, 2009;

Delete the words “secrecy rules” and
substitute therefor the words “or Designated
Non-Financial Business or Profession secrecy or
confidentiality rules.”

Insert the following new sections immediately
after section 17—

Powers on asti- 17A. (1) Pursuant to section 2A,
sndering,  36A, 36B and 36C of the Proceeds
combatingthe  of  Crime and  Anti-Money

Fimamcing of

ermorismand  LAUNdering Act, 2009, the Central

R Bank shall regulate, supervise and
proliferation - ;
Financing enforce compliance for anti-money

matters, laundering, combating the financing
of terrorism and countering
proliferation financing purposes by
all reporting institutions regulated
and supervised by the Central Bank
to whom the provisions of the
Proceeds of Crime and Anti-Money
Laundering Act, 2009 apply.

(2) In undertaking its mandate
under subsection (1), the Central

Bank may—
(a) vet proposed significant
shareholders, proposed

beneficial owners, proposed
directors and senior officers of
a reporting institution;

(b) conduct onsite inspection;
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(c)
(d)

(e)

(0

(h)

(i)

conduct offsite surveillance;

undertake consolidated
supervision of an institution
and its group;

compel the production of any
document or information the
Central Bank may require for
the purpose of discharging its
supervisory mandate under
Proceeds of Crime and Anti-
Money Laundering Act, 2009,

impose monetary, civil or
administrative sanctions for
violations related to anti-
money laundering, combating
the financing of terrorism and
countering proliferation
financing purposes;

issue regulations, guidelines,
directions, rules or
instructions for anti-money
laundering, combating the
financing of terrorism or
countering proliferation
financing purposes;
cooperale and share
information for anti-money
laundering, combating the
financing of terrorism and
countering proliferation
financing purposes; and

take such action as s
necessary 1o supervise and
enforce  compliance by
reporting institutions in line
with the provisions of the
Proceeds of Crime and Anti-
Money Laundering Act, 2009
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Penabiics for
soluii
relating to
ey
lamndering,
tefroriEm
Fimancing .

and any regulations,
guidelines, rules, instruction or
direction made or issued
thereunder.

(3) For purposes of this
section, “reporting institution™
has the meaning assigned to it
under section 2 of the Proceeds
of Crime and Anti-Money
Laundering Act, 2009,

17B. (1) No institution, director,
officer, employer, agent or any other
person shall violate or fail to comply
with any provision of the Proceeds
of Crime and Anti-Money
Laundering Act, 2009, or any
regulation, guideline, rule, direction
or instruction issued under the said
Act or under this section.

(2) A person who violates or fails
to comply with the provisions of
subsection (1) shall be liable —

(a) in case of a legal person, toa
penalty not exceeding twenty
million shillings;

(b)in the case of a natural
person, to a penalty not
exceeding one  million
shillings; and

(c) to additional penalties not
exceeding one  hundred
thousand shillings in each
case for each day or pant
thereof during which such
violation or non-compliance
continues.

Limited 5.2 Insert the following new definitions in proper
Liability alphabetical sequence—
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Partnership
Act, 2011
{No. 42 of
2011

5.17(2)

5829

“beneficial owner” means the natural person
who ultimately owns or controls a legal
person or arrangements or the natural person
on whose behalf a transaction is conducted,
and includes those persons who exercise
ultimate effective control over a legal person
or arrangement;

“Competent Authority” means the Attorney
General, any criminal investigation agency
established by law, law enforcement agencies
including the Financial Reporting Centre and
Kenya Revenue Authority;
“nominator” means an individual, group of
individuals or legal person that issues
instructions, directly or indirectly, to a
nominee to act on their behalf in the capacity
of a partner; and
“nominee pariner” means an individual or
legal person instructed by the nominator to
act on their behalf in a certain capacity
regarding a limited liability partnership;
Insert the following new  paragraph
immediately after paragraph (f}—
(fa) a copy of the register of beneficial
OWTIETS;

Delete and substitute therefor the following
new section—

Flingofasnual 29, (1) A limited liability
T partnership shall file its annual
returns with the Regisirar within
thirty days of the anniversary of its
registration under this Act or any
other period as the Registrar may

upon application allow.
{2) The annual returns referred to

under subsection (1) shall contain
the following information —
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Beneficial

W MErs.

documents in subsection (1) for a
minimum period of seven years.

{4) The documents kept under
subsection (1) shall be available
for inspection or copying during
ordinary business hours at the
request of a partner.

(5) A partner who is deprived
of the right to inspect the
documents kept under subsection
(1) may apply to the High Court to
compel the limited liability
partnership to  provide the
documenis.

(6) A limited liability
partnership that fails to comply
with this section commils an
offence and shall, on conviction, be
liable to a fine not exceeding five
hundred thousand shillings and, in
the case of a continuing offence, to
a further fine not exceeding fifty
thousand shillings for each day that
the offence continues.

(7) The provisions of this
section shall apply to foreign
limited liability partnerships.

31B. (1) Every limited liability
partnership shall keep a register of
its beneficial owners.

{2) A limited liability
partnership shall enter in  its
register of beneficial owners,
information  relating  to  its
beneficial owners as prescribed in
the regulations.

(3) A limited liability
partnership shall lodge with the
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Registrar a copy of its register of
beneficial owners —

(a) in the case of a proposed
limited liability partnership,
when submitting documents
as provided under section
17 of this Act; and

(b) in the case of existing
limited liability partnership,
within sixty days of coming
into force of this section.

(4) The Registrar may, on the
application of the limited liability
partnership or for any other reason
the Registrar thinks fit, extend the
period referred to in subsection
(3)(b) for a period not exceeding
thirty days.

(5) A limited liability
partnership shall lodge with the
Registrar a copy of any amendment
to its register of beneficial owners
within fourteen days after making
the amendment.

(6) Every limited hability
partnership shall keep records of its
beneficial owner's information for
at least ten years from the date,
which a person ceases to be a
beneficial owner.

(7) If a limited [liability
partnership fails to comply with the
requirements of subsection (5), the
limited liability partnership and
each manager in default is liable to
pay o the Registrar, an
administrative penalty of two
thousand shillings.
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(8) If the limited liability
partnership continues to fail to
comply with the requirement of
subsection (7}, the limited liability
partnership and each manager in
default is liable to pay to the
Repgistrar a further administrative
penalty of one hundred shillings
for each day of default.

(9) If the limited liability
partnership does not comply with
subsection (1) or subsection (6),
the limited liability parnership,
and each officer in default,
commits an offence and on
conviction are each liable to a fine
not exceeding five hundred
thousand shillings.

(10)If, after a limited Liability
partnership or any of its officers is
convicted of an offence under
subsection (9), the limited liability
partnership continues to fail to
comply with the relevant
requirement, the limited liability
partnership, and each officer of the
company who is in default,
commits a further offence on each
day on which the failure continues
and on conviction are each liable to
a fine not exceeding fifty thousand
shillings for each such offence.

(11) Notwithstanding the
provisions of subsection (9) and
(10), the Registrar may give a
direction to a limited liability
partnership that is in breach of
subsection (3)(b) specifying —
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New

Mew

Registrar, a copy of any
amendment to its register of
nominee partners within fourteen
days after making the amendment.

(5) The register of nominee
parmers shall not be open to
inspection by members of the
public.

(6) f a limited liability
partnership fails to comply with a
requirement under subsection (3)
or subsection (4), the limited
liability partmership, and each
officer in default is liable to pay to
the Registrar, an administrative
penalty of two thousand shillings.

(7) This section shall apply to
foreign limited liability
partnerships.

Insert the following new Part immediately
after section 33—

PART VIA- STRIKE OFF

Insert the following new sections immediately
after section 33 —

Adminiamative sike 334 (1)  Where the

aff by the Repistrar.

Registrar determines that a
limited liability partnership is not
carrying on business or is not in
operation, the Registrar may send
to the registered address of the
limited liability partnership or by
other means as Regulations may
prescribe, a communication
inquiring whether the limited
liability partnership is cam.rmg on
business or is in operation,

(2) For purposes of
subsection (1), grounds upon
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which Registrar may form a

reasonable belief that a limited

liability  partnership is not
carrying on  business  may
include —

(a) where a limited liability
partnership has failed to file
annual returns for a period of
five years or more; or

(b) where a limited liability
partnership has failed 10
comply with the requirement
to lodge a copy of the register
of beneficial ownership after
being issued with a directive
under section 31B.

{3) The Cabinet Secretary may
provide in regulations, grounds
upon which a Llimited liability
partnership may be considered
not 1o be carrying on business for
the purpose of this section.

(4) A limited liability
partnership shall respond within
one month of the date of the
communication from the
Registrar under subsection (1).

(5) Where the Registrar does
not receive any response as
required under subsection (4), the
Registrar shall notify the limited
liability partmership that —

(a) no response has been

received; and

(b) if no response is received

within one month after the

date of notification under
this subsection, the limited
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liability partnership shall
be struck off.

(6) Where the Registrar
receives a response confirming
that the limited Hability
partnership is not camrying on
business or is not in operation,
the Registrar shall direct the
limited liability partnership to
make an application for strike off.

(7) Where the Registrar does
not receive a response on
application under subsection (6)
within one month, the Registrar
may, by notice in the Kenya
Gazerte notify the limited liability
partnership that, at the end of a
period of three months from the
date of the notice, the name of the
stated limited liability partnership
shall, unless cause is shown to the
contrary, be struck off from the
Register and the limited liability
partnership shall be dissolved.

(8) Upon expiry of the period
specified in the notice sent under
subsection (5), the Registrar may,
unless cause to the contrary,
strike off the name of the limited
liability partnership from the
register.

(9) After striking off under
this section, the Registrar shall
publish in the Kenya Gazette a
notice indicating that the name of
the limited liability partnership
has been struck off from the
Register,
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the Registrar shall publish a
notice in the Kenya Gazerte and
notify the limited liability
partnership or the liquidator that
at the end of the notice, the name
of the limited liability partnership
shall, unless cause is shown to the
contrary, be struck off from the
Register and the partnership shall
be dissolved.

(2) Upon expiry of the period
specified in the notice under
subsection (1), the Registrar may,
unless cause is shown to the
contrary, strike off the name of
the limited liability partnership’s
name from the register,

(3) After striking the name of
the limited liability partnership
off the Register under subsection
(2), the Registrar shall publish a
notice in the Kenya Gazetre that
the name of the limited liability
partnership has been struck off
from the Register.

{4) On publication of the
notice under subsection (3), the
limited liability partnership shall
be deemed to be dissolved.

{5) Despite subsection (4)—

(a) any liability incurred by a

manager and partner of
the limited liability
partnership shall continue
o accrue to that manager
or partner and may be
enforced as if the limited
liability had not been
dissolved; and
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When sn application
for atvikos off may nod

of the limited liability
partnership should not be
struck off.

(4) After striking the name of
the limited liability partnership
off the Register, the Registrar
shall publish in the Guzerte a
notice that the limited liahility
partnership’s name has been
struck off the Register and the
date of the striking off.

(5) On publication of the
notice under subsection (4), the
limited liability partnership shall
be deemed to be dissolved.

(6) Despite subsection (5)—

(a) any the liability incurred

by a manager or partner of
the  limited liability
partnership shall continue
o accrue to that manager
or partner and may be
enforced as if the limited
liability partnership had
not been dissolved; and

(b) nothing in this section

shall affect the power of
the Court to liguidate a
limited liability partnership
which is struck off under
this section.

33D. (1) An application under
section 33C shall not be made if,
at any time during the preceding
three months, the limited liability
partnership has—

(a) changed its name;
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(b) carried on business;

(c) made a disposal for value
of  property that,
immediately before
ceasing to carry on
business, it held for the
purpose of disposal for
gain in the normal course
of carying on business;
or

(d) engaged in any other
activity, except one that
ig—

(i) necessary or
expedient for the
purpose of making
an application under
section 33C, or
deciding whether 10
make an
application;

(i) mnecessary or
expedient for the
purpose of closing
down the affair of
the partnership;

(iii) necessary or
expedient for the
purpose of
complying with any
statutory
requirement; or

(iv) specified by the
Cabinet Secretary
by order made
under  subsection
(2); or
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W ithdrawal of ap
application.

(e) commenced insolvency
process under the
Insolvency Act, 2015, for

the purposes of dissolving
the limited liability
partnership,

(2) The Cabinet Secretary
may, by order published in the
Kenya Gazette —

(a) specify an activity for the
purpose of subsection
(1IMdi(iv); or

{b) alter the period in relation
to which the performance
of an act referred to under
that subsection is
relevant.

(3) For the purposes of this
section, a limited liability
partnership shall not be treated as
carrying on  business  only
because it makes a payment in
respect of a liability incurred in
the course of carrying on
business.

33E. (1) An applicant may, at
any time before the limited
liability partnership’'s name is
struck off through a prescribed
notice to the Registrar withdraw
an application to strike off a
limited liability partnership’s
name off the register,

(2) Upon receipt of the notice
of withdrawal under subsection
(1), the Registrar shall —

{a) send to the limited liability

partnership’s  registered
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Objection 1o
sticking off.

address, a notice that the
application to strike off the
name of the limited
liability partnership from
the Register has been
withdrawn; and

(b) where a notice to strike off

the limited  liability
partmership had  been
published, publish a notice
in the Kenya Gazerte
indicating that the
application to strike off has
been withdrawn.

33F. (1) An applicant may, by
written notice to the Registrar,
object an application to strike a
limited liability partnership’s
name off the register al any time
before the limited liability
partnership’s name is struck off
the register.

(2) An objection under this
section shall be made on the
ground that there is reasonable
cause why the name of the
limited liability  partnership
should not be struck off.

{(3) An objection to the
striking off under subsection (1)
shall be submitted 1o the
Registrar by notice in the
prescribed form and manner.

(4) Upon receipt of a notice
of objection, the Registrar shall —

(a) where applicable, notify

the applicant in writing of
the objection; and
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(b) in deciding whether to allow
the objection, take into
account such considerations as
may be prescribed by

regulations.

Reqummemiokesp  33G. (1) A manager in a

records afier sinke
ot

Rostorntion whene
srike off was by

limited liability partnership shall
be required to keep records
specified under this Part for at
least seven years after the limited
liability partnership has been
struck off.

(2) Any person who
contravenes this section commits
an offence and shall be liable, on
conviction, to a fine not
exceeding five hundred thousand
shillings.

33H. (1) The Registrar may
restore the name of a limited
liability parmership 1o the
Register if satisfied that the
striking off is a result of a
mistake of the Registrar,

(2) For purposes of
subsection (1), “a mistake of the
Registrar” excludes a mistake that
is made on the basis of wrong,
false or misleading information
given by the applicant in
connection with the application
for striking off of the name of the
limited liability partnership from
the Register.

(3) The Registrar may restore
the name of a limited liability

partnership to the Register by
publishing in the Gazerte a notice
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declaring the restoration takes
effect on the date of publication
of the notice.

Restoralion by Court. 331 (1) An application may be

Effect of restoration.

Hegisters.

made to the Court to restore to
the Register a limited liability
partnership that has been struck
from the Register.

(2) An application under
subsection (1) may be made by —

{a) the Attorney General;

(b) a former partner of the
firm;

(c) any person who would
appear to the Court to
have an interest in the
limited liability
partnership; or

(d) @ former manager.

33]. (1) Where the name of a
limited liability partnership is
restored to the Register under this
Act, the limited liability
partnership shall be deemed to be
in existence as if its name had not
been struck off the register.

(2) The limited liability
partnership is not liable for any
liability  arising from an
obligation to file any document
with the Registrar during the time
within which it was struck off.

33K. (1) The Registrar shall,
subject to this Act, keep a register
of limited liability partnerships.
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an opinion whether the register is
to be rectified.

(3) The Registrar shall give
notice of that application to such
other person as the Registrar may
identify being a person who
appears to the Registrar to be
concerned or to have an interest
in the business.

(4) The  Registrar  may
proceed to rectify the register
where no objection is received
from persons notified in
subsection (3) above.

(3) The  Registrar may,
without an application being
made under subsection (1),
rectify the register where, in the
view of the Registrar an entry —

(a) has been omitted;

(b) is incorrect; or

(c) has been included in

error:

Provided that the Registrar
shall take into account fair
administrative  actions before
rectifying the register.

(6) Notwithstanding
subsection (1), the Registrar may
refuse any application if the error,
mistake or omission does not
arise in the ordinary course of the
discharge of the duties of the
Registrar.

(7) Any person aggrieved by
the refusal of the Registrar to
rectify the particulars in the
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register may, within thirty days of
the decision of the Registrar,
appeal to the High Cournt for
determination.

5.34 Delete section 34 and substitute therefor the
following new section—
wavscyofs 34, (1) If a limited liability
parnership. partnership becomes insolvent,
the provisions of the Insolvency
respect to the conduct of the
receivership or management of
the affairs of the partnership.

(2) If a limited liability
partnership becomes liquidated,
the provisions of the Insolvency
Act, 2015 shall apply.

New Insert the following mew Part immediately
after section 34—

PART VIIA —FOREIGN LIMITED
LIABILITY PARTNERSHIP

New Insent the following new sections immediately
after section 34—

Comiis ponrerip, A (1) A foreign limited
liability partnership shall not
carry on business in Kenya
unless it is registered as a
foreign limited liability
partnership under this Act

(2) A  person  who
contravenes  subsection (1)
commits an offence and shall be
liable, on conviction, to a fine
not exceeding two hundred and
fifty thousand shillings, or 1o
imprisonment for a for a term of
not exceeding three years, or (o
both.
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Anmual retums.

(3) The local representative
shall issue and lodge with the
Registrar a written notice of his
or her intention to vacate the
office to the foreign limited
liability partnership.

(4) Where the local
representative  has  lodged a
notice under subsection (3), he
or she shall cease to be the local
representative of the foreign
limited liability partnership on
expiry of thiny days from the
date of the lodgment of the
notice.

(5) A  foreign  limited
liability partnership and every
partmer of the foreign limited
liability partnership who fails to
comply with subsection (1)
commits an offence.,

MD. A foreign limited
liability partnership shall have a
registered office in Kenya to
which all communications and
notices may be addressed,

ME. (1) A foreign limited
liability partnership shall file its
annual returns with the Registrar
within thirty days of the
anniversary of its registration
under the Act or any other
period as the Registrar may
upon application allow,

(2) The annual returns of a
foreign limited partnership shall
state the date to which it is made
up and shall contain the
following information —
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{(a) the address of the foreign
limited liability
partnership's registered
office and, if a postal
address is given, the
physical address of that
office;

(b) the foreign limited
liability  partnership's
principal business
activities;

(c) @ declaration of solvency
or insolvency; and

(d) the particulars prescribed
by the regulations of —
(i) the manager of a
foreign limited
liability
partnership;
(ii) the partners; and
(iii) the local
represeniative  or
any person
appointed by the
foreign limited
liability
parinership as an
authorised person.
(3) f a foreign limited
liability partmership fails 1o
comply with the requirements of
subsection (1), the limited
liability partnership and any
officer of the limited liability
partnership in default is liable o
administrative penalty of two
thousand shillings,
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{b) publish in the Kenya
Guazette a notice
indicating that the name
of the foreign limited
liability partmership has
been struck off from the
Register.

:ﬂm::;""““ 3G (1) A foreign limited
liability partnership that is
liguidated or dissolved shall,
within thirty days after the
liquidation or the dissolution,
lodge or cause to be lodged with
the Registrar a notice of such
liquidation or dissolution in
accordance with the Insolvency
Act, 2015.

(2) The Register shall on
receipt of the notice under
subsection (1) publish the notice
in the Kenya Gazerre,

(3) The Registrar shall, on
expiry of ninety days from the
date of publication of the notice
under subsection {1)—

(a) remove the name of the
foreign limited liability
partnership  from the
Register; and

(b) publish in the Kenya
Gazerte a notice
indicating that the name
of the foreign limited
liability partnership has
been struck off from the
Register.

et st arae | SAH (1) A local

off, representative  in  a foreign




1140 The Anti-Mowey Lowndering and Combattng of Tervoritm Finoncing Lo {Avvenciment] ST, 223

Companies

Act, 2015
(No. 17 of
2015)

5.2

5.13(4)

limited liability partmership shall
be required to keep records
under this Act for at least seven
years after the limited liability
partnership has been struck off.

(2) Any person who
contravenes this section
commits an offence and shall be
liable, on conviction, to a fine
not exceeding five hundred
thousand shillings.

Insert the following new definitions in proper

alphabetical sequence —

“company secretary” has the meaning
asgigned to it under the Certified Public
Secretaries of Kenya Act, 1988;

“nominator”’ means an individual, group of
individuals or legal person that issues
instructions directly or indirectly to a
nominee to act on their behalf in the capacity
of a director or a shareholder;

“nominee” means an individual or legal
person instructed by the nominator to act on
their behalf in a certain capacity regarding a
company;

“nominee director” means an individual or
legal entity that routinely exercises the
functions of the director in the company on
behalf of and subject to the direct or indirect
instructions of the nominator; and

“nominee shareholder” means a shareholder
who exercises the associated voting rights
according to the instructions of the nominator
or receives dividends on behalf of the
nominator.

Insert the following new paragraph

immediately after paragraph (c) —
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(d) a statement of the particulars in respect of
each beneficial owner of the proposed
company in accordance with section 16A

of this Act.
5.14(3) Insert the following new paragraph
immediately after paragraph (a) —

(aa) contains information as to whether any
shareholder is a nominee and the
particulars of their nominator;

5.16(3) Insert the following new paragraph
immediately after paragraph (c) —

(d) in the case of a nominee director, the fact
that they are nominees and the particulars
of their nominator.

New Insert the following new section immediately
after section 16—
Statement of 16A. (1) The applicant for
ﬂ.:.'l‘ E:m. registration shall ensure that the
requisite statement of particulars of
the company's beneficial owners
complies with subsection (2).

(2) The statement of particulars
of  beneficial owners shall
contain—

(a) the required particulars of
anyone who is a beneficial
owner; and

(b) any other matters that, on
incorporation,  shall  be
required to be entered in the
company's  register  of
beneficial owners under this
Act.

$.93(1) Delete the words “which shall include
information relating 1o beneficial owners of the
company, if any™.
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5.93(2)(a)

£.93(2)b)

£.93(2)d)

8.93A

Insert the words “including information on
whether the member is a nominee shareholder”
immediately after the word “members™.

Insert the words “or a nominee shareholder”
immediately after the word “member™,

Delete and substitute therefor the following
new paragraph—

{d) the date on which any person ceased to be
a member or a nominee shareholder.

Delete and substitute therefor the following
new section—
Mo, o s 93A. (1) Every company shall
o keep a register of its beneficial
i OWErs.

(2) A company shall enter in its
register of beneficial owners,
information relating to its beneficial
owners as prescribed in the
regulations.

(3) A company shall lodge with
the Registrar a copy of iis register of
beneficial owners—

{a) in the case of a proposed
company, when submitting
documents as provided for
under section 13 of this Act;
and

(b)in the case of existing
companies, within sixty days
of coming into force of this
section.

{(4) The Registrar may, on the
application of the company or for any
other reason the Registrar thinks fit,
extend the period referred 10 in
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subsection (3Xb) for a period not
exceeding thirty days.

(3) A company, other than a public
listed company, shall lodge with the
Registrar a copy of any amendment to
its register of beneficial owners
within fourteen days after making the
amendment.

(6) Notwithstanding the provisions
of subsection (5), a public listed
company shall lodge with the
Registrar a copy of any amendment to
its register of beneficial owners
within thirty days after making the
amendment.

(7) Every company shall keep
records of its beneficial owner's
information for at least ten years from
the date which a person ceases to be a
beneficial owner.

(8) If a company fails to comply
with the requirements of subsection
(5) or subsection (6), the company,
and each officer of the company in
default is liable to pay to the
Registrar, an administrative penalty of
two thousand shillings,

(9) If the company continues to
fail to comply with the requirement of
subsection (8), the company, and each
officer of the company in default, is
liable to pay to the Registrar a further
administrative penalty of one hundred
shillings for each day of default.

(10) If the company does not
comply with subsection (3)b), the
company, and each officer of the
company who is in default, commit an
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Regierol  138A. (1) Every company shall keep a
e register of nominee directors at its

registered office.

{2) A company shall enter in its
register of nominee directors—
{a) the name and address of the
nominee director;
(b) the date on which the person
became a nominee director;

and

(¢} the name and address of the
nominee director's
noaminator.

(3) Every company registered
before the coming into effect of this
provision shall lodge with the
Registrar, a copy of its register of
nominee directors within sixty days
of coming into effect of this
provision.

(4) A company shall lodge with
the Registrar, a copy of any
amendment to its register of
nominee directors within fourteen
days after making the amendment.

(5) The register of nominee
directors shall not be open to
inspection by members of the
public.

(6} If a company fails to comply
with a requirement under subsection
(3) or subsection (4), the company,
and each officer of the company in
default is liable to pay to the
Registrar, an administrative penalty
of two thousand shillings.

(7) This section shall apply to
foreign companies registered in Part
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New

AXXVII of this Act.

Insert the following new section immediately
after section 243 —

Companics
electing tn have
& LOmpeny
SeERelary or i
CONLHE] person

243A. (1) A private company
with a paid-up capital of less than
five million shillings or a company
limited by guarantee may appoint a
company secretary.

(2) A private company or
company limited by guarantee not
having a company secretary or a
resident director shall be required
o —

(a) appoint a contact person who
shall be a natural person with

a permanent residence in
Kenya; and

(b) in the case of a company
registered before the coming
into effect of this provision,
lodge a notice with the
Registrar of the said
appointment, within sixty
days of coming into force of
this provision.

(3) The company shall lodge
with the Registrar for registration a
notice of the appointment of the
contact  person, specifying the
person’s name and residential
address and such other particulars
(if any) as are prescribed for the
purposes of this section,

(4) The contact person shall —

(a) keep a copy of the record
relating to  directorship,
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shareholding, beneficial
ownership and any other
information required to be
kept by the company under
the Act; and

(h) make the copies available to
competent  authorities and
the Registrar.

(5) A contact person who fails (o
comply with the provisions of
subsection (4) commits an offence
and on conviction is liable to a fine
not exceeding five hundred
thousand shillings.

(6) Within fourteen days after a
person who is the contact person of
a registered company has —

(a) died, resigned or otherwise
ceased to be the contact
person, the company shall
lodge with the Registrar for
registration a notice to the
effect that the person has
ceased to be a contact person
of the company in Kenya
and that a new contact
person has been appointed in
their place; or

(b} changed his or  her
residential address in Kenya,
the company shall lodge
with the Registrar for
regisiration a notice giving
details of the change.

(7) If the company does not
comply with subsection (2), the
company, and each officer of the
company who is in default, commits
an offence and on conviction are
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cach liable 1o a fine not exceeding
five hundred thousand shillings.

(%) If. after a company or any of
s ollicers is convicted of
offence under subsection (7). the
company continues to fuil w comply
with the relevant requirement, the
company. and each officer of the
company who is in default, commit
a further offence on each day on
which the failure continues and on
conviction are each liable 1o a fine
not  exceeding fifty thousand
shillings for each such offence.

(9 Notwithstanding the
provisions of subsection (7) and (8),
the Registrar may give a direction to
a company that is in breach of
subsection (2) and (6} specifying —

(a) the statutory requirement of

which the company is in
breach;

(b) the action that the company

is required to take;

(¢c) that the company has to
comply with the direction
within fourteen days; and

(d) the consequences of failing to
comply with the direction.
5. 706(1) Insert the following new paragraph
immediately after paragraph (d)—
{e) statement on whether there has been
change in the register of beneficial owner
and the date of the change.

5.850(1) Delete the words “three years™ and substitute
therefor the words “seven years”™.
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5.851

s.851(1)

5 B04

New

Delete the words “two years” appearing in the
marginal note and substitute therefor the words
“seven years™,

Delete the words “two years™ and substitute
therefor the words “seven years”.

Insert the following new subsections
immediately after subsection (1)—

{1A) For purposes of subsection (1),
grounds upon which the Registrar may form a
reasonable belief that a company is not
carrying on business may include —

(a) where a company has failed to file
annual returns or  financial
statements for a period of five years
Of more; or

(b) where a company has failed to
comply with the requirement to
lodge a copy of the register of
beneficial ownership after being
issued with a directive under section
93A.

(1B) The Cabinet Secretary may make
regulations specifying the grounds upon
which a company may be considered not to
be carrying on business for the purpose of
this section.

Insert the following new section immediately
after section 904 —

Recond 904A. Where a company is

mﬂm struck-off pursuant 1o sections 894

and 897 or under any other

provision in this Act, it shall be the

duty of the officers, administrator

or liguidator to maintain all the

company records required to be

maintained by the company under
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5975

5.975(3)

s 986(1)

New

Mew

this Act for at least seven years

from the date of the strike off.
Insert the following new subsection
immediately after subsection (1)—

(1A) The provisions of section 93A, with
the exception of subsections (5) and (6), shall
apply to foreign companies registered under
this Part.

Insert the following new paragraph
immediately after paragraph (g) —

(h) a statement of particulars of the

beneficial owners of the foreign

company in accordance with section

93A of the Act.
Insert  the following new paragraph
immediately after paragraph (h) —
{ba) its beneficial owners.

Insert the following new section immediately
after section 992 —

Roconlkecping  992A. Where g foreign

afier sirile-lf. <
company 15 struck-off pursuant to
sections 991 and 992, it shall be
the duty of the local representative
of the company or the liguidator, as
the case may be, to maintain all the
records required to be maintained
by the company under this Act for
at least six years from the date of
the strike off.

Insert the following new section immediately
after section |006—

Denyof 1006A., (1) A company shall
> P koep st its registered office. or at
any other location that may be
prescribed in regulations pursuant
o section 1006, all documents
required to be kept under this Act
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Prevention of 5.2
Terrorism

Act, 2012

{No. 30 of

2017)

not exceeding five hundred
thousand shillings.

(1) If, after a company or any
of its officers has been convicted of
an offence under subsection (2),
the company, and each officer of
the company who is in default,
commit a further offence and on
conviction are each liable to a fine
not exceeding fifty thousand
shillings for each such offence.

Delete the definition of “funds™ and substitute
therefor the following new definition—

“funds™ means assets of every kind, whether
corporeal or incorporeal, tangible or intangible,
movable or immovable, however acquired, and
legal documents or instruments in any form,
including electronic or digital, evidencing title
to, or interest in, such assets;

Insert the following new definitions in proper
alphabetical sequence —

“Committee” means the Counter Financing of
Terrorism Inter-Ministerial  Committee
established under section 40D{1) of this Act;

“proliferation acts” means manuofacturing,
acquiring, possessing, developing, exporting,
trans-shipping, brokering, transporting,
transferring, stockpiling, supplying, selling or
using nuclear, ballistic, chemical, radiological or
biological weapons or any other weapon capable
of causing mass destruction, and their means of
delivery and related materials including
technology, goods, software, services or
expertise in contravention of this Act or any
international obligations derived from relevant
United Nations Security Council Resolutions;

“reporting institution” has the meaning
assigned to it under section 2 of the Proceeds of
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Crime and Anti-Money Laundering Act, 2009:

New

Insert the following new sections immediately

after section 4 —

Crmimassion of
proliferation act.

Fimancing af
proliferation st

MNew

4A. A person who, within or
outside Kenya, directly or indirectly
engages in a proliferation act
commits an offence and is liable,
upon conviction, to imprisonment
for a term not exceeding twenty
years or to a fine not exceeding
twenty million shillings, or to both
such fine and such imprisonment.

4B. A person who by any means,
within or outside Kenya, directly or
indirectly,  provides  financial
support or solicits or collects funds
intending, knowing or having
reasonable grounds to believe that
such funds is 10 be used in whole or
part, to carry out a proliferation act
regardless of whether such funds or
part thereof were actually used to
commuit the act, commits an offence
and is liable, upon conviction, to
imprisonment for a term of
imprisonment not exceeding twenty
years or to a fine not exceeding
twenty million shillings or to both
such fine and such imprisonment.

Insert the following new section immediately

after section 5—

Finamcing af
travel for

lermorEm
[PuEEspas .

SA. A person who finances the
travel of an individual to a State
other than that individual’s State of
residence or nationality for the
purpose of the perpetration,
planning, or preparation of, or
participation in, a terrorist act or
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the providing or receiving of
terrorist  training commits an
offence.

5.9(2) Delete and substitute therefor the following
new subsection—

(2) For the purposes of subsection (1),
support includes the provision of forged
or falsified travel documents or other
documents, facilitation of travel, shelter,
clothing, communication devices and
systems.

5.24 Insert the words “or associates with or
professes to associate with” immediately after
the words “professes to be a member of”",

New Insert the following new sections immediately
after section 30F —

Tﬁmrm MG, A Kenyan nahngmal or any
il other person or entity within
Kenya shall not make available
any funds or other assets,
economic resources or financial or

other related services —

(a) directly or indirectly,
wholly or jointly, for the
benefit of  designated
persons and entities;

(b) for entities owned or
controlled, directly or
indirectly, by designated
persons or entities; and

(c) for persons and entities
acting on behalf of, or at the
direction of, designated
persons or entities, unless
licensed, authorised or
otherwise notified in
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542

New

publish or disclose to any person
other than in the course of his or
her duties, the contents of any
document, communication or
information which relates to, and
which has come to his or her
knowledge in the course of his or
her duties under this Act.

(2) A person who contravenes
subsection (1) commits an
offence,

Insert the following new subsection
immediately after subsection (3)—

(3A) A reporting institution shall monitor

any

transactions or activities in

relation to terrorist property and shall
immediately repont any suspicious or
unusual transaction or activity to the
Centre in the prescribed manner.
Insert the following new section immediately
after section 42—

Fiode of the Plnamcial
Reporting Centre and
sapervisary bodies,

42A (1). The Financial
Reporting Centre and
supervisory bodies shall have
the power to supervise and
enforce the application of
preventative  measures  to
combat the financing of
terrorism  and combat the
financing of proliferation acts
by reporting institutions.

(2) For the purposes of
this section —

“preventative

measures” include
measures under Part [V
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of the Proceeds of
Crime and Anti-Money
Laundering Act, 2009;
and

“Supervisory body” has
the meaning assigned
under section 2 of the
Proceeds of Crime and
Anti-Money
Laundering Act, 2009,

sA4(1) Insert the following new paragraphs
immediately after paragraph (b)—
{c) the proceeds of, or used in, or intended

or allocated for use in the financing of
lerrorism, lerrorisl  acts or  terrorist

organisations; or

(d) property of corresponding value.

New Insert the following new  Schedule
immediately after section 53—

SCHEDULE (s. 40H(2))

LAW ENFORCEMENT CO-ORDINATING

{a)
(b)

(c)
(d}
(e)
(f)
(g)
(h)
(1)

GROUPS
Ministry of Interior and  National
Administration;
Ministry of Foreign and Diaspora
Affairs;
Asset Recovery Agency;
Central Bank of Kenya;
The National Treasury;
Office of the Attorney- General;
Mational Intelligence Service;
Directorate of Criminal Investigations;
Financial Reporting Centre;
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MEMORANDUM OF OBJECTS AND REASONS

The Bill seeks to amend various Acts of Parliament relating to anti-
money laundering, countering the financing of terrorism and countering
the financing of proliferation of weapons of mass destruction in addressing
deficiencies identified during the Mutual Evaluation of Kenya and matters
incidental thereto.

The Bill seeks to amend the following laws —
The Extradition (Contiguous and Foreign Countries) Act (Cap 76)

The Bill seeks to amend the Extradition (Contiguous and Foreign
Countries) Act (Cap. 76) by providing for simplified extradition measures
and expressely providing for the offence of terrorism financing as an
extraditable offence.
The Extradition (Commonwealth Countries) Act (Cap. 77)

The Bill seeks to amend the Extradition (Commonwealth Countries)
Act (Cap. 77) by providing for simplified extradition measures and
expressely providing for the offence of temorism financing as an
extraditable offence.
The State Corporations Act (Cap. 446)

The Bill seeks to amend the State Corporations Act (Cap. 446) to
exclude the application of the Act to the Financial Reporting Cenire
thereby facilitating the operational independence of the Financial
Reporting Centre in conformity with the Financial Action Task Force
(FATF) Standards.

Capital Markets Act (Cap. 485A)

The Bill secks to amend the Capital Markets Act (Cap. 485A) o
empower the Capital Markets Authority to supervise its licensees under
the Act to whom the provisions of the Proceeds of Crime and Anti-Money
Laundering Act apply.

The Insurance Act (Cap 487)

The Bill seeks to amend the Insurance Act (Cap. 487) to empower the
Insurance Regulatory Authority (IRA) to supervise its licensees and their
agents under the Insurance Act to whom the provisions of the Proceeds of
Crime and Anti-Money Laundering Act, 2009, apply. The Bill also seeks
to harmonise the licensing regime under the Act with the Financial Action
Task Force (FATF) Standards.

The Banking Act (Cap. 488)

The Bill seeks to amend the Banking Act (Cap. 488) to empower the
Central Bank of Kenya to supervise instifutions and agents of reporting
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institutions under the Act to whom the provisions of the Proceeds of
Crime and Anti-Money Laundering Act, 2009, apply.

The Central Bank of Kenya Act (Cap. 491)

The Bill seeks to amend the Central Bank of Kenya Act (Cap. 491) to
empower the Central Bank of Kenya (o supervise its licensees under the
Act o whom the provisions of the Proceeds of Crime and Anti-Money
Laundering Act, 2009, apply.

Microfinance Act, 2006 (No. 19 of 2006)

The Bill secks to amend the Microfinance Act, 2006, to empower the
Central Bank of Kenya to supervise institutions licensed under the Act to
whom the provisions of the Proceeds of Crime and Anti-Money
Laundering Act, 2009, apply.

The Proceeds of Crime and Anti-Money Laundering Act, 2009 (No. 9
of 2009)

The Bill seeks to amend the Proceeds of Crime and Anti-Money
Laundering Act, 2009 to extend the application of preventative measures
and enforcement measures applicable to anti-money laundering under the
Act, combating terrorism financing and combating the financing of
proliferation of weapons of mass destruction. Further to this, the Bill seeks
to grant supervisory bodies powers to supervise, monitor and ensure
compliance with anti-money laundering, combating terrorism financing
and countering the financing of proliferation of weapons of mass
destruction measures, and to align various provisions under the Act to the
Financial Action Task Force (FATF) Standards.

The National Police Service Act, 2011 (No.11A of 2011)

The Bill seeks to amend the National Police Service Act, 2011, to
provide for the use of controlled delivery as an investigative technique
available for use by authourised officers.

The Ethics and Anti-Corruption Commission Act, 2011 (No. 22 of
2011)

The Bill seeks to amend the Ethics and Anti-Corruption Commission
Act, 2011 1o include the offence of Money Laundering under the Procecds
of Crime and Anti-Money Laundering Act, 2009 as an economic crime
under the Act.

The Mutual Legal Assistance Act, 2011 (No. 36 of 2011)

The Bill seeks to amend the Mutual Legal Assistance Act, 2011 to
expand the grounds for non-refusal of Mutual Legal Assistance.
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The National Payment System Act, 2011 (No. 39 of 20611)

The Bill seeks to amend the National Payment System Act, 2011, to
empower the Central Bank of Kenya to supervise institutions and agents
of institutions under the National Payment Systems Act to whom the
provisions of the Proceeds of Crime and Anti-Money Laundering Act,
20009, apply.

The Limited Liability Partnership Act (No42 of 2011)

The Bill seeks to amend the Limited Liability Partnership Act, 2011,
to provide the requirement to file a register of beneficial owners with the
Registrar under the Act.

The Prevention of Terrorism Act, 2012 (No. 12 of 2012)

The Bill seeks to amend the Prevention of Terrorism Act, 2012 to
align it with the Financial Action Task Force (FATF) standards,

The Companies Act, 2015 (No. 17 of 2015)

The Bill seeks to amend the Companies Act, 2015, to provide for the
requirement to deliver a statement of particulars of beneficial owners to
the Registrar under the Act; provide for the requirement for companies lo
keep a register of beneficial owners; and to align various provisions under
the Act to the Financial Action Task Force (FATF) Standards.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not limit any fundamental rights or freedoms.
Statement on how the Bill concerns county governments

The Bill does not concern county governments in terms of Article
110 (1) {a) of the Constitution.

Statement that the Bill is a money Bill within the meaning of Article
114 of the Constitution

The enactment of this Bill shall occasion additional expenditure of
public funds to be provided for through annual estimates.

Dated the 1 1th July, 2023.

KIMANI ICHUNG WAH,
Leader of the Majority Party.
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(a) the person is a body corporate registered under the
Companies Act, 2015; and

(b) at least one third of the controlling interest in the body (whether
in terms of shares, paid up share capital or voting rights) is
wholly under the control of —

(i} citizens of a Partner State of the East African Community;

(ii) a partnership whose partners are all citizens of a Partner
State of the East African Community; or

(m) a body corporate whose shares are wholly owned by citizens
of a Partner State of the East African Community or the
Government, or a combination of them.

Section 23 of Cap. 487 which it is proposed to amend —
23, Minimum capital requirements and holding by Kenya citizens

(1) No person shall be registered as an insurer unless he meets the
minimum capital requirements specified in the Schedule.

(5) A registered insurer who permits his paid up share capital to fall
below the minimum prescribed under subsection (1) commits an offence
and is liable on conviction to a penalty of one hundred thousand shillings
and if the offence is a continuing one, to a further fine of five thousand
shillings tor every day during which the offence continues.

(6) Notwithstanding any other penalty imposed under this section, the
convicted insurer shall be liable to having its registration cancelled.
Section 25 of Cap. 487 which it is proposed to amend —

25. Requirements as to capital structure and voting rights

(1) No insurer being a company limited by shares shall be registered
to carry on insurance business unless he satisfies all the following
conditions —

(3) No insurer shall after the commencement of this Act be newly

registered for carrying on any class of insurance business if he has issued
shares other than ordinary shares of the nature specified in subsection (1).

Section 26 of Cap. 487 which it is proposed to amend —
26. Provisions relating to carrying on of both long term and general
insurance business

(1) A person registered as an insurer under this Act shall be entitled
to carry on only the class or classes of insurance business for which he has
been registered.
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(2) In the case of an insurer registered to carry on both long term
insurance business and general insurance business, the assets of the
statutory funds established under section 45 in respect of long term
insurance business shall be as absolutely the security of the policy-holders
of the long term insurance business as though the statutory funds belonged
to an insurer carrying on no other business than long term insurance
business and shall not be liable for any contracts of the insurer for which
the statutory funds would not have been liable had the business of the
insurer been only long term insurance business and, notwithstanding the
Companies Act, shall not be applied directly or indirectly, either during
the winding up or otherwise, for any purpose other than those of the long
term insurance business of the insurer.

Section 27 of Cap. 487 which it is proposed 1o amend —
27. One-third of boards to be citizens of Kenya

A person being a body corporate incorporated in Kenya with or
without a share capital shall not be registered and if registered shall have
his registration cancelled, if at least one third of the members of his board
of directors or managing board are not citizens of Kenya.

Section 27A of Cap. 487 which it is proposed to amend —
27A. Qualifications of board members
A person shall not be registered under section 31 unless —
Section 30 of Cap. 487 which it is proposed to amend —
30. Application for registration

An application for registration as an insurer shall be in the prescribed
form and shall be accompanied by —

Section 30A of Cap. 487 which it is proposed to amend—
J0A. Opening of a branch

(1) An insurer registered under this Act wishing to open a branch or a
new place of business in Kenya, or to change the location of a branch, or
an existing place of business, shall apply to the Authority for approval to
do so.

Section 31 of Cap. 487 which it is proposed to amend —
31. Registration
(1) Where the Board is satisfied that—
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Section 32 of Cap. 487 which it is proposed 10 amend —

32. Deposits

{1) Subject to subsection (2), an insurer applying for registration
under this Act shall deposit and keep deposited with the Central Bank of
Kenya (in this Part called "the Bank") in Kenya Government securities
estimated at the market value of the securities on the day of deposit—

(a) where the application is in respect of long term insurance
business, a sum of five million shillings or five percentum of the
total assets, whichever 1s higher;

(b} where the application 1s in respect of general insurance business,
a sum of five million shillings or five percentum of the total
assets, whichever is higher;

(c) deleted by Act No. 7 of 2002, 5. 54.

(2) Where an applicant under subsection (1) was carrying on
insurance business immediately prior to the appointed date he may deposit
with the Bank in Kenya Government securities a sum of one hundred and
fifty thousand shillings in respect of long term business and a sum of fifty
thousand shillings in respect of general business; and if the applicant is
registered he shall deposit annually thereafter further Kenya Government
securities of the same amounts in respect of each of the two classes of
business aforesaid, until the deposit reaches the wvalue specified in
subsection (1) for the class or classes of business for which the applicant is
registered.

Section 33 of Cap. 487 which it is proposed o amend —

33. Return of deposits if unregistered

(1) A deposit made under section 32 shall be retumed by the Bank if
the application for registration as an insurer is not approved by the Board.

Section 34 of Cap. 487 which ii is proposed 1o amend —
34. Deposits to be kept by Bank on behalf of insurer

Where the Board approves an application for registration under
section 31, a deposit made under section 32 shall be held by the Bank on
behalf of the insurer and any interest due and collected by the Bank on a
deposit shall be paid to the insurer.

Section 67A of Cap. 487 which it is proposed to amend —
6TA. Inspection of Insurers
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(1) The Commissioner may, at any time and from time to time, and
shall, if so directed by the Minister, cause an inspection to be made by any
person authorized by him in writing, of any insurer and any other person
registered under this Act, and of his books, accounts and records.

(2) When an inspection is made under subsection (1), the insurer and
any other person registered under this Act, concerned and every officer
and employee thereof shall produce and make available to the person
making the inspection all the books, accounts, records and other
documents of the insurer and any other person registered under this Act,
and such correspondence, statements and information relating to the
insurer, and any other person registered under this Act, its business and the
conduct as thereof as the person as making the inspection may require and
within seven days or such longer times as he may direct in writing.

(4} The person making the inspection shall submit his report to the
Commissioner; and the report shall draw attention to any breach or non-
observance of the requirements of this Act and any regulations made
thereunder, any imegularity in the manner of conduct of the business of the
insurer and any other person registered under this Act or any apparent
mismanaging or lack of management skills in that insurer and any other
person registered under this Act, and any other matier revealed or
discovered in the course of the inspection warranting, in the opinion of the
person making the inspection, remedial action or further investigation.

Section 678 of Cap. 487 which it is proposed 1o amend —
67B. Directions to person inspected

The Commissioner may, by notice in writing, and after giving the
insurer and any other person registered under this Act, a reasonahle
opportunity of being heard, require the inspected person o comply by
such date or within such period as maybe specified therein, with such
directions as he considers pecessary in connection with any matter arising
out of a report made under section 67A,

Section 67C of Cap. 487 which it is proposed 1o amend —
67C. Power of the Commissioner to intervene in management

(1) This section applies and the powers conferred by subsection (2.
may be exercised in the following circumstances —

(d) where, having regard to the financial circumstances of the person
registered, the Commissioner is satisfied that the person cannot
carry on the business, or any part of the business, for which he is
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registered, as the case may be, in a satisfactory and efficient manner;
Section 67D of Cap, 487 which it is proposed to amend —
67D. Part to apply to unregistered and unauthorized persons

(1) Without prejudice to the provisions contained under section 19,
the provisions of this Part shall apply to any person who, in the opinion of
the Commissioner, is, or is deemed or suspected to be carrying on or
lransacting insurance or reinsurance business without registration, renewal
of registration or authorisation under this Act.

(2) Without prejudice to the provisions of this Part, a person who,
upon inspection, is found to be —

{a) transacting insurance business without registration, renewal of
registration or authorisation, under this Act or with persons not so
registered or authorized; or

Section 68 of Cap. 487 which it is proposed to amend—
68, Approved principal officer to be appointed

{1) For the purposes of this section "registered person" means a
person registered under this Act as an insurer, reinsurer, broker, agent,
medical insurance provider, insurance surveyor, risk manager, loss
assessor, loss adjuster or claims settling agent.

(2) Every registered person shall, at all times while he is so
registered, have a principal officer.

(3) The principal officer appointed under subsection (2) shall be
ordinarily resident in Kenya and shall be responsible for the general
control, direction and supervision of the Kenya insurance business of the
registered person and shall represent the registered person for the purposes
of this Act.

{4) Everything done by the principal officer or a person acting as the
principal officer of the registered person in his representative capacity
shall, for the purposes of this Act, be deemed to have been done by the
registered person, but this subsection shall not affect any liability of the
principal officer or person acting as the principal officer under this Act.

{3) Where the principal officer is, or is about to be, absent from
Kenya for a period exceeding three months or for any reason unable to
perform his duties as principal officer, the registered person shall, if he
does not revoke the appoiniment and appoini another person under
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subsection (2) appoint another person (not being a body corporate)
resident in Kenya to act as the principal officer of the person registered for
the purposes of this Act during the absence or inability.

(6) An appointment under this section shall be deemed not to have
been duly made or revoked until the registered person has given notice in
writing of the appointment or revocation 1o the Commissioner specifying
the name and, in the case of an appointment, the place of residence of the
person appointed.

Section 69 of Cap. 487 which it is proposed to amend—

69. Directors, managers, employees and their remuneration

(4) After the expiry of two years from the appointed date no agent,
and where the agent is a company or firm, no managing or other director
of an agent, and no broker, or managing or other director of a broker
shall —

(a) be appointed or continue as a director of an insurer registered
under this Act;

(b) directly or indirectly acquire or hold more than one per cent of the
shares or controlling interest in an insurer registered under this
Act.

Section 113 of Cap. 487 which it is proposed to amend —
113. Application to amalgamate or transfer
(1) Subject to this Act, where —

(a) two or more insurers, registered under this Act, intend to
amalgamalte; or

(b} an insurer intends to transfer insurance business of any class to
another insurer and is registered under this Act,

both the insurers jointly in the former case, and the transferor in the
latter case, shall apply to the Authority, for his approval of the
amalgamation or transfer, as the case may be.
Section 150 of Cap. 487 which it is proposed to amend —
150. Omly registered brokers, agents, risk managers, motor
assessors, insurance investigator, loss adjusters, surveyors, medical
insurance provider and claims setting agents to carry on business

(1) No person shall, after the expiry of three months from the

appointed date, commence, transact or carry on in Kenya the business of a
broker, agent, risk manager, motor assessor, insurance investigator, loss
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adjuster, insurance surveyor, medical insurance provider, or claims
settling agent unless he is registered under this Act.

(2} No person shall, after the expiry of three months from the
appointed date, use the name of broker, agent, risk manager, motor
Assessor, insurance investigator, loss adjuster, insurance surveyor, medical
insurance provider or claims settling agent in a manner to give the
impression that he is registered to commence, transact or Carry on any
such business, unless he is so registered.

Section {50A of Cap. 487 which it is proposed to amend—
150A Registration of medical insurance providers

(1) Every person engaged in the business of placing medical
insurance business with an insurer in expectation of payment by way of a
commission, fee, or other remuneration shall apply to the Authority for
registration as a medical insurance provider under this Act,

Section 151 of Cap. 487 which ir is proposed 10 amend —
151. Application for registration

{1) An application for registration under section 150 or renewal of
registration under section 188 shall be in the form required by the
Commissioner and shall be accompanied by —

{1 A) Notwithstanding the provisions of subsection (1), a registered
agent shall seek to be appointed by an insurer before transacting business
on their behalf.

Section 152 of Cap. 487 which it is proposed to amend —
152. Disqualifications

The Commussioner shall not register or renew the registration of or
keep registered any person as a broker, agent, risk manager, loss assessor,
loss adjuster, insurance surveyor, medical insurance provider, or claims
settling agent if —

(d) the applicant, being a broker, is a director, employee or holds

more than one per cent of the shares or controlling interest in a
registered insurer;

Section 153 of Cap. 487 which it is proposed to amend —
153. Registration and re-registration
(1) Where the Commissioner is satisfied that—
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(1} it 15 otherwise in the public interest that the applicant
should be registered,

he may, subject to such terms and conditions as he considers
necessary, including in the case of a broker the provision of such
bank guarantee as may be prescribed, register or renew the
registration of an applicant under this Par.

{2} A broker shall be registered under this Act only if registered as a
company under the Companies Act, 2015 and if the company has a paid
up capital of not less than one million shillings of which not less than sixty
percent is owned —

(a) by Kenya citizens:
{(b) by a partnership whose partners are all citizens of Kenya: or

(c} by a corporate body whose shares are wholly owned by citizens
of Kenya or which is wholly owned by the Government.

This subsection is subject to subsection (3) and has effect despite any
other provision of this Act to the contrary.

(3) A broker already carrying on business as an insurance broker on
the appointed date without complying with the provisions of subsection
{2) relating to paid up capital may be registered as a broker, but at the time
of each subsequent renewal of the registration until he complies fully with
the requirement his registration shall not be renewed unless he has
acquired after the immediately preceding registration or renewal of
registration, as the case may be, paid up capital or additional paid up
capital equal to not less than one-third of the deficiency which existed on
the appointed date.

Section 155 of Cap. 487 which it is proposed to amend—
155. Returns

(1) Every corporate person registered under this Part shall furmish
such audited accounts, statements and retums relating to its business at
such time and in such form as may be required by the Commissioner.

(2) If it appears to the Commissioner that any account, statement or
return furmished to him under provisions of this Act is inaccurate or
incomplete in any respect, he may—
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(a) require further information, which shall be certified. if he so
directs, by an auditor or other person, as he may consider
necessary; or

(b) require any document for his examination.
(3) Where—

(a) a person registered under this Part fails to comply with a
requirement made under subsection (2); or

(b) the Commissioner is not satisfied as to the truth or accuracy of
any account, statement or return supplied under subsection (1), or
of any further information or document supplied under subsection
(2), and has in writing so informed the person registered, giving
his reasons,

that person shall be deemed to have failed to comply with subsection
(1).

Section 182 of Cap. 487 which it is proposed to amend —
182. Interpretation of this Part

In this Part—

"applicant" means a person applying for registration, renewal of
registration or alteration of registration under this Act;

"register”" means a register required 1o be kept and maintained under
section 183;

"registered person” means a person registered under this Act as an
insurer, reinsurer, broker, agent, insurance surveyor, risk manager, loss
assessor, loss adjuster or claims settling agent,

Section 184 of Cap. 487 which ir is proposed to amend—

184, Notification of registered persons

The Commissioner shall notify in the Gazette, within one year of the
appointed date or soon as practicable thereafter, and at intervals of not
more than one year thereafier, the names of registered persons and the
type of business in respect of which they are registered.

Section 187 of Cap. 487 which it is proposed ro amend —

187. Alteration of registration Where a registered person—

(a) in accordance with this Act ceases to carry on business of the type
in respect of which he is registered; or
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(b) being an insurer, gives notice in writing to the Commissioner that
he wishes to carry on insurance business of a class not previously
undertaken, the Commissioner may, subject in the case of
additional registration to compliance with the provisions relating
thereto and to such terms and conditions as he considers
necessary —

(i) cancel the registration, except that, in the case of an insurer,
such cancellation shall be made only with the prior approval
in writing of the Cabinet Secretary;

{ii) alter the relevant register;
{iii) cancel the certificate of registration;
{iv) alter the certificate of registration;
{v) issue a new certificate of registration,
as the circumstances require.
Section 188 of Cap. 487 which it is proposed to amend —
188. Expiry and renewal of registration

(1) Subject to this Act, the registration of a registered person shall
expire on the 31st December of the year of registration:

Provided that where an application for its renewal is made under this
section, the registration shall be deemed to continue in force until the
application for the renewal is determined and the registration is renewed.

(2) Subject to subsection (3), an application for the renewal of
registration for a year shall be made on or before the 30th September of
the preceding year in the prescribed form and shall be accompanied by the
preseribed fee.

(3) The Commissioner may extend the time for making an application
for renewal of registration on payment of such penalty, not exceeding the
prescribed fee for registration, as he may require.

{4) This section shall not apply to a registered person who is an
Insurer.,

Section 189 of Cap. 487 which it is proposed 1o amend —
189, Issue, display and surrender of certificates

(1) Upon the registration or remewal of any registration, the
Commissioner shall issue a certificate of registration which shall be
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prominently displayed by the registered person at his principal place
of business in Kenya in a part thereof to which the public have access, and
a copy thereof shall be similarly displayed at each of the branches of the
registered person in Kenvya,

{2) The Commissioner may, on payment of the prescribed fee. issue a
duplicate certificate to replace a certificate which has been lost, destroyed
or damaged or in any case where he considers it NECEssary,

(3) Upon the cancellation of a registration the person who was
registered shall forthwith return his certificate of registration to the
Commissioner.

(4) A registered person shall not display a certificate of registration
after the cancellation or expiry of the registration in respect of which it is
issued.

Section 190 of Cap, 487 which it is proposed 1o amend —
190, Name of registered person

(1) 1f the name of a registered person who has been registered is
identical to a name by which another registered person has already been
registered, or so nearly resembles it as to be likely to deceive, the second
registered person shall, if directed in writing to do so by the Commissioner
and subject to the Companies Act, 2015, change his name within a time to
be specified in the direction.

Section 191 af Cap. 487 which it is proposed to amend—
191.Prohibition of other business

{1} No person shall be registered under this Act as an insurer,
reinsurer or broker if he carries on or intends to carries on or intends o
carry on in Kenya any business other than the business in respect of which
he applies for registration.

(2) No person registered under this Act as an insurer. reinsurer or
broker shall carry on in Kenya any business other than the business in
respect of which he is registered.

(3) For the purposes of this section, an insurer shall not be deemed 1o
be carrying on a business other than that in respect of which he is
registered merely by reason of his having a subsidiary which is registered
for a class of insurance business for which the insurer is not registered:
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Provided that nothing in this subsection shall allow an insurer not
registered for long term insurance business to own a subsidiary registered
for any class of long term insurance business.

Secrion 192 of Cap. 487 which it is proposed ro amend —
192, Further information

The Commissioner may in wrting require an applicant for
registration or renewal of registration under this Act to furnish him with
such written information as he may require relating to the applicant or his
business in respect of which registration or renewal thereof is sought, and
the Commissioner shall not proceed with an application until that
information has been furnished.

Sectiom 193 of Cap. 487 which it is proposed 1o amend —
193. Alteration in particulars furnished

(1) Whenever any circumstances arise which affect the application or
the contents of a document fumished under this Act to the Commissioner
with or in support of or in connection with an application for registration,
the applicant or registered person. as the case may be, shall in writing,
within seven days of those circumstances arising, furnish full details of the
circumstances to the Commissioner,

Section 194 of Cap. 487 which it is proposed to amend —
194. False or misleading statements

A person who makes a false or misleading statement in an application
for registration or renewal of registration or alteration of registration, or in
any document furnished under this Act to the Commissioner with or in
support of or in connection with an application for registration or renewal
of registration, shall be guilty of an offence and liable to a fine not
exceeding five thousand shillings.

Section 195 af Cap. 487 which it is proposed o amend —
195. Refusal to register

Where the Board refuses 1o register an application for regisiration,
renewal or alteration of registration, the Board shall record the reasons for
its decision and shall fumish copies thereol to the applicant and the
Minister.

Section 196 of Cap, 487 which it iy proposed fo amend —
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196. Cancellation of registration

(1) Where a registered person requests, by notice in writing given to
the Commissioner, that his registration be cancelled either lotally or in
respect of any particular part of his business, the Commissioner may,
subject to such terms and conditions as he considers necessary, by notice
in writing, cancel the registration of the person, either totally or in respect
of any particular part of his business.

(2) The Commissioner, after giving a registered person a reasonable
opportunity of making representations, may by notice in writing cancel the
registration of that person, either totally or in respect of any particular part
of his business —

(a) if the person fails to comply with or acts in contravention of this
Act, or any regulation or direction made or issued under this Act;

(b) in the case of an insurer, if the Commissioner has reason to
believe that an amount due by the insurer under a Judgment
entered in an action in Kenya arising out of a policy of insurance
issued by the insurer has remained unpaid for three months after
the date of the final adjudication in that action:

(c} if the Commissioner is satisfied that the business of the person
registered is not being conducted in accordance with sound
insurance or business principles:

(d) where, having regard to the financial circumstances of the person
registered, the Commissioner is satisfied that the person cannot
carry on the business, or a part of the business, for which he is
registered, as the case may be, in a satisfactory and efficient
manner;

{e) where, having regard to the nature and quality of the staff of the
registered person, including the professional qualifications,
knowledge and experience of the staff, the Commissioner is
satisfied that the person cannot carry on the business, or a part of
the business, for which he is registered, as the case may be, in a
satisfactory and efficient manner:

(f) if the person is in liquidation:
(g) if the business of the registered person has been transferred to or

amalgamated with the business of another person without the
approval of the Cabinet Secrefary;
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(h) in the case of an insurer, if the business of the insurer is wholly or
to an unreasonable extent re-insured with another person;

(1) where the Commissioner has reason to believe that the person
registered has not commenced o carry on insurance business or
any class of business in Kenya within the period of twelve
months after he was registered;

(j) where the Cabinet Secretary considers it is otherwise in the public
interest and so directs the Commissioner in writing.

{3) A cancellation of registration made by the Commissioner under
subsection (2), other than paragraph (f), (g) or (i) thereof, shall take effect
thirty days after the date of the notice, and after that time no insurer whose
registration has been cancelled shall enter into a new contract of
insurance; but all rights and liabilities in respect of contracts of insurance
entered into by him before the cancellation takes effect shall, subject to
subsection (3}, continue as if the cancellation had not taken place.

{4) The Commissioner may, with the prior approval of the Cabinet
Secretary, revive a registration which has been cancelled under the
provisions of subsection (2), other than paragraph (), (g) or (i) thereof, if
within six months from the date on which cancellation took place the
registered person concemned satisfies the Commissioner that he has
complied with any requirement of this Act or any subsidiary legislation
made thereunder and complies with any further directions given to him by
the Commissioner.

(3) After the expiry of six months from the date on which the
cancellation of registration of an insurer has taken effect under this
section, the Commissioner may, with the prier approval of the Cabinet
Secretary, apply to the court for a liguidation order in respect of the
Insurer.

(3A) Subsection {(5) does not apply if —

{a) the registration of the insurer has been revived under subsection
(4); or

(b) an application for a liquidation order has already been made to
the court in respect of the insurer.

(6) Where in any case referred to in subsection (1) the default or
circumstances relates to one or more, but not all, of the parts of business
carried on by the registered person, the Commissioner may, with the prior
approval of the Cabinet Secretary, upon the cancellation of the registration
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of the person, subject to such terms and conditions as he considers
necessary, register the person in respect of any part of the business and
issue a new certificate in respect of that class of business.

Section 196A of Cap. 487 which it is proposed to amend—
196A. Notification of cancellation of registration

The Commissioner shall, at the beginning of each calendar year,
notify in the Gazeite and in at least two daily newspapers of national
circulation, names of persons whose regisiration is cancelled under this
Act and the type of business in respect of which the cancellation of
registration is done.

Section 197 of Cap. 487 which it is proposed to amend —
197.  Records to be maintained by registered persons

(1) A broker or agent registered under this Act shall keep and
maintain at his principal place of business in Kenya a record of the name
of every client, policy number, premium paid, subject-matter of insurance,
the date of the inception of the policy, date of renewal, sum insured and, in
respect of claims settled by the broker on behalf of an insurer, the amount
and date of claim made, the date on which the claim was paid, the amount
paid, and, in the event of a claim being repudiated, the date and reasons
for repudiation, and, in the event of partial settlement, the reasons therefor.

(2) An insurer registered under this Act for carrying on general
insurance business shall keep record of the name of every policy-holder.
policy number, premium paid, subject-matter of insurance, the date of the
inception of the policy, date of renewal, sum insured, the amount and date
of claim made, the date on which the claim was paid, the amount paid,
and, in the event of a claim being repudiated, the date and reasons for
repudiation, and, in the event of partial settlement, the reasons therefor.

(3) An insurer registered under this Act for carrying on long term
insurance business shall keep and maintain the particulars referred to in
subsection (2) and in addition a record of the name of any assignee or
other person having an interest in a policy, and the name of every nomince
and the dates of assignment or nomination, as the case may be.

(4) A person registered under this Act other than an insurer, broker or
agent shall keep and maintain a full record of all services undertaken by
him in pursuance of his registration.
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(3) Every person regisiered under the Act shall also keep and
maintain such further records of information as may be prescribed

Section 197A of Cap. 487 which it is proposed to amend —
197A. Imposition of Insurance Premium Levy

(1) Subject to this Act, there shall be charged and collected a levy to
be known as the insurance premium levy, which shall be paid by every
insurer registered and authorized under this Act to carry on insurance
business in Kenya, at such rate and in such manner as the Minister may
prescribe.

{2) The Minister may, in consuliation with the Board, by Order
published in the Gazetie, prescribe the raies of the levy imposed under
subsection (1) in respect of —

{a) gross direct premiums written by all insurers registered or
guthorized under this Acl o carry on insurance business in
Kenya; and

Section 198 of Cap. 487 which it is proposed 1o amend —
198. Service of notice on regisiered person

(1) A notice, direction or document 1ssued under this Act may be
served by delivering it or by sending it by registered post to the address
mentioned in an application for registration under this Act as the principal
place of business of that person or, if the Commissioner has been notified
of a change of address, 10 the new address.

Section 2048 of Cap. 487 which it is proposed to amend —
204B. (OMfences on Insurance Frand

(3) An insurer, any person acting on behalf of such insurer, a person
registered under the Act, garages, or any person involved in the insurance
claims process, i1s guilty of an offence of insurance fraud where
knowingly, by act or omission, with intent to injure, defraud or deceive—

Second Schedule of Cap. 487 which it iy proposed to amend —
SECOND SCHEDULE
[Sections 23 and 28]
MINIMUM CAPITAL REQUIREMENTS

1. Subject to paragraph (3), no person shall be registered as an insurer
unless the persons paid-up capital is—
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Section 2 of Cap. 488 which it is proposed to amend —
4. Interpretation
(1) In this Act, unless the context otherwise requires —

"significant shareholder” means a person, other than the Government
or public entity, who helds, directly or indirectly, or otherwise has a
beneficial interest amounting to, five per cent or more of the share capital
of an institution or a corporate entity seeking to become an institution;

Secrion 31 of Cap. 488 which it is proposed to amend —
31. Publication of information
(3) Notwithstanding the provisions of this section —

{a) the Central Bank may disclose any information referred to in
subsection (2) to any monetary authority or financial regulatory
authority, within or outside Kenya, where such information is
reasonably required for the proper discharge of the functions of
the Central Bank or the requesting monetary authority or financial
regulatory authority fiscal or tax agency, fraud investigations
agency;

(b} the Deposit Protection Fund Board institutions licensed under this
Act and institutions licensed under the Microfinance Act, 2006
(No. 19 of 2006), institutions licensed under the Sacco Societies
Act, 2008 (No. 14 of 2008), institutions registered under the Co-
operative Societies Act (Cap. 490), public utility companies and
any other institution mandated to share credit information under
any written law shall, in the ordinary course of business and in
such manner and to such extent as the Cabinet Secretary may, in
regulations, prescribe, exchange such information on non-
performing loans as may, from time to time, be specified by the
Central Bank in guidelines under section 33 (4):

Provided that the sharing of information with institutions
outside Kenya shall only apply where there is a reciprocal
arrangement,

(¢} The Central Bank and institutions licensed under this Act and
mstitutions licensed under the Microfinance Act, 2006 (No. 19 of
2006) may, in the ordinary course of business, in such manner
and to such extent as the Cabinet Secretary may, in regulations
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(¢) dealing in precious metals:

(d) dealing in precious stones;

(e) accountants who are sole practitioners, partners or employees
within professional firms;

(f) non-governmental organisations;
(fa} trust and company service providers;

(fb) advocates, notaries and other independent legal professionals
who are sole practitioners, pariners or employees within
professional firms:

(g} such other business or profession in which the risk of money
laundering exists as the Cabinet Secretary may, on the advice of
the Centre, declare;

Section 12 af No. 9 of 2000 which it is proposed 1o amend —
12. Conveyance of monetary instruments to or from Kenya

(1) A person intending to convey monetary instruments in excess of
the amount prescribed in the Second Schedule to or from Kenya shall,
before so doing, report the particulars concerning that conveyance o a
person authorised by the regulations for that purpose.

Section 16 of No. 9 of 2009 which it is proposed to amend —
16. Penalties

{3) A person who contravenes the provisions of section 12(3) is on
conviction, liable to a fine not exceeding ten percent of the amount of the
monetary instruments involved in the offence.

Section 23 of No. 9 of 2009 which it is proposed to amend —
23. Objectives of the Centre

(1) The principal objective of the Centre is to assist in the
identification of the proceeds of crime and the combating of money
laundering and the financing of terrorism.

(2) Without prejudice to subsection (1), the Centre shall —

(a) make information collected by it available to investigating
authorities, supervisory bodies and any other bodies relevant to
facilitate the administration and enforcement of the laws of
Kenya,
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{I:r] exchange mmformation with similar bodies in other countries
regarding money laundering activities and related offences; and

{c) ensure compliance with international standards and best practice
in anti-money laundering measures,

Section 24 of No. 9 of 2009 which ir is proposed to amend—
24. Functions and powers of the Centre

The Centre —

(a) shall receive, analyse and interpret-

(i) reports of usual or suspicious transactions made by reporting
institutions pursuant to section 12;

{(11) all reports made pursuant to section 44;

(i} information disclosed to it pursuant to section 42 of the
Prevention of Terrorism Act, 2012; and

(iv) any additional or other information disclosed to it and
obtained by it in terms of this Act.

{b) shall send reports received under this Act to the appropriate law
enforcement authorities, any intelligence agency, or any other
appropriate supervisory body for further handling if, having
considered the reports, the Director-General has reasonable
grounds (o suspect that a transaction or activity involves proceeds
of crime, money laundering or financing of terrorism.

(d) shall send to the appropriate law enforcement authorities,
intelligence agency, or supervisory body any other information
derived from an inspection carried out pursuant to paragraph (c) if
such inspection gives the Director-General reasonable grounds to
suspect that a transaction or activily involves proceeds of crime,
money laundering or financing of terrorism.

(k) may provide information relating to the commission of an offence
to any foreign financial intelligence unit or appropriate foreign
law enforcement authority, subject to provisions of this Act and
any conditions as may be considered appropriate by the Director-
General;

(g) shall perform such other functions in relation to money
laundering as the Cabinet Secretary may direct;
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(r) The Centre may request any supervisory body, m-::mlary
authority, financial regulatory authority, fiscal or tax agency, or
fraud investigations agency (o provide it with information where
such information is reasonably required for the proper discharge
of the functions of the Centre under this Act or for purposes of
achieving the objectives of the Act; and

Section 248 of No. 9 of 2009 which it is proposed to amend —

24B. Powers of the Centre to impose civil penalties for non-
compliance

(1) Without derogating from any criminal penalty or other sanction
that may be imposed by this Act, where a person or a reporting institution
is in breach of, or fails to comply with any instruction. direction or rules
issued by the Centre under section 244 —

Section 24C af No. 9 of 2009 which it is propoesed to amend —
24C. Disclosure in writing

(1) The Centre may for reasons disclosed in writing —
Section 36A of No. 9 of 2000 which it is praposed to amend —
36A. Responsibility for supervision of Reporting Institutions

(5) A supervisory body. in meeting its obligation referred to in
subsection (2}, may —

(e) in making a determination in accordance with any Act applicable
to it as to whether a person is fit and proper to hold office in a
reporting institution, take into account any involvement, whether
directly or indirectly, by that person in any non-compliance with
this Act or any order, determination, instruction, directive or rule
made in terms of this Act. or any involvement in any money
laundering activity.

Section 39 aof No. 9 of 2000 which it ix proposed o amend —
39. Orders to enforce compliance with obligations under this Act

(3) In granting the order pursuant to subsection (2), the High Count
may order that should the reporting institution fail, without reasonable
excuse. to comply with all or any provisions of the order. may order that
institution. its officers, employecs or pariners to pay a fine not exceeding
one million shillings for an individual and o line nol cxeceding five
million shillings for a body 'corporme
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Section 44 of No. 9 of 2008 which it is proposed to amend —
44, Monitoring and Report by institutions

(2) Upon suspicion that any of the transactions or activities described
in subsection (1) or any other transaction or activity could constitute or be
related to money laundering or to the proceeds of crime, a reporting
institution shall report the suspicious or unusual transaction or activity to
the Centre in the prescribed form immediately and, in any event, within
seven days of the date the transaction or activity that is considered to be
suspicious occurred,

Section 444 of No. 9 of 2009 which it is proposed to amend —
44A. Intervention by Centre

(1) Where the Centre, after consulting a reporting institution or a
person required to make a report in terms of section 44, has reasonable
grounds to suspect that a transaction or a proposed transaction may —

(a) constitute money laundering and related activities; or
(b} involve—

(i) the proceeds of crime or proceeds of unlawful activities or
property which is connected to the proceeds of crime or
unlawful activities and related activities; or

{ii) the proceeds of, or property which is connected to an offence
relating to the financing of terrorism and related activities; or

{iii) property owned or controlled by or on behalf of, or at the
direction of a person or entity identified or designated
pursuant to the Prevention of Terrorism (Implementation of
the United Nations Security Council Resolutions on
Suppression of Terrorism) Regulations, 2013 and related
activities,

the Centre may, for purposes of achieving the objectives of the Act,
direct the reporting institution or person, in writing, not 1o proceed with
the transaction or proposed transaction or any other transaction in respect
of the funds or property affected by that transaction or proposed
transaction for a period not exceeding five working days as may be
determined by the Centre, in order to allow the Centre to make the
necessary inguiries concerming the transaction and, where the Centre
considers it appropriate, to inform and advise an investigating authority,
regulatory authority or tax agency.
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Section 43 of No. 9 of 2009 which it is proposed fo amend—
45, Obligation to verify customer identity

(1) A reporting institution shall take reasonable measures to satisky
itself as to the true identity of any applicant seeking to enler into a
business relationship with it or to carry out a transaction or series of
transactions with it, by requiring the applicant to produce an official
record reasonably capable of establishing the true identity of the applicant,
such as—

{a) in the case of an individual —
{i) a birth certificate:
(ii) a national identity card;
{iii) a driver’s licence;
(iv) a passport; or

(v) any other official means of identification as may be
prescribed; and

(b} in the case of a body corporate—
(1) evidence of registration or incorporation:
(ii) the Act establishing the body corporate;

(iii) a corporate resolution authorising a person to act on behalf
of the body corporate together with a copy of the latest
annual return submitted in respect of the body corporate in
accordance with the law under which it is established: and

(iv) or any other item as may be prescribed:

(c) in the case of a government department, a letter from the
accounting officer.

(2) Upon the coming into force of this Act, a reporting institution
shall undertake customer due diligence on the existing customers or
clients.

(3) Where an applicant requests a reporting institution to enter into—
{a) a continuing business relationship; or
(b} in the absence of that relationship, any transaction.
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the reporting institution shall take reasonable measures to establish
whether the person is acting on behalf of another person.

(4) If it appears fo a reporting institution that an applicant requesting
t0 enter into any transaction, whether or not in the course of a continuing
business relationship, is acting on behalf of another person, the reporting
institution shall take reasonable measures 1o establish the true identity of a
person on whose behalf or for whose ultimate benefit the applicant may be
acting in the proposed transaction, whether as trustee, nominee, agent or
otherwise.

(5) In determining what constitules reasonable measures for the
purposes of subsection (1) or (3), regard shall be given to all the
circumstances of the case, and in particular to—

(i) whether the applicant is a person based or incorporated in a
country in which there are in force applicable provisions to
prevent the use of the financial system for the purpose of money
laundering; and

(ii) any custom or practice as may, from time to time, be current in
the relevant field of business.

Section 45A of No. 9 of 2009 which it is proposed to amend —
45A. Higher risk countries

(1) A reporting institution shall apply enhanced customer due
diligence on business relationships and transactions with any natural and
legal persons, legal arrangements or financial institutions originating from
countries identified as posing a higher risk of money laundering, terrorism
financing or proliferation by —

{a) the Financial Action Task Force (FATF) as having strategic
money laundering and combating financing of terrorism
deficiencies, that have not made sufficient progress in addressing
the said deficiencies or have not committed to an action plan to
address the deficiencies; or

(b) the Cabinet Secretary as having ongoing substantial money
laundering and terrorism financing risks.

(2) In addition to enhanced customer due diligence measures, a
reporting  institution  shall  apply appropriate  countermeasures,
proportionate to the risk presented by countries subject to a Financial
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Action Taskforce (FATF) public statement or as advised by the
Cabinet Secretary.

(3) In order to protect the financial system from the ongoing and
substantial money laundering or terrorism financing risks emanating from
the jurisdictions referred to under subsection (2), a reporting institution
shall apply countermeasures including —

Section 46 of No. 9 of 2009 which it is proposed to amend—
46. Obligation to establish and maintain customer records
(1) Subject to subsection (4), a reporting institution shall establish
and maintain —
(a) records of all transactions, in accordance with the requirements of
subsection (3); and
Section 47 of No. 9 of 2009 which it is proposed to amend —

47. Obligation to establish and maintain internal reporting
procedures

A reporting institution shall establish and maintain internal controls
and internal reporting procedures o—

(a) identify persons to whom an employee is to report any
information which comes to the employee's attention in the
course of employment and which gives rise o knowledge or
suspicion by the employee that another person is engaged in
money laundering;

Section 55A of No. 9 of 2009 which it is proposed to amend —
55A. Asset Recovery Advisory Board

(1) There is established an advisory board 1o be known as the Asset
Recovery Advisory Board which shall consist of —

(a) the chairperson, who shall be appointed by the Cabinet Secretary
from among members of the Advisory Board appointed under

paragraphs (h) to (j);
(b) the Attormey-General;

Section 558 of No. 9 of 2009 which it is proposed 1o amend —
55B. Functions of the Advisory Board
(1) The Advisory Board shall be responsible for—
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(a) advising and overseeing the Agency on the exercise of its powers
and performance of its functions;

(b) advising and overseeing the Agency on asset recovery policies
and strategic priorities of the Agency:

{c) advising and overseeing the Agency with respect to the
administration of the Agency;

Section 1308 af No. 9 af 2009 which it is proposed to amend —
I30B. Limitation of right to privacy

{3) A limitation of a right under subsection (1) shall apply only for
the purpose of the prevention, detection, investigation and prosecution of
proceeds of crime, money laundering and financing of terrorism.

Fourth Schedule fo No. 9 of 2009 which it is proposed to amend —
FOURTH SCHEDULE
[Section 44(3} ]
REPORTING THRESHOLD

A reporting institution shall file reports all cash transactions
exceeding US$ 10,000 or its equivalent in any other currency carried out
by it.

Section Il of No. 22 of 2011 which it is proposed 1o amend —
11. Additional functions of the Commission

(1) In addition to the functions of the Commission under Article 252
and Chapter Six of the Constitution, the Commission shall —

{a) in relation to State officers —
(i) develop and promote standards and best practices in integrity
and anti-corruption;
(ii) develop a code of ethics;

(b) work with other State and public offices in the development and
promotion of standards and best practices in integrity and anti-
corruption;

{c) receive complaints on the breach of the code of ethics by public
officers;
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(d) investigate and recommend to the Director of Public
Prosecutions the prosecution of any acts of corruption, bribery or
economic crimes or violation of codes of ethics or other matter
prescribed under this Act, the Anti-Corruption and Economic
Crimes Act or any other law enacted pursuant to Chapter Six of
the Constitution;

(e) recommend appropriate action to be taken against State officers
or public officers alleged to have engaged in unethical conduct;

(f) oversee the enforcement of codes of ethics prescribed for public
officers;

(g) advise, on its own initiative, any person on any matter within its
functions;

(h) raise public awareness on ethical issues and educale the public on
the dangers of corruption and enlist and foster public support in
combating corruption but with due regard to the requirements of
the Anti-Corruption and Economic Crimes Act, 2003 (No. 3 of
2003}, as to confidentiality;

(1) subject to Article 31 of the Constitution, monitor the practices
and procedures of public bodies o detect corrupt practices and to
secure the revision of methods of work or procedures that may be
conducive to corrupt practices; and

{j) institute and conduct proceedings in court for purposes of the
recovery or protection of public property, or for the freeze or
confiscation of proceeds of corruption or related to corruption, or
the payment of compensation, or other punitive and disciplinary
measures including proceedings for the recovery of property or
proceeds of corruption located outside Kenya.

Section 43 of No. 36 of 201 1 which it is proposed 1o amend —
43.Fiscal offences

Legal assistance shall not be refused solely on the grounds that the
offence amounts to an offence of a fiscal nature or on the grounds of bank
or other financial institution secrecy rules

Section 17 of No. 42 of 201 1 which it is proposed to amend —
17. Requirements for registering limited liability partnerships
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(1) For an entity to be registered as a limited liability partnership
under this Act, a statement that complies with subsection (2) shall be
lodged with the Registrar,

(2} A statement complies with this subsection if it is signed by each
person who proposes to be a partner of the proposed limited liability
partnership and contains the following information —

{a) the name of that partnership;

(b} the general nature of the proposed business of that partnership; (c)
the proposed registered office of that partnership;

(d) the name, identity document (if any), nationality, and usual place
of residence of each person who will be a partner of the
partnership; (e) if any of the persons referred to in paragraph (d)
is a body corporate —

(1) the body’s corporate name;

(i1} the body's place of incorporation or registration;

(iii) the body s registration number (if any); and

(iv) the registered office of the body to which all communications
may be addressed,

(1) the name, identity document (if any), nationality and the usual
place of residence of each person who will be a manager of the
partnership and, if any such person is a body corporate —

(i) the corporate name, place of incorporation or registration
number (if any) of the body; and

(1) the registered office of the body to which all communications
may be addressed; and

(g) such other information concerning the proposed limited liability
partnership as may be prescribed by the regulations.

Section 29 of No, 42 of 2001 which it is proposed fo amend —

29, Limited liability partmership to lodge annual declaration of
solvency or insolvency with Registrar

(1) A limited liability partnership shall lodge with the Registrar a
declaration by ene of its managers that in the opinion of the manager, the
partnership either—

{(a) appears.as at that date, to be solvent: or
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{b} does not appear, as at that date, to be solvent.

(2) The declaration shall be lodged not later than fifteen months after
the registration of the limited liability partnership and subsequently once
in every calendar year at intervals of not more than fifteen months.

(3) However, the Registrar may, on an application by a limited
liability partnership, extend the period within which the declaration may
be lodged,

(4) If a limited liability partnership fails to lodge the declaration
within the period referred to in subsection (2), or within the extended
period referred to in subsection (3), the partnership—

(a) commits an offence and is liable to a fine not exceeding one
hundred thousand shillings; and

(b) paragraph 3(2)(d) of the Fifth Schedule applies.

(3) A manager of a limited liability partnership who makes a
declaration without having reasonable grounds for believing that the
partnership is solvent, commits an offence and is liable on conviction—

(a) if’ the manager is a natural person, to a fine not exceeding one
hundred thousand shillings or to imprisonment for a term not
exceeding twelve months, or to both; or

(b) if the manager is a body corporate, to a fine not exceeding fifty
thousand shillings.

(6) A person who, in a declaration made under this section, makes a
statement or gives information (whether directly or indirectly) o a
manager that is false or misleading. when the person knows or ought
reasonably to have known that the statement or information is false or
misleading, commils an offence and is liable on conviction—

{a}) in the case of a natural person, to a fine not exceeding two
hundred thousand shillings or to imprisonment for a term not
exceeding two years or to bath; and

(b) in the case of a body corporate, to a fine not exceeding two
hundred and fifty thousand shillings.

{(7) If an offence under this section is committed with intent to
defraud a creditor of the limited liability partnership or for a fraudulent
purpose, the offender is liable on conviction —
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(a) if the offender is a natural person, to a fine not exceeding two
hundred and fifty thousand shillings or to imprisonment for a
term not exceeding three years, or to both; and

{b) if the offender is a body corporate, to a fine not exceeding two
hundred and Gfty shillings,

(8) For the purposes of this section, “solvent”, in relation to a limited
liability partnership, means the ability of the partnership to pay its debis as
they become due in the ordinary course of business.

Section 34 of No. 42 of 2011 which it is proposed to amend —
34. Insolvency and winding up of limited partnership

(1) If a limited liability partnership becomes insolvent, the Fourth
Schedule shall have effect with respect to the appointment of a receiver or
manager in respect of the partnership and the conduet of the receivership
or management of the affairs of the parinership.

(2) The Minister may make regulations, not inconsistent with the
Fourth Schedule, providing for the insolvency and winding up of a limited
liability partnership, or a foreign limited liability partnership.

Section 93 of No. 17 of 2015 which it is proposed to amend —
93, Company to keep register of members

(1) Every company shall keep a register of its members which shall
mclude information relating to beneficial owners of the company, if any.

(2) A company shall enter in its register of members —
(a) the names and addresses of the members;
(b) the date on which each person was registered as a member; and
() deleted by Act No. 12 of 2019, Sch.;
(d) the name and address of the beneficial owners, if any.
Section Y3A of No. 17 of 2015 which it is proposed to amend —
93A. Company to keep register of beneficial owners
(1) Every company shall keep a register of its beneficial owners,

(2} A company shall enter in its register of beneficial owners,
information relating to its beneficial owners as preseribed in the
regulations,
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(3) A company shall lodge with the Registrar a copy of its
register of beneficial owners, within thirty days after completing its
preparation.

{4) A company other than a public listed company shall lodge with
the Registrar a copy of any amendment to its register of beneficial owners
within fourteen days after making the amendment,

{5) If a company fails to comply with a requirement of this section,
the company, and each officer of the company who is in default, commit
an offence and on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

{6) If, after a company or any of its officers is convicted of an offence
under subsection (3), the company continues to fail to comply with the
relevant requirement, the company, and each officer of the company who
is in default, commit a further offence on each day on which the failure
continues and on conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.

Secrion 104 of No. 17 of 2015 which it is proposed 1o amend —
104.Trusts not to be entered on register

(1) A company shall not accept, and shall not enter in its register of
members, notice of any trust, expressed, implied or constructive.

(2} If a company contravenes subsection (1), the company, and each
officer of the company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five hundred thousand
shillings.

Section 850 of No. 17 of 2015 which it is proposed to amend —
850, Preservation of original documents

(1) Subject to section 854(3), the Registrar shall keep the originals of
documents lodged with the Registrar in hard copy form for not less than
three years after they are lodged.

Section 851 of No_ 17 of 2015 which it is proposed fo amend —

51. Power of Registrar to destroy records of dissolved company after
lapse of two years

(1) At any time after the expiry of two years from the date on
which—
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{a]l a company has been dissolved; or

(b) a foreign company has ceased to be registered as such in Kenya,
the Registrar may arrange for the transfer to the Kenya National
Archives and Documentation Service of the records recorded in
the Register, or the Foreign Companies Register, in relation to the
company.

Section 2 of No. 30 of 2017 which it is proposed to amend —
1. Interpretation
(1) In this Act, unless the context otherwise requires —

"funds” mean assets of every kind, whether corporeal or incorporeal,
tangible or intangible, movable or immovable and legal documents or
instruments evidencing fitle to, or interest in such assets;

Section 9 of No. 12 of 2017 which it is proposed to amend —

9 Soliciting and giving of support to terrorist groups or for the
commission of terrorist acis

(2) For the purposes of subsection (1), support includes the provision
of forged or falsified travel or other documents.
Section 24 af Ne. 12 of 2017 which it is proposed o amend —
24. Membership of terrorist groups

A person who is a member of, or professes to be a member of a
terrorist group commits an offence and is liable, on conviction, 1
imprisonment for a lerm not exceeding thirty years.

Section 40C of No, 12 of 20017 which it is proposed to amend—
40C. Responsibility of the public and government bodies

(1) The Centre shall be an approving and reporting institution for all
civil society organisations and international non-governmental
organisations engaged in preventing and countering violent extremism and

radicalisation through counter-messaging or public outreach, and
disengagement and reintegration of radicalised individuals.






