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CHAIRPERSON’S FOREWORD

The Cabinet Secretary, Ministry of Foreign Affairs, submitted a memorandum to the National Assembly
dated 20'" July 2022 regarding the Bamako Convention on the Ban of the Importation into Africa and the
Control of Transboundary Movement and Management of Hazardous Waste within Africa. The
Convention and the Memorandum were committed to the Departmental Committee on Environment,
Forestry and Mining.

The Bamako Convention was first negotiated by twelve (12) nations of the Organisation of African Unity
in Bamako, Mali on 30th January 1991 and came into force on 22nd April 1998. Currently, thirty-five
(35) African states have signed the Convention. Kenya signed the Convention on the 17" of December
2003 but is yet to accede to it. The commencement of the accession process of the Convention was
approved by the Cabinet during its meeting held on 12" May 2022.

Pursuant to the provisions of Article 118(1)(b) of the Constitution on public participation and section 8(3)

of the Treaty Making and ratification Act of 2012, the Committee placed advertisements in two local

dailies of nationwide circulation, on 16" December, 2022 requesting for submissions of memoranda on

the subject. The Committee did not receive a memorandum in support or not supporting the Convention
~by close of business on 8" January, 2023.

Further, the Committee deliberated on the Convention with the Ministry of Environment, Climate Change
and Forestry, Ministry of Foreign and Diaspora Affairs and the Office of the Attorney General.

The Committee is thankful to the Office of the Speaker and the Clerk of the National Assembly for the
logistical and technical support accorded to it during its Sittings.

Pursuant to Section 8(4) of the Treaty Making and Ratification Act, 2012 and Standing Order 199, it is
my pleasant duty to present the Report of the Departmental Committee on its consideration of the
accession of the Bamako Convention on the Ban of the Importation into Africa and the Control of
Transboundary Movement and Management of Hazardous Waste within Africa.

Hon. David Gikaria, MP.
Chairperson, Departmental Committee on Environment, Forestry and Mining
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CHAPTER ONE
I. PREFACE

1.1. Establishment and Mandate of the Committec

1. The Departmental Committee on Environment, Forestry and Mining is one of the fifteen Departmental
Committees of the National Assembly established under Standing Order 216 whose functions
pursuant to the Standing Order 216 (5) are as follows:

i. To investigale, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned ministries
and departments, , :

ii. To study the programme and policy objectives of ministries and departments and the
effectiveness of the implementation;

iti. —on a quarterly basis, monitor and report on the implementation of the national budget in
respect of its mandate;

v To study and review all legislation referred (o it

v.  To study, assess and analyse the relative success of the ministries and departments as
measured by the results obiained as compared with their stated objectives;

vi. To investigate and inquire into all matters relating (o the assigned ministries and
departments as they may deem necessary, and as may be referred to them by the House:
vii. - To vel and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee on
Appointments),
viti.  To examine treaties, agreements and conventions;

ix. To make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation;

x.  To consider reports of Commissions and Independent Offices submitied to the House

pursuant to the provisions of Article 254 of the Constitution; and

xi.  To examine any questions raised by Members on a matter within its mandate.

1.2. Subjects under the Committee

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated tc
consider, the following Subject: Climate change, environment management and conservation, forestry,
mining and natural, pollution, waste management.

8. Inexecuting its mandate, the Committee oversees the Ministry of Environment and Forestry, and the
State Department for Mining.

1.3. Committee Membership
4. The Departmental Committee on Environment, Forestry and Mining was constituted by the House on
27" October, 2022 and comprises of the following Members:
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Chairperson
Hon. David Gikaria, MP
Nakuru Town East Constituency

UDA Party

Vice-Chairperson
Hon. Charles Kamuren, MP
Baringo South Constituency

UDA Party

Members
Hon. Mbalu Jessica Nduku Kiko, CBS, MP Hon. Nguro Onesmus Ngogoyo, MP
Kibwezi East Constituency Kajiado North Constituency
WDP Party : UDA Party
Hon. Mwanyanje Gertrude Mbeyu, MP Hon. Titus Lotee, MP
Kilifi County Kachaliba Constituency
ODM Party KUP Party
Hon. Hiribae Said Buya, MP Hon. Mohamed Tubi Bidu, MP
Galole Constituency Isiolo South Constituency
ODM Party Jubilee Party
Hon. Salim Feisal Bader, MP Hon. Yakub Adow Kuno, MP
Msambweni Constituency Bura Constituency
UDA Party UPIA Party

Hon. Emathe Joseph Namuar, MP
Turkana Central Constituency

UDA Party

Hon. Joseph Wainaina Iraya, MP
Nominated

UDA Party

‘.ton. Kemei Beatrice Chepngeno, MP
Kericho County
UDA Party

Hon. Kururia Elijah Njore Njoroge, MP
Gatundu North Constituency
Independent Member

Hon. Masito Fatuma Hamisi, MP
Kwale County

ODM Party
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1.4, Committec Sceretariat
5. The Committee is facilitated by the following staff:

Mr. Fredrick O. Otieno
Clerk Assistant I/Head of Seeretariat

Ms. Rose Natecho ‘ Mr. Hamdi Hassan Mohamed
Clerk Assistant 11 Clerk Assistant ITI

Ms. Mercy Wanyonyi ‘ Dr. Joseph Kuria

Senior Legal Counsel Research Officer 111

Ms. Nancy Chamunga Ms. Catherine Wangui
Fiscal Analyst 111 Senior Sergeant-At-Arms
M. Boniface Mushila Ms. Deborah Mupusi
Serjeant-At-Arms Media Relations Officer II
Ms. Maryan Gabow Mr. Muchiri Mwangi

Public Communications Officer I11 Audio Recording Officer
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CHAPTER TWO

2. ANALYSIS OF THE AGREEMENT

2.1. Background

6. Bamako Convention is a treaty of African nations prohibiting the import into Africa and the Control
of Transboundary Movement and Management of Hazardous Wastes. The Convention was negotiated
by nations of the Organization of the then African Unity (AU) at Bamako, Mali in January, 1991, and
came into force in 1998. To date, it has 29 Signatories and 25 Parties. Kenya signed on 30" January
1991 but has not ratified the convention.

The Bamako convention is a response to Article 11 of the Basel convention which Kenyaisa party. It
encourages parties to enter into bilateral, multilateral and regional agreements on Hazardous Waste to
“help achieve the objectives of the convention.

~1

8. The Basel Convention seeks to regulate the transboundary movements of hazardous wastes and other
wastes and obliges its Parties to ensure that such wastes are managed and disposed of in an
environmentally sound manner. The Convention covers toxic, poisonous, explosive, corrosive,
flammable, eco toxic and infectious wastes.

9. The third Conference of the Parties (COP 3) to the Bamako Convention was held in December 2020
and it reaffirmed the Parties' commitment to strengthen the Convention to prevent African countries
from receiving unwanted hazardous waste in their territories as well as promoting sound management
of chemicals and waste produced within the continent.

10. Parties reaffirmed their commitment to take concrete actions to implement decisions adopted at the
first and second Bamako Convention COPs. They also agreed on a common scale to enhance their
financial contributions to the Convention. Parties further called upon African States who have not yet
ratified the Convention to do so. Kenya is yet to ratify this convention.

2.2. Clause by Clause Analysis of the Protocol
11. Article 1 provides for the definition of various terms as used in the Protocol.

.. Article 2 provides for the scope of the convention.

18. Article 3 provides that each state shall, within six months of becoming a Party to the convention inform
the Secretariat of the Convention of wastes, other than those listed in Annex I of the Convention,
considered or defined as hazardous under its national legislations and of any requirements concerning
transboundary movement procedures applicable to such wastes.

Article 4 provides for the general obligations which include: all parties shall take appropriate legal,
administrative and other measures with the area under their jurisdiction to prohibit the import of all
hazardous wastes, for any reason, into Africa from non-Contracting Parties; ban on dumping of
Hazardous wastes at sea, internal waters and waterways; each party shall be responsible for managing

14
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waste generated within its jurisdiction; each party shall strive (o adopt and implement the preventive,
precautionary approaches to pollution problems.

15. Article 5 provides for designation of competent authorities focal point and dump watch. It provides,
designate or establish one or more compelent authorities and one focal point. One competent authority
shall be designated to receive the notification in case of a State of transit; Inform the Secretariat, within
three months of the date of the entry into force of this Convention for them, which agencies they have
designated as their focal point and their competent authorities; Inform the Secretariat, within one
month of the date of decision, of any changes regarding the designations made by them; Appoint a
national body to act as a Dump watch. In such capacity as a dump watch, the designated national body
only will be required to co-ordinate with the concerned governmental and non-governmental bodies.

16. Article 6 provides for transboundary movement and notification procedures:

1. The State of export shall notify, or shall require the generator or exporter to notify, in writing,
through the channel of the competent authority of the State of export, the competent authorit_
of the State concerned of any proposed transboundary movement of hazardous wastes. Such
notification shall contain the declaration and information specified in Annex IV A of this
Convention, written in ¢ language acceplable to the State of import. Only one notification
needs to be sent to each State concerned.

ii.  The State of import shall respond to the notifier in writing consenting to the movement with
or without conditions, denying permission for the movement, or requesting additional
information. A copy of the final response of the State of import shall be sent to the competent
authorities of the States concerned that are Parties to this Convention.

iii.  The State of export shall not allow the transboundary movement until it has received:

a) written consent of the State of import, and

b) f{rom the State of import written confirmation of the existence of a contract between the
exporter and the disposer specifying environmentally sound management of the wastes
in question.

iv.  Each State of transit which is a Party to this Convention shall promptly acknowledge to the
notifier receipt of the notification. It may subsequently respond to the notifier in writing within
60 days consenting to the movement with or without conditions, denying permission for thr
movement, or requesting additional information. The State of export shall not allow the
transboundary movement to commence until it has received the written consent of the State of
transit.

v.  In the case of a transboundary movement of hazardous wastes where the wastes are legally
defined as or considered to be hazardous wastes only:

(a) by the State of export, the requirements of paragraph 8 of this Article that
apply Lo the importer or disposer and the State of import shall apply mutatis
mutandis (o the exporter and State of export, respectively;

(b) by the State of import or by the States of import and transit which are
Parties to this Convention, the requirements of paragraph 1,3,4 and 6
of this Article that apply to the exporter and State of export shall apply
mulatis mutandis to the importer or disposer and State of import,

respectively, or

N PAGIE 10/vn
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(c) by any State of transir which is Party to this Convention, the provisions of
paragraph 4 shall apply to such Srate.

vi.  The State shall use a shipment specific notification even where hazardous wastes having the
same physical and chemical characteristics are shipped regularly to the same disposer via the
same customs office of entry of the State of import, and in the case of transit via the same
customs office of entry and exit of the State or States of transit; specific notification of each
and every shipment shall be required and contain the information in Annex IV A of this
Convention.

vil.  Each Party to this Convention shall limit their points or ports of entry and notify the Secretariat
to this effect for distribution to all Contracting Parties. Such points and ports shall be the only
ones permitted for the transboundary movement of hazardous wastes.

viii.  The Parties to this Convention shall require that each person who taking charge of a
transboundary movement of hazardous wastes sign the movement document either upon
delivery or receipt of the wastes in question. They shall also require that the disposer inform
both the exporter and the competent authority of the State of export of receipt by the disposer
of the wastes in question and, in due course, of the completion of disposal as specified in the
notification. If no such information is received within the State of export, the competent
authority of the State of export or the exporter shall so notify the State of import.

ix.  The notification and response by this Article shall be transmitted to the competent authority of
the States concerned.

X.  Any transboundary movement of hazardous wastes shall be covered by insurance, bond or
other guarantee as may be required by the State of import or a State of transit which is a Party
to this Convention.

Article 7 provides for transboundary movement from a party through states which are not parties.
Paragraph 2 of Article 6 of the Convention shall apply nutatis mulandis to transboundary movements
of hazardous wastes from a Party through a State or States which are not Parties.

Article 8 provides for duty of re-import. It provides that, when a transboundary movement of
hazardous wastes to which the consent of the States concerned has been given, subject to the provisions
of the Convention, cannot be completed in accordance with the terms of the contract. The State of
export shall ensure that the wastes in question are taken back into the State of export, by the exporter,
if alternative arrangements cannot be made for their disposal in an environmentally sound manner
within a maximum of 90 days from the time that the importing State informed the State of export and
the Secretariat. To this end, the State of export and any State of transit shall not oppose, hinder or
prevent the return of those wastes to the State of export.

Article 9 contains provisions on concerning illegal traffic. It provides that, for the purpose of this
Convention, any transboundary movement of hazardous wastes under the following situations shall
be deemed to be illegal traffic:

Report of the Departmental Committee on Environment, Forestry and Mining on the accession of the Bamalo Convention on the
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a) if carried out without notification, pursuant (o the provisions of this Convention, to all
States concerned, or

b) if carried out without the consent, pursuant to the provisions of this Convention, of a
State concerned, or

¢) if consent is oblained from States concerned through falsification, misrepresentation or
Jfraud, or

d) if it does not conform in a material way with the documents, or

e) if it results in deliberate disposal of hazardous wastes in contravention of this
Convention and of general principles of international law.

20. Article 10 provides for Intra-African cooperation. It provides that, the Parties to this Convention shall
cooperate with one another and with relevant African organizations, to improve and achieve the
environmentally sound management of hazardous wastes. To this end the parties shall:

a) make available information, whether on a bilateral or multilateral basis, with a view to
promoting clean production methods and the environmentally sound management of
hazardous wastes, including harmonization of technical standards and practices for
the adequate management of hazardous wastes;

b) cooperate in monitoring the effects of the management of hazardous wastes on
human health and the environment,

¢) co-operate, subject to their national laws, regulations and policies, in the development
and implementation of new environmentally sound clean production technologies and
the improvement of existing technologies with a view lo eliminating, as far as
practicable, the generation of hazardous wastes and achieving more effective and
efficient methods of ensuring their management in an environmentally sound
manner, including the study of the economic, social and environmental effects of the
adoption of such new and improved technologies,

d) co-operate actively to their national laws, regulations and policies, in the transfer of
technology and management systems related to the environmentally sound management
of hazardous wastes. They shall also cooperate in developing the technical capacity
among Parties, especially those which may need and request technical assistance in
this field,

e) co-operate in developing appropriate {echnical guidelines and/or codes of practice,

/) co-operate in the exchange and dissemination of information on the movement of
hazardous wastes in conformity with Article 13 of this Convention.

91. Article 11 provides for international co-operation in bilateral, multilateral and regional agreements. It
provides that, parties to this Convention may enter into bilateral, multilateral, or regional agreements
or arrangements regarding the transboundary movement and management of hazardous wastes
gencrated in Africa with Parties or non-Parties provided that such agreements or arrangements do not
derogate from the environmentally sound management of hazardous wastes as required by this
Convention. These agreements or arrangements shall stipulate provisions which are no less
environmentally sound than those provided for by this Convention; Parties shall notify the Secretariat
of any bilateral, multilateral or regional agreements or arrangements referred to in paragraph 1 of this
Article and those which they have entered into prior to the entry into force of this Convention for them,
for the purpose of controlling transboundary movements of hazardous wastes which take place entirely
among the Parties to such agreements. The provisions of this Convention shall not affect

13 s werrs o
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transboundary movements of hazardous wastes generated in Africa which take place pursuant to such
agreements provided that such agreements are compatible with the environmentally sound
management of hazardous wastes as required by this Convention; each Contracting Party shall prohibit
vessels flying its flag or aircraft registered in its territory from carrying out activities in contravention
to this Convention; Parties shall use appropriate measures to promote South-South cooperation in the
implementation of this Convention; taking into account the needs of developing countries, co-
operation between international organizations is encouraged in order to promote, among other things,
public awareness, the development of the rational management of hazardous wastes and the adoption
of new and less polluting technologies.

22. Article 12 provides that the Conference of Parties shall set up an Ad Hoc Expert Organ lo prepare a
Draft Protocol setting out appropriate rules and procedures in the field of liabilities and compensation
for damage resulting from the transboundary movement of hazardous wastes.

23. Article 13 provides for procedure for transmitting information. It provides that, the Partiesshall ensure
that in the case of an accident occurring during the transboundary movement of hazardous wastes or
their disposal which is likely to present risks to human health and the environment in other States,
those States are immediately informed:; the Parties, consistent with national laws and regulations, shall

{ setup information collection and dissemination mechanisms o hazardous wastes. They shall transmit
such information through the Secretariat, to the Conference of the Parties established under Article 15
of the present Convention, before the end of each calendar year, in a report on the previous calendar
year; The Parties, consistent with national laws and regulations, shall ensure that copies of each
notification concerning any given transboundary movement of hazardous wastes, and the response (o
it, are sent to the Secretariat.

Article 14 provides for the financial aspects. It provides that, the regular budget of the Conference of
the Parties, as required in Articles 15 and 16 of this Convention, shall be prepared by the Secretariat
and approved by the Conference; Parties shall, at the first meeting of the Conference of the Parties,
agree on a scale of contributions to the recurrent budget of the Secretariat; The Parties shall also
consider the establishment of a revolving fund to assist on, an interim basis, in case of emergency
situations to minimize damage from disasters or accidents arising from transboundary movements of
hazardous wastes or during the disposal of such wastes; and The Parties agree that, according to the
specific needs of different regions and sub-regions, regional or sub-regional centres for training and
technology transfers regarding the management of hazardous wastes and the minimization of their
generation should be established as well as appropriate funding mechanisms of a voluntary nature.

24

25. Article 15 provides for Conference of the Parties. It provides that, a Conference of the Parlies made
up of Ministers having the environment as their mandate is hereby established. The first meeting of
“ the Conference of the Parties shall be convened by the Secretary-General of the OAU not later than
one year after the entry into force of this Convention. The Conference of the Parties to this Convention
shall adopt Rules of Procedure and financial rules to determine the financial participation of the
Parties. At their first meeting, they will consider additional measures to protect and preserve marine
and inland waters environments. They will also promote policies, strategies and nieasures to minimize
harm to human health and the environment. Organizations may be represented as observers, subject

to the rules of procedures adopted by the Conference.
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26. Article 16 provides functions of the secretariat.

27. Article 17 provides for Amendment of the Convention and of Protocols. It provides that, any Party
may propose amendments to this Convention and any Party to a Protocol may propose amendments
to that Protocol. Such amendments shall take due account, infer alia of relevant scientific, technical,
environmental and social considerations. The Parties shall make every effort to reach agreement on
any proposed amendment to this Convention by consensus. If all efforts at consensus have been
exhausted, and no agreement reached, the amendment shall, as a last resort, be adopted by a two-thirds
majority vote of the Parties present and voting at the meeting. It shall then be submitted by the
Depository to all Parties for ratification, approval, formal confirmation or acceptance; the procedure
specified in paragraph 3 above shall apply to amendments to any protocol, except that a two-thirds
majority of the Parties to that Protocol present and voting at the meeting shall suffice for their adoption.
For the purpose of this Article, ""Parties present and voting" means Parties present and casting an
affirmative or negative vote.

28. Article 18 provides for Adoption and Amendment of Annexes. It provides that, the annexes to this
Convention or to any Protocol shall form an integral part of this Convention or of such Protocol, as
the case may be and, unless expressly provided otherwise, a reference to this Convention or its
Protocols constitutes at the same time a reference to any annexes thereto. Such annexes shall be
restricted to scientific, technical and administrative matters. The procedure for proposal, adoption and
entry into force of additional annexes to the Convention are or of annexes to a protocol is provided.
The proposal, adoption and entry into force of amendments to annexes to this Convention or to any
Protocol shall be subject to the same procedure as for the proposal, adoption and entry into force of
annexes to the Convention or annexes to a Protocol.

29. Article 19 provides that any Party which has reason to believe that another Party is acting or has acted
in breach of its obligations under this Convention must inform the Secretariat thereof, and in such an
cvent, shall simultaneously and immediately inform, directly or through the Secretariat; the Party
against whom the allegations are made. The Secretariat shall carry out a verification of the substance
of the allegation and submit a report thereof to all the Parties to this convention.

30. Article 20 provides procedure for settling disputes as follows. It provides that, in case of dispute
between Parties as to the interpretation or application of, or compliance with, this Convention or any
Protocol thereto, the Parties shall seek a settlement of the dispute through negotiations or any other
peaceful means of their own choice; If the Parties concerned cannot settle their dispute as provided in
paragraph-1 of this Article, the dispute shall be submitted either to an Ad Hoc organ set up by the
Conference for this purpose or to the International Court of Justice; The conduct of arbitration of
disputes between Parties by the Ad Hoc_organ provided for in paragraph 2 of this Article shall be as
provided in Annex V of this Convention.

1. Article 21 provides for this Convention shall be open for signature by Member States of the OAU in
Bamako and Addis Ababa for a period of six months from 30 January, 1991 to 31 July, 1991.

32. Article 22 provides that the Convention shall be subject to ratification, acceptance, formal
confirmation or approval by Member States of the OAU. Instruments of ratification, acceptance,
formal confirmation, or approval shall be deposited with the Depository. Parties shall be bound by all
obligations of the Convention.
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38. Article 23 provides for accession. It provides that the Convention shall be open for accession by
Member States of the OAU from the date after the day on which the Convention is closed for
signature. The instruments of accession shall be deposited with the Depository.

34.

Article 24 provides for right to vote. It provides that Each Contracting Party to this Convention shall
have one vote.

85. Article 25 provides for entry to force. It provides that This Convention shall enter into force on the
ninetieth day after the date of deposit of the tenth instrument of ratification from Parties signatory to
this Convention; For each State which ratifies this Convention or accedes thereto after the date of the
deposit of the tenth instrument of ratification, it-shall enter into' force on the ninetieth day after the
date of deposit by such State of its instrument of accession or ratification.

86. Article 26 provides for reservations and declarations. It provides that, No reservations or exception
may be made to this Convention. Paragraph 1 of this Article does not preclude a State when signing,
ratifying, or acceding to this Convention, from making declarations or statements, however phrased
or named, with a view, inter alia, to the harmonization of its laws and regulations with the provisions
of this Convention, provided that such declarations or statements do not purport to exclude or to
modify the legal effects of the provisions of the Convention in their application to that State.

37. Article 27 provides for the withdrawal. It provides that:

a) Atany time after three years from the date on which this Convention has entered into force for
a Party that Party may withdraw from the Convention by giving written notification to the
Depository.

b) Withdrawal shall be effective one year after receipt of notification by the Depository, or on
such later date as may be specified in the notification.

c¢) Withdrawal shall not exempt the withdrawing Party from fulfilling any obligations it might
have incurred under this Convention.

88. Article 28 provides for the Depository. It provides that, the Secretary-General of the Organization of
African Unity shall be the Depository for this Convention and of any Protocol thereto.

(9. Article 29 provides for registration. It provides that, the Convention, as soon as it enters into force,
~ shall be registered with the Secretary-General of the United Nations Organization in conformity with

Article 102 of the Charter of the United Nations.

40. Article 30 provides for authentic texts. It provides that, The Arabic, English, French and Portuguese
texts of this Convention are equally authentic.

41. The Convention was Adopted in Bamako, Mali. On 30" January, 1991
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CHAPTER THREE

3. ANALYSIS OF THE MEMORANDUM SUBMITTED BY THE MINISTRY OF FOREIGN
AND DIASPORA AFFAIRS

4. The Ministry of Foreign Affairs submitted that the ratification process was approved by the Cabinet
during its meeting held on 12" May 2022.

43. The Bamako Convention was first negotiated by twelve (12) nations of the Organisation of African
Unity in Bamako, Mali on 30th January 1991 and came into force on 22nd April 1998. Currently,
thirty-five (35) African states have signed the Convention. Kenya signed the Convention on the 17"
of December 2003 but is yet to accede to it.

44. That, the Bamako Convention on the Ban of the Import into Africa and the Control of Transboundary
Movement and Management of Hazardous Wastes within Africa herein referred to as the Conventior
was ignited by a worldwide concern about the transboundary movement and disposal of hazardous
wastes. The fight for the protection of the environment in these sectors began in the 1970s and the
carly 1980s,

4:5. That, the Bamako Convention came in to address the gaps of the Basel Convention. The Basel
Convention does not possess legally binding waste destruction obligations; rather it only can offer
weak, non-binding waste disposal guidelines which could lead to serious contamination of the
biosphere. Further, 1t fails to prohibit the trade of hazardous waste to less developed countries.

3.1. Problem Analysis

46. The Ministry submitted that the Hazardous wastes pose a great threat to human health and the
environment. The health effects of exposure to hazardous waste may progress slowly and end up in
chronic conditions. The common health problems include; Skin conditions, respiratory infections,
central nervous disorders, blood infections, congenital disorders.

7. Thal, African states have been victims of disposal of hazardous wastes in the past through importation
or outright dumping. Examples of such circumstances are the discharge of 500 tons of toxic waste in
Abidjan killing 17 people and poisoning thousands of others. 'In 1988, thousands of hazardous wastes
disguised as building materials were also disposed of in Koko, Nigeria causing serious conditions for
the residents.

48. That, in Kenya, the pastoral population of Mandera County has been treated in health facilities with
complaints of poisoning or reaction resulting from hazardous substances. Moreover, in 2021, an order
by the Kenyan Government was made to return a 20 feet container to India when hazardous chemicals
like titanium were traced in the shipment.

49. The gaps 1n the law however that form the basis of this memorandum are:

. Gaps in methods of monitoring discharges to the environment. Under the Water
Quality Regulations, holders of effluent discharge licenses are required to

IR
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monitor their discharges by the methods and procedures of sampling and
analysis prescribed by NEMA. However, such methods and procedures
have not yet been developed.

ii.  Gaps in equipment for the treatment of non-hazardous waste. Under the Waste
Management Regulations, waste generators must install at their premises
antipollution technology for the treatment of the non-hazardous waste that is
produced. However, there are neither prescribed measures on the matter nor
recommendations on the use of existing national or international standards on the
issue.

iii.  Kenyan law has no provisions on underground disposal. Kenyan law fails to
regulate work-over fluids, and naturally occurring radioactive materials
(NORM) 4 : : '

iv.  Water Quality Regulations do not provide sufficient requirements and methods
for disposal of Liquid Effluents derived from the petroleum sector, except for
discharge into water bodies and sewage systems which may not necessarily provide
for effective methods for various reasons, e.g. availability of sewage system for
disposal of large volumes of effluents.

v. Kenya has no regulatory requirements applicable to deck drainage systems for
s removing oil-containing fluid from an offshore facility.

50. The present international, regional and national law applying to Kenya has proven to be inadequate as
evidenced by the above. The Country is therefore in dire need of a law that would not only be a
guideline but also stipulate clear procedures and have implementation mechanisms to ensure
hazardous waste management.

51. Moreover, the law should have a standard way of regulating hazardous waste all over the A frican
continent. The Bamako Convention is the best to address the gap.

3.2. Obligations imposed by the convention

52.Mindful of the threat that hazardous substances have to the environment, the rules of
sustainable use of the environment, and the risk of damage to human health, state
parties are bound by the obligations of the convention under Article 4 to:

) a) Prohibit the import of all hazardous and radioactive waste into Kenya,
C ) b) Ensure that hazardous materials are disposed of in the safest way possible.
/ ¢) Minimize transboundary movements of hazardous wastes within Kenya.

d) Prohibit all ocean and inland water dumping into Kenya;

e) Ensure that disposal of wastes in Kenya is conducted in an environmentally
sound manner. _

f) Carry out its responsibilities concerning the transport and disposal of hazardous
wastes in a manner that is consistent with the protection of human health and
the environment. _

g) Introduce appropriate national legislation for imposing criminal penalties on all
persons who have planned, carried out, or assisted in such illegal imports. Such
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penalties shall be sufficiently high to both punish and deter such conduci.
(Article 9(2).

3.3.Justification for accession

53. Acceding to the Convention Kenya will:

L.

1i1.

v.

VI.

Vil.
Viil.

1X.

Enable Kenya to build Capacity for institutions for the implementation of Multilateral
Agreements on chemicals and wastes;

Get information on all movements of hazardous wastes within and across the continent through
the notification process for parties; (Article 13)

Be eligible for the second phase of the Aftica Stockpiles Programme which will rid African
Countries of obsolete pesticides and stockpiles as well as prevent future pile-ups of toxic
wastes including e-waste;

Benefit from strengthened regional and sub-regional legal and institutional capacity for solid
waste management;

Reduce the likelihood of transboundary movement of hazardous waste in Kenya;

Receive support from the proposed merged African court in dealing with activities considered
to be transboundary movement of hazardous wastes; (Article 20)

Have solutions to issues attracting transboundary movement of hazardous wastes; (Article 20)
Have a guideline for acts and emissions contributing to the transboundary movement of
hazardous wastes. (Annex 1);and

Have a duty to Re-import hazardous wastes back to where they came from as per the provisions
of Article 8.

3.4. Constitutional and legislative implications

(@31

4. The Convention is consistent with the Constitution of Kenya 2010 and other laws on the protection of

the environment and human health. It promotes all the constitutional values and objectives and does
not allude to an amendment of the Constitution.

N
(€)1

5. The ratification of the Bamako Convention presents no new policy implications for Kenya as th

provisions of the Convention are already embedded in the Environment Management anu
Coordination Act, 1999 (Rev 2015).

56. The national laws relating to hazardous waste management in Kenya are;

ls

ii.

il

The Environmental (Prevention of Pollution in Coastal Zone-and other Segments of the
Environment) Regulations 2003 which requires ships to off-load oil or oily mixture and
wastes to the certified Port Waste Reception Facility at the Port of Mombasa.

The Environmental Management and Coordination Act 1999 (EMCA 1999)- Provides the
legal and institutional framework applicable to all local industries, including the petroleum
sector. This is the foundation of environmental protection in Kenya.

The Environmental Management and Coordination (Water Quality) Regulations 2006
provides more specific instructions on how to reach compliance with requirements imposed
by EMCA 1999 on discharges of effluents into sewage systems, and into the environment.
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iv.  Environmental (Prevention of Pollution in Coastal Zone and other Segments of the
Environment) Regulations 2003 requires ships to off-load oil or oily mixture and wastes to
the certified Port Waste Reception Facility at the Port of Mombasa.

v.  Environmental Impact Assessment Guidelines and Administrative Procedures-The
guidelines provide details on the information on what is expected in applications for
Environmental Impact licenses, and how it will assess such applications.

vi.  The Petroleum (Exploration, Development, and Production) Act, 2019)-This is the main
law governing upstream petroleum operations in Kenya.

57. As it deems necessary, Kenya may have to incorporate in the law’s provisions for;
1. Imposing criminal penalties on all persons who have planned, carried out, or assisted in

such illegal imports. Such penalties shall be sufficiently high to both punish and deter such
conduct. (Article 9(2)

ii.  Imposing strict restrictions on the importation, dumping, and incineration of hazardous and
radioactive waste into Kenya's oceans and inland water.

iii.  Establishing the classifications of hazardous and radioactive waste that are prohibited as
per Annex 1 of the Convention.

iv.  Establishing a central national authority that will oversee that the prohibitions and

restrictions under the Convention are implemented.

3.5. Implications relating to counties

58. The obligations that are imposed under the Convention are under the jurisdiction of the National
Government. '

3.6. Ministerial responsibility

59. The Ministry that will be responsible for the implementation and any activity regarding the Convention
is the Ministry of Environment, Climate Change and Forestry.

60. The Office of the Attorney General and Department of Justice and the Ministry of Foreign Affairs will
coordinate the reporting process on State obligations pursuant to the Treaty Making and Ratification
Act No 45 0of 2012.

3.7.Reservations

61. The Convention does not provide for reservations.

62. The Ministry of Foreign Affairs thus requested the National Assembly to:

i.  Consider and approve Kenya's accession to the Bamako Convention on the Ban of the Import
into Africa and the Control of Transboundary Movement and Management of Hazardous
wastes within Africa.

ii.  Direct the Cabinet Secretary of Foreign Affairs to prepare and deposit the insttuments of
accession to the relevant depository.
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4.

63

G6.

6S.

69.

CHAPTER FOUR

PUBLIC PARTICIPATION AND STAKEHOLDERS ENGAGEMENT

4.1. Joint Submission by the Ministry of Environment, Climate Change and Forestry and the
Ministry of Foreign and Diaspora Aifairs, and Office of the Attorney General

On the 2" March, 2023, the Principal Secretaries for State Department of Environment and Climate
Change and State Department of Foreign Affairs and the Office of the Attorney General appeared
before the Committee and made a joint submission on the Bamako Convention as follows:

« That, the Bamako convention is a response to Article 11 of the Basel convention which Kenya is a

party. It encourages parties to enter into bilateral, multilateral and regional agreements on Hazardous
Waste to help achieve the objectives of the convention.

. That, the third Conference of the Parties (COP) to the Bamako Convention was held in Decembc

2020 and it reaffirmed the Parties’ commitment to strengthen the Convention to prevent African
countries from receiving unwanted hazardous waste in their territories as well as promoting sound
management of chemicals and waste produced within the continent.

That, Parties reaffirmed their commitment to take concrete actions to implement decisions adopted at
the first and second Bamako Convention COPs. They also agreed on a common scale to enhance their
financial contributions to the Convention. Parties further called upon African States who have not yet
ratified the Convention to do.

That, Kenya is yet to ratify this convention.
4.2. Justification for ratification

That, the need for the Bamako convention arose from the failure of the Basel Convention to prohibit
the trade of hazardous waste to less developed countries (LDCs) and the realization that many
developed nations were exporting toxic wastes to Africa. (Koko case in Nigeria, Probo Koala case i~
Ivory Coast). The Bamako convention uses a format and language similar to that of the Base,
Convention, except that: (a) it is much stronger in prohibiting all umports of hazardous waste, and (b)
it does not make exceptions on certain hazardous wastes (like those for radioactive materials) made
by the Basel convention.

That, African States have been victims of the disposal of hazardous wastes in the past through
importation or outright dumping. The convention is important because it will do the following:
a) Enable Kenya to build Capacity for handling hazardous waste;
b) Prohibit the import of all hazardous and radioactive wastes into the African continent for any
reason;
¢) Get information on all movements of hazardous wastes within and across the Continent
through the notification process for parties;
d) Prohibit all ocean and inland water dumping or incineration of hazardous wastes.
e) To ensure that disposal of wastes is conducted in an “environmentally sound manner".
f)  Promote cleaner production over the pursuit of a permissible emissions approach based on

iy SRR
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g) Establish the precautionary principle;

h) Kenya will be eligible for the second phase of the Africa

i) Stockpiles Programme which will rid African Countries of obsolete pesticides and stockpiles
as well as prevent future pile-ups of toxic wastes including e-waste;

J) Kenya will benefit from the strengthened regional and sub- regional legal and institutional
capacity for solid waste management; and

k) Have solutions to issues attracting the transboundary movement of hazardous wastes and
deterrent guidelines for acts and emissions contributing to the transboundary movement of
hazardous wastes.

70. That, under the Environmental Management and Coordination Act (EMCA), Kenya has banned the
import of waste into Kenya. Kenya regularly exports waste for environmentally sound disposal. To
streamline and promote cooperation within African trading parties and being a generator of regional
hazardous waste, the convention is important to Kenya.

On Constitutional and Legal Implications

71. That, the Constitution of Kenya under Article 42 guarantees Kenyan citizens the right to a cleanand healthy

environment. Hazardous wastes cause air, water and soil pollution with elements associated with non-

-~ communicable diseases such as respiratory diseases, cancer, heart disease etc. Such pollution is the cause

of the exponential increase in non-communicable diseases. Article 69(1) (g) obligates the stateto eliminate
processes and activities that are likely to endanger the environment.

72. That, Article 9(2) of the Treaty requires states to introduce appropriate national legislation to impose
criminal penalties on certain acts including illegal imports. This is already embedded in the Environmental
Management and Coordination Act of 1999 (Rev. 2015) and the Environmental Management and
Coordination Act (Waste Management) Regulations of 2006.

4.3. Relevant Act

78. The government recognizes the need to mitigate the risks posed by chemicals to human health and the
environment through air, water and land pollution. To this effect, the government has developed policies
and laws to protect the environment and ensure sustainable use of natural resources including chemicals
and waste management.

¢~ The convention will support legislations that are administered by Ministries responsible for health, labour,
agriculture, county governments, trade and water resources; and which have specialized policies on
environmental protection.

75. Several legislations exist for environmental health and occupational safety, among them the Environmental
Management and Co-ordination” Act(Act No.8 of 1999; Public Health Act, (Cap. 242); the Radiation
Protection Act, (Cap 243); the Food, Drug and Chemical Substances Act, (Cap 254); the Occupational
Safety and Health Act, 2007; the Pharmacy and Poisons Act, (Cap 244); the Water Act, (Cap 372); Pest
Control Products Act, 346; Mining Act, 2016; Standards Act(Cap 496); County Government Act, 2012;
and the Explosives Act, (Cap 115), National Policy on Occupational Safety and Health(2012), Anti-

counterfeit Act(2008).
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4.4. Reservations

76. The Treaty does not allow reservations. However, Article 20(2) of the Convention which refers Parties to
an ad-hoc organ set up by the conference or to the International Court of Justice (ICJ) for dispute resolution
calls for the issuance of a notification given that Kenya withdrew from the compulsory jurisdiction of
the ICJ on 24" September, 2021. It would be worth notifying the depository of this position through our
instrument of ratification since it has an impact on the dispute resolution clause in the Treaty. Making full
disclosure at the time of ratification is important as it may prevent unnecessary legal hurdles in the event
of a dispute. This does not however affect the overall benefits of the Treaty to the country.

4.5. Economic Implication

-1

-1

. The principle is that the current scale of contributions to the regular budget and the revolving fund for
assistance in case of emergencies for Parties to the Bamako Convention is calculated according to the
rules of the African Union reflecting the fact that the Convention was negotiated and adopted withi~
the framework of that organization.

ST

T S T T Ty TR Y T AT RV R E
RSO RS B B S e = SRR BN S T

PAGE @220

Repore of the Deparemental Commiteee on Environment, Lorestry and Mining on the accession of the Bamako Convention on the
Ban of the Imporcation into Africa and the Control ol Transboundary Movement and Management of Hazardous Wasee within Africa
/ J 8



CHAPTER FIVE

5. COMMITTEE OBSERVATIONS

78. The Committee having considered the Agreement observed the following:

1) That, the memorandum submitted by the Ministry of Foreign and Diaspora affairs dated on 12
May 2022 indicated that the Bamako Convention was first negotiated by twelve (12) nations of
the Organisation of African Unity in Bamako, Mali on 30 January 1991 and came into force on
22" April, 1998. Currently, thirty-five (35) African states have signed the Convention. Kenya
signed the Convention on the 17% December, 2003 but is yet to accede to it.

2) That, the Cabinet Secretary Ministry of Foreign and Diaspora Affairs submitted the Convention
together with a memorandum to the National Assembly in accordance with the requirements set
out under section 8 of the Treaty Making and Ratification Act 45 of 2012.

3) That, Article 2(5) of the Constitution of Kenya, 2010 provides that the general rules of
international law shall form part of the laws of Kenya while Article 2(6) of the Constitution
provides that any treaty or convention ratified by Kenya shall form part of the laws of Kenya.

4) That, the provisions of the Convention are already reflected in the laws of Kenya through the
Constitution, in particular Article 42 that guarantees Kenyan citizens the right to a clean and
healthy environment and Article 09(1) (g) that obligates the state to eliminate processes and
activities that are likely to endanger the environment. '

5) That, under the Environmental Management and Coordination Act (EMCA), 1999, Kenya has
banned the import of waste into Kenya. The Convention will streamline and promote cooperation
within African trading and complement the national law.

6) That, the present international, regional and national law applying to Kenya has proven to be
inadequate, thus the Country is therefore in dire need of a law that would not only be a guideline
but also stipulate clear procedures and have implementation mechanisms to ensure effective
hazardous waste management.

7) That, the Country has previously witnessed attempted dumping of radioactive waste. This
Convention will deter such occurrences.

8) That, the Convention does not permit reservations.

9) That, Article 27 provides for the withdrawal, at any time after three years from the date on which
- this Convention has entered into force for a Party.

~ 10) That, the obligations that are imposed under the Convention are under the jurisdiction of the
National Government.

11) That, Parties shall, at the first meeting of the Conference of the Parties, agree on a scale of
contributions to the recurrent budget of the Secretariat and also consider the establishment of a
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revolving fund to assist on, an interim basis, in case of emergency situations to minimize damage
from disasters or accidents arising from transboundary movements of hazardous wastes or during
the disposal of such wastes.

12) That, three months after ratification Kenya will designate a competent authority that will be the
focal point in reporting and that will oversee that the prohibitions and restrictions under the
Convention are implemented.

13) That, adoption of Bamako Convention is vital in combating the illegal activities. To ensure
effectiveness, the states parties to these instruments will develop and adopt national policies that
give effect to the contents of these instruments.

14) That, pursuant to section 8(4) of the Treaty Making and Ratification Act, No. 45 of 2012, the
National Assembly may approve the ratification of a treaty with or without reservations.

15) That the procedure for approval of Treaties as outlined in section § of the Treaty Making and
Ratification Act, 2012 was adhered to as the Convention was submitted to the Speaker of the
National Assembly together with the memorandum and the Committee conducted public
participation.
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CHAPTER SIX

6. RECOMMENDATIONS

79. Having considered the submissions, and analyzed documents tabled, and pursuant to Section § of
Treaty Making and Ratification Act, the House Approves the Ratification of the Bamako
Convention on the Ban jof the Importation into Africa and the Control of Transboundary

Movement and Managembnt of Hazardous Waste within Africa.

SIGNED T s DATE...... &\‘ 4
JON. DAVID GIXARIA, MP
CHAIRPERSON

DEPARTMENTAL COMMIX‘TEE ON ENVIRONMENT, FORESTRY AND MINING
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT — SECOND SESSION, 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING

ADOPTION OF THE REPORT ON CONSIDERATION OF THE FOLLOWING TREATIES:

1.

10

4
,""\?/ N

3.

THE KIGALI AMENDMENTS TO THE MONTREAL PROTOCOL ON SUBSTANCES
THAT DEPLETE THE OZONE LAYER;

THE ACCESSION OF THE BAMAKO CONVENTION ON THE BAN ON THE IMPORT
INTO AFRICA AND THE CONTROL OF THE TRANSBOUNDARY MOVEMENT AND
MANAGEMENT OF HAZARDOUS WASTES WITHIN ATRICA; AND

THE AMENDED NAIROBI CONVENTION AND THE PROTOCOL FORTHE
PROTECTION OF MARINE AND COASTAL ENVIRONMENT OF THEWESTERN
INDIAN OCEAN FROM LAND BASED SOURCES AND ACTIVITIES.

We, the undersigned Honorable Members of the Departmental Committee on Enviromment, Forestry and
Mining today Wednesday, 8" May April 20238 do hereby affix our signatures to the folowing Reports on
consideration of Agreements to affirm our approval and confirm their accuracy, validityand authenticity:

1. The Report on Consideration of the Kigali amendments to the Montreal protocol on
substances that deplete the ozone layer;

2. The Report on Consideration of the accession of the Bamako conventionon the ban on the
import into Africa and the control of the transboundary movement and management of
hazardous wastes within Africa; and

3. The Report on Consideration of the amended Nairobi convention and the protocol for the

protection of marine and coastal environment of the western Indian ocean from land based
L/ sources and activities
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9. | The Hon. Charles Kamuwren, MP - Vice- //ﬁf:[\w—j e
Chairperson ‘ | ==
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4. | The Hon. Hiribae Said Buya, MP.
5. | The Hon. Mwanyanje Gertrude Mbeyu, MP.
6. | The Hon. Salim Feisal Bader, MP.
7. | The Hon. Emathe Joseph Namuer, MP.
s | The Hon. Joseph Wainaina Iraya, MP.




Kemel Beatrice Chepngeno, MP.

9. | The Hon.
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11. | The Hon. Masito [Fatuma Hamisi, MP.
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY
18" PARLIAMENT - SECOND SESSION, 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 18™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENVIRONMENT, FORESTRY, AND MINING HELD ON WEDNESDAY 3t MAY

2
1

023 AT THE COMMITTEE ROOM, SECOND FLOOR, CONTINENTAL HOUSE AT
0.00AM.

PRESENT.

1.
2.
3.
4.

N o w

The Hon. Gikaria David, MP. -Chairperson

The Hon. Charles Kamuren, MP -Vice-Chairperson
The Hon. Mbalu, Jessica Nduku Kiko, CBS, MP

The Hon. Salim Feisal Bader, MP

The Hon. Mwanyanje Gertrude Mbeyu, MP

The Hon. Tubi Bidu Mohamed, MP.

The The Hon. Onesmus Ngogoyo Nguro, MP

The Hon. Kemei, Beatrice Chepngeno MP

. The Hon. Joseph Wainaina Iraya, MP

0. The Hon. Yakub Adow Kuno, MP

APOLOGY

L;

ol

The Hon. Emathe Joseph Namuar,MP
The Hon. Masito Fatuma Hamisi, MP
The Hon. Titus Lotee, MP

The Hon. Elijah Njore Njoroge, MP

ABSENT

1. The Hon. Hiribae Said Buya, MP.

IN-ATTENDANCE; THE COMMITTEE SECRETARIAT

1

1. Mr. Fredrick Otieno - Clerk Assistant I

2. Mr. Hamdi H. Mohamed - Clerk Assistant II1

8. Ms. Mercy Wanyonyi - Senior Legal Counsel

4. Dr. Joseph Kuria - Research Officer 11

5. Ms. Nancy Chamunga - Iliscal Analyst III

6. Ms. Edith Chepngeno - Media Relations Officer I11

7. Ms. Maryan Gabow - Public Communication Officer III
8. Mr. Boniface Mushila - Senior Sergeant—At—Arms

9. Ms. Mercylyn Kerubo - Audio Officer
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MIN/NO.NA/DC-EF&M/2023/098: PRELIMINARIES & ADOPTION OF AGENDA

The Chairperson called the meeting to order at half past ten O’clock followed by a prayer said
by Hon. Kemei Beatrice. The agenda of the meeting was adopted as hereunder having been
proposed and seconded by the Hon. Kemei Beatrice and the Hon. Joseph Iraya MP respectively.

AGENDA:

L. Prayers

2. Introductions/preliminaries

8. Communication from the Chair

4. Confirmation of Previous Minutes

5. Matters arising

6. Pending Bills: None

7. Pending Petition(s): None

8. Questions: None

9. Statements: None

10. Adoption of the Reports on consideration of the following treaties:

i The Kigali amendments to the Montreal protocol on substances that deplete
the ozone layer;

ii.  The accession of the Bamako convention on the ban on the import into Africa
and the control of the transboundary movement and management of hazardous
wastes within Africa; and

il.  The amended Nairobi convention and the protocol for the protection of marine
and coastal environment of the western Indian

iv.

V. Ocean from land based sources and activities.

11. Any Other Business; and
12. Adjournment

MIN/NO.NA/DC-EF&M/2023/099: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTINGS

The confirmation of the Minutes of the previous sittings were deferred to the next sitting

MIN/NO.NA/DC-EF&M/2023/100: REPORT ON CONSIDERATION OF THE KIGALI
AMENDMENTS TO THE MONTREAL PROTOCOL ON SUBSTANCES THAT
DEPLETE THE OZONE LAYER.

. The Committee having considered the Kigali Amendments to the Montreal
Protocol on Substance that Deplete the Ozone Layer and submissions from
stakeholders makes the following observations:

i.  The Montreal Protocol is a well-established multilateral environmental agreement that
is successfully preventing massive damage to human health and the environment from
excessive ultraviolet radiation from the sun by phasing out the production and
consumption of substances that deplete the ozone layer. It has been amended five
times. The Kigali Amendment is the fifth in a series of amendments to the Montreal
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Protocol and is a binding international agreement, which is intended to create rights
and obligations in international law.

That, the Kigali Amendment was adopted at the 28" Meeting of the Parties to Montreal

Protocol on 15" October, 2016 in Kigali, Rwanda to phase down hydro fluorocarbons
(HFCs). While Kenya has ratified the Montreal Protocol, it is yet to ratify the Kigali
Amendment. The Amendment entered into force in January 2019. As of 4%
November, 2022, 143 parties had ratified the Kigali Amendment.

The implementation of the new targets set out in the amendment is to be conducted in
three phases taking into account the different socio-economic, scientific and
technological capabilities of the member states. Under the Montreal Protocol, Kenya
is classified as a developing country and is therefore entitled to start the process of
phasing down HFCs by 2028.

That, the Kigali Amendment is an important legal instrument for the Continent as it
will aid in the protection of our agricultural sector which is extremely vulnerable to
climate change. The object of this instrument is also aligned with Kenya’s existing
legal framework that establishes a national mechanism that regulates the emission of
greenhouse gases.

The obligations imposed by the Kigali Amendment involve phasing down the
consumption, production and importation of HFCs worldwide to protect the ozone
layer from further depletion.

That, developing countries that are parties to the Kigali Amendment will have access
to financial and technical support provided under the Protocol.

That, the Amendments do not pose any threats to our national interests as they enhance
the provisions of the Montreal Protocol which Kenya already ratified.

That, the Convention is consistent with the Constitution and promotes constitutional
values and objectives. It does not allude to an amendment of the Constitution and does
not require Kenya to formulate any laws. The Convention is complementary to the
Climate Change Act, 2016 and therefore implementation will not be hindered by
domestic law.

Article 10 of the Montreal Protocol establishes a f{inancial mechanism to provide
financial and technical cooperation, including the transfer of technologies, to support
developing countries' compliance with the Protocol.

By adopting ozone and climate-friendly technologies, there would be opportunities
for job creation. Trained refrigeration and air conditioning (RAC) technicians would
be installing, repairing and maintaining RAC equipment.



x1. Ratification of the Treaty will catalyze realization of a clean, healthy environment
and is aligned with the objectives of Kenya’s Climate Change Act, 2016 thereby

facilitating the realization of Article 42 of the Constitution.

xil.  That, Article 2(5) of the Constitution of Kenya, 2010 provides that the general rules
of international law shall form part of the laws of Kenya while Article 2(6) of the
- Constitution provides that any treaty or convention ratified by Kenya shall form part

of the laws of Kenya.

xiil.  Pursuant to section 8(4) of the Treaty Making and Ratification Act, No. 45 of 2012,
the National Assembly may approve the ratification of a treaty with or without
reservations. However, the Convention does not permit reservations.

xiv.  The procedure for approval of Treaties as outlined in section 8 of the Treaty Making
and Ratification Act, 2012 was adhered to.

xv.  The Conventions is consistent with Article 69(1)(g) of the Constitution which
provides that the State has an obligation to eliminate processes and activities that are

likely to endanger the environment.

MIN/NO.NA/DC-EF&M/2023/101: REPORT ON THE ACCESSION OF THE
BAMAKO CONVENTION ON THE BAN ON THE IMPORT INTO AFRICA AND THE
CONTROL OF THE TRANSBOUNDARY MOVEMENT AND MANAGEMENT OF
HAZARDOUS WASTES WITHIN AFRICA.

2. The Committee having considered the Agreement observed the following:

. That, the Bamako Convention was first negotiated by twelve (12) nations of the
Organisation of African Unity in Bamako, Mali on 30" January 1991 and came into force
on 22" April, 1998. Currently, thirty-five (35) African states have signed the Convention.
Kenya signed the Convention on the [ 7% December, 2003 but is yet to accede to it.

ii.  That, the Bamako convention is a response to Article 11 of the Basel convention which
Kenya is a party. It encourages parties to enter into bilateral, multilateral and regional
agreements on Hazardous Waste to help achieve the objectives of the convention. The need
for the Bamako convention arose from the failure of the Basel Convention to prohibit the
trade of hazardous waste to less developed countries (LDCs) and the realization that many
developed nations were exporting toxic wastes to Africa.

iii.  That, the Cabinet Secretary Ministry of Foreign and Diaspora Affairs submitted the
Convention together with a memorandum to the National Assembly in accordance with the
requirements set out under section 8 of the Treaty Making and Ratification Act 45 of 2012.
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That, Article 2(5) of the Constitution of Kenya, 2010 provides that the general rules of
international law shall form part of the laws of Kenya while Article 2(6) of the Constitution
provides that any treaty or convention ratified by Kenya shall form part of the laws of
Kenya.

That, the provisions of the Convention are already reflected in the laws of Kenya through
the Constitution, in particular Article 42 that guarantees Kenyan citizens the right toa clean
and healthy environment and Article 69(1) (g) that obligates the state to eliminate processes
and activities that are likely to endanger the environment.

| That, under the Environmental Management and Coordination Act (EMCA), 1999, Kenya

has banned the import of waste into Kenya. The Convention will streamline and promote
cooperation within African trading and complement the national law.

That, the present international, regional and national law applying to Kenya has proven to
be inadequate, thus the Country is therefore in dire need of a law that would not only be a
guideline but also stipulate clear procedures and have implementation mechanisms to
ensure effective hazardous waste management.

That, the Country has previously witnessed attempted dumping of radioactive waste. This
Convention will deter such occurrences.

That, Pursuant to section 8(4) of the Treaty Making and Ratification Act, No. 45 of 2012,
the National Assembly may approve the ratification of a treaty with or without reservations.
However, the Treaty does not provide for reservations but the amendments are not
prejudicial to the interests of Kenya.

That, Article 27 of the Convention provides for the withdrawal, at any time after three
years from the date on which this Convention has entered into force for a Party.

That, the obligations that are imposed under the Convention are under the jurisdiction of
the National Government.

That, Parties shall, at the first meeting of the Conference of the Parties, agree on a scale of
contributions to the recurrent budget of the Secretariat and also consider the establishment
of a revolving fund to assist on, an interim basis, in case of emergency situations to
minimize damage from disasters or accidents arising from transboundary movements of
hazardous wastes or during the disposal of such wastes. ’

That, three months after ratification Kenya will designate a competent authority that will
be the focal point in reporting and that will oversee that the prohibitions and restrictions
under the Convention are implemented.
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XV.

That, adoption of Bamako Convention is vital in combating the illegal activities. To ensure
clfectiveness, the state partics to these instruments will develop and adopt national policies
that give effect to the contents of these instruments.

That the procedure for approval of Treaties as outlined in section 8 of the Treaty Making
and Ratification Act, 2012 was adhered to.

MIN/NO.NA/DC-EF&M/2028/102: THE AMENDED NAIROBI CONVENTION AND
THE PROTOCOL FOR THE PROTECTION OF MARINE AND COASTAL
ENVIRONMENT OF THE WESTERN INDIAN OCEAN FROM LAND BASED
SOURCES AND ACTIVITIES

3.

ii.

11i.

1v.

V.

VI.

The Committee having considered the Agreement observed the following:

That, the Nairobi Convention and the Protocol for the Protection of Marine and Coastal
Environment of the Eastern A frica Region was adopted on 21st June 1985 to develop, plan,
coordinate and co-operate in the protection and sustainable use of the Coastal and Marine
Environment.

The Amended Nairobi Convention and the Protocol for the Protection of Marine and
Coastal Environment of the Easter Indian Ocean from Land- Based Sources and Activities
(the Amended Nairobi Convention) were adopted on 31st March, 2010 as an amendment
to the Nairobi Convention. This resulted in the addition of two new Articles 9and 11; to
provide for pollution resulting from Transboundary Movement of Hazardous Wastes to
prevent and abate pollution that mi ght be caused by transboundary movement and disposal
of hazardous waste and to provide for biolo gical diversity in order to preserve rare or fragile
ecosystems, endangered or threatened species of Fauna and Flora and their habitats.

That, the Amended Nairobi convention seeks to support and anchor the development and
implementation of sound marine Iesources management, protection and conservation
which would define sustainable land usage; support socio-economic development; ensure
environmental  sustainability, and provide strategies to deal with conservation,
urbanization, transportation, agricultural expansion, and other threats.

That, adopting the convention in the Kenyan setting would ensure the deployment of sound
research and development, reliable technology, promote cooperation and collaboration to
identify critical ecologically and Biologically Significant Areas (EBSA) in the coastal area.

That, Ratifying the Amended Convention will enhance the achievement of goal number
Fourteen (14) of the Sustainable Development Goals which seeks to conserve and
sustainably use the Ocean, Seas and Marine Resources for Sustainable development.

That, the Amended Convention takes into account emerging issues and trends at both
global and regional levels, particularly those that have implications for the management of
the Coastal and Marine Environment.



vii.  That, the Convention provides a mechanism for regional cooperation and collaboration by
the Contracting Parties to address interlinked problems facing the coastal and marine
environment.

viii.  That, Kenya is required to make annual subscriptions of USD 45,302. This amount is
currently in arrears of USD 226,510. Further Kenya has benefitted under the Nairobi
Convention Kenya Coastal Development Program (KCDP) in capacity building as well as
enforcement work to prevent Beach erosion, pollution and marine litter from Land Based
Pollution Sources and Activities.

ix.  That, Article 2(5) of the Constitution of Kenya, 2010 provides that the general rules of
international law shall form part of the laws of Kenya while Article 2(6) of the Constitution
provides that any treaty or convention ratified by Kenya shall form part of the laws of
Kenya.

X.  The Convention is consistent with the Constitution and promotes constitutional values
and provisions under article 69 (1) (e) and (g) on obligations of the State in respect of the
Environment.

xi.  Pursuant to section 8(4) of the Treaty Making and Ratification Act, No. 45 of 2012, the
National Assembly may approve the ratification of a treaty with or without reservations.
However, the Treaty does not provide for reservations but the amendments are not
prejudicial to the interests of Kenya.

xii.  The procedure for approval of Treaties as outlined in section 8 of the Treaty Making and
Ratification Act, 2012 was adhered to.

MIN/NO.NA/DC-EF&M/2023/103: ADOPTION OF THE REPORT ON
CONSIDERATION OF THE KIGALI AMENDMENTS TO THE MONTREAL
PROTOCOL ON SUBSTANCES THAT DEPLETE THE OZONE LAYER.

The Committee considered and unanimously adopted the Report having been proposed and
seconded by the Hon. Feisal Bader Salim, MP and the Hon. Beatrice Kemei Chepngeno, MP
respectively. '

MIN/NO.NA/DC-EF&M/2023/104: ADOPTION OF THE REPORT ON THE
ACCESSION OF THE BAMAKO CONVENTION ON THE BAN ON THE IMPORT
INTO AFRICA AND THE CONTROL OF THE TRANSBOUNDARY MOVEMENT
AND MANAGEMENT OF HAZARDOUS WASTES WITHIN AFRICA.

The Committee considered and unanimously adopted the Report having been proposed and
seconded by the Hon. Feisal Bader Salim, MP and the Hon. Onesmus Ngogoyo, MP respectively.
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MIN/NO.NA/DC-EF&M/2023/105: ADOPTION OF THE REPORT ON THE
AMENDED NAIROBI CONVENTION AND THE PROTOCOL FOR THE
PROTECTION OF MARINE AND COASTAL ENVIRONMENT OF THE WESTERN
INDIAN OCEAN FROM LAND BASED SOURCES AND ACTIVITIES.

The Committee considered and unanimously adopted the Report having been proposed and
seconded by the Hon. Beatrice Kemei Chepngeno, MP and the Hon. Onesmus Ngogoyo, MP
respectively.

MIN/NO.NA/DC-EF&M/2025/106: ADJOURNMENT AND DATE OF THE NEXT
SITTING.

\
There being no other business, the meeting was adjourned at noon. The next meeting is to be
held on notice

Y (HON. GIKARIA DAVID, M.P.)
‘ (CHAIRPERSON)
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

13TH PARLIAMENT - SECOND SESSION, 2023
DIRECTORATE OF DEPARTMENTAL COMMITTEES
MINUTES OF THE 9™ SITTING OF THE DEPARTMENTAL COMMITTEE ON THE

ENVIRONMENT, FORESTRY, AND MINING HELD ON THURSDAY 2™ MARCH 2023
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ABSENT
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3. Ms. Marcy Wanyoyi - SLC

4. Ms. Nancy Chamunga - Fiscal Analyst [II

5. Ms. Edith Chepngeno - Media Relations Officer 11

6. Ms. Maryan Gabow - Public Communication Officer III
7. Mur. Boniface Mushila - Sergeant—At—Arms

8. Mur. Danto Nirvana - Audio Officer
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MIN/NO.NA/DC-EF&M/2023/051: PRELIMINARIES & ADOPTION OF AGENDA

The Chairperson called the meeting to order at twenty minutes to ten O’clock followed bya
prayer said by Hon. Onesmus Ngogoyo, MP. The agenda of the meeting was adopted as
hereunder having been proposed and seconded by the Hon. Titus Lotee, MP and the Hon. Yakub
Adow, MP respectively. Thereafter, everyone present introduced themselves.

AGENDA:

1. Prayers

2. Preliminaries/Introductions

3. Communication from the Chair

4. Confirmation of Previous Minutes
5. Matters Arising

6. Pending Bills — None

7. Pending Bills -None

8. Pending Petitions

9. Questions — None

10. Statements - None

11. Meeting with the Cabinet Secretaries Ministry of Environment, Climate Change and
Forestry and Ministry of Foreign and Diaspora Affairs and the Attorney General to

consider the following:
a) Kigali Amendments to the Montreal Protocol on Substances that Deplete the

Ozone Layer;
b) The Accession of the Bamako Convention on the Ban on the Import into Africa

and the Control of the Transboundary Movement and Management of Haardous

Wastes within Africa; and
¢) The Amended Nairobi Convention and the Protocol for the Protection of Marine

and Coastal Environment of the Western Indian Ocean from Land Based Sources
and Activities.

12. Any Other Business; and

13. Adjournment.

MIN/NO.NA/DC-EF&M/2023/052: COMMUNICATION FROM THE CHAIR

The Chairperson welcomed everyone to the meeting and underscored it was a privilege tothe
visitorsto be seated in the Main Chambers National Assembly.

Thereafter, the Chairperson apprised the meeting on the provisions of Standing Order 216(fa)
wlhiich states that Departmental Committees shall; examine treaties, agreements-and ‘
conventions; and highlighted that the Meeting was in concurrent with the provisions of the

National Assembly Standing Orders.

Finally, the Chairperson directed that those appearing before the Committee representing the
invited witnesses should come with official communications and authority to bear



responsibilitics of the deliberations of the Committee. He further emphasized that the invited
witnesses should appear before the Committee in-person going forward.

MIN/NO.NA/DC-EF&M/2023/053: CONFIRMATION OF MINUTES OF THIE
PREVIOUS SITTING

Confirmation of the minutes of the previous sittine was deferred to the next sittine.
o o

MIN/NO.NA/DC-LEF&M/2023/054:  CONSIDERATION OF THE FOLLOWING
AGGREEMENTS: '

a) KIGALI AMENDMENTS TO THE MONTREAL PROTOCOL, ON SUBSTANCES
THAT DEPLETE THE OZONE LAYER;

b) THE ACCESSION OF THE BAMAKO CONVENTION ON THE BAN ON THE
IMPORT INTO AFRICA AND THE CONTROL OF THEL TRANSBOUNDARY
MOVEMENT AND MANAGEMENT OF BAZARDOUS WASTES WITHIN
AI'RICA; AND

¢) THE AMENDED NAIROBI CONVENTION AND THE PROTOCOL, FORTHE
PROTECTION OF MARINE AND COASTAL ENVIRONMENT OT THE
WESTERN INDIAN OCEAN FROM LAND BASED SOURCES AND
ACTIVITIES.

The Principal Secretaries for State Departments for Environment and Climate Change and
Foreign Affairs and the Office of the Solicitor-General appeared before the Committee and made
a joint submission on the Agreements as follows:

THAT, on 12" May, 2022, the Cabinet approved a cabinet Memorandum on the ratification of
the following Conventions-
° The Bamako Convention on the Import into Africa and the control of the
Transboundary Movement and Management of Hazardous Wastes within Africa;
o The Amended Nairobi Convention and the Protocol for the Protection of Marine and
Coastal Environment of the Western Indian Ocean from Land Based Sources and
Activities; and
o The Kigali Amendment to the Montreal Protocol on Substances that Deplete the
Ozone Layer.

a) Kigali Amendments to The Montreal Protocol on Substances that Deplete the Ozone
Layer;

L. The Kigali Amendment to the Montreal Protocol on Substances that Deplete the Ozone
Layer was agreed upon at the 28" Meeting of Parties on the 15" of October 2016 in Kigali,
Rwanda. While Kenya has ratified the Montreal Protocol, it is yet to ratify the Kigali
Amendment. There are currently one hundred and thirty (130) state parties that have
ratified the amended Protocol.

The Montreal Protocol on Substances that Deplete the Ozone Layer is a global agreement
that was finalized in 1987 with the objective of protecting the ozone layer as it protects the
carth from harmful ultraviolet rays that come from the sun. The Montreal Protocol is signed
by 197 countries.

o
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The Kigali Amendment sets out the manner in which countries are to carry out theprocess
of phasing down on the production and usage of hydrofluorocarbons (HFCs). The
amendment also includes target baselines and emission levels that state parties have to
achieve.

The implementation of the new targets sct out in the amendment is to be conductedin three
phases taking into account the different socio-economic, scientific and technological
capabilities of the member states. Under the Montreal Protocol, Kenya is classified as a
developing country and.is therefore entitied to-start the process of phasing down HFCs by
2028

The Obligations imposed by the Kigali Amendment under Article 27T are for state parties
to-

(a) Reduce the consumption of Annex F Group 1HFCs and ensure that the level of
consumption does not exceed the percentages that are respective to the range of
years specified;

(b) Involved in producing the controlled substances under Annex IF do not exceed the
percentages outlined;

(c) Destroy Annex F Group II HFCs in accordance with the percentages, timelines and
processes set out;

(d) Gradually reduce the use of HIFCs by 8§0-85% by late 2040s;

(e) Restrict the trading of controlled substances under Annex I with states thatare not
parties to the protocol;

(f) Establish and implement a new system that oversees the importation, exportation
and licensing of new, used and reclaimed controlled substances;

(g) Monitor and report the production and consumption of HFCs and HFC-23
emissions within their states; and

(h) Ensure that baselines are calculated for both HFC and hydrofluorocarbon (HCFC)
production and consumption.

The timeline under which these obligations are to be implemented depends on whether a
country is classified as an “Article 5 Party’ (developing country) or a ‘non-Article $ party’
(developed countries). Under Article 5(8), Article 5 parties are entitled to delay their
compliance with the measures set out under Article 2J and modify them accordingto the
timelines provided. _

In addition, awareness on the dangerous consequences of these hazardous materialstoboth
human life, health and the environment must be made.

Adoption of Bamako Convention is vital in combating the illegal activities. To ensure the
effectiveness the states parties to these instruments should develop and adopt national
policies that give effect to the contents of these instruments.

The Accession of the Bamalko Convention on the Ban on the Import into Africa and
the Control of the Transboundary Movement and Management of Hazardous Wastes
Within Africa.

The Bamako Convention was first negotiated by twelve (12) nations of the Organization
of African Unity in Bamako, Mali on 30" January 1991 and came into force on 22" April
1998. Currently, thirty-five (35) African states have signed the Convention. Kenyasigned
the Convention on the 17" December 2003 but is yet to accede to it.
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The objective of this Memorandum is to seek the National Assembly’s approval for
Kenya’s accession to the Bamako Convention on the Ban on the import into Africa and the
Control of the Trans Boundary The main object of the Convention is to prohibit the
import of any hazardous waste and to specifically ban transboundary movement of
hazardous wastes. State parties are imposed by the Convention to ban the importation
into, and the transit through, their territory of hazardous wastes and substances for human
health and environmental reasons.

The Obligations imposed by the Convention are for to-

(a) Prohibit the import of all hazardous and radioactive waste into Kenya;

(b) Ensure that hazardous materials are disposed of in the safest way possible;

(c) Minimize transboundary movements of hazardous wastes within Kenya;

(d) Prohibit all ocean and inland water dumping in Kenya; .

(e) Ensure that disposal of wastes in Kenya is conducted in an environmentally sound
manner; :

(f) Carry out its responsibilities concerning the transport and disposal of hazardous wastes
in a manner that is consistent with the protection of human health and the environment;
and

g) Introduce appropriate national legislation for imposing criminal penalties on all persons
who have planned, carried out, or assisted in such illegal imports. :

The Convention does not provide for reservations. However, a party may withdraw from

the Convention by giving notice in writing any time after three years from the date when

the Convention has entered into force. The withdrawal shall be effective one year after
receipt of the notice by the Depository (Secretary General of the OAU).

The impetus for the Bamako convention arose also from:

o The failure of the Basel Convention to prohibit trade of hazardous waste to less
developed countries (LDCs); ’

e The realization that many developed nations were exporting toxic wastes to Africa.

The Amended Nairobi Convention and the Protocol for the Protection of Marine and
Coastal IEnvironment of the Western Indian Ocean from Land Based Sources and
Activities.
The Nairobi Convention and the Protocol for the Protection of Marine and Coastal
Environment of the Eastern Africa Region was adopted on 21% June 1985 to develop, plan,
coordinate and co-operate in the protection and sustainable use of the Coastal and Marine
Environment. :
The Amended Nairobi Convention and the Protocol for the Protection of Marine and
Coastal Environment of the Eastern Aftican Region was adopted on 3 1% of March 2010 as
an amendment to the Nairobi Convention alongside the Protocol for the Protection of
Marine and Coastal Environment of the Western Indian Ocean from Land Based Sources
and Activities.
The Amended Convention and its Protocol are Regional Legislations covering the Eastern
and Southern African Region which currently has ten (10) state parties. Kenya is yet to
ratify the Amended Conveiition and its Protocol.
The objective of this Memorandum is to seek the National Assembly’s approval for
Kenya’s ratification of the amended Nairobi Convention for the Protection, Management,
6
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and Development of the Marine and Coastal Environment of the Western India Ocean
and the Protocol for the Protection of Marine Coastal Environment of the Westem Indian
Ocean from Land Based Sources and Activities.

5. It endeavors to protect from threat to the marine and coastal environment, its ecological
equilibrium, resources and legitimate uses, posed by pollution and the inufficient
integration of an environmental dimension into the development process.

6. The Convention recognizes the impacts of climate change on marine and coastal
environment resulting in, among other things, sea-level rise, increase of sa water
temperature, ocean acidification, weather and climate variability that affect or arelikely to
affect coastal communities. It also recognizes the special hydrographical and cological
characteristics of the region, which require special care and responsible management.

7. It recognizes the need to adopt integrated policies and practices of sustainable coastal zone
management to improve the quality of life of our people.

8. Under the Nairobi Convention, Kenya is required to make annual subscriptionsof USD.
45,302. The PS however noted that the amount is currently in arrears of USD. 226510.

9. Further, the representative of the office of Solitor-General informed the Membersthat the
Treaties before the Committee is in line with Constitution of Kenya and therefore the office
of Attorney-General pleads with Committee to facilitate the ratification of the treaties.

MIN/NO.NA/DC-EF&M/2023/055: COMMITTEE OBSERVATION.

1. It was noted that the treaties can only be ratified with reservations hence the Commitiee is

legally not able to propose any amendments to the agreements.
It was noted that it has taken long to ratify the agreements despite the cabinet approvalin

2.
May 2022.

3. It was further noted that under the Nairobi Convention, Kenya is required fo malke annual
subscriptions of USD. 45,302 which is currently in arrears of USD. 226,510 which the
Ministry of National Treasury needs to offset since payments for international subscriptions
are vested under the Ministry.

MIN/NO.NA/DC-EF&M/2023/056: ADJOURNMENT.

There being no other business, the meeting was adjourned at twelve noon. The next meeting is to
be held on the 7" March 2023 at 9.00am at Mini Chambers, County Hall, Parliament Buildings.
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MINISTRY OF ENVIRONMENT, CLIMATE CHANGE AND FORESTRY; MINISTRY

OF FOREIGN AND DIASPORA AFFAIRS; AND OFFICE OF THE ATTORNEY
GENERAL & DEPARTMENT OF JUSTICE

JOINT BRIEF ON THE BAMAKO CONVENTION ON THE BAN OF THE IMPORT
INTO AFRICA AND THE CONTROL OF TRANSBOUNDARY MOVEMENT AND

1.0

2.0.

MANAGEMENT OF HAZARDOUS WASTES WITHIN AFRICA

BACKGROUND

1.1.  Bamako Convention is a treaty of African nations prohibiting the import
into Africa and the Control of Transboundary Movement and
Management of Hazardous Wastes. The Convention was negotiated by
nations of the Organization of the then African Unity (AU) at Bamako,
Mali in January, 1991, and came into force in 1998. To date, it has 29
Signatories and 25 Parties. Kenya signed on 30" January 1991 but has not
ratified the convention.

1.2. The Bamako convention is a response to Article 11 of the Basel
convention which Kenya is a party. It encourages parties to enter into
bilateral, multilateral and regional agreements on Hazardous Waste to
help achieve the objectives of the convention.

1.3.  The third Conference of the Parties (COP 3) to the Bamako Convention
was held in December 2020 and It reaffirmed the Parties' commitment to
strengthen the Convention to prevent African countries from receiving
unwanted hazardous waste in their territories as well as promoting sound
management of chemicals and waste produced within the continent.

1.4. Parties reaffirmed their commitment to take concrete actions to
implemnent decisions adopted at the first and second Bamako Convention
COPs. They also agreed on a common scale to enhance their financial
contributions to the Convention. Parties further called upon African States
who have not yet ratified the Convention to do. Kenya is yet to ratify

this convention.

OBLIGATIONS IMPOSED ON KENYA BY BAMAKO CONVENTION

21 The general nhlioatinn far the nartyv'c cionatans ta the ronventinn ic that



3.0.

3

JUSTIFICATION FOR RATIFICATION
3.1

3.1.1. Ban the import of hazardous and radioactive wastes
forms of ocean disposal.
3.1.2. For |Intra-African waste trade, parties
transboundary movement of wastes and only conduct

must 1

consent of the importing and transit states among other comy

3.1.3. They should minimize the production of hazardous v
3.1.4. Cooperate to ensure that wastes are treated and dlsp
environmentally sound manner.

The need for the Bamako convention arose from the failure

as well as all

inimize the

it vlvith the

Lro]s!;
astes; and

sed|of in an

of the Basel

Convention to prohibit the trade of hazardous waste to lé‘ss djveloped

countries (LDCs) and the realization that many developed"i‘a’fi ns were
exporting toxic wastes to Africa. (Koko case in Nigeria, [firobo Koala
case in lvory Coast). The Bamako convention uses aljformat and
language similar to that of the Basel Convention, except fihat:|(a) it is
much stronger in prohibiting all imports of hazardous waste, and (b) it
does not make exceptions on certain hazardous wastes (ljlie those for
radioactive materials) made by the Basel convention.

African States have been victims of the disposal of hazardells wastes in

the past through importation or outright dumping. The c" nvention is

important because it will do the following:

3.2.1. Enable Kenya to build Capacity for handling hazaydous waste;

3.2.2. Prohibit the import of all hazardous and radioaltive wastes
into the African continent for any reason:

3.2.3. Get information on all movements of hazardous| wastes
within and across the Continent through the notification
process for parties;

3.2.4.  Prohibit all ocean and inland water dumping or ncineration
of hazardous wastes.

3.2.5. To ensure that disposal of wastes is conddgted| in an
“environmentally sound manner".

3.2.6. Promote cleaner production over the pursuit of a|jpermissible
emissions  approach  based on assimilative] capacity
assumptions;

3.2.7. Establish the precautionary principle;

3.2.8. Kenya will be eligible for the second phase Q]T! ‘(hel Africa
Stockpiles Programme which will rid African Gipuntries of
obsolete pesticides and stockpiles as well as pr‘e| ent; future
pile-ups of toxic wastes including e-waste;

3.2.9. Kenya will benefit from the strengthened regionél and sub-
regional legal and institutional capacity for §;D|id waste

management; and

MoEy TN | S R sz By il scon o
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4.0.

5.0.

acts and emissions contributing to the transboundary
movement of hazardous wastes.

3.3. Under the Environmental Management and Coordination Act (EMCA)
Kenya has banned the import of waste into Kenya. Kenya regularly
exports waste for environmentally sound disposal. To streamline and
promote cooperation within African trading parties and being a
generator of regional hazardous waste, the convention is important to

Kenya.

In August 2006, the cargo ship Probo Koala discharged 500 tons of toxic
waste in Abidjan killing 17 people and poisoning thousands more.

In 1988 thousands of barrels of hazardous waste disguised as building
materials were discovered in the village of Koko, Nigeria. Several barrels
were unsealed causing leakage and serious health effects to the

resiaents.

CONSTITUTIONAL AND LEGAL IMPLICATIONS

4.1. The Constitution of Kenya under Article 42 guarantees Kenyan citizens
the right to a clean and healthy environment. Hazardous wastes cause
air, water and soil pollution with elements associated with non-
communicable diseases such as respiratory diseases, cancer, heart disease
etc. Such pollution is the cause of the exponential increase in non-
communicable diseases. Article 69(1) (g) obligates the state to eliminate
processes and activities that are likely to endanger the environment.

4.2. Article 9(2) of the Treaty requires states to introduce appropriate
national legislation to impose criminal penalties on certain acts including
illegal imports. This is already embedded in the Environmental
Management and Coordination Act of 1999 (Rev. 2015) and the
Environmental Management and Coordination Act (Waste
Management) Regulations of 2006.

RELEVANT ACT |

5.1. The government recognizes the need to mitigate the risks posed by
chemicals to human health and the environment through air, water and
land pollution. To this effect, the government has developed policies
and laws to protect the environment and ensure sustainable use of
natural resources including chemicals and waste management.

59 The convention will support legislations that are administered by
Ministries responsible  for health, labour, agriculture, county
governments, trade and water resources; and which have specialized
policies on environmental protection.

5.3. Several legislations exist for environmental health and occupational
safety, among them the Environmental Management and Co-ordination




6.0.

7.0.

RESERVATIONS
6.1.

ECONOMIC IMPLICATION
7.1.

Act(Act No.8 of 1999; Public Health Act, (Cap. 242); tt
Protection Act, (Cap 243); the Food, Drug and Chemical Sut
(Cap 254); the Occupational Safety and Health Act,
Pharmacy and Poisons Act, (Cap 244); the Water Act, (Caf
Control Products Act, 346; Mining Act, 2016; Standards Ac
County Government Act, 2012; and the Explosives Act
National Policy on Occupational Safety and Health(:
counterfeit Act(2008).

The Treaty does not allow reservations. However, Article 3
Convention which refers Parties to an ad-hoc organ set
conference or to the International Court of Justice (ICJ)
resolution calls for the issuance of a notification givenf
withdrew from the compulsory jurisdicticn of the I
September, 2021. It would be worth notifying the deposi
position through our instrument of ratification since it has a
the dispute resolution clause in the Treaty. Making full disc
time of ratification is important as it may prevent unneg
hurdles in the event of a dispute. This does not howeve_
overall benefits of the Treaty to the country.

=y

e

"__

The principle is that the current scale of contributions to
budget and the revolving fund for assistance in case of eme
Parties to the Bamako Convention is calculated according ta
the African Union reflecting the fact that the Convention was
and adopted within the framework of that organization

———

> Radiation
stances Act,
2007; the
372); Pest
(Cap 496);
(Cap 115),
D12), Anti-

0(2) of the
up by the
{or dispute
hat Kenya
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TREATY MEMO NO: (2022

THE ACCESSION OF THE BAMAKO CONVENTION ON THE BAN ON THE
IMPORT INTO AFRICA AND THE CONTROL OF THE TRANSBOUNDARY
MOVEMENT AND MANAGEMENT OF HAZARDOUS WASTES WITHIN AFRICA

1.0 OBJECTIVE OF THE MEMORANDUM

1.1. The objective of this Memorandum is to seek the National Assembly's
approval for Kenya’s accession to the Bamako Convention on the Ban oni
the import into Africa and the Control of the Trans Boundary Movement

and Management of hazardous wastes within Africa.

1.2.  The ratification process was approved by Cabinet during its meeting held

on 12th May 2022.

2.0 BACKGROUND

2.1. - The Bamako Conyention was first negotiated by twelve (12) nations of the
Organisation of African Unity in Bamako, Mali on 30th January 1991 and
came into force on 22rd April 1998. Currently, thirty-five (35) African
states have signed the Convention. Kenya signed the Convention on the

17t of December 2003 but is yet to accede to it.

2.2. The Bamako Convention on the Ban of the Import into Africa and the
Control of Transboundary Movement and Management of Hazardous
Wastes within Africa herein referred to as the Convention was ignited by
a worldwide concern about the transboundary movement and disposal of
hazardous wastes. The fight for the protection of the environment in these

sectors began in the 1970s and the early 1980s.



2.3. The Bamako Convention came in to address the gaps of the Basel
Convention. The Basel Convention does not possess legally binding waste
destruction obligations; rather it only can offer weak, non-binding waste
disposal guidelines which could lead to serious contamination of the
biosphere. Further, it fails to prohibit the trade of hazardous waste to less

developed countries.

3.0 PROBLEM ANALYSIS

3.1. Hazardous wastes pose a great threat to human health and the
enviroﬁment. The healtl;.. effects of exposﬁre to hazardous \.vaste may
progress slowly and end up in chronic conditions. The common health
problems include; Skin conditions, respiratory infections, central nervous

disorders, blood infections, congenital disorders.

3.2. African states have been victims of disposal of hazardous wastes in the
past through importation or outright dumping. Examples of such
circumstances are the discharge of 500 tons of toxic waste in Abidjan
killing 17 people and ﬁoisoning thousands. of others. In 1988, thousands
of hazardous wastes disguised as building materials were also disposed

of in Koko, Nigeria causing serious conditions for the residents.

3.3 Iz Kehya, the pastoral population of Mandera county has been treated in
health facilities with complaints of poisoning or reaction resulting from
hazardous substances, the most common waste includes wood, glass,
scrap metal, textiles, kitchen waste, dispo sable nappies and-scrap metal.?

Moreover, in 2021, an order by the Kenyan Government was made to

1 United Nations News "Cbte d'lvoire: 10 years an; survivors of toxic waste dumping ‘remain in the dark,’ say UN
rights experts"17% August 2016
2 Omambia, B. & Ogonya, A. M. (2017). Assessing Household Solid Waste Management

Systems in Baraton Centre. Retrieved from
http://ueab.ac.ke/BIR}/download/birj_articles_2015/2015_CONFERENCE_17.pd

3



3.9.

return a 20 feet container to India when hazardous chemicals like

titanium were traced in the shipment.

Kenya's framework on environmental protection is vast starting from the

national statutes and other international laws such as the Stockholm

Declaration and the Basel Convention. All laws when read together show

the intent of Kenya in the protection of the environment.

The gaps in the law however that form the basis of this memorandum are;

o

Gaps in methods of monitoring discharges to the environment. Uﬁder
the Water Quality Regulations, holders of effluent discharge
licenses are required to monitor their discharges by the methods_
and procedures of sampling and analysis prescribed by NEMA.
However, 'such methods and procedures have not yet been
developed.

Gaps in equipment for the treatment of non-hazardous waste. Under
the Waste Management Regulations, waste generators must
install at their premises antipollution technology for the treatment
of the non-hazardous waste that is produced. However, there are
neither prescribed measures on the matter nor recommendations on
the use of existing national or international standards on the issue.
Kenyan law has no provisions on underground disposal. Kenyan law
fails to regulate work-over fluids, and naturally occurring
radioactive materials (NORM) !

Water Quality Regulétions do not provide sufficient requ'irements
and methods for disposal of Liquid Effluents derived from the
petroleum sector, except for discharge into water bodies and sewage

systems which may not necessarily provide for effective methods for



3.6

3.7

various reasons, e.g. availability of sewage system for disposal of
large volumes of effluents.
o Kenya has no regulatory requirements applicable to deck drainage

systems for removing oil-containing fluid from an offshore facility.

The present international, regional and national law applying to Kenya
has proven to be inadequate as evidenced by the above. The Country is
therefore in dire need of a law that would not only be a guideline but also
stipulate clear procedures and have implementation mechanisms to

ensure hazardous waste management.

Moreover, the law should have a standard way of regulating hazardous
waste-all over the African continent. The Bamako Convention is the best

to address the gap.

4.0 OBJECT AND SUBJECT MATTER OF THE CONVEI\TTION

4.1,

4.2,

The rﬁain object of the Convention is to prohibit the import into Africa of
any hazardous waste and to specifically ban transboundary movement of
hazardous wastes. State parties are imposed by the Convention to ban
the importation into, and the transit through, their territory, of hazardous

wastes and substances for human health and environmental reasons.

The Bamako Convention outlines hazardous waste examples in Annex 1
and stipulates when exactly one can be deemed to be involved in the
transboundary movement of hazardous waste. Further, it provides for a
resolution mechanism under Article 20 should they find themselves with

a case of transboundary movement of hazardous waste.



4. 3.

The Convention has clear guidelines for hazardous waste management,

proper implementation procedures, and clear classifications of hazardous

waste.

5.0 OBLIGATIONS IMPOSED BY THE CONVENTION

S5.1.

Mindful of the threat that hazardous substances have to the environment,
the rules of sustainable use of the environment, and the risk of damage
to human health, state parties are bound by the obligations of the
convention under Article 4 to: .

a) Prohibit the import of alll hazardous and radioactive waste int.o
Kenya.

b) Ensure that hazardous materials are disposed of in the safest
way possible,

c) Minimize transboundary movements of hazardous wastes within
Kenya.

d)  Prohibit all ocean and inland water dumping into Kenya;

e) Ensure that disposal of wastes in Kenya is conducted in an
environmentally sound manner.

f) Carry out its responsibilities concerning the transport and
disposal of hazardous wastes in a manner that is consistent with
the protection of human health and the eﬁvironment.

g) Introduce appropriate national legislation for imposing criminal
penalties on all persons who have planned, carried out, or
assisted in such illegal imports. Such penalties shall be
sufficiently high to both punish and deter such conduct. (Article
9(2)

6.0 JUSTIFICATION FOR ACCESSION

6.1.

Acceding to the Convention Kenya will:



11.

iii.

iv.

viii.

Enable Kenya to build Capacity for institutions for the
implementatiori of Multilateral Agreements on chemicals and
wastes;

Get information on all movements of hazardous wastes within and
across the continent through the notification process for
parties;(Article 13) |
Be eligible for the second phase of the Africa Stbckpiles Programme
which will rid African Countries of obsolete pesticides and
stockpiles as well as prevent future pile-ups of toxic wastes
ihcluding e-waste;

Benefit from strengthened regional and sub-regional legal and

institutional capacity for solid waste management;

- Reduce the likelihood of transboundary movement of hazardous
waste in Kenya; ' |

* vi.™s Receive support from the proposed merged African court in dealing
- with activities considered to be transboundary movement of
““hazardous wastes; (Article 20)

vii.* Have solutions to issues attracting transboundary movement of

hazardous wastes; (Article 20)

Have a guideline for acts and emissions contributing to the
transboundary movement of hazardous wastes. (Annex 1);and
Have a duty to Re-import hazardous wastes back to where they

came from as per the provisions of Article 8.

7.0 CONSTITUTIONAL AND LEGISLATIVE IMPLICATIONS

7.1. The Convention is consistent with the Constitution of Kenya 2010 and

other laws on the protection of the environment and human health. It

promotes all the constitutional values and objectives and does not allude

to an amendment of the Constitution.



7.2,

7.3.

The ratification of the Bamako Convention presents no new policy

implications for Kenya as the provisions of the Convention are already

embedded in the Environment Management and Coordination Act, 1999

(Rev 2015).

The national laws relating to hazardous waste management in Kenya are;

1.

[\

The Environmental (Preventionrof Pollution in Coastal Zone and other
Segments of the Environment) Regulations 2003 which requires
ships to off—loéd oil or oily mixture and wastes to the certified Port
Waste Reception Facility at the Port of Mombasa. |

The Environmental Management and Coordination Act 1999 (EMCA
1999)- Provides the legal and institutional framework applicable to
all local industries, including the petroleum sector. This is the
foundation ‘of environmental protection in Kenya.

The Environmental. Management and Coordination (Water Quality)

Regulations 2006 provides. more "specific instructions on how to

reach compliance with requirements imposéd by EMCA 1999 on

discharges of effluents into sewage systems, and into the
environment. | '
Environmental (Prevention of Pollution in Coastal Zone and other
Segments of the Environment) Regulations 2003 requires ships to
off-load oil or oily mixture and wastes to the certified Port Waste
Reception Facility at the Port of Mombasa.

Environmental Impact Assess_nient Guidelines and Administrative
Procedures-The guidelines provide details on the information on
what is expected in applications for Environmental Impact licenses,
and how it will assess such applications.

The Petroleum (Exploration, Development, and Production) Act,
2019)-This is the main law governing upstream petroleum operations

in Kenya.



7.4, As it deems necessary, Kenya may have to incdrporate in the laws
provisions for;

o Imposing criminal penalties on all persons who have planned,
carried out, or assisted in such illegal imports. Such penalties
shall be sufficiently high to both punish and deter such conduct.
(Article 9(2)

o Imposing strict restrictions on the importation, dumping, and
incineration of hazardous and radioactive waste into Kenya’s
oceans and inland water. |

o Establishing the classifications of vhazardous and radioactive
waste that are prohibited as per Annex 1 of the Convention.

o Establishing a central national authority that will oversee that
the prohibitions and restrictions under the Convention are

#  implemented.

8.0 IMPLICATIONS RELATING TO COUNTIES

8.1. The Sblig‘ations that are imposed under the Convention are under the

juris‘dicti'on of the National Government.

9.0 MINISTERIAL RESPONSIBILITY

9.1. The Ministry that will be responsible for the implementation and any
activity regarding the Convention is the Ministry of Environment and

Natural Resources.

9.2. The Office of the Attorney General and Department of Justice and the
Ministry of Foreign Affairs will coordinate the reporting process on State
obligations pursuant to the Treaty Making and Ratification Act No 45 of
2012.



10.0 RESERVATICNS

10.1. The Convention does not provide for reservations.

11.0 RECOMMENDATION TC THE NATIONAL ASSEMBLY

11.1. In consideration of the aforementioned facts, the National Assembly is
invited to:
1. Note the contents of the Memorandum;
2. Consider and approve Kenya’s accession to The Bamako
Convention on the_ Ban of the Import into Africa and the Control
‘of Transboundar;lf Movement and .Management of Hazardous
wastes within Africa.
3. . Direct the Cabinet Secretary of Foreign Affairs to prepare and

deposit the instruments of accession to the relevant depository.

//\ s ]
SIGNED..... O&;Z/] V(U/(/ULL/UW\:\ DATED.......... Q Qj% ...... JULY, 2022

-t . soes

AMB. RAYCHELLE OMAMO, SC, EGH
CABINET SECRETARY

MINISTRY OF FOREIGN AFFAIRS
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BAMAKQ., CONVENTION ON THE BAN OF THE TMPORT TO

AFRICA ANﬁ,THE CONTROL OE*TRANSBOUNDARY
MOVEMENT AND MANAGEMENT' OF
HAZARDOUS WASTES WITHIN. AFRICA




PREAMBLE

The Parties to this Convention,

T.. Mindful of the growing. thréat to hurman health and the environment
bosed by the increased generation and the complexity of hazardous wastes,

2. Further mindful that the most effective way of proteéting human healr v
‘and the environment from the dangers posed by such wastes is the reduction of their
generation to a minimum. in terms of‘quan tity and/or hazard potential,

3. Aware of the risk of damage to human health and the environment
caused by transboundary movements of hazérdous;-.was;z*es_-,

4, Reiterating that States should ensure that the generatorshould carry out
his responsibilities with regard to the transport and disposal of hazardous wastes in
a manner that is consistent with the protection of hurman hesith snd environment,
whatever the place of disposal,

5. Recalling relévant Chapter of the Charter of the Organization of Africs
Unity (OAU) on Environmental Protection, the Afiican Charter for Human and People: R
Rights, Chapter IX of the Lagos Plan of Action and other Recommendation's adopted
by the Organjzation of African Unity oh the environment,

6. Furtherrecognizing the sovereign fy of States to.ban the importation into,.
and the transit through,.their territory, of hazardous wastes and substances for human,
‘health and environmental reasoris,

7. /?e‘co’gn/"zin'g also the increasing mobilization in Africa for thie prohibition
of transboundary movements of hazardous wastes and their disposal in African
countries,



P

2

8. Convinced that hazardous wasles should, as far.as is compatible with
environmentally sound and efficient management, be disposed in the State where they
were generated,

8’ Conviriced that the effecf/ve control and m/n/m/zaz‘lon of. transboundary
movements of-hazardous wastes will act.as.an incen tive; in. Africa and elsewhere, for

the reduction of the volumé of the generation of such wastes,

70. Noting that a number of iriternational and regional agréeinernts deal with
the problem of the protection and preseivation of the enivironment with regard to the
transit of dangerous goods,

11. . Taking into account the Déc/arat/‘on ofthe United Nations Conferérice on
the. Hurnan Envirohment (Stockholim, 1972), the Cairo Guidelines and Principles for
the Enwronmenz‘a//y Sound Managerrient 'of Hazardous Wastes addopted by the
Governing Co. uricil of the United Nations Environment Programme: (UNEP) by Decision
74/30 of 17 June, 7987 the Recommendat/ons of the Umz‘ed Naz‘/ons Commn‘z‘ee of’
b/enmally), z‘he Charz‘er of Human R/ghts relevanz‘ recommendat/ons dec/arat/ons .
instruments and régulations adopted within the United Nationis Systéim, the relevant

.Art/c/es of the 1989 Basel Convertion on the Control of Transboundary Moveements:

of Hazadous Wasites and their Disposal, allows for the establishment of regional
agreements which may be equal to or sz‘ronger than its own prowsmns Article 39 of

the Lome IV Conven tion relaz‘/ng fo the international movement of hazardous wastes

and radioactive wastes, African inter-governmental organizations and the work and
studies dome within. other international and regional organizations,

12: Mindful of thé $pirit, principles,. aims and functions of the African

-Convention on the Conservation of Nature and Natural Resources adopted by the

African Heads of State and Goverriment in Algiers (1968) and the World Charter for
Naturé adopted by the General Assembly of the United Nations at its Thirty-seventh
Session (1982) as thé rule of ethics in respect of the protection of human
environment and the conservation of natural resources,
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713. Concerned by the problems of the transboundary itraffic in hazardous
wastes, '
74. Recognizing ‘the need to promote the development of clean production

methods, including clean technologies, for the sound fmanagement of hazardous
wastes produced. in Africa, in particular, to avoid, minimize and eliminate the

generation of such wastes,

15. Recognizing also. thst when necessary- hazardous wastes should b
transportéd- in  accordance with relevant internationsl/ converitions  and
recommendations,

16. De’terhw'ned 10 protect, by strict toritrol, the human health-of the African
population and the environment against z‘he adverse effects which may resultifrom the

generation of.-hazardous wastes,
17. ' Affirming a commitment also to .responsibly address the problem of
hazardous wastes originating within the Continent of Africa,
HAVE AGREED AS FOLLOWS:
A-R'—TIGLE 7

DEFINITIONS

For the purpose 6f this Convention:

7. "Wastes" are subsz‘ances or materials which are d/sposed of, or are
intended to. be d/sposed of, or are required to-be disposed of by the provisions of

national la w,
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2. "Hazardous wastes" shall mean wastes as specified in Article 2 of this
Convention,;
3.. "Mariagement” means the preveition and reduction of hazardous wastes .

and the collection, transport, storage, z‘re,afmve'nt éither for re-use .or. disposal of
hazardous wastes Including after:care of disposal sites;

4, - "Transboundary Movernent” means any movement of Hazérdous wastes
from an area under';rh‘é national jurisdiction of'a'vny' state to or z‘h_/_'a‘ugh an.area under
the national jurisdiction of another State, or to or through an area not under the
national jurisdiction of gnother State, provided at least two ‘.S‘taz‘es%are./'n'vo/ve:d in the

movement;
5. , “Clean production- methods" means prodiction or industrial Systeiin's:

‘which avoid or eliminate ihe. generativon of hazardoiss wastes and hazdrdous products
in cgnformity with Article 4; Section 3 (f)-and (g} 6f this Con vention;

6. "Disposal”meansdny operation spetifiedin Anpex /Il to this Con vention;
7. "Approved sife or facility " meins & site or facility for the disposal of

hazardous wastes which is authorized gr permijtted to opérate for this purpose by a
relevant authority of the State where the site or facility is located;

8. 9 Competent auth o'rfi‘.}'z:" méans.one go vefnm'en tal authority.désignated b y
a Party to be resporisible, within such geographical areas as the Pan‘y may think fit,
for receiving the natification of a transboundary movement 6f hazardous wastes and-
any information 're/az‘éd to it, and for responding to such a notifica tion,-.as provided jn
Article’ 6}

9. "Focal point” means the entity of -a Party referred to .in Article &
responsible for receiving and submiitting information as provided for'in-Articles 13 and
16;
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70. ”EnV/ronmema//ysoundmanagemem‘ofhazardous wastes " means: z‘ak/ng :
. 8ll practicable steps to ensure that hazardous wastes are managedm gd manner'which
will protect human hea/rh and environment against the adverse effects which may
result from such wastes; '

71. "Aréa under the natiorial jurisdiction of a State” ieans any: land, marine
area or airspace within .which a State exercises administrative and. regulatory
responsxb///ty /n accordance with international law in' regard to the protection of
human health or the environment;

72. "State of export” means.a State from which a transboundary movement
of fiazardous wastes is planned to be initiated or.is initiated;

i3 "State of import"” means a State to which a z‘ransboundary movermient is
planned'or takes place for the ptirpose of dispasal therein-or. for the purpose of loading

prior to disposal in an area not under the national jurisdiction of any State;

4. "State of transit" means any State, other than the State of export or
import, through which a movement of hazardous wastes is planned or takes place;

15, S tates concerned” means Parties which are States of export or/mport
or transit States whether or not. Parties;,

76. “Person™ means any natural or légal person;

77 "ExXporter"'means any person under the jurisdiction of the State export
who arranges for hazardous wastes to be exported

78. “Importer"means anypérson underthe jurisdiction of the State of import
who arranges for hazardous wastes to be imported;

78. "Carrier” means any person who carries out the transport of Hazardous
wastes,
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20. "Generator” means any person whose activity produces hazardous
wastes, or, if that person is not known, the person who is in possession and/or

conirol of those wastes;

217. "Disposer™ means any person to whom hazardous wastes are shipped
and who carries out the disposal of such wastes; ’ ‘

22, “Illegaltraffic " means any transboundary movement of hazardouswastes
as specified iri Article 9;

23, "Dumping at sea” means the deliberate disposal of hazardous wastes at
sea from vessels, aircraft, platforms or other man-made structures at seéa, and
inicludés ocean incineration and disposal into the seabéd and sub-seabed.

ARTICLE 2

SCOPE OF. THE CONVENTION

7. ' The following substances shall be "hazardous wastes" for the purposes |

of this convention.:

a)  Wastes that belong to any.category contained in Annex / of this
Corivention;

(b) Wastés that are not covered under paragraphi (a) above but are
definéd as, or are considered to be, hazardous wastes by the
domestic legislation of the State of export; import Or transit;

(c)  Wastes which possess any of the characteristics contained in
Annex Il of this Convention;

(d} Hazardous substances which have been banned, canceled or
retused registration by government regulatory action,. or
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volun tarily withdrawn from: re__g)'s.z*ra tion, in the country of
manufacz‘ur‘e_,, ror human health and en vironmental reasons.

2. Wastes which, as a result -of being radioactive, are subjécf o any
international control systems, includin ginternational in'Sszunjeh'z‘s_, applyingspe c/ﬁca_][ %
to radjoactive materials, are included in the scope of this Convention.

3.. Wastes which derive frorm the normal operations of a ship, the discharge
of which is‘covered by another Internationalinstrurment, shall not fall within the scor~
of this Conventior. ‘

ARTICLE 3

NA T/QNAL. DEFINITIONS OF HAZARDOUS WASTES

7. Each Staté shall, within six montlis of becoming ‘a Party to this
Convention, inform the Secretarist of the Convention of the wastes, other than those
listed in Annex 1 of this Convention, considered or defined as hazardous under its.
national legislation and of any requirements concerning transboundary movement
procedures applicable to such wastes, |

2. Fach Party shall subsequenitly inform. the Secretariat of any significar* )
chariges to. the infaration it has pr,o;igide;d pursuant to Paragraph 1 of this:
Convention.

3. The Secretariat shall forthwith inform-all Parties of the inforrnation it has.
received pursuant to Paragraphs: 1 and 2 of this Article.

4. Parties shall be responsible for making the inforiation transmitted :to.
them by the Secretariat under Paragraph 3 of this Article, available to their exporters
and other appropriate bodjes. |
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ARTICLE £

GENERAL OBLIGATIONS

1 Hazardous Weaste Import Ban.

All Parties shall take appropriatelegal, administrative andothermeasures.
within the area under their jurisdiction to p,._‘ro"h/bii‘ the import of all hazardous wastes,
for anyreason, into Africa from non-Contracting Parties. Such import shallbe deemed.
illegal and-a criminal act. All Parties shall: ' '

(a)

(b)

Forward-as soon as possible, all information relating to such.illegal
hazardous wasté import activity to the Secretariat who shall
distribute the information to all Contracting Parties;

C‘_—b—bperaz‘e to ensure that no imports of hazardous wastes from
a non-Party enter a Party to this Convention. To this end, the
Parties shall, at the Conferen ce of the Contracting Parties consider
other enforcement mechanisms.

2, Ban on Duh’zp[ng of Hazardous Wastes at Sea, Internal Waters and

Waterways.

fa)

Partiés in ¢onformity with related international corivéntions and
instruments shall, in the exercise of their jurisdiction within their
internal waters, territorial seas, exclusive economic zones and
continental shelf, adoptlegal, admiriistrative and other appropriaté
measures to éontrol all carriers from non-Parties, and prohibit the
dumping at sea of hazardous wastes, ificluding their incineration
at sea and their disposal in the seabed and sub-seabed; any
dumping of hazardous wastes at séa, including incineration at sea
as well as seabed and sub-seabed disposal, by Contracting
Parties, whether in interrial waters, territorial seas, exclusive
economic zones or high seas shall be deemed to be illegal;



Parties shall forward, as soon as possible, ajf informiation re/éz‘/n g

(b)
10 dumping of hazardous wastes to the Secretariat which shall
distribute the information to s Contracting Parties.
3. Waste Generation in Africa,

Each Party shall-

fa)

(b)

(c)

(dj

fe)

Ensure that hazardous waste generators Subrmit to the Secre tar- t

hazardous waste audit;

Impose unlimited fiability as well' as joint and several liability on.
hazardous waste génerators;

- Ensure the avallability of adequate treatmerit and/or d/’Sposa/ |

facilities, rorthe environmen tally sound managementof ha‘zar‘_'o’o_(_i'
‘Wastes whicli shall be located, to the extery possible, within jt- _!

Jurisdiction;

Ensure that persons involved: in e management of fiazardous
wastes within its Jurisdiction take-such Stéps as are necessary to
prevent poflutiori arising from such wastes and. jf such pollution

occurs, to minimize the consequence thereof for human health
and environment;
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The Adoption of Precautionary Measures:

(7)

(g)

Each Party shall strive to ao’opz’ and implement the preventive,
précautionary approach to pollution problems which entails inter-
alia, prevénting the release into the environment of. substance's
which may cause harrn to humans or the environment without
warting g for Scientific proof- regard/n g such harm. The Parties shall
co-operate with esch other in taking the appropriate measures to
implement the precautionary pririciple to pollution . prevention
through the application of clean production metliods, rather than
the pursuit of a permissible emissions approach based on
assimilative capacity. assumptions;

In this respect Parties shall promote cléan productiori methods

applicable to entire broduct Jife cycles including:

raw. material selection, extraction and processing;

- preduct  conceptualization, design, manufacture arid

assemblage;

- materials transport during all phases;

- ‘in,‘c'/usz‘ria/' and household usage;

- reintroduction of the prodiuct into industrial systems or
nature when it no Idhiger serves a usefi/ functiony

Clean production shall notinclude "end-of- -pipe” pollution controjs
such as filters and scrubbers, or chemical, physical or biological
freatment. WMeasures which reduce the volume of waste by
incineration or concentration, mask the hazard by dilution, or
transferpollutants from.one environmental medium to.another, are
also excluded,
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(h) The issue of the transfer to Africa of polluting technologies shall
be kept under systematic réview by the Séecretariat of the
Conference and periodic reports made to the Conference of the
Parties;

Obligations in the Transport and Transboundary Movement of Hazardous'
Wastes from Contracting Parties:

(i) Each Party shall prevent.the export of hazardous wastes to States.
which- have prohibited by their legisigtion or jnternational
agreements all such imports, or if it has réason. to believé that the'
wastes in question will not be managed in an environmentally
sound manner, according to criteria to be decided on by the
Parties at their first meeting;

() A Party shall not permit hazardous wastes to be exported to a
State which does not have the facilities for disposing of them in
aii environmentally s6und maniier;

(k) Each Party shall ensure that hazardous wastes td be exported-é
managed in an erivironmentally. sound manner in.the State ¢
import and oftransit. Technical guideliries for the én vironitientally
sound managemeént of wastes subject to this convention shsll be
decided by the Parties at théir first rnéeeting;

(1) The Parties agree hot to allow the export of haz'ardous wastes for
disposal wyithin the area South of 60 degrees South Latitude,
whethér or not such wastes are subject to transboundary
moviement,

fm)  Furthermore, each Party shall:



(1)

(i)

(i)

(iii)

12

prohibit all persons under its national jurisdiction
from transporting or Oisposing of hazardous wastes
unless such persons are author‘fz_'eo’ or allowed to .
perform such opérations;

erisure that hazardous wastes that are to: be the
subject ofa transboundary movement are packaged,
labelled, andtransportedin conformity with. gerierally
acc‘e_pz‘:ed and recognized international rules and
standards in the field of packsging, labelling and
transport, and that due accountis taken of relevant
internationally recognized prdactices;

ensure ‘that hazardous wastes be accompanied by a
movemerit document, containing information
specified in Annex IV B; from ihe point at which a
transboundary movement commences tothe point of
disposaly

Parties shall take the appropriate measurgs to ensure that the
transbouridary movements of hazardous wastes only are allowed

ife

(i)

(i)

the State of export does not have the technical
capacity. and the necéssary facilities;. capacity or
suitable. disposal sites in order to dispose of -the
wastes in question in an environmentally sound and
efficient manner; or

the transboundary mo vement in question is in
accordance with other criteria to be decided by the
Parties, provided those criteria do not differ from the -
objectives of this Conventioiy,
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(p/

{q)

(r}

(s)

1)

(u)
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Parties exercisiviy their right to prohibit the Import of hazardo -
wastes for disposal shall inform the other Parties of their decision
pursuant to Article 13;

pursuant to Sub-paragraph (q) above,
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4. Furthermiore:

(a) Parties shall una’errake to enforce the obligation of this Coriveri tion
against offena’ers and infringements accordin g to rélevarit national
laws and/or order to better protect human heslth and. the
environment;

b}  Nothing in this Convention shall prevent 3 Party from /mposmg
additional requirements that are consistent with the provisions of
fhls Convention, and are in accordance with the rulés of
/nz‘ernaz‘/ona/ law, in order to befz‘erproz‘ecz‘ hiuman health and the
environment;

(c)  This €opvention. .fecbgn/'fzes the sovereignty of States over their
territorial sea, waterwa ys and air space established in accordance
with international law, arid jurisdiction which States have in their
exclusive économic zone and their coritinen tal shelves.in
accordance with international law, and the exercise by ships and
alrcraft of all States of navigation rights and freedoms as provided
for in /m‘ernat/ona/ law and as ref/ecz‘ed in relevant /nz‘ernnz‘/on:/
instruments.

ARTICLE 5

DESIGNATION OF COMPETENT AUTHORITIES
EFOQCAL POINT AND DUMPWATCH

To:facilitate the implemeéntation of this Gon vention, the Parties shall:

7. Designate or establish one or more competent authorities and one focél
point. One competent. -authority shall be designated to receive the notification in case
of a State of transit.
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2. Inform the Secretariat, within three months of the date of the entryinto

force of this Convention for them, which agencies they have designated as their focal
point and their competent authorities:

a2, Inform the Secretariat, within one month of the Oate of decision, of any
changes regard/ng the designations made by them under paragraph 2 above.

4. Appoint a-national body. to act as a.Dumpwatch. In such capacity as a -

dumpwatch, the designated national body only will be required to co-ordinate with th
concerped governmental and non-governmental bodies.

ARTICLE 6

TRANSBOUNDARY MOVEMENT AND NO TfFIC_‘A TION
PROCEDURES

7. The State of export, sha//noz‘/fy, or shall require the generator or exporter
to notify, in writing, through the channel of the competent authority of the State of
export, the competent authority of the -Stdte concerned of any proposed
transboundary movement of hazardous wastes. Such notification shall contain th:
dec/araz‘/on and /nformatlon specified in Annex IV A of this Convem‘/on written in &
/anguage acceptablé to the State of/mporr Only one natification needs.tq be sent
to' each State .concerned.

2. The State of/mporz‘ Shall respond to the notifierin wr/z‘/ng consénting to
the movement with or without conditions, den ying permission for the movement, or
request/ng ao’o’/z‘/ona//nformar/on A copyofthe final response of the Stste ofimport
shall be sent to the competent authorities of the States concerned that are Parties to
this- Convention.

3. The State ofexport shall not allow the transboun dary movement until it
has received:
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fa) written consent of the State of import, and
(b)  Trom the State of import written confirmation of the existence of
a contract between the exporter and the disposer specifying
environmentally sound management of the wastes in question.
4, Each State of transit which is a Party to this .Convention shall piomptly

ackno w/edge to the notifier réceipt of the notification. It may subsequently respond
to the notifier in wiiting within 60 days-consen ting to the movement with or without
conditions, denying permission for the movement, or requesting additionalinformation.
The State of export shall not allow the transboundary riiovement to commence until’
it has received the written consent of the State of transit.

5. In the case ofa transboundary movementof hazardous wastés where the
wastes are /éga//y defined as or considered to be hazardous wastes only:

(a)

(b)

(c)

by:-the State of export, the requirements of paragraph -8 of this

Article that app/y to the importer or disposer and the State of

import shall apply mutatis mutandis to the exporter and State of

export, respectively; -

by the State of import or by the Statés of import and 'trans}'f
which .are Parties to this Convention; the requirements of
paragraph 1,3,4 and 6 of this Article that apply to-the exporter
and State-of export shall app/y Mmutatis mutandis to z‘he importer
or'disposer and State of import, respectively; or

by any State of transit which is Party to this Converition, the
pravisions of paragraph 4 shall‘apply to such State.

6. The State shall use a shipment specific notification even wherehazardous
wastes having the same physical and chemical characteristics are shipped-regularly.
to the same o’/'spéser via the same customs office of entry of the State of import, and
in the case of transit via the same customs office of éntry and exit of the State or
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States of transit; specific-notification of each and every shipment shalf pe required and
contain the information in Annex IV A of this Convention.

7. Each Party to this Convention shall imit their points or ports-of en try and
notify the Secretariat to this effect for distribution to all Contracting Parties. Such
poirits and ports shall be the only ones permitted for the transboundary movement-of
hazardous wiastes.

8. The Parties to this Convention shall require that each person who taki
,_c,";_ar,_g'e or a transboundary movement of hazardous wastes Sign -the. movemer
document ejther upon delivery or. receipt of the wastes in -question. They shall also
require that the o’/"spo'sw inform both the exporter and the bompeten_z‘;aurhority of the .
State of export of receipt by the disposer of the wastes in question and, in due
course, of z"he completion of disposal as specified in the notification. If no such
information is received withini the State of export, the competent authority of the
State of export or the exporter shall-so notify the State of import. |

9. The notification and response by this Article shall be. transmitted to the
competent authority of the States concerned.

./_,’O. . Any transboundary rmovement of ﬁa'zar_'dou's;‘ wastes shall be covered by
insurance; bond or other guarantee as -may be required by the State of import or ar.
State: of transit which is a Party to this Convertion.

ARTICLE 7

ITRANSBOUNDARY MOVEMENT FROM A PARTY
THROUGH STATES WHICH ARE NOT PARTIES

Paragraph 2 of Article 6 of the Convention shall apply mutatis mutandis
to transboundary movements .of hazardous wastes from a Party through a State or
States which are not Parties..
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ARTICIE &8

DUTY OF RE-IMIPORT

When a transbouridary movernent of ‘hazardous wastes to. which the
cohsént of the States concerned has beerr given, subject to the provisions of this
Convention, cannot be completéd in accordance with the terms of the con tract, the
State of export shall ensure that'the wastes in guestion are taken _ba,c[;_'{ into the State
of export, by the exporter, it é/ternatiye affange}hem‘s cannot be made for their
disposal in an environmentally sound manrier within a maximurm of 90 days from the
time that the importing State informed the State of export and the Secretariat. To
this end, the. State of export anid any State. of trarsit shall not oppbse, hinder .or
prévent the return of those wastes to the State of export.

ARTICLE 9.

ILLEGAL TRAFFIC

l: For thée purpose ’_ovf-'z‘h/'s, Convention, ény fransboundary movéemeént of
hazardous wastes under'the following Situations shall be deemed to- be illegal traffic:

(a)  if cariied-out without notification, pursuant to the provisions of
this Convention, to all-States toncerned; or

(b)  if carried but without thé consént, pursuant to the provisions of
this Convention, of a State concerned; or

(c) if eonsentis obtained from States concerned through falsification,
misrepresentation or fraud; or

(d)  if it does not conform in a material way with the documerits, or
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e/ if it results in deliberate disposal of hazardous wastes in
contravention of this Convention and of general principles of
international law.

2. Each State sha// introduce appropriate national legislation for imposing
cr/m/na/ penalties aon.all persons who have planned, carried out, ‘or assisted in such
illegalimports. Such penalties shall be sufficien tly hlgh to both punish snd-detersuch
condict.

3. In case of a transboundary movement of hazardous wastes - deémed t
be illegal traffic as the result of conduct on:the part of the-exporter or generator, the
State of export: shall ensure that the wastes in question are taken back- by the
exporter or-generator or if necessary by itself into the State of export, within 30 days
from the time the State of export has been inforimed about the illegal traffic.. To:-this
end the States concerned shall not oppose, hinder or prevent the return of those
wastes to the State of export and appropriate legal action shall be taken against the

contravenor(s).

4. /n the.case.of a transboundary movemerit of hazardous wastes deemed
{o-be illegal iraffic as the result of conduct on the part of the importer or disposer, the
Sz‘az‘e of import shall ensure that the. wastes in question are returned to the exporter
| by the importer and that legal proceed/ngs according -to. the prowsmns of th.
Convention are taken against the -contravenor(s).

ARTICLE 70

INTRA-AFRICAN COOPERATION

1. The Parties’ to this Convention shall cooperate with one another anhd with
relevant African organizations,. to improve and achiéve the environmentally sound
managemert of hazardous wastes.

2, To this end, the Parties shall
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make available information, whether on a bilateral or multilateral
basis, with a view to promoting clean production methods.and the
environmentally sound mariagement of hazardous wastes,

including harmanization of technical standards and. practices for:

the adequate management of hazardous wastes;

coopérate in monitoring the effects: of the management of
hazardous wastes on human health and the environment;:

co-operate, subject to their national laws, regulations and policies,
in the development and implementation of new: environmentally
sound clean production technologies and the .improvement of
existing technologies with & view to eliminating, as far as
practicable; the .generation of hazardous. wastes and achieving
more effective and efficient methods of ensuring their
management in an environmentally sound manner, inclirding the.
study of the econornic, social and environimental effects of the
adoption of such riew and improved technologies;

co-operate éct[ve/y to their national laws, regulationsand policies,
in the transfer of technology and management systems related to
fheAenvi’ron,men:'t_a'/Iy sound managernent of hazardous wastes.
They shall :alsa copperate in developing the: technical capacity
among Parties, especially those which may need and request
techinical assistance in- this field;

co-operate in developing appropiiate technical guidelines-and/or
codes of practice;

co-operate ifi the exchangé and dissemination of information on
the movement of haz’am‘.o_i/s wastes in conformity with Article 13
of this Convention.
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ARTICLE 717

INTERNATIONAL CO-OPERATION |
BILATERAL, MULTILATERAL AND REGIONAL AGREEMENTS

7. Parties tg this Convention may enter into bila téral; multilateral, orregional
agreements.or afrangements regarding the transboundary movementand mana gement
of hazara’ous wastes-generated in Africa with Parties ornon-Parties provided that suc.
agreements or arrarigements do not derogate from fthe envifonmen tally sounc
managemerit ofhazardous wastes as required by this Convention. Theseagreements
or arrangements shall stipulate provisions which are no less environmentally sound
than those provided for by this Convention. ‘

2. Parties shall notify the Secretariat ofany bilateral, multilateral or regional
agreements or arrangements referred to in paragraph 1 of this Article and those which
they have entéred into prior to the entry into force of this Convention for them, for
the purpose of controlling transboundary movements of hazardous wastes which take
place entirely. among the Parties to  such agreements.  The provisions. of this
-Convention shall not affect fransboundary movements of hazardous wastes generated:
in Africa- which take place pursuant to such -agreements provided that such
agreements are compalible with the énvironmentally sound management of hazardot
wastes as required by this Convention.

3. EFach C‘om‘racz‘/ng ‘Party- shall prohibit véssels. f/y/ng its flag or aircraft
registered in its territory from carrying out activities in contravention to this
Convention.

.-4,, Parties shall use. appropriate. measures to. promote: South-South

cooperation in the implementation of this Convenr/on

& Taking into account the needs of developing countries, co- ~operation
between iaternational organizations is.encouraged in order to- promote, among other
things; public awareness, the a’eve/opment of the rational managerhent of hazardous
wastes and the adoption of new and less polluting technologies.
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LIABILITIES AND CONMPENSATION

The Conference of Parties shall set up an Ad Hoc Expert Organ to prepare
g Draft Protoco/ setting ouz‘ appropriate rules and procedures in thé field of liabilities
and compensation for damage resulting from the transboundary moveément of
hazardous wastes. ‘

ARTICLE 13

TRANSHISSION OF INFORMATION.

7. - The Farties shall ensure that iri the case 6f an accident occurring dbr/'ng
the transboundary movement of hazardous wastes or their dispasal which is. //ke/y to
present risks to human health ahd the environment in dther States, those Statés are

immediately informed.
2. ' The States shall inform each other, through the Secretariat, of:

(a) Changes regarding the designation of competent authorities and/or
focal points, pursuant.to Article 5 of the present Convention;

(6] Changesin their national definition of hazardou's wastes, pursuant
to Article 3 of thé present Convention;

(c) - Decisions made by them to limit or'ban’ the import of hazardous
' wastes; |

(d)] Any other -information required pursuant to paragraph

4 of this Article.

3. The Parties, consistent with national laws: and regu/atlons shall set up
information collection and dissemination mechanisms on harzadous wastes. They
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shall transmit such information through the Secretariat, to the Conference of the
Parties established under Article 15 of the present Convention, before the end of each
calendar year, i a report .on the previous calendar year, containing the following

information:

(a)

(b}

(c)

(d)

Compétent authorities, Dumpwaz‘ch, and focal points ‘that -have:
been designated by them pursuant to Article 5 of the present
Convention.

Information re_garo’)h g transboundary movements of hazardous
wastes in ‘which they have been involved including:

(i) the quantity of hazardous wastes exported, their
category, characteristics, desz‘ination, any ‘transit
country and. disposal methods as stated in the

natification;

(i) the amount of hazardous wastes imported, their
category, characteristics, origin and disposal
methods,; .

ifi) disposal which did not proceed as intended;

(iv) Efforts to achieve a reduction of the .amount of
hazardous wastes subject to transhoundary
moverments.

Information on the measures adopted by them in the

implérnentation of this Conven tion;

Information on available qualified statistics - which have beep

compiled by them on the effects on human health and the

environment of the .generation, transportation, and-disposal of
hazardous wastes - as part of the information required- in
conformity with Article 4 Section 3 (al of this Convention;
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{e) Information concerning bilateral, multilateral and regiconal
agreements and arrangements entered into pursuant to Article 77
of this Convention.

(7] Information on accideiits occurring during the z‘ransbound_éry
movements and disposal of hazardous wastes and on the
measures undertaken to deal with them;

(g) Information on disposal opz‘/ons operated W/z‘h/n the area under
their national jurisdiction;

(A)  Information on measures undertaken for the de velopment of clean
production methods, including clean producr/on technologies, for
the reduction and/cr elimination or the product/on of hazardous .
wastes; and.

//') Such other matters as the Conferénce of the Parties shall deem
relevant.
4. . The Parties, consistent with national faws and regu/at/ons shall ensure

that copies of &ach rotification concerning any given transboundary movermrient of
hazardous wastes, and the response to it, are sent to the: -Secretariat.

ARTICLE 14

FINANCIAL ASPECTS

7. The regular budget of the Conferencé .of the Parties, as required in
Articles 15 and 16 of this Convention, shall be prepared by thé Secretariat and
approved by the Conference.

2 8 Farties shall, at the first meeting of the Conference of the Partigs, ‘agree.
0on a scale of contributions to the recurrent budget of the Secretariat.
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3. The Parties shall also considerthe establishment of 3 re velving fund to
assist on, an interirn basis, in case of emergency situations to minimize damage from
disasters or accidents arising from transhoundary movements of hazardous wastes or
during the disposal of such wastes.

o, The Parties agree that, according to the specific needs of different
regions and sub-regions, regional or sub-regional centres for training and technology
transtersregarding the management of hazardous wastes and the minirization ortheir .
generation should be established as well as appropriate funding mechanisms of & .
voluntary nature: ' ' '

ARTICLE 75

CONFERENCE OF THE PARTIES

7. A Conference of the Parties made up of Ministers having the environment
as their mandate is hereby established. The first me:ez‘/'ng_ of the Conference of the
Parties shall be convened.-by the Secretary-General of the OAUnot later than one yvear
arter the entry into force of this Convention: Thereafter, ordinary meétings: of the .
Conference of the Parties shall bg held at regular intervals to be determined: by the
Conferénce at its first meeting. '

2. The Conference of the Parties to this Convention shall adopt Rules. of
Procedure for itself and for any subsidiary body it may establish, as wWéll as’ finaricial
rules to deterrnine in particular the financial participation of the Parties under this
‘Convention.

3 The Parties. to this Convention at-their first meeting shall consider an y
additional measures needed to assist them in fulfilling their resporisibilities with
respect to ‘the protection and the preservation of the marine and infand waters
enviranments in the context of this Convention.
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4, ' The Conference of the Parties shall keep. under continued review and
evaluation the effective implementation of this Conveéntion, and in addition, shall:

(a)

(b)

fc)

(d]

( ' le)

(f)

promote the harmonization of app‘ropriéte‘po/icies, 'stra_z‘eg/_'es' and
measures -for minimizing harm to human health and the
environinent by hazardous wastes;

consider and adopt amendments fo this Convention and its
annexes, taking into consideration, inter-alia, available scientific,
technical, economic and erivironmeéntal information;

considérand undertake any addjtional action that may be required
for the achievemeiit of the purpose of z‘/z/'.é Convention in the light
of experience gained.in its operation and in the operation of the.
agreernénts and arrangémerits envisaged in Article 17 of the
present Convention;.

consider and adopt protocols. as required;

" establish such-subsidiary bodjes as dre deemed necessary for the.

implementation of ‘this. Convention; and

' make decisions for the peaceful settlement of disputes arising

from the transboundary movement of hazardous wastes, if need
be, according. to international law.

5. Organizations may be represented as observers at meetings of the
Confe‘neh_,cé of the Partiés to this.Convention. Any body or agency, whether national
or international, goverrimental or -nion—gove'rnmenfa/, qualified ini fields relating -to
hazardous wastes which has informeéd the Secretariat, may be represented as an
observer at a meeting of the Conferénce of the Parties to this Convention. The
admission and participation of observers shall be subject to the rules of procedures
adopted by the Conference of the Partiés.



~\
.

27

ARTICLE 16

SECRETARIAT

The functions of the Secretariat shé// be:

fal

(b)

fc)

(d)

(e}

(7

to arrange for, and service, meetings provided for in Articles 15
and 17 of the present Convéntion;

to prepare and transmiit reports based upon iriformation received
in accordance with Articles 3,4,6,11, and 13 of the present
Convention gs well as upon information derived from meetings of
subsidiary bodies established under Article 15 of the present
Convention as well as upon, as.appropriate, information provided’
by relevant mfer—governmen tal and non-governmental entities;

lo prepare’ reports on Jts activities carried out in the
implementation of its functions under this Convention and present
them to the Conference of the Parties;

to ensure the necessary co:ordination with relevant in ternational’ "
bodies; and in particular to. enter into such aa’m‘/"n_isz"raz‘itke and
contractual airangements as may- be required for the effective
discharge F its furictions;

to communicate with focal points, competent authorities .aiid
Dumpwatchi established by the Parties in accordance with Article
50fthis Conventionas well as appropriate inter-govérnmental and
non-goverrimental organizations which may provide assistance in
the implementation of this Convention. ‘ '

to compile infofmation concerning. approvied hational sités and’
facilities of-Parties to this Convention available for the disposal-on
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treatment of their hazardous wastes and to circulate this

information;

(gl t0 receive and. convey information from and to Parties to this

Convention on:

Sources of technical assistance and training;
gvailable technical and scientific know-how;
sources of advice-and éxpertise; and
availability of resources.

This information will assist them in:

fhl

the management of the notification system of this
Convention;

environmentally sound clean pro duction methods relating to

‘hazardous wastes, such as clean production technologies;

the assessment of disposal capabilities-and sites;

the monitoring. of hazardous wastes; and

emergency responses.

to, provide the Parties to: this Convention. with informatior on
consultants or consulting firms having the necessary technical
competence in the field, which can assist them with ekam'/'n.mgta
notification for a transboundary movement, the concurrence of a
shipment of hazardous wastes with the rélevant notification,
and/or whether the proposed disposal facilities for hazardous
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environmentally sound manner. An y such ekaminations would not
be at the expense of the Secretariat;

(i) to assist Parties to this Convention in their iden tification of cases
of illegal traffic and to circulate immediately to the: Parties
concerned any information it has received re ga'rdih g illegal traific;

(7 to co-operate with Parties to this Convention and with relevant »
and competent international ofganizations and agencies in z‘_h_ef
provision of experts. and equipment for the purpose of rapid
assistance to States in the event of an emergency situation; and

(k] to perform such other functions relevant to the purposes of this
Convention as: may be determined by the Conference of the
Parties to this Convention.

2. The Secretariat’s functions shall be carried out on an interim basis by the
Organization of African Unity (OAU) jointly with the United Nations Economic
Commission for Africa (ECA) until the completion of z‘he first meeting of the
Conference of the Parties heid pursuant to Articie 75 of the presenz Convention. At-
this meeting, the Conference of the: Parties shall also evalugte the implementation by
the interim Secretariat of the functions assigned to it, in particular under. paragrapi.
1 above, .and decide upon the structures appropriate for those functions.

ARTICLE 17

AMENDMENT OF THE CONVENTION AND
OF PROTOCOLS

7. Any-Party may-propaose amendments to this Convention and any. Party
to.a Pro tocolmay propose amendments 10 that Protocol. Such améndments shall take
dué account, inter alia of relevant scientific, z‘echn/ca/ environmental and social

considerations.



30

2 Amendments 1o this Converition shall be adopted &t a meeting of the
Conference of the Parties. Amendments to any Protocol shall be adopted at s meeting
of the Parties to the Protocol in question.. The text of any proposed améndment 10
this Convention or to any Protocol, excepi as may otherwise be provided in- such _
Protocol, shall be communicated to the Parties by the Secretariat at least six months
before the meeting at which it is proposed for adoption. The Secretariat shall also
communicate proposed amendments to the Signatories to this Con vention for their

information.

3. . The Parties shall. make évery effort to réeach agreément o/ any proposed
amendment to this Convention by consensus. If all efforts at consensus have been
exhausted, arid no agfeeméh,t reached, the amendment shall, as a last resort, be
adopted by a two-thirds majority vote of the Parties present .and voting at. the
meeting. It shall then be submitted by the Depository to all Parties for ratification,
~ approval, formal confirmation or acceptance.

Amendment of Protocols to this Conventiors.
4. The procedure specified in paragraph 3 above shall apply to-amendments

to any protocol, except that a two-thirds mgjority of the Parties to that Protocol
present and voting at the meeting shall suffice for théir adoption.

GENERAL PROVISIONS

5. Iastruments -of ratification, approyval, formal confirmation or acceptance
of amendments shall be deposited with the Dépository. Amendments adopted in
accordance with paragraph 3 or 4 above shall enter into. force between Parties having
accepted them, on the ninetieth day after the receipt by the Depository of the
instrument of ratification, appro val, formal confirmation or acceptance by atleast two-
thirds of the Parties who.accepted the amendments to the Prétocol concerned, except
as may otherwise be provided in such Protocol. The arhnendments shall enter into
force for any-other Party on the ninetieth day after that Party deposits its instrument
of. ratification, approval, formal confirmation or acceptance of the amendments.
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6. For the purpose of this Article, "Parties present and voting" means
Pariies present and casting an affirmative or negative vote..

ARTICLE 18

ADOPTION AND AMENDMENT OF ANNEXES

7. The annexes to this Convention or to any Protocol shall form an integral -
part of this Convention or of such Pro tocol, as the case may be and, unless expressly:
provided otherwise, a reference to this Convention or jts Protocols constitutes at the.
same time. a reference to any annexes thereto. Such annexes shall be restricted to
‘scientific, techhical and a_dm/m_strar/ve matters.

2, Except as may be oz‘herWISe provided in any Protocol with réspect to its
annexes, the following protedures shall apply-to the proposal, adoption-and en try into
force of additional annexes to this Convention or of annexes to a protocol:

fa)  .Annexes to this Convention and its Protocols shall be proposed
and adopted accord/ng to the procedures laid down in Art/c/e 17,
paragraphs 1,23, and 4 of the present Convenz‘/on'

(b]  Any Party that is unable to. accept an additional annex to this
Convention or an annex to any Frotocol to which it is Party shall
S0 notify the Depository, in writing, within sik months from the
date ‘of the commuiication of the adoption by the Depository.
The Depaository shall without delay notify all Parties of any such
notification received. A Party may at any time. substitute an
gcceptance for a previous declaration of objection and the
annexes shall thereupopr.enter into force for that Parzfj“/,'

(c) Upon the eéxpiration of six months from the da te of the circulation
of the communication by the Depusitory, the annex shall become
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effective for all Parties to this Conventiori or to any Protocol

concerned, which have not.submitted a notification in accordance
with the provision -.of sub-paragraph (b) above.

.3, The proposal, adoption and entry into force of amendments to annexes
to-this Convention or to any.Protocol stiall be subject to the same procedure as for the
proposal, adoption and entry into force of anriexes.to the Convention or annéexes to
a Protocol. Annexes énd'ameaq’men\z‘s thereto shall take due dccount, inter alia of
relévant scientific and-technical considerations.,

4, If an additional annex or an armendment to an annex involves. an
amendment to this Convention or to any Protocol, the additional annex or-amended .
annex shall not enter into force until such time as the amendment to. this Convention
or to: the Pratocol enters into force. '

ARTICLE 19

VERIEICATION

Any Party which has reason to believe that another Party.is-acting or has
acted in breach of its obligations under this Convention must in;,z;‘or'm: the Secretariat
thereof, arid in such an event, shall siriultanéously and immediately ififormi, directly
or through the Secretariat, fhe Party against whorm the allegations are made. The
Secretariat shiall carry out a verification of the substance of the allegation and .submit
-8 report thereof to all the Parties to this convention.
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ARTICLE 20

SETTLEMENT OF DISPUTES

7. /n case of dispute between Parties as to the /nferpretaz/on or application
of, or compliance with, this Convention or any Protocol thereto, the Parties stiall seek
a settlement of the d/spuz‘e through negotiations or any other peaceful means ofitheir

own choice.

2. /f the Parties concerned canhot setile thejr dispute as provided in
paragraph 7 of this Article, the dispute shall be submitted either to an Ad Hoc organ
set up by the Conference for this purpose or to the International Court of Justice.

A The conduct of arb/traz‘/on or- d/s,ouz‘es bez‘ween Parties by the Ad Hoc.
organ.provided for in paragraph 2 of this Article shall be as provided in Anhex V of
this Convention.

ARTICLE 27
SIGNATURE
This Convention shall be open for signature by Member SZaz‘es of the

- QAU In Bamako and Addis Ababa for a per/od of six monrhs from 30 January, 199171
to 31 July, 1991.

ARTICLE 22

RATIFICATION, ACCERTANCE, FORMAL CONFIRMATION OR APPROVAL

7. This Convention shall be subject to ratification, acceptance, formal
contfirmation or approval by Member States of the OAU. Instruments of
ratification, acceptance, formal corfirmation, or approva/ shall be deposited with the
Depaository.
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2. Parties shall be bound by all obligations of this Convention.
ARTICLE 23
ACCESSION
This Convention shall be open for accession by Member States of the’
QAU from the date after the day on which the Convention is closed f_of-,sfgna;ure,
The instruments of accession shall be deposited with the-Dépository.
ARTICLE 24

RIGHT TO VOTE

Each Contracting Party'to this Convention shall have orie vote.
ARTICLE 25

ENTRY INTO. FORGE

7. This Conventian shall em‘er into force on the ninetieth day after the date
OF deposit of the tenth instrument of ratification from Parz‘/es Signatory to this
Convernition.

2, For each State whicfi ratifies this Convention or accedes thereto after the
date ‘of the deposit of the tenth instrument of ratification, it shall enter into force on,
the ninetieth day-after the date of deposit by such State of its instrument of accession
or ratification..

hop T
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ARTICLE 26

RESERVATIONS AND DECILARATIONS

7. No reservations or exception may be made to this Convention.

Z Paragréph 1 of this Article does hot preclude a State when Signing,.
rati}’y/'hg, or accedihg to this Gonvention, from making declarations or statements,
however phrased or named, with a View, inter alia, to the harmonization of its jaws
an d're‘gu/a tions with the pro vz'sion_;s_ or this Conven tion, provided that such declarations.
or statements do not purport to exclude or to modify the legal effects of the
provisions of the Convention in their application to that State.

ARTICLE 27

WITHDRA WAL

7. At any time after three years from the date on which ihis Convention has
enteredinto force for a Party, that Party may withdraw from tfié Corivention by giving o
written notification to the Depository.

- Withdrawa/ shall be effecitive one y,ea,r;aft_er-rece/pf of-notification by the
Depository, or on such later date as may be specified in the notification.

3. Withdrawal shall ot exempt the withdra wing Party from fulfilling any
. obligations it might have incurred under this Convention. Lo

ety
NN Y
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ARTICLE 28

DEPOSITORY

The Secretary-General of the Organization of African Unity shall be the
Depository for this Convention and of any Protocol therefto.

ARTICLE 29

REGISTRATION

. This Cfonven.z‘/'on;, as soon as it enters into force, shall be registered with
the Setretary-General of the United Nations Organization in conformity with Article
102: of the Charter of the Urited Natiors.

ARTICLE 30

- AUTHENTIC TEXTS

The Arabic, English, Frerich and Portuguese texts of this Convention are
equally authentic.

IN WITNESS WHEREOF the undersigned, béing duly authorized to that
effect, have signed this Convéntion.

ADOPTED IV BAMAKO, MALI, Ol 30 JANUARY, 1997
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ANNEX |

CATEGORIES OF WASTES WHICH ARE HAZARDOUS WASTES

Waste Streams

YO

vi

v
va

Y4

Yy

Y6

Y7

Y8

Y70

Y77

All wastes containing or contaminated by rad/onuc//des the concentraz‘/on or

properties of which result from human activity.

Clinical wastes. from .medical care in hospitals, medical. centres and clinics.
Wastes from the production and preparation of phafmacegqfca/ products.
Waste p_harmace&-z‘/ca/s, drugs and medicines.

Wastes from the production;, formulation and use of biocides and
phytopharmaceuticals.

Wastes from the manufacture, formulation and use of wood preserving
chem/cals

Wastes from the production, formulation and use of organic solvents.
Wastes from héat z‘_'_r'é?’:“fmen tand fempér}hg operations Coﬁz‘éhvﬁ;g cyanides:.
Waste miineral oils unfit for their originally intended use.

Waste oils/water, hydrocarbons/water nﬁixtures}_ emulsions:

Waste substances and articles  corntaining or conram/nared with
polychlorinated biphenyls (PCTs) and/or po/ych/or/nareo’ terphen y/s (PCYs)

and/or po/ybrom/nated biphenyls (PBBs).

Waste tarry residues arisin g from refining, distillation and any. pyrolytic
tredtment.



Yiz

Y13

V14

Yi5

Y76

Y77

Y8

Y46

Y486

Wastes from production, formulation end use of inks, dyes, pigments, paints,
lacquers, varnish.

Wastes from production, formulation ard use of résins, latex, plasticizers,
glues/adhesives,

Waste chernical substances arising from research and development or teaching

. activities which are not identified and/or aré new and whose effects on human

and/or envirohment are'not kriown.
Wastes of an explosive nature not subject to dther legislation.

Wastes from production, formulation and use of phatographic chiemicals and

- processing materials:

Wastes resulting from surface treatrnent of metals and plastics.
Residues arising from industrial waste disposal operations.
Wastes collected. frorii households, including sewage and sewége sludges.

Residues arising from the iricineration of household wastes.

WASTES HAVING AS CONSTITUENTS:

Y19

Metal Carbonyls.
Berylliurn; beryllium compounds.

Hexavalant. chromium compounds.

Copper compounds.



Y23

v24

V25
V26
y27
Y28
Y29
Y30
Y37
Y32

Y33

Y34

135

Y36

Y37

Y38

Y39

G

Zinc Compounds

;
Arsenic; arsenic compounds.
Selenium; -s'é/en'/um’ compounds.
Cadmium; cadmium compounds
A n.z‘/'n'vo‘n v:-antimony éomp oundas.
Te(/uf/'um,' tellurium compounds.
Mercury; mercury compounds.
Thallium; thallium compounds,
Lead; lead compounds.
lnorganic fluoririe compOUh_ds_ exc/@_dfng calcium f/uor}'de.
Inorganic Cyah[qfes;
Acidic solutions or acids in solid form.
Basic Solutions or ba&es in solid form;
Asbestos (dust and fibers),
Organic phosphorus tompounds,
Organic cyanides.

Fhenols; phenol compounds including chlorophenols,



V40  Ethers

Y47 Halogenated organic S'OIven'fs. |

'YZ?Z Y‘O[gan"i‘c solvents excluding halogenated solvents.
Y43 Any congenor af po/y_c'h/onfnai‘eg’ -dibenzo-furan.
Y44 :-Any. congenor of p‘olyc-h/o__rinat‘ed' dib enzo—b‘-‘d/"o.xin.

Y45 Organghalogen. compounds other than substances referredto in this Annex fe.g.
Y39, Y41, Y42, Y43, Y44).
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ANNEX I

LIST OF HAZARDOUS CHARACTERISTICS

Code Characteristics

Hi Explosiie
An exp/o.s‘/ve substance or waste is a solid or liquid substance or waste .
(or mixture of substances or wastes) which is in itself capable by
chemical reaction. or broducing gas at such a température and pressure
and at such a speed as to cause damage to the surround/ngs

H3 F/a‘mmab/e liguids

The word "f/ammab/e " has the same meaning as “inflamriable”,

F/ammab/e liguids are liquids, or m/xtures of liquids, or liquids con taining
solids in solution or sus,oenS/on (for example paints, varnishes, lacquers,.
etc., but not including substances or wastes otherwise classified on
account of their dangerous characteristics) which give off a flammable
vapour at temperatures ofnot more than 60.5 degrees C, closed up test,

or not moré than 65.6 degrees C, open-cup test (Since the results cf
open-cup tests and of closed-up tests are not strictly compdarable and

even indivVidual results. by the same tést are-often variable, regulations B

varying from rhe above figures to. make allowance for such difference
would be within the spirit of this definition).

H4a.7 Flammable solids

Solids, or waste solids, other than those classed as exp/OS/ves, which:
under conditions encountered in transport are readily combustible, -or
may cause or contribute to fire through friction.

*Corresponds. to the hazardous classification system included in the United Nations
Recommendations on the Transport of Darigerous
Goods (ST/SG/AC, 10/1/Rev. 5, United Naz‘/ons,_NeW York, 1988).
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4.3.

5.7.

52,

6.7.

H4.2 Substances or wastes liable to spontanequs

' combustion

Substances. or wastes which are liable to spontaneous heating under
normal conditions ericouritered in transport, or to heating up on contact
with air, and being then liable to catch fire.

H4.3 Substances or wastes which, in contact with water emit
flammable gases.

Substances or wastes which, by interaction with water, are liable to
become spontaneously flammable or to give off flammable .gases in
dangerous quantities.

H5.1 Oxidizing:

Substanices or wastes which, while in themselves not
necessarily combustible, may, generally by yielding oxygen, cause or

contribute to the combustion of other materials.

H5.2  Otganic peréxides

'Organic substances or wastes which contain the bivalent -0-O-structure

are thermally unstable substances which may-undergo exothermic self-
accelerating decomposition.

HE6. 7 Poisonous (Acute)

Substances or wastes liable either to cause death or serious injury orta
harm human health if swallowed or inhaled or by skin contact.
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H6.2 Infectious Substances

Substances or wastes containing viable micro organisms or their toxins
which are knoiwn of suspected to cause disease in animals or humans.

H8 Corrosives

Substances or wastes which, by chemical action, will: cause severe
damage when in contact with living tissue, or in the case of leakage, will

materially damage, or:even destroy, other goods or the. means of

transport; they may also cause other hazards.

70 Liberation of toxic gasés in contact with air or wéter.

Substances or wastes which, b y interaction with air or water, are liable
. to give off toxic gases in dangérous quantities.

HT7T Toxic (Defayed or Chronic)

Substances or wastes which, if the y are infraled. or ingested, or if they

penetrate the skin, may. involve delayed or chronic- éffects, /nc/ud/ng
carcinogenicity.

H712 Ecotoxic

.S‘ubsrances or wastes which if re/eased present or may present
/mmed/ate or.delayed adverse impacts to the environment by means. of
bioaccumulation and/or toxic effect upon biotic systems.

Hi13
Capable, by any means, after disposal, of yielding another material; e.g.,.
leachate, which possesses any of the characteristics listed above.
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D17

D2

D3

b6
27

D8

D9

bio

D71

D12

ANNEX

DISPOSAL OPERATIONS

Deposit into or ontq larnd; (e.g., landfill, etc.).

Land freatment (e.g., biodegradation of liquid or sludgy discards in soils,
etc.).

Deep injection (e.g. injectioh of pumpable discards into wells, salt domes
or-naturally occurring repositories, etc.).

Surface impoundment (e:g. placement of liquid into lined discrete cells
which are capped and isolated from one another and the ‘environment,.
etc.).

Release into a water body except Seas/oceans.

Release into seas/oceans including sea-bed insertion.

‘ Biological treaiment not specified elsewhere in this Annex which results

in final compounds or mixtures which are discarded by riieans of any of
the operations in Annex-1/l.

Physico-chemical treatment not specified elsewhere in the Annex which
results in" final compounds or mixtures: which are discarded by means of
any of the operations iri Annex lll (e.g. evaporation, drying, calcination,
neutralization, precipitation, etc.).

Incineration on land.

[ncineration at sea.

Permanent storage (e.g. emplacement of containers in a mine,
etc.).



Di4

D15

D76

Di9

D26

D27

D22

D23

b24

D25

Blending or mixing prior to submission to any of the
operations in Annex Ili.

Repzackaging prior to submission. to any of the operations.in Annex lli;
Storage pending any of the operations in Annex /1.

Use of fuel (other than in direct incineration) or other means to generate

energy.
Solvent reclamation/regeneration.

Recycling/reclamation of organic substances which are not used as
solvents. '

Rec.yc//hg/reb/amai’ion of metals and metal compounds:
Recycling/reclamation. of other inorganic materials.
Regeneration of acids and bases:

Recovery of components used for pollution aibaz‘emen_z‘.
Rec’-"o"véry of components from ca'z‘a/‘.ys‘z‘s.

Used oil re-refining or other reuses of previously used oil.

Land treatment resulting in benefit to agriculture or ecological
improvement.



D26 Uses of residual imaterials obtained from an'y.of the operations numbered
D1 - 25,

D27 Exchange.of wastes for submission ‘to any of the operations humbered
D1 - 26 ‘ |

bz28 . Accumulation of material intended for any operation in Annex /1.

P
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ANNEX IV A

INFORIMATION TO BE PROVIDED ON NOTIFICATION

Reason for waste export.
Exporter of the waste 1/
Generator(s) of the waste and site of generation 1/

Importer and Disposer of the waste and a“cz‘Ua/- site of

disposal 1/
Inténded carrier(s) of the waste or their agents, if known 1/

Country of export of the waste.
Competent authority 2/

Countries of transit
Competent authority 2/

Projected date of shipment and period of time over which waste. is to be
exported and proposeéd itinerary-(including point of entry and exit).

Means of transport envisaged (road, rail, s€a, air, inland waters).
Information relating to ifsurance.
Desigriation and physical description of the waste including Y number and UN

number. and its composition 4/ and information on any special handling
requirements [ncluding emergency provisions in case of accidents,



72,
13.
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15.

16,
17.

78.

18.

2/

= ¥ .

Type of packaging envisaged (e.g. bulk, drummer, tanker).

- Estimated quantity of weight/volumie.

Process by which the waste is generatéd 5/

Waste classification from Annex Il: Hazardous characteristics, H number, and
UN Class:

Method of disposal as per Annex ill.

Déatlaration by the génerator and exporier that the information is correct,
Informé&tion transmitted (including technical description of the plant) to the
exporter or generator from the disposér of the waste upon which the latter has
based his:asséssment that there was no reason to.believé that the wastes will
not be managed in an environmentally sound manner in accerdance with the

laws and regulations of the country of import.

Information concerning the contact between the exporter and disposer,

NOTES

Full name and address, telephone, telex or telefax number and the -name,
address, telephone, telex, or telefax number of the person to bé cdntacted.

Full name and address, telephone, telex or telefax number.




4/

5/

Information to be provided or relevant /nsurance requirements and how they

are met by exporter, carrier, and dlsposer

The nature and concentration of the most hazardous components in terms of
z‘oxm/z‘y and .other dangers presented by the waste both in handling and in
relation ‘to the proposed disposal method.

Insofar as this is necessary to assess the hazard -and determine the

appropriateness of the proposed disposal operation.
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ANNEX IV B

INFORMATION TO BE PROVIDED ON THE MOVEMENT DOCUMENT
Exporter of the waste 1/
Generator(s) of the waste and $ite of generation 1/
Importer and disposer of the waste and actual site of dispdsal 1/
Carrier(s) of the waste 1/ or his agent(s).

The date the transboundary movement started and date(s) and signature on
receipt By éach person who takés charge of the waste.

Means of transport (road, rail, inland waterway, sea, air) including countries of
export, transit and import, -also point of entry-and exit'where these have been -
designated.

‘General .déscnp'_'z‘ion of the waste (physical state, proper UN shipping name and

class, UN number, Y riumber-and H number as applicable).

Information on $pécial handling: requirernents including emergency provisions
in case of accidents.

Type and numibeér of packages.
Quantity in weight/volume.
Declaration by the generatoror exporter that the information .is correct.

Declaration by disposer or exporter indicating no objection from the competent -
authorities of all States concerned.
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73.  Centification by disposer of receipt at designated disposal facility and indication-
of method of disposal and of the-appropridte date of disposal,

NOTES

The mformar/on required on the movement. document shall, where
,DOSS/b/e beintegrated into one document with that required under transport rules.
Where this is not possible, the information should complement rather than dup//care
that required under the ftransport rules. The movement document shall. carry
instruction as to Who is to provide information and fil out any form.

1/ Full name and address, telephone, telex or telefax number and the name,

address, telephone, telex or telefax riumber of the person to be contacted in
case of emergency.



-~

ANNEX v

ARBITRATION

Article 1

- Unless the agreeniéit referred to in Article 20 of the Convention provides
otherwise, the: arbitra tion procedure shall be con ducted. in accordance with. Articles
2°to 10 below, ' '

Article 2

The claimant Party shall notify the Secretariat that the parties have

V.ag,.ree‘d 1o submiit the depute to arbitration pursuant to paragraph 1 Or paragraph 2-of

Article 20 of the Converition and include, in particular, the Articles of the Convention,
and the. interpretation or application of which are at issue. The Secretariat shall
forward the information thus received to all Parties to the Convention.

Article 3

Thie Arbitral Tribunal shiall Consist of three members. Fach of the Parties.
to the dispute shall appoirit an arbitrator, and the two arbitrators so appointed shall
designate by comimion agreement, the third arbitrator, who shall be the Chairman of
‘the Tribunal. The latter shallnot be a national of orié 6f the Parties to the dispute, nor
have his usual place of residénce in one of the Farties, nor be employed by any-of
thern, nor have deéalt Aw‘iz‘,/a the case in aiiy other capacity.

Aticle 4

1. /f the ChaifMan of the Arbitral Tribunal has not been designated within
two: months of the appointment of the second arbitrator, the Secretary-General of the

QAU shall, at the reqiest of either Party, designaté him within a further two mon ths’
period.
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2; Ifone of the Parties to the dispute does not appoint an arbitrator within
two months of the réceipt of the request, the other Party may inform the:Secretary-
General of the OAU who shall- deszgnare the Chairman of the Arbitral Tribunal within
a further two months period. Upon designation, the Chairman of the Arbitral Tribunal
shall request the Party which has not appointed an arbitrator fo do S0 ‘within two
months. After such period, he shall inform the Secrez‘ary-Genera/ of the OAU who .

shall make this appointment within a further two months” period.
Article 5

7. . The Arbitral Tribunal shall render its O’eCIS/on in accordance with
intérnational law and in accordance with the provisions or this' Convention.

2. Any Arbitral Tribunal constituted under the provisions of this Annex shall
draw up its own rules of procedure.

Article 6

7. The decision of the Arbitral Tribunal both on procedureandon. substance;
shall be taken by majority vote of its. members.

2. The Tr/buna/ may take a// appropriate measures in order to establish the
facz‘s It may, at the request of -one of the Parties;, recommend essential interim
measures of protection.

3. The Parties to the dispute shall provide all facilities necessary for the.
erfective conduct of the proceedings.

4. The dbsence or default of a Party in the dispute shall not constitute an
impediment to the proceed/ngs
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Article 7

The Tribunal may hear and détermine counter-claims arising directly out

of the subject-matter of the dispute.
Article 8

Uiiless the Arbitral Tribunal deteimines otherwise because of the
particular circumstances of the case, ‘the expenses of the Tribunal, including the
remuneration of its memibers, shall.be borne by the Parties to the dispute in equal
shares. The Tribunal shall keep a record of all its expensés, and shall fiimish a final

Statément thereof to the Parties.
Article 9

Any Party that has an interest of a legal naturé in the subject-matter of
the dispute which may be affected by the decision in the case, may intervere in the
proceedings with the consent of the Tribunal.

P
Article .10

7. The Tribunal shall render its award within five months of the date on
which it is established unless it finds it necessary to extend the time-limit for a period
which should hot exceed five months.

2. - Thé award of the Arbitral Tribunal shall be: accompanied by a statement
of reasons. It shall be final and binding upon the Parties to the dispute.

3 - Any dispute which -may arise between the Parties concerning the
interpretation or execution of the award may be submitted by either Party fo. the
Arbitral Tribunal which made the award or, if the latter.cannot be seized thereo?, fo
another tribunal constituted for this purpoese in the same manner as the first.

ADOPTED IN BAMAKG, MALL, ON 30 JANUARY, 1991
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In the Matter of Articles 2 {5) and (8) and 118 (1](b] of the Censtitution and Section 8 of the Treaty Making and Ratification
Act, 2012
and
In the Matter of Consideration by the National Assembly of:

The Kigali Amendments to the kontreal Pratocol on Subistances that Deplete the Gzone Layer.

1] The Bamake Convention on the Ban on the Import itito Africa and the Control of the Transhoundary Movement and
Management of Hazardous Wastes Within Africa.

1} The Amended Nairahi Convention and the Protocol for the Protection of Marine and Coastal Environinent of the Western
Indian Ocean from Land Based Sources and Activities.

R ¥ e

sursuant to Articles 2 (5) and (6) and 118 (1)(b) of the Constitution and Section 8 of the Treaty Making and Ratification Act, 2012, the following
\greements were submitted to the Speaker of the National Assembly on 28" November, 2022 and consequently committed to the Departmental
:ommittee on Environment, Forestry and Mining for consideration and reporting to the Heuse:

5 Kigali Amendments to the Montreal Protocol on Substances that Deplete the Ozone Layer.
% The Accession of the Bamako Convention on the Ban on the Import into Africa and the Control of the Transboundary fovement and
. Management of Hazardous Wastes Within Africa.
L The Amended Nairobi Convention and the Pratocol for the Protection of Marine and Coastal Enviranment of the Western Indian Ocean from
Land Based Sources and Activities.

*he Kigali Amendments to the Montreal Protocol on Substances that Deplete the Ozone Layer sets out to significantly limit future production
\nd cansumption of hydroflucrocarbons (HFCs). It also contains the manner in which countries are to carry out the pracess of phasing down on the
yroduction and usage of HFCs. The amendment further includes target baselines and emission levels that states inagreement withit are to achieve.

‘he-"~mako Convention on the Ban on the Impart into Africa and the Control of the Transboundary Movement and Management of
t s Wastes Within Africa aims to prohibit the import into Africa of any hazardous waste and to specifically ban the transboundary
.y, *r of hazardous wastes.

\

‘he Amended Nairobi Convention and the Protocol for the Protection of Marine and Coastal Environment of the Western Indian Ocean
rom Land Based Sources and Activities aims to enhance the management of the marine and coastal environment and natural heritage including
ts biological diversity for the sustainable use and benefits of present and future generations.

‘he Departmental Committee on Environment, Forestry and Mining hereby invites the public and stakeholders to submit Memoranda on the three
\greements. The full text of the Agreements and the accompanying Memorandum to Parliament may be accessed at http:/Awww.narkament.go.ke/
2l-assembly/hous hess/paper-laid

‘he memoranda may be submitted to the Clerk of the National Assembly, P.0. Box 41842-00100, Nairobi; hand-delivered to the Office of the
![nrk of the National Assembly, Main Parliament Buildings, Nairobi; or emailed to cna@parliament.ga.ke; to be received on or before Friday,
i* January, 2023.

SAMUEL NJOROGE
CLERK OF THE NATIONAL ASSEMBLY

16 December, 2022
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