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1.0 PREFACE

1.1 ESTABLISHMENT OF THE COMMITTEE

The Departmental Committee on Health is established pursuant to the provisions of Standing
Order No. 216 of the National Assembly and in line with Article 124 of the Constitution which
provides for the establishment of the Committees by Parliament.

The mandate and functions of the Committee include-

u

b)

To investigate, inquire into, and report on all matters relating lo the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

To study the programme and policy objectives of ministries and departments and
the effectiveness of the implementation;

ba) on a quarterly basis, monitor and report on the umplementation of the national
budget in respect of its mandate;

¢
d)

¢)

J

8
h)
7)
J)

To study and review all legislation referred to it;

To study, assess and analyse the relative success of the ministries and departments
as measured by the resulls obtained as compared with their stated objectives;

To investigate and inquire into all matters relating to the assigned ministries and
departments as they may deem necessary, and as may be referred to them by the
House;

Vet and reporton all appointments where the constitution or any other law requires
the mnational Assembly to approve, except those understa nding Order 204
(Commattee on apporntments);

To examine lreaties, agreements and conventions;

To make reports and recommendations to the House as oflen as possble, including
recommendalion of proposed legislation;

To consider reports of Commussions and Independent Offices submitted to the
House pursuant lo the provisions of Article 254 of the Constitution; and

T'o examine any questions raised by Members on a matter within its mandate.



1.2 Mandate of the Committee

In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider all matters relating to the health sector. The Committee covers the Ministry of Health
with its two States Departments ie., State Department for Medical Services and State
Department for Public Health and Professional Standards.

The Departmental Committee is mandated to cover functions of the Ministry of Health alongside
the Semi -Autonomous Government Agencies (SAGAs) which include; Kenya National Hospital
(KNH); Moi Teaching and Referral Hospital (MTRH); Kenyatta University Teaching, Research
and Referral Hospital (KUTRRH); Kenya Medical Training College (KMTC); Kenya Medical
Supplies Agency (KEMSA); Kenya Medical Research Institute (KEMRI); National Aids Control
Council (NACC); National Hospital Insurance Fund (NHIF).



1.8 Committee Membership

The Departmental Committee on health was constituted by the House on 27th October 2022 and

comprises of the following Members;

Chairperson

Hon. (Dr.) Robert Pukose, MP
Endebes Constituency

UDA Party

Vice—Chairperson

Hon. Ntwiga, Patrick Munene MP
Chuka/Igambang’ombe Constituency

UDA Party

Members

Hon. Owino Martin Peters, MP
Ndthiwa Constituency
ODM Party

Hon. Muge Cynthia Jepkosgei, MP
Nandi (CWR)
UDA Party

Hon. Wanyonyi Martin Pepela, MP
Webuye East Constituency
Ford Kenya Party

Hon. Kipngok Reuben Kiborek , MP
Mogotio Constituency

UDA Party

Hon. Nyikal James Wambura , MP
Seme Constituency

ODM Party

Hon. Kibagendi Antoney, MP
Kitutu Chache South Constituency

ODM Part

Hon. Julius Ole Sunkuli Lekakeny, MP
Kilgoris Constituency
KANU

Hon. MaingiMary, MP
Mwea Constituency

UDA Part

Hon. Mathenge Duncan Maina , MP
Nyeri Town Constituency

UDA Part

Hon. LengurisPauline , MP
Samburu (CWR)

UDA Part

Hon. Oron Joshua Odongo, MP
Kisumu Central Constituency
ODM Party

Hon. (Prof.) JaldesaGuyoWaqo
Moyale Constituency

UPIA Part
Hon. Mukhwana Titus Khamala, MP

Lurambi Constituency

ANC Party



1.4 Committee Secretariat

The following are the Secretariat who support the Committee;

Mr. Hassan Abdullahi Arale
Clerk Assistant II/Head of Secretariat

Mr. Gladys Jeplkoech Kiprotich

Ms. Marlene Ayiro
Principal Legal Counsel II

Ms. Faith Chepkemoi
Legal Counsel II

Mr. Hiram Kimuhu
Fiscal Analyst III

Mr. Yakub Ahmed
Media Relations Officer 11

Clerk Assistant III

Ms. Pricillah Saidi
Research Officer 111

Ms. Salat Abdi Ali
Senior Serjeant-At-Arms

Mr. Benson Kimanzi
Serjeant-At-Arms III

Mr. Rahab Chepkilim
Audio Recording Officer II



1.5 ACKNOWLEDGEMENT

The Committee wishes to express its gratitude to the Office of the Speaker, and the Clerk of
the National Assembly for the logistical and technical support accorded to it during its
sittings. The Committee is also grateful to the Members and the Secretariat for their
dedication and useful expertise and insights during the consideration of the Statute Law
(Miscellaneous Amendments) Bill, 2022 secks to make various amendments to various
statutes. The Bill is in keeping with the practice of making minor amendments which do not
merit the publication of separate Bills into one Bill. The Bill therefore contains proposed
~amendments to various statutes. Amendments to the Mental Health Act, Cap. 248 and the
Pharmacy and Poisons Act, Cap. 244 were referred to the Departmental Committee on Health
for consideration.

Fnally, it is now my pleasant duty, on behalf of the Departmental Committee on Health, to
present this Report on the amendments to the Mental Health Act, Cap. 248 and the Pharmacy
and Poisons Act, Cap. 244 which were referred to the Departmental Committee on Health for
consideration.

THE HON. DR. ROBERT PUKOSE, M.P- CHAIRPERSON
DEPARTMENTAL COMMITTEE ON HEALTH



2.0 INTRODUCTION

OBJECTIVE OF THE BILL

1. The Statute Law (Miscellaneous Amendments) Bill, 2022 seeks to make various
amendments to various statutes. The Bill is in keeping with the practice of making minor
amendments which do not merit the publication of separate Bills into one Bill. The Bill
therefore contains proposed amendments to various statutes. Amendments to the Mental
Health Act, Cap. 248 and the Pharmacy and Poisons Act, Cap. 244 were referred to the
Departmental Committee on Health for consideration. h

2. The Bill seeks to amend:

e Section 42(5) of the Mental Health Act by deleting and substituting the
expression “Attorney-General” with the expression “Director of Public
Prosecutions”.

Section 42(5)- “No criminal proceedings shall be commenced under this Act without the
prior consent in writing of the Attorney-General.”

e Section 40(4) of the Pharmacy and Poisons Act by deleting and substituting
the expression “Attorney-General” with the expression “Director of Public
Prosecutions”.

Section 40(4)- “No prosecution for a contravention of any of the provisions of sections 37,
38 and 89 of this Act shall be instituted without the consent of the Attorney General.”



2.1 BACKGROUND
Legal Provision on Public Participation

8. Article 118 (1) (b) of the Constitution of Kenya provides as follows —
“Parliament shall facilitate public participation and involvement in the legislative and other
business of Parliament and its Committees.”

4. Standing Order 127(3) provides that —

“The Departmental Commaltee to which a Bull is commitied shall facilitate public participation
on the Bill through an appropriate mechanism, including—

(a) mviting submission of memoranda;

(b) holding public hearings;

(c) consulting relevant stakeholders in a sector; and
(d) Consulting experts on technical subjects.

5. Standing Order 127(3A) further provides that—
“The Departmental Committee shall take into account the views and recommendations of

the public under paragraph (3) in its report to the House.”
Methodology used by the Committee in Public Participation

6. The Statute Law (Miscellaneous Amendments) Bill, 2022, National Assembly Bills No.
60 of 2022 was published on 1% December 2022. Pursuant to Standing Order 127(1), the
Bill was committed to the Departmental Committee on Health for consideration having

been read a First Time on 8" December 2022.

-1

Pursuant to the aforementioned provisions of the Constitution and Standing Orders, the
Committee through local daily newspapers of Monday, 9% December 2022 published an
advertisement mviting the public to submit memoranda. Further, in a letter dated 9t
December 2022, the Committee invited various stakeholders including the Office of the

Attorney General, Kenya Law Reform Commission to submit memorandum on the Bill.

8. 'The Report contains the analysis of the public submissions on the Bill, written submission
received from the public noting general comments in support or against the amendments

and the list of institutions that submitted their memoranda.

9. The Report also contains an adoption schedule, a copy of the newspaper advertisements
of Monday, 9" December 2022 inviting the public to submit memoranda on the Bill and
a letter inviting the relevant stakeholders for memoranda and the minutes of the

Committee sittings during the consideration of the Bill.

10



3.0 SUBMISSION BY THE STAKEHOLDERS

3.1 STAKEHOLDER VIEWS ON THE STATUTE LAW (MISCELLANEOUS
AMENDMENTS) BILL, 2022 (NATIONAL ASSEMBLY BILLS NO. 60 OF 2022)

10. The Committee received memorandum from the following institutions following a call
for memoranda through the print media on Monday, 9t December 2022 and a letter to
relevant stakeholders dated 9th December, 2022:

1. The Kenya Law Reform Commission
2. The Office of the Director of Public Prosecutions

11. The table below highlights the stakeholder comments and the Committee resolution on
the various clauses of the Bill—

THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL, 2022

Mental Health Act with the
Constitution.

CLAUSE STAKEHOLDER COMMENT/ PROPOSED | COMMITTEE
AMENDMENT RESOLUTION
1| Clause 2- | Kenya Law Reform | e The amendment is minor Rejected. The
Amendment | Commission and its inclusion promotes | amendment is
of Section statutory harmony with SilPEl'ﬁllOl!S as the
42(5) of the the Constitution. subsection was
Mental already amended in
Health Act Rationale: It harmonizes the | the past by
Mental Health Act with the | Parliament.
functions of the Director of
Public Prosecutions (DPP) | The subsection
under Article 157 (2) of the proposed for
Constitution. amendment was
amended by the
Office  of  the|e The amendment will bring | Mental Health
Director of Public the provision of the Act | (Amendment)  Act,
Prosecutions into  conformity  with | No. 27 of 2022
Article 157 of  the | sponsored by Senator
Constitution. Sylvia Kasanga.
Section 40 of this law
Rationale: It aligns the | deleted the subsection

and replaced it with:

“(56) The Director of
Public Prosecution shall
be notified, within thirty

days, of instituting
crimimal  proceedings
under this Act
accordance with the

provisions of the Office

11




THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL, 2022

CLAUSE

STAKEHOLDER

COMMENT/ PROPOSED
AMENDMENT

COMMITTEE
RESOLUTION

Qf the Director qf Public
Prosecution Act.”

The Health Laws
(Amendment) Bill No.
2 of 2021 passed by
the National
Assembly in March
2022 deleted the
words “Attorney-
General” and replaced
it with “the Director
of Public
Prosecutions”,

The Office of the
Attorney  General

through the
National Council for
Law reporting

should be directed
to revise and update
the Mental Health
Act, Cap. 248 based
on the amendments
made in 2022.

Note: Section 17 (2)
of the Access to
Information Act,
No. 31 of 2016
provides that:

“Every public entity
shall keep and
maintain—

(a) records that are
accurate,  authentic,
have integrity and
useable; and

(b) its records in a
manner which
facilitates the right of
access to information

12




THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL, 2022

CLAUSE STAKEHOLDER COMMENT/ PROPOSED | COMMITTEE
AMENDMENT RESOLUTION
as provided for in this
Act”
2| Clause  2- | Kenya Law Reform | ¢ The amendment is minor | Rejected. The
Amendment | Commission and its inclusion promotes amendment is
of Section statutory harmony with superfluous as the
40(4) of the the Constitution. subsection was
Pharmacy already amended in
and Poisons Rationale: It harmonizes the | the past by
Act Pharmacy and Poisons Act | Parliament.
with the functions of the
Director of Public | The subsection
Prosecutions (DPP) under | proposed for
Article 157 (2) of the | amendment was
Constitution. amended by the
Health Laws
Office of the | ¢ The amendment will b]_-ing (Amendment) Act,
Director of Public the provision of the Act | No. 5 of 2019 which
Prosecutions into  conformity  with deleted subsection 4
Article 157 of  the | of section 40 of the
Constitution. Pharmacy and
Poisons Act.
Rationale: It aligns the
Pharmacy and Poisons Act
with the Constitution. .
Note: the subsection
being amended is not
listed in the
Memorandum of
Objects and Reasons
in the Bill contrary to
Standing Order 115.
3| General Office of the [ e Include a definition of | Rejected. The
Comments Director of Public “persons with different Mental Health Act
Prosecutions mental abilities” in the | does not use the term

definition section in the
Mental Health Act, Cap.
243,

Rationale: Using the term
“person with mental disability”
is dated. The preferred term is
“persons with different mental
abilities” which ensures respect
for humanity and recognition

mental disability.

The Mental Health
(Amendment)  Act,
No. 27 of 2022

changed the definition
that provided in the
Mental Health Act
from "person
suffering from mental

13




THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL, 2022

CLAUSE

STAKEHOLDER

COMMENT/ PROPOSED
AMENDMENT

COMMITTEE
RESOLUTION

of mental illnesses without
being insensitive.

disorder" to “person
with mental illness”.

14




3.0 COMMITTEE OBSERVATIONS
10. The Committee having considered the Statute Law (Miscellaneous Amendments) Bill,

2022, National Assembly Bills No. 60 of 2022 and submissions from stakeholders makes
the following observations:

(i) The amendment to the Mental Health Act, Cap. 248 is superfluous as the
section was already amended in the past by Parliament. The subsection
proposed for amendment was amended by the Mental Health (Amendment)
Act, No. 27 of 2022. Section 40 of Mental Health (Amendment) Act, No. 27
of 2022 deleted the subsection and replaced it with:

“(5) The Director of Public Prosecution shall be notified, within thirty days,
of wnstituting erominal proceedings under this Act in accordance with the
provisions of the Office of the Director of Public Prosecution Act.”

(i7) The Mental Health Act, Cap. 248 available on the National Council for Law
Reporting has not incorporated the amendments made vide the Mental Health
(Amendment) Act, No. 27 of 2022 which contravenes Section 17 (2) of the
Access to Information Act, No. 31 of 2016 which provides that:

“Every public entity shall keep and maintain—
(a) records that are accurate, authentic, have integrity and useable; and

(b) its records in a manner which facilitates the right of access to information
as provided for in this Act.”

(iii) The Office of the Attorney General through the National Council for Law
reporting to revise and update the Mental Health Act, Cap. 248 based on the
amendments made Mental Health (Amendment) Act, No. 27 of 2022.

(iv) The amendment to the Pharmacy and Poisons Act, Cap. 244 is superfluous as
the subsection was already amended in the past by Parliament. The subsection
proposed for amendment was amended by the health Laws (Amendment)
Act, No. 5 of 2019 which deleted subsection 4 of section 40 of the Pharmacy
and Poisons Act.

(v)The subsection being amended in the Pharmacy and Poisons Act, Cap. 244 is
not listed in the Memorandum of Objects and Reasons in the Bill contrary to
Standing Order 115 which provides that where a Bill seeks to amend any
provision of an existing Act, the text of the relevant part of such provision
shall be printed and supplied as part of the Bill which is availed to Members.

(vi)In the Memorandum of Objects and Reasons in the Bill, for the statutes where
there is a proposed substitution of the expression “Attorney General” with the
expression “Director of Public Prosecutions”, the justification for the
substitutions should be indicated as ensuring harmony with the functions of
the Director of Public Prosecutions under Article 157(6) and not Article
157(2) of the Constitution. The former makes provision for the functions of

15



the Director of Public Prosecutions while the latter deals with the manner of
appointment of a Director of Public Prosecutions.

16



4.0 COMMITTEE RECOMMENDATIONS

11. The Committee upon considering the Statute Law (Miscellaneous Amendments) Bill,
2022, National Assembly Bills No. 60 of 2022 and the submissions from the stakeholders,
the Committee recommends that the proposed amendments to the Mental Health Act,
Cap. 248 and Pharmacy and Poisons Act, Cap. 244 be deleted from the Statute Law
(Miscellaneous Amendments) Bill, 2022.

Justification

The amendments are superfluous as the subsections (the subject of amendment) are non-

existent as they were already amended in the past by Parliament vide the Mental Health

THE HON. DR. ROBERT PUKOSE, M.P - CHAIRPERSON

17
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KENYA NATIONAL ASSEMBLY
13™ PARLIAMENT- FIRST SESSION (2022)
DIRECTORATE OF THE DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON HEALTH

ADOPTION OF THE REPORT ON THE CONSIDERATION OF THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2022, NATIONAL ASSEMBLY BILLS
NO.60 OF 2022 ON MENTAL HEALTH ACT. CAP. 248 AND PHARMACY AND
POISONS ACT. CAP. 244

---------------------------------------------------------------------------------------------------------------

--------------------------------------------------------------------------------------------------------

NO. | NAME SIGNATURE
s Y eee—
1.
The Hon. Dr. Pukose Robert, M.P.- Chairman [ -
2. )
The Hon. Ntwiga Patrick Munene, M.P.-Vice-Chairman /
3.
The Hon. Maingi Mary, M.P. /
4, '!J* QJ D
The Hon. Muge Cynthia Jepkosgei, M.P s o
5. !
The Hon. Kipngor Reuben Kiborek, M.P. , el
§ M
The Hon. Wanyonyi Martin Pepela, M.P 'QL:
7
The Hon. Mathenge Duncan Maina, M.P. / :
8.
The Hon. Lenguris Pauline, M.P. % ) .
9. @/L ’
The Hon. Oron Joshua Odongo, M.P. g C—_@Tj
10. e f
The Hon. Dr. James Nyikal Wambura, M.P. ﬁ




11. ,
The Hon. Kibagendi Antoney, M.P. 7
2. L
The Hon. Sunkuli Julius Lekakeny ole, EGH, EBS M.P. Q_‘;Zj*’ -
The Hon. Prof. Jaldesa Guyo Waqo, M.P. e
14.
The Hon. Titus Khamala, M.P /
15
The Hon _,/

. Owino Martin Peters, M.P.
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MINUTES OF THE SEVENTEENTH (17TH) SITTING OF THE
DEPARTMENTAL COMMITTEE ON HEALTH HELD IN MEDIA CENTRE ON
TUESDAY 28™ FEBRUARY, 2023 AT 12.00 NOON.

PRESENT

The Hon. Dr. Pukose Robert, M.P - Chairperson.

The Hon. Sunkuli Julius Lekakeny Ole, EGH, EBS, M.P
The Hon. Prof. Jaldesa Guyo Waqo, M.P.

The Hon. Wanyonyi Martin Pepela, M.P

The Hon. Lenguris Pauline, M.P

The Hon. Dr. Nyikal James Wambura, M.P.

The Hon. Oron Joshua Odongo, M.P.

The Hon. Muge Cynthia Jepkosgei, M.P.

© N o ;A e

MEMBERS ABSENT WITH APOLOGY

The Hon. Ntwiga Patrick Munene, M.P -Vice-Chairperson
The Hon. Kipngor Reuben Kiborek, M.P
The Hon. Mary Maingi, MP
The Hon. Mathenge Duncan Maina, M.P
The Hon. Kibagendi Antony, M.P.
The Hon. Titus Khamala, M.P
7. The Hon. Owino Martin Peters, M.P.
COMMITTEE SECRETARIAT

> ;o ote

. Mr. Hassan A. Arale - Clerk Assistant II

. Ms. Gladys Kiprotich - Clerk Assistant III

. Ms. Abigel Muinde Research Officer III

. Ms. FFaith Chepkemoi Rotich -Legal counsel II
Mr. Benson Kimanzi — Serjeant At Arms

Ms. Rahab Chepkilim — Audio Officer

[ T

KENYA HEALTH WORKERS CAUCUS OFFICIALS

Mr. Peter Wachira- Chairman

Ms. Faith Kendi — Member- RCO

8. Mr. Barasa Oliver- General Secretary- Kenya Union of National Laboratory
4. Mr. George Gibore- Genral Secretary Kenya Union of Clinical Officers

5. Mr. Gaudencia Boke Hambura- KUCO Admin

1S -

MIN. NO. NA/DC-H/2023/73: PRELIMINARIES/INTRODUCTION

The meeting was called to order at 12 o’clock with a word of prayer by the Hon. Dr. Pukose

Robert, M.P.-Chairperson. Introductions were then done by honorable members, secretariat
followed by Kenya Health Workers Caucus Officials.

MIN. NO. NA/DC-H/2023/74: ADOPTION OF THE AGENDA




The agenda was adopted having been proposed by The Hon. Dr. Nyikal James Wambura,
M.P. and Seconded by the The Hon. Sunkuli Julius Lekakeny Ole, EGH, EBS, M.P

MIN. NO. NA/DC-H/2023/75: CONFIRMATION OF THE 13" AND 14 SITTING
MINUTES

The Minutes of the 13th Sitting were confirmed having been proposed by The Hon.
Wanyonyi Martin Pepela, M.P and séconded by The Hon. Oron Joshua Odongo, M.P.

The Minutes of the 14th Sitting were confirmed having been proposed by The Hon. Sunkuli
Julius Lekakeny Ole, EGH, EBS, and M.P and seconded by The Hon. Oron Joshua Odongo,
M.P.

MIN. NO. NA/DC-H/2023/76: ADOPTION OF REPORTS

The following reports were adopted;

Report on the Consideration of the Statutory Law (Miscellaneous Amendments) Bill, 2022,
National Assembly Bills No. 60 of 2022 on Mental Health Act.CAP.248 and pharmarcy and
poisons act.CAP.244.was adopted having been proposed by The Hon. Oron Joshua Odongo,
M.P. and Seconded by The Hon. Dr. Nyikal James Wambura, M.P.

Report on the consideration of the health (amendments) (NO.2) bill, 2022 which seeks to
amend the health act, no.21 of 2017 to introduce a new section on referral of patients of
health institutions within and outside the country, Was adopted Having been proposed by
The Hon. Wanyonyi Martin Pepela, M.P and seconded by The Hon. Sunkuli Julius
Lekakeny Ole, EGH, EBS, M.P

MIN. NO. NA/DC-H/2023/77: KENYA WORKERS UNION CAUCUS CHAIR
PRESENTATION

The health sector workers presented as follows;

That The Health Sector Caucus convened the first ever health workers convention on 16t
and 17 of March 2022, that brought together all stakeholders in health sector including
Ministry of Health, Ministry of Labour and social services, Council of Governors, Health
Sector Unions, Associations, Socicties, Federations, NGOs and patient organizations who
deliberated on the challenges and reached resolutions geared to address them as listed below;

The Kenya Health Care Workers Annual Convention (KEITWAC) 2022 resolved as follows;

1. Develop a model Strategy for the implementation of annual employment of health care
workers to meet the WHO 2018 recommendation for employment of 12000 health
care workers for attainment of UHC.

9. Prioritization by the Government to increase in budgetary allocation funds for health
Ministry towards the realization of the 15% baseline envisioned by Abuja declaration
2001.

3. Development of a joint Strategy for effective HRFH management and harmonization
across the county governments.

4. Timely Conclusion, registration and implementation of pending CBAs

5. Quarterly meetings between workers’ representatives and employers to discuss
challenges before they become disputes.



6. Embracing Social Dialogue and stakeholders’ participation with a view to avert
perennial industrial actions.

7. Formation of a National Joint Task Force on Health bringing together Ministry of
Health, Council of Governors and Health sector unions to assess human resource
management challenges across the 47 County Governments and Ministry of Health
and recommend policy and legal interventions to address them.

MIN. NO. NA/DC-H/2023/78: ADJOURNMENT

HON. DR. ROBERT PUKOSE, M.P — CHAIRPERSON
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OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS
Telegraphic address: “Personnel”, Nairobi ODPP House,
Telephone: Nairobi 2732090/2732240 Ragati Road, Upper Hill
Mobile: 0723202888/ 0787880580 . P.0. BOX 30701 - 00100
Fax: 2243524/2251808 NAIROBI
Email: info@odpp.go.ke
When replying please quote:
REF. ODPP/ES/GEN gt January, 2023
The Clerk,
National Assembly,

Parliament Building,
P.O. Box 41842 — 00100,
NAIROBI

ATTN: Mr. Jeremiah W. Ndombi

RE: INVITATION TO SUBMIT VIEWS ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL © (NATIONAL
ASSEMBLY BILLS NQO. 60 OF 2022)

Reference is made to your letter Ref. NA/DDC/LABOUR/2022/005 and
dated 21t December 2022 on the above subject calling for written
submissions on the proposed amendments.

Pursuant to Article 118 (1) (b) of the Constitution, the Office of the Director
of Public Prosecutions (ODPP) hereby submits views for your consideration in
respect of the proposed amendments.

NOORDIN M. HAJT, CBS, OGW T
‘DIRECTOR OF PUBLIC PROSECUTIONS

Kt | 7 AN 021






OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS

COMMENTS ON

THE STATUTE LAW (MISCELLANEQCUS AMENDMENTS) BILL, 2022

9TH JANUARY, 2023
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Judicature Act
(Cap 8)

Delete the word “thirty”
and substitute therefor
the word “seventy”.

This  proposal will
enhance the access to
justice in the Court of
Appeal and reduce case
backlog.

The ODPP will benefit
from speedy resolution of

| criminal Appeals pending

at the Court of Appeal.

The proposal is
acceptable.

Appellate
Jurisdiction Act

(Cap 9)

59 (7)

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”

This proposal will bring
the provision of the Act
into  conformity  with
Article 157 of the
Constitution.

The proposal is acceptable
as it aligns the Act with the
Constitution.

73

Delete the expression
“Attorney General”
wherever it appears and
substitute therefor the
expression “Director of
Public Prosecutions”

This proposal will bring
the provision of the Act
into  conformity  with
Article 157 of the
Constitution.

The proposal is acceptable
as it aligns the Act with the

Page 2 of 48




Vexatious
Proceedings Act
(Cap 41)

I

Constitution.

£l

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
- Public Prosecutions”.

This proposal will bri
the provision of the :
into  conformity w
Article 157 of t
Constitution.

The proposal is acceptat

asitaligns the Act witht
! Constitution.
|
Penal Code (Cap | 146 J elete the word “idiot” or | Mental disability is still
63) ' “imbeciles” whereverit | dated term. The preferr
i appears and substitute word is “pr - i
! therefor the words differently abli
. “persons with mental mentally”.
disability”.
The emphasis would be ¢
the person’s humani
! while recognizing ar
i describing their situatic
without being insensitiv
We would propose th:
the words to be used 1
“persons wit
different ment:
ability”
Criminal 2 Delete the word “State The words Yo
Procedure Code Counsel” appearing in the | Counsel”, “Police Office;
(Cap 75) 1 definition of the term and “Police Station” a1

' “public prosecutor” and
' substitute therefor the
expression “Prosecution
Counsel”.

!f
|
|

being streamlined wit
the existing legislations.

This proposal aligns th
definitions  with th
relevant provisions of th

Pegeg of 48



Delete the Definition of
“police officer” and
substitute therefor the
follcwing new definition

“police officer” has the
meaning assigned to it
under the National Police
Service Act, 2012

Delete the definition of
“police station” and
substitute therefor the
following new definition

“police station” has the
meaning assigned to it
under the National Police
Service Act, 2012,

L
Office of the Director of
Public Prosecutions Act,
2013 (hereinafter the
ODPP  Act) and the
National Police Service
Act, 2011.

83

Delete and substitute
therefor the following
new section -

(1) The Director of Public
Prosecuticns may
order in writing that all
or any of the powers
vested in him by
sections 81 and 82, and
by Part VIII, be vested
for the time being in
the Secretary of
Prosecution Services,
the Deputy Director of

The provision seeks to
bring the  Criminal
Procedure  Code in
tandem with the Office of
Director Public
Prosecutions Act.

However, it leaves out a
cadre of officers “Principal
Prosecution Counsel”
which is also a cadre of
prosecution counsel
under the ODPP Act.

We propose that this
cadre be factored in the
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Public Prosecutions,
the Senior Assistant
Deputy Director of
Public Prosecutions,
Assistant Deputy
Director of Public
Prosecution, Senior
Principal Prosecution
Counsel, Senior
Prosecution Counsel,
and Prosecution
Counsel, and the
exercise of those
powers by the specified
officers shall then

|  operate as if they had
been exercised by the
' Director of Public

i Prosecutions.

[2) The Director of Public
Prosecutions may in
writing revoke an order

. made by him under

' this section.

descnptzon so that t
section is aligned wi
section 13 (b), (¢) and (
of the ODPP Act. ;

90 (3) Delete the words “a This is acceptable
Sunday” and substitute
therefor the words “any
other day of the week
including Sunday”.
1243{1) | Delete the words “a This  amendment
- person accused of acceptable as it brings t
- murder, treason, robbery | legislation into conformif
" with violence, attempted | with the Constitution «
i robbely with ViO]EI]CG, K.en}ra’ existir
+ and any related offences”. | precedents and practice.
131 (2) - Delete the word

“movable”.
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“Attorney General” and
substitute therefor the
expression “Director of
Fublic Prosecutions”.

184

Delate

What is deleted is:-

“Charge of rape

Where a person is
charged with rape and
the court is of the opinion
that he is not guilty of
that offence but that he is
guilty of an offence under
one of the sections of the
Sexual Offences Act, he
may be convicted of that
offence although he was
not charged with it.”

Although no equivalent
provision  has  been
proposed, the deletion
gives more prominence to
the Sexual Offences Act,
No. 3 of 2006 to deal with
such offences.

186

Delete

What is deleted is:-

“Charge of defilement of
a girl under 14 years of

Although no equivalent
provision has  been
proposed, the deletion
gives more prominence to
the Sexual Offences Act,
No. 3 of 2006 to deal with
such offences
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Llaf he is not

of that offence but

Eh Tn, is guilty of an

ij‘eﬂce under the Sexual

Ofyences Act, he may be

: convicted of that offence

- although he was not
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This proposal will bri

~alphabetical sequence -

the definitions.

+ Extradition 7,8,9,and 10 ! Delete the expression

(Commonwealth “Attorney General” and | these provisions of the A
Countries) Act : J sstitute therefor the into conformity wi
(Cap77) . expression “Director of Article 157  of ]
i - Public Prosecutions”. | Constitution. :
-’ The proposal is acceptab

| asitaligns the Act with tl

,L i Constitution.

i s

E Evidence Act §: Insert the following This is a good proposal :
I (Cap 80) : - definition in proper it seels to bring clarity

“Photograph” means an
image created by light
failing on a larger
sensitive surface either
photographic film o an
' eiectronic medium and
made visible and
pervinanent by chemical
- treatment or stored

There have been sever:
contests as to whi
amounts to a photograpt

wof a8
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digitally,

78 (1)

Insert the words “or an
electronic and digital
medium” immediately
after the word “film”,

125 (2)

Delete the words “a
mentally disordered
person or a lunatic” and
substitute therefor the
words “a person with a
mental disability”.

Mental disability is still a
dated term. The preferred

word is “persons
differently abled
mentally”.

The emphasis would be on
the person’s humanity
while recognizing and
describing their situation
without being insensitive.
We would propose that
the words to be used be

“persons with
different rental
apility”

National Flag,
Emblems and
Names Act (Cap

99)

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”.

This propesal will bring
the provisions of the Act
into  conformity with
Article 157 of the
Conustitution.

The proposal is acceptable
as it aligns the Act with the
Coustitution.

Public Holidays
Act (Cap 110)

Schedule

Delete the expression
“Utamaduni Day” and
substitute therefor the

This is aceeptable
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Day”,

10.

Housing Act
(Cap 117)

1u]

|

Insert the following
definitions in proper

- alphabetical sequence —

“affordable housing”
means housing that is

' adequate, targeted for the

i

!

1
i
?
|
|

population whose income
is below the median
individual or house
income, and whose cost
does not exceed more that
thirty per cent of
household or individual

' inncome per month to rent

or acquire.

“affordable housing

- development project”

means a housing
development project

targeted to construct and

deliver affordable housing

- and approved by the

Cabinet Secretary
responsibie for matters
relating to housing.

This is a good proposal a
it seeks to bring clarity t
the definitions.

11.

Official Secrets
Act (Cap 187)

|
49

10 (1) and

(1)

. Delete the expression

i

| “Attorney General” and

- substitute therefor the
‘ expression “Director of

|

Fublic Prosecutions”.

This proposal will brin
these provisions of the Ac
into  conformity  wit
Article 157 of th
Constitution.

The proposal is acceptabl

Pege o of 48



as italignsthe Act with the
Constitution.

12.

Geneva
Convention Act

(Cap 198)

3(3)

Delete the expression
“Attorney General” and
substitute therefor the

Public Prosecutions”.

expression “Director of

This proposal will bring
the provision of the Act
into  conformity  with
Article 157 of the
Constitution.

The proposal is acceptable
as it aligns the Act with the
Constitution.

13.

Pharmacy and
Poisons Act (Cap
244)

40 (4)

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”.

This proposal will bring
the provision of the Act
into  conformity  with
Article 157 of the
Constitution.

The proposal is acceptable
as it aligns the Act with the
Constifution.

14.

Mental Health
Act (Cap 248)

42 (5)

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”.

This proposal will bring
the provision of the Act
into  conformity with
Article 157  of the
Constitution.

The proposal is acceptable
as italigns the Act with the
Constitution.

In addition, we propose
that the definition of
perscns  with different
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mental abilities ¢b
inclucded in the definitio

! section.

15. |Land i4 (5) (b) - Delete the expression This proposal will brin
| Consolid : “Attorney General” and the provision of the Ac
‘ substitute therefor the into  conformity  wit
; { Article 157 of th
| Constitution,
4 i
| The proposal is acceptabl
| | | asitaligns the Act with th
! : | Constitution.
: [ g
16. | Land i 33 - Delete the expression ; This proposal will L.in
¢ Adjudication Act | - “Attorney General” } the provision of the Ac
- (Cap 284) appearing inthe proviso | into  conformity wat
i ' and substitute therefor | Article 157 of th
: the expression “Director Constitution.
ublic Prosecutions”. |
i |
The proposal is acceptabl
.- : as it aligns the Act with th
i Constitution.
]|
17. | Marine 91 (3) - Delete the expression This proposal will brin
| Insurance Act  “Attorney General”and | the provision of the Ac
' (Cap 390) | - substitute therefor the intc  conformity  wit
| expression “Director of | Article 157 of _th
- Public Prosecutions”. Constitution. o
i |
| .
i The proposal is acceptabl
| : as it aligns the Act with th
; I .' | Constitution.
18. | Loeal 10 (2) Telete the expression This proposal will brin
| Manufacturers | “Attorney General” and | the provision of the Ac
. (Export substitute therefor the E into  conformity  wit
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Compensation)
Act (Cap 482)

r-an.'t‘i:-.l‘{k.mn.'m MRS T s
ezpression “Director of
Public Prosecutions”.

Artcle 157 of  the
{Constitution.

LR

I'ne proposal is acceptable
as italigns the Act with the
Constituiion.

19.

Capital Markets -
Act (Cap 485A)

38

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”.

This proposal will bring
the provision of the Act
into  conformity  with
Article 157 of the
“cnstitution.

The proposal is acceptable
as it aligns the Act with the
Constitution.

20.

Architects and
Quantity

Surveyors Act
(Cap 525)

3(3)

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”.

This proposal will bring
the provision of the Act
into  conformity with
Atticle 157  of the
Constitution.

The proposal is acceptable
as italigns the Act with the
Constitution.

21.

Prevention of
Fraud
(Investments)
Act, 1977

27 (3)

Delete the expression
“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”.

This proposal will bring
the provision of the Act
intoe  conformity with
Article 157 of the
Constitution.

The proposal is acceptable
as italigns the Act with the
Constitution.

Page 12 of 48




b T e s T

Delete the expression
“Attorney General” and
substitute therefor the

| expression “Director of
Public Prosecutions”.

L

This proposal will brir
the provision of the A
into  conformity  wit
Article 157  of it
Constitution.

The proposal is acceptab.
as it aligns the Act with th
Constitution.

X
o

Retirement
Benefits Act,
1997

l Delete the expression

| “Attorney General” and
| substitute therefor the

| expression “Director of
| Public Prosecutions”.

i
!

This proposal will brir
the provision of the A
into  conformity  wit
Article 157 of th
Constitution. -

The proposal is acceptab
asitaligns the Act with tt
Constitution.

Co-operative
Societies Act,
1997

94 (3)

i
I
i
!
f
i
i
i
i
]
|
T
!
|
1

Delete the expression

| “Attorney General” and
- substitute therefor the

- expression “Director of
' Public Prosecutions”.

This proposal will brir
the provision of the A
into conformity  wit
Article 157 of th
Constitution.

The proposal is acceptab
asitaligns the Actwiv =
Constitution.

25.

|
|

|
|
|
|

Central
Depositories Act,
2000

' Delete the expression

. “Attorney General” and
- substitute therefor the

- expression “Director of
- Public Prosecutions”.

This proposal will brir
the provision of the A
into  conformity  wii
| Article 157 of  tl
Constitution.




L2 Skl
2 P

™

t:e proposal is acceptable
5 it aligns the Act with the
Constitition,

(2 T I

26. | Copyright Act, 2, 30AA, 308, The proposed
2001 46, 46A, 468, amendments are not
' 46C, and 46E within the mandate of the
CLFEP
27. | Anti-Corruption | 25A (1), 37(6), | Delete the expression This proposal will bring
and Economic and 62 (5) “Aitorney General” and the provision of the Act
Crimes Act, substitute therefor the imio  conformity  with
2003 expression “Director of ticle 157 of the
Public Prosecutions™. Constitution, 2010.
The proposal is acceptable
as if aligns the Act with the
Comstitution, 2010.
62 Delete subsection (6) The deletion of subsection

Inseit the following new
subsections (6A)
Notwithstanding the
provisicns of any other
iaw where 2 state officer
is under investigations for
or has been charged with
corription or economic
crimes, the Commission
may by an ex-parte
application in the High
Court seek an order
barring the officer from
accessing his or her office
or exercising the powers
of that office including
participating in decision
making, voting and

(6) is progressive as it
ensures that the law is
applied equally
irrespective of status and

s
oLice.

It is unconstitutional to
bar a state officer from
accegsing his or her office
21 exercising the powers
of that office when the
matter is pending
investigations, as it
infringes on the right to
fair hearing under Article
50 (2) of the Constitution.
However, the EACC is at
liberty to make an ex-
parte  application for
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N e - s
10E $rovisions o1

' subsection {6A) shall

- apply where the

coramission upon

' preliminary

i figations has

estaolished grounds

rezsonably suspect that

- the public or state officers

is likely to

Conceal, alter,
destroy or remove
records,
documents or
other evidence
intimidate,
threaten or
otherwise interfere
with witnesses or
Interfere with
investigations in
any other manner.

)

|
t
i

ant of search of ih
= or  investigal
or any othe
attendant theret

The insertion of sectio
(6A) should only apply
individuals who have bee
charged in a court of lav
In this regard, tf
application to the Hig
Court seeking to bar th
officer from accessir
their office or exereisir
the powers of that . “c
being criminal in naww
should be made by ftl
Director of  Publ
Frosecuiions so as

avoid duplicity of tl
matter which could affe
the outcome of the case,

well as to enham
efficiency.
The provision

snbsection (6B) should |
amended to read the

“The provisions
subsection  (6A) . Y
apply where the Direc.

ot Fublic Prosecutions h

iestablished that there
I evidence of:

a) Conceal, “alte
daestroy, or remo
racords,
documents or oth
evidence




ciherwise interfere
with witnesses or

¢} interfere with
investigations  in
any other manner”

28. | Sexual Offences |40 Delete the expression This proposal will bring
Act, 2006 “Attorney General”and | the provision of the Act
substitute therefor the into  conformity  with
expression “Director of Article 157  of the

Public Prosecuticns”. Constitution.
The proposzl is acceptable
as italigns the Act with the

Counstitution.

29. | National 57 (2) Delete the expression This proposal will bring
Museums and “Attorney General” and the provision of the Act
Heritage Act, substitute therefor the info  confermity with
2006 expression “Director of | Article 157  of the

Public Prosecutions”. | Constitution.
The proposal is acceptable
as it aligns the Act with the
Constitution.
30. | Labour 35 (1) (k) Delete the expression This proposal will bring

Institutions Act,
2007

“Attorney General” and
substitute therefor the
expression “Director of
Public Prosecutions”.

the provision of the Act
into  conformity  with
Article 157 of the
Constitution, 2010.

The Cases SHALL be
instituted with the
consent of the Director of
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Pubn Prosecutions ¢
officers acting
delegated authority by th
DPP Pursuant to Articl
157 (9) of the Constitutio
and Section 22 of tk
!. OLPP Act, 2013.

31. ! Accountanis Act, ' 49 Delete the expression This proposal will brin
t 2008 -j - “Attorney General” and the provision of the A
 substitute therefor the into  conformity  wit
| expression “Director of | Article 157 of tk
i - Public Prosecutions”. Constitution.
| _ The proposal is accey . b

i as it aligns the Act witw
j | Constitution.
32. | International ' 5,19 (2) & (3), ' Delete the expression i This pmposal will brir
i Crimes Act, 1 21(1)(b), 23 . “Attorney General” and these provisions of the A
. 2008 : (2), 24, 25 - substitute therefor the into  conformity  wit

(3)(a), 26 (1) & | expression “Director of
- (2), 76,77 (2), - Public Prosecutions”.
.78, 79, 84, 85

(‘{M: dO 8" | 1})

80: oG, GG, 94,

- 92 G'a (2)(bJ,

! 94, 85 96 U—) & ;

c(2),102(2) &

i {(5), 103, 104,
| 105, 106, 107,
108, 109, 110

P 111, =1P( 1), & ’-

;_Artlcle 157 of tt
' Constitution.

The proposal is acceptab
- asitaligns the Act with tt
Constitution.

|

j Further, we propose

! the deﬁnition
prcsevutm und:

section 2 of the Act 1

expanded to include tl

Dir* ctor of Publ
Prosecutions und

: AL ticie i57 of tl
Conatitution.
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' 154, 155, 156

157, 158, 159.
160, 168, and
171.

33. | Biosafety Act, 53 Delete the expression This DPTopo sal will bring
2009 “Attorney General”and | the provision of the Act
substitute therefor the into  conformity  with
expression “Director of Article 157 of the
Public Prosecutions”. Constitution.
The proposal is acceptable
as it alignsthe Act with the
Constitution.
34. | Merchant i6 Deleie
Shipping Act,
2009
35. | The Vetting of 18 (1) Delete the expression This proposal will bring
Judges and “Attorney General” and the provision of the Act
Magistrates Act substitute therefor the into  conformity with
2011 (No. 2 of expression “Director of Article 157  of the
2010) Public Prosecutions”, Constitution.
The pr opocal is acceptable
35 it ahgna the Act with the
Constitution.
36. | Prevention of 14 Delete the expression This increases the fine

Organised
Crimes Act, 2010

“five hundred thousand”
and substitute thereof the
words “ten million
shillings”.

amount substantially.

LT’HQ i5 a2 good proposal as
it enhanc.es the discretion
of the magistrate where
the situation demands a

stiffer penalty and guides
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in terms of severity of't
iiences under E

‘C‘r“u"titn therefor the
wing new paragraph

Gener*'l of
Police

[}
|
!
!

b A o

%) CT' o

14 (3] 1@ exmesswn ' Wot provided in the Act.
ve” and 1'
ite thereof the
i zai:t‘;ery days”. *
s s el o = I
17 (g} «2 paragraph (b) znd | This ection regulariz
: the p

rovigions of the A
W‘itb the National Poli

i
However, it is noted tuat
gtill makes reference
the “Attorney Genere
instead of “Director
Public Prosecutions” as.:
authorized officer.

| The section relates
seizure and detention
organized criminal grol
cash which relates to
matter dealt with by tl
Director of Pub)
Prosecutions, and wou
e tetained in _' L
Frosecutors Fund uL..
section 40 or 45 of tl
GDPP Act

37-

elete the expression
Aztc:ney General” and
substitute therefor the
u1'assmn Dnector of

mﬂosal will bri
ovision of the A

z:@nformlty wi
157 of t

i3
e
o

=
I-'l }-C’

Constitutior

AT W



The provosal is acceptable
zs italignsthe Act with the
Constitution.

Remuneration

Commissicn Act,

2011

subsection immediately
after subsection (1) -

(1A) The Commisgion
chall submit the annual
report in subsection (1) to
the President and the
National Assembly within

six months after the 2nd

28. | Judiciai Service |38 Tnsert the following new - The proposal seeks to
Commission Act, subeection immedintely [ have the JSC annual
2011 after subsection {1) ~ report presented within 6

months of the end of the
year to which if relates.

’rA} The commission

zhall submit the ennual

raport {o the President The proposal is

and the National zecepiabie

\ssembly within six

months affer the end of

the year to which it

velaies.

39. | Independent 24 (1) Delete the word “three” The proposal seeks to
Electoral and | and substintte therefore | have the IEBC annual
Boundaries | the word “six”. report :}resen.“isd within 6
Commission Act, months of the end of the
2011 year to which it velates.

The proposal is
acceptable.

40. | Salaries and 24 Tnsert the following new | The proposal seeks to

have the SRC annual
repert gresented within 6
months of the end of the
year to which it relates.

The proposal is
acceptable
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vear to which it ;

g2l seeks
{NCHR ann
esented withir
E:e end of 1
h it relates.
sy Tre Commission
suomit the annus
in subsection { }to | The proposal
resicdent and t-we ' acceptable.

bt

,‘_;

al Assembly within
1*1 s after the end
ezt to which it

ar
no

Lol

(e

Lo

! Ccmmicséon on

vithe followingnew | The proposal seeks
‘2'&"1 on im_rnediatc’.:jf ‘ have the NGEC annu
vibssction (1) - | report presented within
' moaths of the end of tl

| year to which it relates.

. ..-\

T Com mission

i The proposal
| acceptable.

i

i

P——— !
-' L??atzonaf_ emblv within |
- . |

|

|

|

fter the end
whlch it

-

The proposal seeks t
have the CRA annus
report presented within
' months of the end of th
- year to which it relates.

' Re ;umle the existing
i8icn as subsection

iusert the following new

e ‘t*cn ":':'ﬁmediz=tc=ly
arter subsection (1) - The proposal i
acceptable




shall submit the 2naval
rapori in subsection (1) to
the President and the
National Assemnbly within
sixz months after the end
of the year to which it
reiates.

EThe proposal seeks to

44. | Ethics and Anti- |27 (2) Delete the word “three” ]
Corruption and substitute therefore | expand the time allotted
Comumission Act, | the word “six”. to the EACC for the
2011 | | presentation of its annual
| report from three (3) to six
{6} monins.
The proposal is
accepisble.
45. | Tourism Act, 116 | Delete the expression This proposal will bring
2011 “Attorney General” and | the provision of the Act
| substitute therefor the into  conformity  with
| expression “Director of Article 157 of the
Public Prosecutions”. Constitation.
| The proposal is acceptable
 as it aligns the Act with the
| | Constitution.
- -
46. | National Police |26 (2) Delete the word “three” The proposal seeks to

Service
Commission Act,
2011

and substitute therefor
the word “six”.

to the NPS Commission
for the presentation of its
annual report from three
(3) to six (6) months.

expand the time allotted
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proposal

i | ll The
| acceptable,
' N L
j 133  ‘nsert the iollowing new | The proposal seeks
| | subsection immediately |have the NLC annu
' - after subsection (1) - report presented within
: | monins of the end of t
! ; | year io which it relates.
: | - (1A) The Commission
__’  shall submit the annual |
. report in subsection (1) to | The proposal
. ! | the President and the acceptable.
| | National Assembly within
| 3ix months after the end
- of the year to which it
j' ' relates.
.’ 5 |
48. | Leadershipand | 124 . Renumber the provision | The proposal is nc

! Integrity Act,
. 2012

* as subsection (1) and

insert the words “or

nnubln, ofﬁce after the

words “state office”.

 Insert the following new

subsections -

‘. Where a public entity
recruiting staff, it shall,

l-

U)

.v_d‘x.l seven daYS after

I'.'.D "‘ ] l.i)

Loz’thsunﬂ of candidates

I any position for which
D puh-i?nem 18

iy 1ﬂexeu, submit the

t of all shortlisted
1 d'l tes to the

ssion for integrity
'c e ‘1ﬁcanon

' acceptable as this ma
| impede the independenc
| of the Offices.




he information

regeréing & them and make
recommendations to the

pub;i blicen *1?' on the
ez r

ntegrity uwa‘“i’w of the

in making
commendations upcer
ihsection ! {3}, the

H T:.":-.‘:iull may
consider any other
infort ?mon \’ﬁﬂ" resvec:.

i
.

u.n i
W

of f‘] anhrant

(5} The recruiting entity
shail take into account the
recomigendations on the
infegrity suitability of the
candidates in making
appoinument decisicns.

19 (6)

of account” and substitute
therefor the words “fails
to submit statements of
account annually as
vequired under section 19

&y

| This  propesal

i .
and is acceptable.

makes
grammasiical corrections

40

Renumber the provision

| as subsection (1) and

insert the following new
subsection -

This proposal seeks to
empower the High Court
to invalidate a state

officer’s appointment for
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foﬂowma new
imm edx ately

M
HISSI0N A L,

i1 subrnit the a-lr;..ml

oriin subsection (2) to !
dr‘ut and the {
xemblv within |
rter Lhe nd

j
!

[
i
i
!
|
i
|
i

The proposal seeks
have the TSC ann
report presented withii
months of the end - 1
vear to which it relates.

It seeks to expand t

' period for t

appointment  of

;Du‘emoz General for

b n-g

enswable period of

i M |
vears rather than

tcurtent 3 3 years,

N/&

foliowing new

The propesal in the B

‘ seeis to provide accura




'.::ti’-c:itv” means the
Revenue Auth LG*‘ity
hed under section

0

3 of the Kenya Revenue
Auvtnority Act;

“eritical ."=ar'ona1
_‘..w-]-‘ uchure” means

ilities, wheither

0‘»‘&"’& by private or
:}11‘9 i1¢ ephities which are

mai to the provision
ital services to the
public for their social and
economic wellbeing, and
which if destroyed,
degraded or rendered
unzvailable, would
impact on the social or

-

m @
“h ]

?.?'\

-

}..

*rJ

nation or affect
government’s ability to
undertake national
defence and security;

‘electrical rewinder”
mear

of electric motors;

“smelter” means an
installeiion or factory for
smelting metal from its
Ore OF Means a person
engaged in the business

cal and virtual assets

economic wellbeing of the |

ans a person who deals
in the repair or rewinding

|

i

various
T:rot%t critical

c
]

Tt is howaver noteworthy
although the
Memorandum of Objects
ar rezgons indicates that
Bill seeks io provide
‘27 a speciai license for
dealing i CODPEr,
aoaminium and  their
lovs, this proposal is not
nciuded in the text of the
Biil,

RN

=
i

The Memorandum also
indicates that the Bill
intends to rvesirict the
disposal  of  crifical
infrastructure to  the
Nimerical Machining
' Complex and the Kenya
uﬂmyard Limitec.
. Further, that the Bill had
proposed regulation of
imports and exports.

These propoesals are not
included in the text of the
Bill.
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tecl fabricators” means

an installation of factory

far the production of
retal structures using a

rangs of processes subh as

ing, bending or
’:,h ng, which

rates serap metal in
;,r ocesses.

|

!

53

Excise Duty

o
(]
ot
[*2]

Act,

oY g

aragraph 1 of
art I of the
irst Schedule

*{a) the expression
“3905.91.00 Emulsion
VAM” and substitute
therefor the
e«Dr%smn

3905.91.00 Impomed
CU}JO;_,’TT!EIS :

(b) the expression
'2005.10.00
mopolvmeis and
ibstitute therefor the
pression

05.19.00 Imported
vmers”; and
expression
§36.56.00
}':' l siont B.ALM” and
aLc therefor te

D-

Ly e |
5_‘2‘
m

E'I}
4

(J‘r
\[.1 L

-a.-.c

J

P
[
s
o R
\_I’J (]
I \fg a

|
4

t the following new
1 immediately

J"

a6 1.;,1

| The proposal seeks
 have the Controller
: . Budget's annual repo




the annua

- sithsaction (2) to
he TJT’ sident and the

¥ Bi"{“lai A3 f'sembly within
‘{he end

::u( !"ul{L s a

i
]

i

Tone

a.oeptad!

01 CE \N hich it
| relains
- e
55. | Water Act, 2016 | 14 (1) (B | Insert the nc;iiowirxg new | The proposal seeks 1o
| paragraph immediately inciude the  Aftorney
aﬁer Pm*avh (&) - Goneral 25 a member of
j Wai Resources

he Atiorney-General
epreseniative.

17 (1) | Tngert the words “and in
accmfdan re with the

T

WOTG “anpo

. propesal seeks to
hring  the section  on

sppointment of the Chief
Rvecutive Officer into the
ambit of the SRC
recommendations.

L . P :

The DIOPISR is
PR g 5 P

aceegiatic

Delete and substitate
therefor the following
subsaction -

31 (1)

(1) The powers and
functions of the Water

The proposal seeks 10
allow the representatlves
to sit in the boar.f.t in place
of the designated office
holder.
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1@ Cabinet Secretary
: 13-1 on the
cmmendation of the
te::LecLNb Board of Water
Development Agency
point a Chief Executive
zer of the respective
waler works agency on
i such ternis and

¢ i the

imstrument of
spointment and in

:Morc'z.ue wzth the

ubstitute the
new subsection

N ATV

Cne powers and
_neticns of the i
"'_“:,;, Board shall be |
¢ised and pe 1Iormec1 __l
the direction of the |
|

!

:"a.,am, hich

- '_{ e



reprasent tatlve;

(c) the Principal
Searetary

rasponsibie
responsible i' OF
matters reissin
watsr or his
1‘?;1 =seniative;
hz Aiorneyv-
Seneral or hiz
representative;
{2) the Chief Executive
Officer; and
ix other members
PLC ointed -“‘-v the
abinet Secretary.

gto

(d)

~D

‘,\
’ZD
W,

n,g

73

e

Dielete the words “the
Cabinet Secretary for
Public Service may
determine on the advice
of the Salaries and
Remuneraiion
Commission” and
suhstitite therefor the
words “may be specified
in the instrument of
appointment and in
accordance with the
cuidelinzs made by the
Salaries and
Remuneration
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1d stbstituie
3 the following
new subser*tion -

a chairperson, who
shaﬂ be appointed
by the President;
{b) thc. Principal

responsible for
matters relating to
finsmce or his
regpresentative;
he “1111011:1&1

r"‘!

omlble for

i '1\, Ch ief Executive
H,f icer; and
l er members

S

Lot

1




tand in
"f"{,w*agco m’m the
ﬂde b Y iup
Remuneranon

56.

Bribery Act, 2016

Dielete the expressicn

Ey
“Bribery Act” and
subs*:"cate therefor the
prassion “Anti-Bribery
Act.’ﬂ

The proposal seeks to
rend the title of the bill
rom the Briberv Act to

anii-Bribery Act,

ﬁb proposal is

L
ACCS ._1:» to reflect the
i‘r;'E: of the Act.

| ins lT the words pubh:,
| entity” immediately after
i the werdu “public
|

03.[1{,‘:‘1'6

Seeks io include public

sntities as those to whom
the Act applies.
Tha propesal is

Delzte the word “who”

and substitute therefor

the words “if the person
offering, promising or

indicates clarity in the
description of the
offender.
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|
[ The proposal
| acceptable.

 The proposal refe -*.-_
[8.72(1)(b)(i) rather th:
s.7(2)(b)(i1).

This should be correctes

10 elete the marginal note | Seeks to provide bett
“and substitate therefor | clarity on the offence.

The proposal
- accepiable,

Delete the words “holding | Allows every individw
a position of authority”.

o
i,

ot
p—

whether public or privat
to report instances «
bribery.

- Expands the criminality ¢
offences under the Act, t
apply to both public an

|
it

s
h —




individuals. Th°

o oivate
i
.

pronosal is acceptable.

57. | Public Service g0 (1) | Deleie the word “three’ The proposal seeks to
Commission Act, { and substitute therefor expand the time allotted
2017 | the word “six”, te the PS8C for the
*3.‘.‘:'35’311‘12 fion of its annual
report from three (3) to six
(6 monikhs.
The proposal is
accepiabie.
53. | Energy Act, 2019 | 2 Delete the definition of The proposal expands the

the term “distribution
licence”.

insert the following new

definition in proper
alphabetical sequence -

“distribuiion licence”
means a document ot
instrument authorising a
person o distribute
energy in the manner
ﬂesm!bpd in the
document or instrument,
in that person’s
authorised ares of supply
for the purpose of
enabling supply to

——

o also receive bulk
supply from another
licensee;

preimises in that area and

definition of the licence to
an acceptable scope.
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' Insert the following new The proposal does not.
: paragi g}ﬂ imiediately | the ssction it intends
2er paregraph (e) - amend.

ecretary f the Ministry
the time being
- responsible for matters
relati ng to nnance or his

'&

! This should be corrected

- Delete the word “the” and The proposal does not i
substitute thereforthe | the section it intends
word “a”, - amend.

This should be correcred

Delete ' There is no such section i
' the Act.

This should be corrected.

elete the word “utility” . No such section exists i
and sabsﬁmte therefor | the Act.
the words “critical
national”

" This should be corrected.

--‘_ft b:—,f llowing new
mmediaiely after

E Lm@t
5 , In consultation
with the 1'ele vant

mmorities and
TS, shall




REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY-GEMNERAL
&
DEPARTMENT OF JUSTICE

Our Ref: AG/LDD/190/1/84 30*" December, 202 %"‘“
Your Ref. NA/DC-H/2022/007 Eﬂﬁvvisﬂ

The Clerk of the National Assembly \9@/,«

Clerk’s Chambers :2 ‘
National Assembly W@\

Parliament Building &wﬁ 34 «%E
P.O. Box 41842-00100 5

NAIROBI @

RE: CONSIDERATION OF THE STATUTE LAW  (MISCELLANEOUS
AMENDMENTS) BILL (NATIONAL ASSEMBLY BILL NO. 60 OF 2022) ON
THE PHARMACY AND POISONS ACT (CAP. 244) AND MENTAL HEALTH
ACT (CAP. 248)

This has reference to your letter dated the 20" December, 2022 under Ref. NA/DC-
H/2022/007, requesting our views on the proposed amendments to the Pharmacy
and Poisons Act (Cap. 244) And Mental Health Act (Cap. 248) contained in the
Statute Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 60 of
2022) that was read for the First Time on the 8" December, 2022.

We have sought the policy guidance of the Ministry of Health, which is responsible

for the policy relating to the aforementioned statutes and shall share the results of
that guidance as and when we receive it.

Safmson Davies Maundu

Principal Parliamentary Counsel e s PR e g H
. Rt R R L :
FOR: ATTORNEY-GENERAL BRI !.._ﬁl_r\.‘_{_’; FE ™ %
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Mr. Kennedy Ogeto CBS
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P.O. Boxd0112-00100, NAIROBL, KENYA. TEL: +254 20 2327461/225 1355071 19445553/0732529995
E-MAIL: infostelawollice@kenva go ke WEBSITE: www attomev-gencral.goie
DEPARTMENT OF JUSTICE
CO-OPERATIVEE BANK HOUSE HAILLE SELLASIE AVENUEP.O. Bos 56057-00200, Narobi-Kenya TEL: Nuirobi 2224029/ 2240337
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Deputy Solicitor-General
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KENYA LAW REFORM COMMISSIO
Db

lelegrams: “LAWREFORM™ NAIROBI ¥ KENYA L!EW REFORM COMMISSION
lele=“one: Nairobi, +254-20-2241186/2241201 é. [ REINSURANCE PLAZA
Tax 54-20-2225786 g. cuU ¢ e 3RD¥kﬁ‘i{; e
vww.info@klre.go.ke 2= — g
A - : ; . %0. Box 34999-00100
Nhen replying pleasc quote ‘\—/LL‘_‘ < cw A,O&.fs—/ ,(L.G-’g NAIROBI, KENYA
Sl it 02 VOLL VI [38) Co¥' e _ Y7120 January, 2023
and Date e \/&JU‘//- » (/O}—"'/ o
t \_’_S\_{ t\g .J W"h}/\. U“U ..... ?“‘::;q ...... i‘ﬁ;{\.{\‘zﬁ ...........
The Clerk of National Assembly i +{,f;u.<.?./.,.w.ﬁf‘? G '\/,j
Clerk’s Chambers ? 7 R B UZC i T i
National Assembly Bty o ; :
Parliament Building T -
l P.O Box 41842 -00100 10 JAYN 28 :
Nairobi
(Attn: Mr. Jeremiah W. Ndombi, MBS) PO e 2l

RE: INVITATICN TO SUBMIT VIEWS ON THE STATUTE LAW (MISCELLANEOUS
AMENDMENTS) BILL (NATIONAL ASSEMBLY BILLS NO.60 OF 2022)

We acknowledge with thanks receipt of your letter Ref.No.NA/DDC/JLAC/2022/010 dated
20" December, 2022 on the above subject.

Enclosed herein please find the Commission’s comments on Statute Law (Miscellaneous
Amendments) Bill (National Assembly Bills No.60 Of 2022) for further action.

As always, we are grateful for your continued support and collaboration.

Yours 7(/ ,f:w A :\Q,@j’ i

.ﬂi":‘\‘\ ()
s O L:\ 3 L sl gt e N o
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Joash Dache, MBS _ i—ﬂ I
Secretary/Chief Executive Officer { = 5 JAN 2073 |
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5 KENYAUAW REEORM COMMISSION!

THE KLRC COMMENTS ON THE STATUTE LAW (MISCELLANEOUS
AMENDMENTS) BILL, 2022

L INTRODL_JCTION

This memorandum is issued in furtherance of the Kenya Law Reform Commission's
mandate under section 6 of the Kenya Law Reform Commission Act, No, 19 of 2013,
to keep under review all the law and recommend its reform to ensure, among others,
that the law systematically develops in compliance with the values and principles
enshrined in the Constitution and that the law is consistent, harmonized, just, simple,
accessible, modern and cost-effective in application. '

The Kenya Law Reform Commission (KLRC) is in receipt of a letter from the National
Assembly dated 20 December 2022 (ref: NA/DDC/JLAC/2022/010) seeking its
comments on the Statute Law (Miscellaneous Amendments) Bill, 2022, National
Assembly Bill, No. 60 of 2022. The Bill seeks to “amend various statutes in keeping
with the practice of making minor amendments which do not merit the publication of
several separate Bills”. The National Assembly has sought KLRC's comments on the Bills
under the purview of the Departmental Committee on Justice and Legal Affairs.

Against this background and pursuant to the KLRC’'s mandate, KLRC has undertaken an
analysis of the relevant Bills as set out below.

IL. ANALYSIS
LAW S. PROPOSED KLRC COMMENT JUSTIFICATION
AMENDMENT
The 7(1) Delete the word “thirty” | No objection to the | Increasing the number

Judicature Act
(Cap.8)

and substitute therefor
the word “seventy”.

proposed
amendment.

of judges at the Court
of Appeal will facilitate
speedy delivery of
justice.

The Appellate | 59(7) | Delete the expression | This section does not | The proposed
Jurisdiction “Attorney-General” exist in the Act and is | amendment  would
Act (Cap. 9) wherever it appears and | instead found in the | align the Rules to
substitute therefor the | Court of Appeal | Article 157(6) of the

expression “Director of | Rules. Constitution  which

Public Prosecutions™. KLRC has no | provides that the

objection to  the | Director of Public

amendment of the | Prosecutionsis the one

Court of Appeal Rules
in the requisite

to exercise State
powers of prosecution.




manner and not
through the
amendment of the

Appellate Jurisdiction
Act.

“public prosecutor” and
substitute therefor the
expression “‘Prosecution
Counsel”.

The Appellate | 73 Delete the expression | This section does not | The proposed |
Jurisdiction “Attorney-General” exist in the Act and is | amendment woul '
Act (Cap. 9) wherever it appears and | instead found in the | align the Rules to |
substitute therefor the | Court of Appeal | Article 157 of the |
expression “Director of | Rules. Constitution.
Public Prosecutions™. KLRC has no
objection to the
amendment of the
Rules in the requisite
manner and not
through the
amendment of the
Appellate Jurisdiction
Act.
The Vexatious | 4 Delete the expression | No objection to the | The proposed
Proceedings “Attorney-General” and | proposed amendment would
Act (Cap. 41) substitute therefor the | amendment. align the Act to Article
expression "Director of 157(6) of t
Public Prosecutions”. Constitution.
The Penal | 146 Delete the words “idiots | No objection to the | The proposed
Code (Cap. or imbeciles” wherever | proposed amendment aligns the
63) they appear and | amendment. Code with the
substitute therefor the constitutional
words  “persons  with provisions on persons
mental disabilities”. with disabilities, tF-
Persons Wit
Disabilities Act (No. 14
of 2003) and the
conventions that
Kenya has ratified on
persons with
disabilities. |
The Criminal | 2 Delete the expression | No objection to the | The proposed |
Procedure “State Counsel” | proposed amendment would
! Code appearing in the | amendment. align the Code to the
[(Cap.?S) definition of the term Office of the Director :

of Public Prosecutionsé
Act, 2013. "

(5]



Delete the definition of

“police  officer” and
substitute therefor the
following new
definition—

“police officer” has the
meaning assigned to it
under the National Police
Service Act, 2012.

No objection to the
proposed
amendment.

The proposed
amendment would
align the Code to the
National Police Service
Act, 2012.

Delete the definition of

“police  station” and
substitute therefor the
following new
definition—

“police station” has the
meaning assigned to it
under the National Police
Service Act, 2012,

No objection to the
proposed
amendment.

The proposed
amendment would
align the Code to the
National Police Service
Act, 2012.

83

Delete and substitute
therefore the following
new section—

83.(1) The Director of
Public Prosecutions may
order in writing that all
or any of the powers
vested in him by sections
81 and 82, and by Part
VI, be vested for the
time being in the
Secretary of Prosecution

Services, the Deputy
Director of Public
Prosecutor, the Senior
Assistant  Director of
Public Prosecutions, the
Senior Principal
Prosecution Counsel,
Senior Prosecution

Counsel and Prosecution
Counsel, and the exercise
of those powers by the
specified officers shall
then operate as if they
had been exercised by
the Director of Public
Prosecutions.

No objection to the
proposed
amendment.

The proposed
amendment would
align the Act to the
Office of the Director
of Public Prosecutions
Act, 2013,

Lad




(2) The Director of Public
Prosecutions may in
writing revoke an order
made by him under this
section.

90(3) | Delete the words "“a|No objection to the | The proposed
Sunday” and substitute | proposed amendment  clarifi- -
therefor the words “any | amendment. the provision.
day of the week
including Sunday”.

123(1) | Delete the words “other | No objection to the | The proposed
than a person accused of | proposed amendment aligns the
murder, treason, robbery | amendment. Code to Article 49(1)
with violence, attempted (h) of the Constitution
robbery with violence which provides that
and any related offence”. offences are bailable.

131(2) | Delete the word | No objection to the | The proposed
“movable”. proposed amendment  widens

amendment. the scope of property !
that may be attached.
This may, in turn, act
as a deterrent to |
person bound by a
recognizance.

137 Delete the expression | No objection to the | The proposed
“Attorney-General” and | proposed amendment  would
substitute therefor the | amendment. align the Act to Article
expression “Director of 157 of the |
Public Prosecutions”. Constitution. ’

The 7 Delete the expression | No objection to the | The proposed
Extradition “Attorney-General” and | proposed amendment  would !
(Commonwe substitute therefor the | amendment. align the Act to Article
alth) expression “Director of 157 of the
Countries Act Public Prosecutions™. Constitution.

(Cap. 77) |

8 Delete the expression | No objection to the | The proposed |
“Attorney-General™ and | proposed amendment  would
substitute therefor the | amendment. align the Act to Article
expression “Director of 157 of t'he;
{ Public Prosecutions”. Constitution. i‘

9 Delete the expression | No objection to the | The proposedi
“Attorney-General” and | proposed amendment would |
substitute therefor the | amendment. align the Act to Article |

expression “Director of
Public Prosecutions”.

157 of
Consiitution.

the




[ 10 Delete the expression [ No objection to the | The proposed

. “Attorney-General” and | proposed amendment  would

substitute therefor the | amendment. align the Act to Article
expression “Director of 15¢ of the
; Public Prosecutions”. Constitution.

7. | Official 10(1). | Deleting the expression | No objection to the | The proposed
Secrets  Act “Attorney-General” and | proposed amendment  would
(Cap. 187) 49(1) | substitute therefor the | amendment. align the Act to Article

expression “Director of 157 of the

5 Public Prosecutions™. Constitution,

8. | The Evidence | 3 Insert  the following | No.objection to the | The proposed
Act (Cap. 80) definition in  proper | proposed amendment takes into

alphabetical sequence— | amendment. account technological
advances in
“photograph” means an photography.
image created by light
falling on a light sensitive
surface, either
photographic film or an
¢ electronic medium and
made visible and
permanent by chemical
treatment or stored
digitally,
of 78(1) | Insert the words “or an [ No objection to the | The proposed
' electronic and digital | proposed amendment takes into
medium”  immediately | amendment. account technological
after the word “film”. advances in
photography.
125 Insert the word “a|No objection to the | The proposed
(2) mentally disordered | proposed amendment aligns the
person or a lunatic” and | amendment. Act with constitutional

substitute therefor the
words “a person with a
mental disability™.

provisions on persons
with disabilities, the
Persons with
Disabilities Act (No.14
of 2003) and the
conventions that
Kenya has ratified on

persons with
disabilities.

9. | The Vetting of Delete the expression | No objection to the | The proposed
Judges and “Attorney-General” and | proposed amendment | amendment  would
Magistrates substitute therefor the | save that the citation | align the Act to Article
Act (No. 2 of expression “Director of | of the Act is wrong. It | 157 of the
2011) Public Prosecutions”. should read No. 2 of | Constitution.

2011 and not 2010).




10.| The Judicial | 38 Insert the following new | No objection to the | The proposed
Service  Act subsection  immediately | spirit of the proposed | amendment
(No. 1 of after subsection (1)— amendment to | contravenes Article !
2011) provide a reasonable | 254(1) of the

(TA) The Commission |time frame for the | Constitution which
shall submit the annual | submission of the | requires constitutional |
report to the President | annual report. commissions ar-'
and the National | However, the | independent offices tu
Assernbly  within  six | proposed amendment | submit a report to the
months after the end of | should read | President and to
the year to which it | “Parliament™ instead | Parliament.
relates. of “National | In addition, the
Assembly” in | proposed amendment
accordance with | contravenes  section
Article 254(1) of the | 38(4) of the Judicial
Constitution. Service Act wh,
requires the report to
be tabled before the
two Houses of
Parliament. :
|
Consider This ensures
standardizing the | consistency in
provision  for  all | legislation.
constitutional
commissions and
- _ independent offices.

11.{ Independent | 24(1) | Delete the word “three” | No objection to the | Three months is too
Electoral and and substitute therefor | proposed short a period to file
Boundaries the word “six”. amendment. the annual report in
Commission view of the magnitude
Act (No. 9 of of work involved.
2011)

12.| The Kenya | 53 Insert the following new | No objection to the | The proposed
National subsection immediately [ spirit of the proposed | amendment
Commission after subsection (1)— amendment to | contravenes Article
on  Human provide a reasonable | 254(1) which requires
Rights Act, (1A) The Commission |time frame for the | constitutional
(No. 14 of shall submit the annual | submission of the | commissions and
2011) report in subsection (1) to | annual report. independent offices to

the President and the | However, the | submit a report to the

National Assembly
within six months after
the end of the year to
which it relates.

proposed amendment

should read
“Parliament”™ instead
of *National
Assembly” in
accordance with

Article 254(1) of the
Constitution.

President and to

Parliament.




Consider
standardizing the
provision for all
constitutional
commissions and

independent offices.

This ensures uniformity
in legislation.

13.| Ethics and | 27(2) | Delete the word “three” | No objection to the | Three months is too
Anti- and substitute therefor | proposed short a period to file
Corruption the word “six”. amendment. the annual report in
Commission view of the magnitude
Act (No. 22 of of work involved.
2011)

14.| Anti- 25A. | Deleting the expression | No objection to the| The proposed
Corruption “Attorney-General” and | proposed amendment  would
and Economic | 37(6) substituting therefore the | amendments. align the Act to Article
Crimes  Act expression “Director of 157 of the
(No. 3 of 62(5) | Public Prosecutions™. Constitution.
2003)

62(6) | (6A) Notwithstanding | No objection to the | This offence should
the provisions of any | proposed apply to both State
other law, where a state | amendment. and public officers.
officer is under | However,  consider | In addition, the
investigation for, or has | including the | proposed amendment
been  charged  with | expression “public | is in line with the Court

corruption or economic
crime, the Commission
may, by an ex parte
application in the High
Court, seek for an order
barring the officer from
accessing his or her office
or exercising the powers
of that office including
participating in decision
making, wvoting and
supervising staff.

(6B) The provisions of

subsection (6A) shall
apply where the
Commission upon
preliminary

investigations has

established grounds to
reasonably suspect that
the public or state officer
is likely to—

alter,
remove

conceal,
or

(a)

destroy,

officer” in subsection
(6A) as has been
proposed in
subsection (6B).

of Appeal decision in
the case of Moses
Kasaine Lenolkulal vs
Republic, Criminal
Appeal 109 of
2019.

No.




Reform Commission

records, documents or !
other evidence;
(b) intimidate, threaten {
or otherwise interfere
with witnesses; or
(c) interfere with |
investigations in  any
other manner.
15.| Sexual 40 Deleting the expression | No objection to the | The proposed
Offences Act “Attorney-General” and | proposed amendment  would
(No. 3 of substituting therefore the | amendment. align the Act to Article
2006) expression “Director of 157 of the
Public Prosecutions™. Constitution.
16.| International Deleting the expression | No objection to the | The proposed
Crimes  Act “Attorney-General” and | proposed amendment  would
(No. 16 of substituting therefore the | amendment. align the Act to Article
2008) expression “Director of 157 of the
Public Prosecutions™. Constitution.
17.| Leadership 12A. | New  subsections to | Considering the | This would save the
and Integrity mandate the EACC vet all | number of requests | EACC time a |
Act, 2012 the shortlisted | that the EACC may | money.
(No. 19 of candidates. receive form  the
2012) various public entities,
it would be prudent
for the Commission to
be mandated to wvet
only those who are
considered for
appointment, that is,
those ~who  have
undergone the
interview process.
18.| The Kenya Although the
| Law Reform National Assembly’s
i Commission letter  dated 20
| Act (No. 19 of December 2022 (ref:
| 2013) NA/DDC/ILAC/2022/
010) and the
| | Memorandum to the |
i Public indicates that !
the  Statute  law
(Miscellaneous
Amendment) Bill,
2022, seeks to amend
the Kenya Law

8



Act to provide for
clarifications on the
attendance of the ex
officio members at the
Commission meeting,
the Bill does not
contain any proposed
amendments.
Further, the Kenya
Law Reform
Commission Act s
erroneously cited as
Act, No. 35 of 2013
instead of No. 19 of
2013,

18,

Bribery  Act
(No. 47 of
2016)

Delete the expression | No objection to the | The proposed
“Bribery  Act” and | proposed amendment describes
substitute  “Anti-Bribery | amendment. what the Act is about
Act”, and avoids any

misrepresentation,
Delete the word “who” [ The word “who” | This will clarify the
and substitute therefore | appears in  both provision.

the word “if the person
offering, promising or
giving knows".

subsection (1) and (2),
hence there is need
for clarity on where
the phrase “if the
person offering,
promising or giving
knows” is to be
inserted.
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REPUBLIC OF KENYA
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o Extradifon 1 ) Act (Cap Public Py lons under Articln 157 o 18 ilutlon, It sl seeks (g enhance tha pensty i The Public Holidays Act o Adminlstrationad

Thallatl Emb, A<t [Eap0) organised crlmes and ko exlend the perlod tnvihich an arder cblatned h oo S 200050t [Memal Allsle
. TheOlficlal Sacrots Act [Cap 187) property shatllagas. A
B.  TheGenova Convontions Act (Cap190) 20n)
7. ThePhermacysnd Palsans Act [Cap2at] 51 Losdersk Net. Z5IB G k. T;Dmmm ntkon of Organtzed Crimes Adt, 200 (lia, 6

o :

8. The Mental Heolth Act (Cap 248)
Th Act[Ca

L5
10, The Land Adjudleatian Act [Cop 204)
M. The Marine Insirance Act (Cap 300)
2, Local 3 (EX tlam) Act {Cap £02)
13, Tho Caplial Markets Act [Cap 4D54)
V4. Tha Arch nd Quantity Surv 7]
15. TheP il J Act, 1977 (. 1ol 12
1. Tha Higher 1, 1905 (Ma.3 of 1095)

1. Tho Retimment Donsfils Act, 1957 [He. 3a11597)

Tha Co-oparailves Goclatias Act, 1957 (Na. 12 of 1997)

19, The Caniral Depasitarles Act, 2000 [Ha. & of 2000)

Tha Soxusl Offences Act, 2008 (Ho. 3 o1 2Q06)

Tha i ! di Act, 2008 [No. 6 of 2006)
Tha Labeur lnatitutions Act, 2007 {He. 12 ol 2007)

The Zecountants Act, 2000 (He. 15 of 2000]

The Intamalianal Crimes Act, 2008 (Ko, 16 ef 2000)

Tha Dlozzlety Act, 2009 [Ho, 201 2000)

Tha Counter-Tralficking In Porsons Act, 2010 [Ho. 8 ol 2010)
Tho Tourlsm A<k, 2011 (Ha, 20 of 2001)
The Vetting of Judgos and Magl:

The Bill zpaks to emend these Acts In order ta harmenise thelr provisians with the funetians of
4 FPubll der fsticle 15T of th

a0, Act, 2011 (Na. 2 a1 2

Tha Judiclal Sorvien Commisslon Act, 2011 [Na. 1ol 2017) 5
Tha Indapendant Els etoral and Boundarles Commisalen Act, 2011 (Ha, 8 of 2011)
Tho Sal | Act, 2011 [Ho. 10 of 2011)
Aet, 2011 (Ho. 16 o1 2011)
Tha Mallenal Gender and Equality Commizslon Act, 2011 (Ha 15 of 2011
T Al lon Act, 2011 [Ma.

ThoEthles and Anti-Carruption Commisslan Act, 2001 [Ho. 22 of 2011)
Tho Matlenal Pol Commil Act, 2011 (No. 30 ef 2011)

" The Kallenal Land Commission Act, 2002 (M. S of 2012)
ThaTaachers Servico Commisslon Act, 2012 [Ne. 200! 2012)
Tha Contrallor of Dudgot Act, 201G (Ma, 26 of 2016) 3
Tha Publlc Servica Commisslon Act, 2017 (1o, 1701 2017) ,

Ul secks 1a amend theas Aets to requive the presentation of Annusl Reparts by tha
! I alz [5) Ahe end of tho year hihoy relate,

Tho Exclza Duty Act, 2015 (Mo, 23 0 2015)
« Bill secks o amend the Flist Scheduls to the Exclze Duty Act o correct mistakes i o tarilf
numbar,

fi2. Tho Judicatise Act (EapB)
The 5 : Tihe et lsL

th Judpes of the Court of Appeal from
This ty toSevenly.

£3.  Tha PenalCode (Eap53) .
Tha Gill sechs to amend Section 245 of the Act by delating expressicns thesela which may bo
percehved Lo be di: ¥ P L

&f.  The Criminal Pracadire Code (Cap 75)

The Gill secks to amend the statule to honmealze lerms thereln with the pravisions of Lhe
Censtltution of Kenya, 2010 and the Natlanal Palice Service Ac, 2011 It alss seeke 1o sllzw tha
Diseetor of Public Presecutlons to delegate powers ta spechlled oificers and (o delule oifsaces
provided f Act, 2005,

45,  Tha Evidoneo Act (C3p 00)
The Bill secks to amend the Act ta expand the definllien of *ghalegraph” by aBovdng the
presentatlan and admissibdity of digital phatograghs In line with the current lechnalapleal

e It also secks to del tans which may be percelved ta be discriminatory
I persans with mental disabilities.

45, Tha Public Holidays Act [Cap 118}
The Dill praposes to amend the Public Halidays Azt Lo provide that 10% Detober be Huduma Doy
amd 25" December Womedual Day.

4% ThoCGopyright A<t 2001 (o, T2 0f2001)
The Bifl seeks to amend the Azl Lo provide for the equitable remunaeation of performers and
producers of sound recerdings and expand the n ibilithes el collcetiva

erganizatlons towards outhors and pesformers. It also secks te bilag collective management 3
o " h el
to

40, TheAntl d ! Azt 2003 [No. 301 2003)

Tha Ellimaakerto sznend the AET o harmorfee ity provisleas with the funztions of the Directarof
Pubiliz Prozecutions under Articla 157 of the Constilulion. It also proposes to amend (he 2et 1o
allow the € to etk o esurt ander far Ihicer undes invest -
carruplion o econamic crimes 1o be basred fliom aceessing office or cxcrelsing powers of that
alfico whare the public officer Is Kxely to Interfore with nvestigations.

49, ThaMerchant Shipplag Act, 2000 [Ifs, & e/ 2009)
Theo Difl seeks toamend the Act by d n: section 16 whish h r g
i pilotage, ch part facility operator and shipping agenelss

amang ether services In the masitime Endustry, This is after the Migh Court in Scplember, 2020
ival ef tha Kenya Natlonal Shipping

declared the sectls Lo allow fzr the

Ling,

At

5
The Bl seeks to amand the et ta o Uhe Ethlcs and Antl-Cornuption Cammissien to verly
A e ; ;

52 T Transp ¥ Authorlty Act, 2012 Ho, 33 61 2012)
Tha Bill sccks to amend the Act to pravide for the appelntment of th Direetes-General, for a
reneviable perod of five years Instead of three.

52
‘The Billsecks 1o amend the Act to claslly th
atthe Commizsionmostings.

Act. 2013 [Ih.!!nﬁ‘!?lsl

ek members

Sé.  ThaWalorAct, 2016 [llo. 43 of 2005)
Tha B secha ta smend Lha Ack Lo Inckde tha Altesney-Cemeral as 8 member of the Water
P 4 "

of Chlef Exccutive Oificers under
the Act o be faling with guids Issuedly the Salar d| ommizslsm, The Bill
- furiher seeks: Lo eBow the designatian of talbves 1o sit In Boands in place of desipnated
officer haldors and ey k ment Apancics,

zrs Lo the Water
the Water Sorvices Regulatory Beard ond the Baard of Trustees,

53.  TheDribary Act, 200G (e, 47 cf 2010) s
Tha Bill secks ta amend the Act 1o Includa both private and public entities In the scope and

50.  ThaSerapMatal Act, 2015 (o, ef 2015)

Tha Bill secks to amend the Aet 1o provide for the ksuance of a speclal Nicense for dealing ln

¥ The Hatievial Pollce Servics Commission Aet, 2011

(Ne. 300t 2001)
v Thef P RIS e,
Tat 1)
15 ‘The Masing Insurance Act [Cap 330) ntal Cammitten
B TheKenya Raads Boad Act, 1959 [Na. 7! 1253) ﬂ.’f’éﬁ’?""'
I TheNatonal Transpeet end Safety Autheiily e 2012 [M1Fstructure
[Ma.33 of 2012)
. TheMerchast Shipplng Act, 2009 [Ma, 4 of2003)
k Gaard Act, 1335 (s, 3 0f tad
! e on Educatlon
W The Teachers Serviea Comeras s Art, 2012 o, 20
el 3iz]
L Theland (C2p263) o 2

I TheLaad Adjudicatian Act (Cap 284)
M. The Matiens! Land Comemissien Act, 2012 (Ha, 5 of
amz

eapper, sluminlum, and telr allays. The DB further propases Yo restaiet the dizpazal of seap L The Co-operatives Saclelles Azt, 1997 [Na.1261357) |Departrmantsl Bammitize
i fonal i i Complex | | I TheSeraptelsl Aet, 2015 [Me. 1ol 2015) on Tredo, Industry
and the Kenya Shipyzrd| I 4 153 wellas th B Thel [Exporl C Jici [Fooporativas
H of several todetervandall Bels, [Cap 482)
.51 TheEnargy Act, 2019 [Ns. 161 2015) L ThePt dPok

Tha B8l propeses ta amend the Act to gho effeet ta the F the *Prezidentlal
Task forca e the Review of Powsr Purchose Agreemonta’s The recommendatians Inchude

Act (Cap 244)

) U ?
I TheMental Health Act (Cap 248)

2
entiealf/

eddresting tha everlapping functions betwe en the Encrpy P egulatory Autheulty and =
¥ e for ¥ I Thalobour tlona Act, 2007 (No. 12el2007)  [D: I
The Servics Commissian Act, 2007 (fa. 17 of [onLabour
50.  Tho Housing Act (Cap 17) o T b AT It el
Tho Difl secks ta amend the Act by placing dofinitisns of torminalogies I propet alphabeties]
AEpeS L he fuchilecls and Quantity Sarveyors. [Departments] Commities
Thest iseell Ao 12022 hiished ber2022 Act[Cap525) en Houslng and Publls
dread a Flrst Time ln th 6% E2r, 2022 and pursusnt to Standing Order 127(1) B The Housiag Act (Cap17) Works
ltted to resp fes af he Hatlanal Assembly for consideratian
asseteut intha schedulo heresinder = I " The Hatiana! Museums snd 41,2006 |0y It
(e, Gt 2008) - enSpariz and Cellure -
i, The Copyright Act 2001 (Ha. 12 01 2007)
I TheVesstious Proceedings Act [Cop 41) Ocpzrtmental Committea 4§ :
U The Extradilion (Commonwweslth Countrkzs) Act (Cap [onJustlca znd Lepal Affalvs The Tourism Act, 2011 (1o 20 of 2001) mmwmnrﬁn
t0]
W, TheOfticlal Secrels Act (Cop 187) : P N N
. TheSexualOfiences Act, 2008 (He. 3 of 2005) :s":r"&‘ﬁnlmmd iy LA en Soelsl Pratection ;
¥ Thelnternational Crimes Act, 2008 [Na. 16 of 2000) H
Mo (ke Rouichd hervice Commrinalin Ack, 200 o, Vaf The Geneva Canventions Act (Cap 190) Deparimantsl Committze
208) : oa Befencs, Inteliigenc
wil.  The Indepeadent Electoral end  Doundarles and Forelgn Relatlens
Comenlzsion Act, 2011 (Ha. 9 al 2011)
il The Kenya Matisnal Commizslon ea Human Rights The Encegy Act, 2019 [He. 1of 2015 b sl Committen
Act, 2011 (la. 16 ol 200) RrAckaamgie I i
kb TheEth Rert oA op—
[Ho. 22l 201T) The Water Act, 2018 [No. 43 of 2016) Bopartmental Committes
% ThePenal Cods [Cop 63) en Olua Ceannmy end
xl. " The Criminal Pragedure Code [Cop 75) lulgation
all,  TheEvidence Act [Eap60)
alll.  Tha Anth-Corrvption and Ecanamic Crimes Acl, 2003 The Biosalety Act, 2009 [No. 24 2008) Bspartmental Committsn
“{No. 30l 2003) en Agricultiro ond
wiv.  Leadership and Integrity Act, 2012 (Ho. 19 of 2012) Livaztock
w¢.  The Kemya Low Reform Commizsion Azt, 2013 (No. 35
of 2013)
xdl, The Biibesy Ac, 2016 (Mo 47 o1 2016} 1 COMPLIANCE with Article NE(1) (b) of tha Comtction and Standing Drder 127(3), the
Departmental Committees hereby fnvite the publc and Interested stakehalders o submit
avil,  The Kiicature Azt [Cop 8) eomariszal il
avil The Appellate huksdiction Act (Cap 5) i
D Coples of the Bill are avallsblo at the Hatlonal DOuilcin
I TheCapltal Markets Act (Cap 4054) b ! o i T Lol b
L Tha Ruthement Benclits Act, 1997 (a3 of 1997) ;;:::&mnﬂ"-"m’ R o
B Th 3 Depusitaries Act, 2000 (Ma. 4 of 2000) The da m3y be farwanled to the Clork of the Hatlonal A P.0, box -
”y ]h’z:':n::‘::'m z;m'{uus:r:un;} 00100, Halrebl; or haad-dliversd Lo the Olflce of thy Clark, Maln Parfament Dulldings,
* E Halrobk of emailed to coa@p2ifamant.so bt Lo bareeched on or befora Filday, 6™ January,
v Thet L il Act, 2011 (V. 2023 by 5,00 pm.
160 2011)
W TheSslaresandf = et 2001
[téa. 100l 201) SAUUEL NIDROGE -
wil.  The Contrller of Budget Act, 201G [Ho. 25 of 2015) FAERKSETHF HATIONALASSEMOLY )
vill.  The Exziso Duty Acl, 2015 (. 23 ol 2015)
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The Standard, Friday, December 16, 2022 : .

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY
THIRTEENTH PARLIABENT (FIRST SESSION)
DEPARTHENTAL COMRAITTEE O} ENVIROHA; ENT, FORESTRY AND MI

Pursuant to Articles 2 (S) and (6] and 118 [1(b) of the Constitution and Section 8 of the Tmah Making and Ratification Act, 2012, the following
Agrcements were submilted to the Speaker of the National Assembly on 20 November, 2022 and consequently commitled to the Dapartmental
Compmitteeon Enviranment, Forestry and Mining for considerationand reporting to the House: - . 2

L Kigali Amendments to the Montreal Protocol on Substances that Deplete tha Ozone Layer.

Management of Hazardaus Wastes Within Afrlca,

The Bamalo Cenvontion on the Ban_on the Import into Africa and the Control of tho Transboundary Movemant and Management of

Hazandaus Wastes Within Africa aims to prohlbil the import Into Africa of ony hazardous waste and to specifically bon the transboundary
mavermnent of hazardous wastes.

The Amonded Malrobi Convention and the Protacol for the Protaction of Masine and Coastal Environment of the Western Indiaa Ozpan
from Land Based Sourcos and Activitios aims to enhance the I tofthe marine and lenvl tand natural heritags Including
its biological diversity for the sustainable use and benefits of present and fulure generatlons,

The Departmental Commiltez on Environment, Forestry and Mining hereby Invites the publie and stakeholders to submit M
Agreaments. The full text of the o\areummt; and the sccompanying Memarandum ta Parliament may be accessed at http:

mmmmmiemmﬂi_nmmmmy ‘
The memoranda may be submitled to the Clerkof the Hational Assombly, P.D. Box 41842-00100, Natrobi; hand-delivered to the Clficeaf tha
°| clorkof the National Assemlily, Mala Parlidmont Buileings, Nalrobl; or emailed tum@pﬂﬁmmﬁg; lobereceived onorkofore Friday,
6" January, 2023. . 2

® SAMUEL NJOROGE
L OMAL ASSEMBLY

16" Dacombor, 2022 .

2. * The Accesslon of the Bamako Canventlen on the Ban on the Impart Into Africa and the Control of the Transboundary Movement and

; .
3. TheAmended Nalrbl C d the Pratocal for the Protectian of Marine and Coastal Environment of the Western Indian Ocean from
Land Based Sources and Acthvitles. - .
The Kigali Amond; tothe Montreal Protocol on Sub esthat plake tha Ozone :.q;orsatsuutIps}m.llicanllrIlmil!ulumpmdu:llnn :
and consumption of hydraf] bons (HFCs). It also contains the manaerin which countries locaery out the process of phasing dovin on the

productlonand usage of HFCs, The amendment further Includes target baselines and emission levels that states Inagreement withit are toachiave, .

on the threa a







