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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

“%* 0 " THIRTEENTH PARLIAMENT (FIRST SESSIONY ™~ & 7

CONVEYANCE OF PETITIONS
 (No.12 0f 2022) |

REGARDING REMOVAL OF MEMBERS OF THE INDEPENDENT
' ELECTORAL AND BOUNDARIES COMMISSION

Honourable Members,
1. Standing Order 225(2) of the National Assembly Standing Orders requires the

Speaker to report to the House any Petition other than those presented by a
Member. In this regard, I wish to convey to the.House ﬂli_ltlm‘j"dfﬂéé is in
teceipt of four (4) Petitions secking the removal of Commissioners of the
Independent Electoral and Boundaries Commission (IEBC) pursuant to the

provisions of Article 251 of the Constitution. .

- 2. Hon. Members, Article 251 of the Constitution grants any citizen the right to
.peﬁticnu the National Assembly for the removal of a member of a constitutional

commission or holder of an independent office for either serious violation of

the Constitution or statute, gross misconduct, or incmeetenpc.
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The ‘r‘_‘etiﬁons received are as foilows-—

_ .. A, zPetition by the Repﬁb]j,can Party . |

3. The Petition seeks the removal from office of Ms. Juliana Cherera, Mr.
Justus ﬁyang’afa, Ms. Irene Masit and Mr. Francig Wanderi on the
grounds of violation of the Constitution and other laws. In the Petition, the
Ré.publica:ll P*si.r’qr,r states that the fGlll..‘ (4) Commissioners, ﬁnugh their action

_ of issuing a press statement r&jecﬁng election results on grounds that the
Chairperson of the IEBC had ccnductgd the verification and tallying process in
an opaque manner—

(a) failed to prt:}mote .public: confidence m the integrity of t’r-m office
they hold and brought dishonour to the nation and lack of dignity
for the office, contrary to ﬁ:ﬁ;lé 73(1)(a) of the Constitution;

~ (b) failed to adhere to the guiding principles of leadership and inltﬁ.-gﬂty
: under Article 73(2) of the Constitution;
(c) failed to act in a manner that avoids demeaning the office that they

hold, Cﬂnﬁary to Article 75 of the Constitution;

(d)failed to adhete to the vaues d prnciples o publich Servic,

contraty to Article 232 of the Constitution; and
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(e) failed to adhere and take into account the provisions of section 9 of .
the Leadership and Integrity Act, No. 19 of 2012 and should
therefore take personal responsibility for the reasonably foresecable
consaquancés of any actions or omissions arising from the discharge
of the éu%es of the office.

4. Hon. Membets, The Republican Party ultimately prays for the consideration

of the Petition to His Excellency the President pursuant to Article 251(3) of the

Constitution.
B. Petition by Rev. Dennis Ndwiga Nthumbi

5. Hon. Members, This second Petition seeks the removal from office of Ms.
Juliana Cherera, Ms. Irene Masit, Mr. Francis Wanderi, and Mr. Justus
Nyang’aya on the grounds of serious violations of the Constitution and the

law; gross misconduct; and incompetence.

6. In the Petition, the petitioner one Rev. Nthumbi, states that the Commissioners

committed serious violations of the Constitution by—

(2) demonstrating partiality and biased conduct in agreeing to the proposal
to alter the results of the presidential elections in favor of one candidate
ot in the alternative to fotce a run-off contrary to Articles 10, 73 (2) (b)

(c),75, 138,232, and 249 of the Constitution; Sections 9, 26 and 30 of the

Poge 3 of 13



IEBC Act; Sections 7, 8, 9, 10, 11, 16, 24, of the Leadership and Integrity

Act; and Sections 8, 9, 10, 12, 16 and 17 of the Public Officer Ethics Act;

(b) agreeing to the incentives and giving in to the proposal by the National
Security Advisory Council (NSAC) to alter the results of the presidential
clection contrary to Articles 10, 73 (2) (b) (c),75, 138, 232, 249 of the
Conéti.tution; Sections 9, 26 and 30 of the IEBC Act; Sections B 910,
11, 16, 24, of the Leadership and Integrity Act; and Sections 8, 9, 10, 12,
16 and 17 of the Public Officer Ethics Act:;

(c) disowning the results of the 2022 piesidential elections in which the
commissioners had participated in the verification and tallying, contrary
to Articles 10, 73 (2) (b) (c),75, 232, 249 of the Constitution; Sections g
26 and 30 of the IEBC Act; Sections 7, 8, 9, 10, 11, 16,- 24, of the
Leadership and Integrity Act; and Sections 8,9, 10, 12, 16 and 17 of the
Public Officer Ethics Act;

(d) accepting the proposal to alter the results of the election to subvert the
will of the people of Kenya contrary to Articles 10, 73 (2) (b) (c),75, 232,
249 of the Constitution; Sections 9, 26 and 30 of the IEBC Act; Sections
7, 8, 9, 10, 11, 16, and 24 of the Leadership and Integrity Act; and

Sections 8, 9, 10, 12, 16 and 17 of the Public Officer Ethics Act;
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IN THE MATTER OF A PUBLIC PETITION IN UNDER
. " ARTICLES 1,3,10,13,21,22,24,27,37,38,73,75,76,77,78,81,86,99,119,
103,232,249 & 251 OF THE CONSTITUTION (2010) OF KENYA AND
IN THE MATTER OF SUBMISSION UNDER STANDING

A i

£l HRDER No\219, 2218223 OF THE NATIONAL ASSEMBLY
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We the undersigned, Republican Liberty Party; registered as No. 058 of the
Registered Political Parties; under the Political Parties Act (No. 11 of

2011), _
Laws of Kenya; do hereby DRAW the attention of the House to the

following;

1. THAT, the follﬂﬁﬁig Commissioners, now popularly known as the Four
(4) commissioners, Juliana Cherera, Justus Nyang'aya, Irene Masit and
Francis Wanderi (hereinafter referred to jointly as "the Four

Commissioners") jointly and severally:

' 1. Have seriously violated the Constitution of the Republic Kenya and
other relevant laws as shall be demonstrated in this Petition including

contravention of Chapter Six.

., Have been involved in gross misconduct in the performance of their
duties in their offices.

3. Are gfossly incompetent for reasons as shali-bedemonstrated-in-this—

Petition. .

2. THE FACTS
THAT, The Four Comimissioners attempted to subvert the will of the
people and overturn the sovereignty of the People of Kenya.

2.1 Onthe 15 of August 2022, as the Petitioners, among other Kenyans,
were eagerly and with bated breath, waiting for results which had
been set for 3pm and later postponed to 4pm, e treated to a split
screen by our media stations and the Four Commissioners, led by the
vice chair, Juliana Cherera, issued a statement in which they said the

following;

“part of the Commissioners are here because this is what we want to
sav. We have done the 2022 General Elections in the most effective






. IN THE MATTER OF A PUBLIC PETITION IN UNDER
ARTICLES 1,3,10,18,21,22,24,27,37,38,73,75,76,77,78,81,86,99,119,
193,232,242 & 251 OF THE CONSTITUTION (2010) OF KENYA AND
IN THE MATTER OF SUBMISSION UNDER STANDING
ORDER No0.219, 2218223 OF THE NATIONAL ASSEMBLY

and efficient manner. We have ensured that all the challenges have
been contained but, as you can see, we are part of the commissioners
o .. i the IEBC. We have ensured we have improved the standards and
we have ensured we have consistently communicated what is
happening. We have partnered with all stakeholders and we it for a

Page 1 of 21
fact that as the commission we have done a good job. But some things
need to be put out there. As you can see the 4 of us are not at Bomas
of Kenya where the results are going to be announced because of the
opaque nature of how this phase has been handled. We therefore
cannot take ownership of the results that is going to be announce.
However, we have an open door that people can go to court and
because of the same we urge Kenyans to be peaceful because the rule
of law is going to prevail. We will give a comprehensive statement."

2.2 On 16th August 2022, the Four Commissioners issued another
statement which was read by the vice chair Juliana Cherera stating

as follows:

“THAT, our reasons to decline to take ownership of the results so
declared and announced are:

One, that the aggregation of the percentages of the result scored by

—the-4 presidential-candidates-who were on the ballot as declared by
Mr. Chebukati presented to us are mathematical absurdity that defies
logic. Take notice that Mr. Chebukati aggregation is as follows: Raila
Odinga 48.85%, William Ruto 50.49%, Mwaure Waihiga 0.27% and
George Wajackoyah 0.44%. This summation gives us a total of
100.01%. The 0.01%translates to approximately 142,000 votes which
will make a significant difference in the final result. We therefore
decline to take ownership of the result because the aggregation
resulted in a total exceeding percentage of 100 which cast doubt on
the accuracy of the source of figures tallied and when we demanded

- that we verify our records, the chairman declined, overruled us and
insisted on announcing and declaring the said result.

Two, Contrary to the Constitution and legislation the results declared
and announced did not indicate the total number of registered voters,
total number of votes cast or the number of rejected votes, if any. In
this regard, the results announced by Mr. Chebukati lacked a critical






IN THE MATTER OF A PUBLIC PETITION IN UNDER
" ARTICLES 1,3,10,13,21,22,24,27,37,38,73,75,76,77,78,81,86,99,119,
193,232,249 & 251 OF THE CONSTITUTION {2010) OF KENYA AND
IN THE MATTER OF SUBMISSION UNDER STANDING
ORDER No.219, 221&223 OF THE NATIONAL ASSEMBLY

ingredient namely the total number of valid votes cast to support the
percentages scored by the 4 candidates. Unless demonstrated
otherwise, we all know that the percentage is essentially a fraction of
a whole number hence if for example the 7.17 million valid votes cast
in favour of the winning candidate as declared and announced by Mr.

Chebukati translates to 50.49% then it 50.49 of what? Further take
notice that Mr. Chebukati claimed that Raila Odinga attained 25% of
voted in 34 counties while William Ruto attained 25% in 39 counties.
The question is, which figures in the 34 and 39 counties respectively
constituted the independent variable to warrant the conclusion of
25% in 34 counties and 25% in the 39 counties for Raila Odinga and
William Ruto respectively? In the absence of a verifiable explanation
we concluded that the process that went into generation of Form 34C
which he used to declare results was opaque and incapable of earning
our ownership and confidence.

Three, Guided by the authority of Maina Kiai case Petition No. 106 of
2016 as upheld by the Court of Appeal in Civil Appeal No. 105 of 2017
and affirmed by the Supreme Court of Kenya, we state categorically
that the results of the presidential elections held on 9t August 2022
and declared and announced by Wafula Chebukati on 15% August
2022 belonged to himself and do not represent the declaration and
announcement by the Independent Electoral and Boundaries
Commission. The Commission has to process the results before they
are declared and announced hy the chairperson. For the avoidance of———
doubt, let me quote the Maina Kiai case. It says (states the Maina Kiai
case). The emphasis commission chairperson has conducted the
election as though he is the national returning officer, a non-existent
role, and his role in declaring results that were not approved by

' plenary by all seven members renders the results unconstitutional to
the extent that this is his own results as opposed to those of IEBC. In
keeping to Article 138(2) of the Constitution there is no national. -
presidential election in Kenya, but rather presidential election is held
in each constituency. '

Four, that in contrary to.the constitution and legislation by the time
the chairman declared and announced the final results, resuits from
certain constituencies had not been announced. "

2.3 THAT, during the Press statement on 16%® August 2022, in response to
questions by the media, the vice chair Juliana Cherera responded as
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IN THE MATTER OF A PUBLIC PETITION IN UNDER

. ARTICLES 1,3,10,13,21,22,24,27,37,38,73,75,76,77,78,81,86,99,119,

193,232,249 & 251 OF THE CONSTITUTION (2010) OF KENYA AND
IN THE MATTER OF SUBMISSION UNDER STANDING
ORDER No.219, 2218223 OF THE NATIONAL ASSEMBLY

follows: "Let me answer at what point did we realize the opaqueness.
As I said yesterday, we have conducted the election and we did it T

- the best. We have improved in the processes as IEBC. We have upped

the bar. We have considered all the stages and processes that are
supposed to be taken care of. But come to the last phase, the tallying
phase. As [ said yesterday, that at the end there was opaqueness.
Things were not being shown to the public. You have been there even
at Bomas of Kenya and the screens were supposed to show
cumulative numbers of the presidential candidates votes as they
garnered as we continued to read the results. Isn't it? The same was
not displayed to the public and the same was not given to the
commissioners. Just like the public was not aware, the same, the
commissioners was not aware of the cumulative results as the day
goes by. So 2 days to the end, it was not given out so you could not
clearly say that we have tallied 10 million and this 10 million this is
how it is distributed. We have tallied 15, we have tallied 12 million.
How is it distributed? The public needed to know. Progressively. The
same the commissioners didn't know." :

2.4 THAT, during the Press statement on 16t August 2022, in response

to questions by the Francis Wanderi responded as follows: "As a
commission we were not, as the vice chair has said, we were not doing
the tallying. The tallying that was being done by our technical staff

was not known to J.hmmﬂssi@nermﬂ—thﬂ—mﬁmmﬁuﬁﬂﬂﬂ

when Mr, Chebukati brought the results tabulated in the format. And
he did not give us an opportunity to discuss the results. He just said
these are the results of each particular candidate, they have scored
this and they have met the constitutional threshold and therefore he
is going to read the results and he did not allow us to discuss to see
whether there were any discrepancies so as a commissioners we did
not have other results. Those are the results that we were supposed

to have discussed before they are declared in accordance with the

legal requirements. So we don't have and we did not have because we
were not doing any other results, It is those ones that he was doing,
That is simple"”,

He further stated as follows when asked whether they believe there
would have been a difference from the Forms 34B that had been
uploaded and ones Kenyans had already tabulated and the final
results: "We have given you our statement and the statement has
indicated 100 and 01%, the rest is for vou to decide We wrill oiwa srm-






IN THE MATTER OF A PUBLIC PETITION IN UNDER
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to go and look at it. We do not know the actual numbers but even if
you looked at the screen before the results were announced by
Chebukati, they were required to announce constituencies that had
not been announced. There were about 20 or slightly 20, between 20
and 30 because we know that Prof. Guliye was carrying those results
to go and announce before Chebukati announces presidential results.

2.5 When the matter was taken to court, and the Four Commissioners were
enjoined in the Petitions as Respondents, the Four Petitioners filed
responses supporting the Petitions and calling for the annulment of
the Presidential elections in clear contravention of Section 2(2)(a) of
the Fourth Schedule of the Independent Electoral and Boundaries "
2011 which states that a member of the Commission may not whether
y indirectly, in any manner support or oppose any party or candidate
participating in an election or any side participating in a referendum,
or any of the issuesin contention between parties, candidates or sides
(emphasis ours). : '

2.6 THAT, during the tallying process ongoing at Bomas of Kenya, both
Petitioners had been accredited by IEBC as observers for County and
Parliamentary elections and at the National Tallying Centre and on
diverse days and dates went to the Bomas of Kenya to observe the
process. We clearly saw the announcement of the presidential results

by the Four Colﬂiniasiangr&_ﬂnth—EantiGHeﬁ—wefe—aisu—chaﬁly
- following up on the tallying of results which IEBC had made
accessible through a public portal where all members of the public
were able to download the results and do their individual and

independent tallies.

'.7 We take cognizance of the December 2007 election which was the
fourth electoral exercise in Kenya since the return of the multiparty
era in the early 1990s. The statements by the Commissioners were
akin to the statements by the then Chairman of the defunct Electoral
Commission of Kenya in 2007 where he said 'As I told you previously,
I am not happy to see results coming the way they are coming because
there's no reason why results should be delayed. There cannot be any
excuse and I don't find any excuse at all. Because the sole purpose of
introducing counting at the polling station was to hurry up the
process. And, although I agree there was a challenge because this
time there were more voters, the turnout was higher than ever before.
That is no excuse for us not to be here on a Saturdav for electinne we



B

. "

B

B B r
'
z ey F— T
.
L N
W
-
.
- A,
-
. = i caw Ty = »




IN THE MATTER OF A PUEBLIC PETITION IN UNDER
ARTICLES 1,3,ID,13,21,22,24,2’?‘,3‘?,38,73,’?5,?6,7‘?,78,81,86,99,119,
193,232,249 & 251 OF THE CONSTITUTION (20 10) OF KENYA AND
- INTHE MATTER OF SUBMISSION UNDER STANDING
ORDER No.219, 2218223 OF THE NATIONAL ASSEMBLY

held on a Thursday.' He further stated that some people ‘may have
. been cooking results’. We cannot downplay the role of language in'this
- .case.  Language is important- as a facilitator of effective
communication among actors. Language is an object of conflict and
- the language used by politicians, policy makers, the civil society or
the general citizens of states, play a key role in the security of a
country and consequently peace and stability of a nation.

>.8 The statements by the Four Commissioners came at a time when
Kenyans had begun to get used to.the perception that they could
make a difference through the vote, whether in county, parliamentary
or presidential elections. The 2022 General Elections were also the
Fourth in respect of presidential elections after the annulment of the
first presidential elections in 2017. They came at a time when Kenya
had gone through a robust learning process on how to. conduct
elections. Those statements failed to maintain the integrity of the
tallying process bringing about the validity of the presidential election

into question.

.9 We further take cognizance of the nature of presidential elections in
Kenya. In any presidential election, the stakes are generally high.
Considering the magnitude of a presidential election and the
consequences thereof, as said by Thomas Hobbes in T Hobbes

Leviathan (Syvdney: Broadview Press; 2002 p 215 and Justice Breyer
in George Bush v Albert Gore 531 US 98 (2000) at 153 (Stevens and
Ginsburg JJ concurring) it is quite risky to interfere intentionally with
this poll. As the post-2007 election events in Kenya demonstrate,
flawed presidential elections can have tragic disastrous and
catastrophic consequences. In 2007, following the anncuncement of
the much-disputed election results, we witnessed an outbreak of riots _
and violence in the country. The violence caused considerable
suffering to thousands of people. Within days of the annovincement
of the presidential result, close to 500,000 people were forced to flee
from their homes, over 1000 people lost their lives and property worth
billions of shillings was also destroyed.

L0 Through their statements and documents filed in the supreme court
of Kenya, the four commissioners alleged that the presidential
election was irredeemably and irretrievable flawed. Flawed
presidential elections affect the right of citizens to participate in
regular electinne whinrh o firemdmen o1 o - :
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governed by the rule of law. Courts in many jurisdictions have
underlined the value of the ballot. The supreme courts of India and
the USA, two of the world’s largest democracies, have emphasized the

" value of voting rights as can be seen in Mohinder Gill v The Chief
Election Commissioner (1978) 1 SCR 405 at 419 where the Indian
Supreme Court (Lyer J) termed this right at ‘basic’ and Wesberry v
Sanders 376 US 1 (1964) at 17 where Justice Black of the US
Supreme Court argued that the right to vote is ‘precious’.

2.11 Following the Press statements by the Four Commissioners, the
Petitioners, as indeed many other Kenyans, as can be borne out of
social media reports have been asking themselves a lot of questions.

For instance,

2.11.1 If the National Returning Officer role is non-existent as they allege,
why didn’t the commissioners raise this issue as soon as Mr.
Chebukati gazetted himself as the National Returning officer vide
gazette notice number 4955 Vol. CXXIV - No. 79 of 28% April 2022?
Why did they wait until 16® August 2022, when Mr. Chebukati had
announced Presidential Elections for them to now tell Kenyans that
such a position did not exist in law? Is it a clear dereliction of duty,
negligence, recklessness, carelessness, ineptitude or utter and

sheer incompetency?

2.11.2 Going by the statement of Commissioner Francis Wanderi, that the
commissioners did not know of any results until when Mr,
Chebukati brought Form 34C to them at about , 30, what then were
the commissioners doing at the National T allying Centre for the 7
Jays before announcement of Results? Is it again not a clear
dereliction of duty, negligence, recklessness and disregard for the
taxpayers who pay them to work to ensure that our elections are

- credible, is that even an honest and truthful representation of
issues as is required of them by our constitution and legislation
particularly on the conduct and public officers?

2.11.3 The Four Commissioners further informed us that there was a
discrepancy of the total tally of 0.01% which is approximately
142,000 votes. Is that even mathematically correct and accurate?
That statement alone brings the Four Commissioners into
disrepute, shame, dishonor, opprobrium and discredit.
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: IN THE MATTER OF A PUBLIC PETITION IN UNDER
. ARTICLES 1,3,10,13,21,22,24,27,37,38,73,75,76,77,78,81,86,99,119,
193,232,249 & 251 OF THE CONSTITUTION (2010) OF KENYA AND
IN THE MATTER OF SUBMISSION UNDER STANDING |
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2.11.4 Commissioner Francis Wanderi said Mr. Chebukati went to them
and-just said these are the results of each particular candidate, they have
scored this and they have met the constitutional threshold and therefore
he is going to read the results and he did not allow us tc discuss to see
whether there were any discrepancies (emphasis ours) so as a
commissioners we did not have other results'. This then begs the
question: If they did not have other results, which discrepancies were
they to see? According to the oxford dictionary discrepancy means an
illogical or surprising lack of compatibility or similarity between two or
more facts. The Cambridge dictionary gives its meaning as a difference
between two things that should be the same while the Merriam Webster
dictionary gives it as the quality or state of disagreeing or being at
variance. So, what exactly were they to compare them with?

2.11.5 If the Four Commissioners were aware-that Prof. Guliye was going
to announce the results of the 27 constituencies, why then turn
around and sensationalize them? To an ordinary Kenyan, it meant
that the results of the 27 constituencies had not been received,
verified and tallied, which essentially would mean the result would
have been different had that happened.

2.11.6 What was the real motive by the Four Commissioners in issuing
the statement and alleging that the 2022 General Elections were

opaque when observers, both local and international declared that
Kenya had the most transparent elections so far, a fact that was
confirmed by the Supreme Court of Kenya?

2.11.7 Did the Four Commissioners understand their role as electoral
managers in the peace and stability of our country taking into
consideration that the 2007 elections, pointedly, made the link
between elections and violence? Did they understand or take into
consideration the impact of their statements to the peace and
security of the country? Having participated in the preparations
and conduct of the elections, as electoral managers as they said,
did they understand that due to the high stakes and polarizing
nature of electoral competition; from party primaries, campaigns,
casting of ballot, counting and tallying of results to declaration of
winners: all elections have the potential of engendering conflict and
resulting in violence? Why were they so keen to thrust this country
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IN THE MATTER OF A PUBLIC PETITION IN UNDER
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into a 2007 scenario by issuing non—facmal, contradictory,
dishonest and untruthful statements as has been demonstrated.
herein? Where is their loyalty? To self or to the country?

5.11.8 Was it a coincidence that on or about the 18t July 2022, the Daily
Nation newspapers had a catchy headline "The Making of an
Opaque Election" to which the Four Commissioners being. IEBC
Commissioners neither reacted to nor responded and would later
use the same terms of an “opaque election". Was this part of a wider
scheme to subvert the will of the people?

2.12 It is because of these questions that the petitioners aver that the Four
Comrmissioners failed inter alia in the following critical ingredients of
the law;

2.12.1 Their joint and several actions failed to promote public confidence
in the integrity of the office they hold and brings dishonor to the
nation and lack of dignity for the office contrary to Article 73(1)(a)
of the Constitution of Kenya. '

2.12.2 They failed, _] ointly and severally, to adhere to the guiding pri_nc:iplés
of leadership and integrity under Article 73(2) of the Constitution

of Kenya inchuding inter alia personal mtegrity and suitability;
objectiveness and impartiality in making decisions, such as the
enormous decision they made; honesty in the execution of a public
duty; and accountability to Kenyans for their decisions and

actions.

2.12.3 They failed, jointly and severally, to act in a manner that avoids
demeaning the office that they held contrary to Article 75 of the
Constitution of Kenya.

2.12.4 They failed, jointly and severally to adhere to the Values and
principles of public service Contrary to Article 232 of the
Constitution of Kenya including exercising high standards of
professional ethics and transparency and provision to the public of
accurate information.
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2.12.5 They failed, jointly and severally, to adhere to and take into
consideration the provisions of Section's 8 and 9 of the Leadership and
Integrity Act by failing to act in the best interest of the people of Kenvya.
Section 9 provides that Subject to the Constitution and any other law,
a State officer shall take personal responsibility for the reasonably
foreseeable consequences of any actions or omissions arising from the

_ discharge of the duties of the office.

2.13 The Four Commissioners in their pleadings as filed in court purported
to hire a firm of lawyers to represent the IEBC. Their lawyer, Paul
Muite SC, stated "We rely on a resolution by four the seven _
Commissioners. We have stated in our pleadings that we are
legitimately representing the commission. Our colleagues have filled
the pleadings on the basis of instructions, I believe, by the CEO, who
we say is'the CEO implements instructions by the commission™, This
act is contrary to the provisions of Section 10(7) of the Independent
Electoral.and Boundaries Commission Act, 2011 as read together
with the Public Finance Management Act and the Public Procurement
and Asset Disposal Act, 2015. -

3. THE LAW

THAT, the Four Commissioners jointly and severally acted in
contravention of the following provisions of the Law: ;

A. THE CONSTITUTION OF KENYA, 2010
Article L(1) and (2) provides that

1) All sovereign power belongs to the people of Kenya and shall be
exercised only in accordance with this Constitution.

2) The people may exercise their sovereign power either directly or
through their democratically elected representatives.’ '

Article 3(1) provides that every person has an obligation to respect, uphold -
and defend this Constitution. :
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Article 10 provides for the N atmnal values and principles of
. governance as follows: : ;

1) The national values and principles of governance in this Article bind all
State organs, State officers, public officers and all persons whenever any

of them:-

a) Applies or interprets this Constitution;
b) Enacts, applies or interprets any law; or
c) Makes or implements public policy decisions.

2) The National values and principles of governance include-

Patriotism, national unity, sharing and devolution of power, the rule

of law, democracy.and participation of the people; _

b) Human dignity, equity, social justice, inclusiveness, equality, human
rights, non-discrimination and protection of the marginalized;

¢y Good governance, integrity, transparency and accountability; and

d) Sustainable development. .

a)

Article 21 provides for the implementation of rights and

fandamental freedoms

1) It is a fundamental duty of the State and every State organ to observe,
respect, protect, promote and fulfil the rights and fundamental freedoms

in the Bill of Rights.

Article 27 provides for Equality and freedom from disc_rimij_:}.atiﬂn

1) Every person is equal before the law and has the right to equal protection

and equal benefit of the law.
2} Equality includes the full and equal enjoyment of aJ_ rights and

fundamental freedoms.

Article 38 provides for Political rights
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a} To form, or participate in forming, a political party; _
b) To participate in the activities of, or recruit members for, a political

party; or | |
c) To campaign for a political party or cause.

. (2) Every citizen has the right to free, fair and regular elections based on
universal suffrage and the free expression of the will of the electors for;

a) Any elective public body or office established under this Constitution.

or
b) Any Office of any political party of which the citizen is a member.

(3) Every Adult citizen has the right, without unreasonable restrictions-

a) To be registered as a voter; - .
b) To vote by secret ballot in any election or referendum; and
c) To be a candidate for public office, or office within a political party of

which the citizen is a member and, if elected, to hold office.

Article 73 pr_ovi:-ies for the responsibilities of leadership

- (1) Authority assigned to a State officer;
a) is a public trust to be exercised in a manner that;

Is consistent with the purposes and objects of this

Constitution; i) = Demonstrates respect for the people; iii)
Brings honor to the nation and dignity to the office; and iv)
Promotes public confidence in the integrity of the office; and

vl Vests in the State officer the responsibility to serve the people,
rather than the power to rule them. '

l

(2) The guiding principles of leadership and integrity include;

a) Selection on the basis of personal integrity, competence and
suitability, or election in free and fair elections:

b) Objectivity and impartiality in decision making, and in ensuring that
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() honesty in the execution of public duties; and
(i) the declaration of any personal interest that may conflict
with public duties;
d) Accountability to the public for decisions and actions, and
e) Discipline and commitment in service to the people.

Article 75 provides for the conduct of State Officers

(1) A state officer shall behave, whether in public and official life, in private
life or in association with other people, in a manner that avoids;

a) Any conflict between personal interests and public or official duties’

'b) Compromising any public or official interest in favour of a personal
interest; or

) Demeaning the office the officer holds.

(2) A person who contravenes clause (1), or Article 76, 77 or 78(2)-
a) Shall be subject to the applicable disciplinary procedure for the
relevant office; and
b May, in accordance with the disciplinary procedure referred to in

paragraph (a), be dismissed or otherwise removed {rom office.

Article 81 provides for the General principles for the electoral
system :

The electoral system shall comply with the following principles;

a) Freedom of citizens to exercise their political rights under Article 38;

b) Universal suffrage based on the aspiration for fair representation and
equality of vote; and '

c) Free and fair elections, which are;-
i) By secret ballot ii) Free from violence, intimidation, improper influence
or corruption;
i) Conducted by an independent body; iv)
Transparent; and

v q cemdanT et Acerirate s
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Article 86 provides for Voting

At every election, the Independent Electoral -and Boundaries Commission
shall ensure that:-

a) Whatever voting method is used, the system is simple, accurate,
verifiable, secure, accountable and transparent.

b) The votes cast are counted, tabulated and the results
announced promptly by the presiding officer at each polling
station.

¢) The results from the polling stations are openly and accurately
collated and promptly announced by the returning officer,

Article 13(8)c provides that after counting the votes in the polling stations,
the Independent Electoral & Boundaries Commission shall tally and verify
the count and declare the resuit. ' '

~ Article 232 provides for the Values and Principles of public service
. (1) The values and principles of public service include-

'aJ High standards of professional ethics;

b) Accountability for administrative acts;

c) Transparency and provision to the public, timely, accurate
information; _

(2) The values a_ric_l principles of public service apply to public service in;-
-a) All state organs in all levels or government; and
b) All state corporations.

" Articles 249 provides for the objects; duthority and funding of -
commissions and independent offices.
(1) The objects of the commission and the independent offices

are to;- '

L
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b) Secure the observance by all Statr-: c:rgzms of democrah-: values and
principles; and . o Bty
c) Promote constitutionalism.

(2) The commission and the holders of Independent offices- a).
Are subject only to this constitution and the law; and

b) Are independent and not subject to direction or control by any person
by any person or authority.

- Article 251 provides for the Removal from officer
(1) A member of a commission (other than an ex officio member), or
the holder of an independent office, may be removed from officer
only for;-
a) A sermug violation of this constitution or any c:ther law,
mcludmg a contravention of Chapter six;
b) Gross misconduct, whether in the performance of the
member’s or office holder’s functions or otherwise;
c) Physical or mental incapacity to perform the functions of
office.
- d) Incompetence; or
e) Bankruptcy

(2) A person desiring the removal of a member of a commission or a
holder of an independent officer on any ground specified in clause
(1) may present a petition to the National Assembly setting out the

alleged facts constituting that ground.

(3) The National Assembly shall consider the petition and, if it is
satisfied that it discloses a ground under clause (1), shall send the

petition to the president.
B. LEADERSHIF AND INTEGRITY ACT

Section 3 on the guiding values, principles and requirements provides
that;-
(1)The primary purpose of this Act is to ensure that State Officers respect
the values, principles and requirements of the Constitution.
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(2)A State Officer shall respect t:he values, principles and the
requirements of the Constitution, including; ' )
a} The national values and principles provided for under Article
10 of the constitution. .
b) The rights and fundamental freedoms provided for under
Chapter Four of the Constitution:
c) The responsibilities of leadership provided for under Article 73
of the Constitution. '
d) The principles governing the conduct of State Officers provided
for under Article 75 of the constitution.
e) The educational, ethical and moral requirements in accordance
with Articles 29(1)(b) and 193(1)(b) of the Constitution.
f)In so far as is relevant, the values and principles of Public
Services as provided for under Article 232 of the Constitution.

.. Section - 4 provides that cvery- person has the- responsibility - of

implementing the provisions of this Act to the extent required by this Act.

Section 7 provides that;-
(1)A state officer shall respect and abide by the Constitution and the law.

(2)A state officer shall carry out the duties of the office in accordance
with the law. , g
(3)In carrying out the duties of the office, a state officer shall not violate
the rights and fundamental freedoms of any person unless otherwise
cxpressly provided for in the law and in accordance with Article 24
of the Constitution.
Section 8 provides that a State Office is a position of public trust and the
authority and responsibility vested in a state officer shall be exercised by
the state officer in the best interest of the people of Kenya.

Section 9 provides that Subject to the Constitution and any other law, a
state officer shall take personal responsibility for the reasonably
foreseeable consequences of any actions or omissions arising from the
discharge of the duties of the office. |

Section 10 provides that;-
A state officer shall, to the best of their ability;-

P T g TS . ~ o
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c) Keep accurate records and documents relating to the functions of
the office; and .. | S
d) Report truthfully on all mattem of the organization which they

represent.

Section 11 provides that
A State Officer shall,;
a) Carry out duties of the office in a manner that maintains public
confidence in the integrity of the office.
b) Treat members of the public and other public officers with courtesy

and respect.

c) Not discriminate against any person, except as 1s expressly
provided by the law.

d) To the extent appropriate to the office, maintain high standards of
performance and level of prnfessmnellsm mthm the organization.

Section 13 provides for the Moral and ethical requirements as

follows:-
(1) For the purposes of Articles 99(1) and 123(1) of the Constitution, a
person shall observe and maintain the following ethical and moral

requirements;-

_.a) Demonstrate honestly in the conduct of public affairs subject to-the ———

Public Officer Ethics Act (No. 4 of 2003).

b) Not to engage in activities that amount to abuse of office

c) Accurately and honestly represent information to the public.

d) Not engage in wrongful conduct in furtherance of personal benefit.

e) Not misuse public resources.

f) Not discrimninate agamet 5113? person except as expreasl}r provided for
under thé law. -

g) Not falsify any records.

Section 23 provides for political neutrality
(1) An appom ted State Officer, other than a Cabinet Secretary.or a member:
of a County Executive Committee shall not, in the performance of their
duties:-
(a)Act as an agent for, or further the interests of a political party or
candidate in an election; or manifest support for or opposition to any
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(b)An appointed State Officer or Public-Officer shall not engage in any
political activity that may compromise the political neutrality of the
office subject to any laws relating to elections.

Without prejudice to the generality of subsection (2) a public officer shall
not:- .
(a) Engage in activities of any political party or candidate or act as an
agent of a political party or candidate in an election.
(b) Publicly indicate support for or opposition against any political party
or candidate participating in an election.

Section 24 provides for impartiality of State Officers

(1) A state officer shall, at all times, carry out the duties of the office with
impartiality and objectivity in accordance with Articles i0, 27, T3(2)(b)
and 232 of the constitution and shall not practice favoritism, nepotism,
tribalism, cronyism, religious bias or engage in corrupt or unethical
practices.

Section 29 provides that a State Officer shall not knowingly give false or
misleading information to any institution or the public.

- SBection 30 provides that state officer shall not talsify any records or
-, misrepresent information to the public.

THE INDEPENDENT ELECTORAL AND BOUNDERIES COMMISSION
ACT, 2022 FOURTH SCHEDULE ON THE CODE OF CORDUCT FOR
MEMBERS AND EMPLOYEES OF THE COMMISSION.

Section 1 provides for the impartiality and independence of
members.

(1) Every member and employee of the commission shall impartially and
independently perform functions of the Commission in good faith and

without fear, favor or prejudice, and without influence from:- (a)
Any arm of the Government; '
(b)Any State Officer;

[c) Anv Piihlic Offirar:
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(e) Candidate partlmpatmg in an election; or {f] Any other person
authority or organization. :

Section 2 (2)(a) provides that;

A member of the Commission may not whether directly or indirectly, in any
manner support or oppose any party or candidate participating in an
election or any side participating;

(a) In a referendum, or any of the issues in contention between parties,
candidates or sides.

Section 4 provides that;

(1) A member or employee of the Commission shall; -
-(a) Treat the public and colleagues with courtesy and re@pect

(b)Discharge all their duties in a professional, tlmeijr and efficient
manner and in line with the rule of law; and s

(c) Respect the rights and freedom of all persons that he may interact
with.

PUBLIC OFFICER ETHICS ACT, 2003

Section 3 provides for;
The determination of responsible Commission.

(1)This section determines what body is the responsible Commission for a
public officer for the purposes of this Act.

(2)The Committee of the National Assembly responsible for the ethics of
members is the responsible for;
““ (a) Membersof the Electoral Commission and the-Public Service -
Commission; and

Section 8 provides that;
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(1) A Public Officer, shall to the best of his ability, carry out his duties and
cnsure that the services that he provides are provided efficiently and
honestly.

Section 9 provides that;
(1) A Public Officer shall;-

(&) Carry out his duties in a way that maintains public confidence in the
integrity of his office;-

(b)Treat the public and his fellow public officers with courte sy and
respect;

(c] To the extent appropriate to his office, seek to improve the standards
of performance and level of professionalism in his organization;

(d)Discharge any professional responsibilities in a professional manner.

Section 10 provides that;

A Public Officer shall carry out his duties in accordance with the law. In
carrying out his duties, a public officer shall not vioilate the rights and
freedoms of any person under Part V of the constitution.

Section 16 provides that;

(1) A public officer shall not, in or in connection with the performance of
- . his duties as such:- il
(a) Act as an agent for, or so as to further the interest of, a political party;
or
(b)Indicate support for or opposition to any political party or candidate
in an election.
(c)A public officer shall not engage in political activity that may
compromise or be seen to compromise the political neutrality of his
office.

Bl el m oo ™ - -
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A public officer shall not knowingly give false or misleading mfurmauon to
members of the public or to any other public officer.

4. THAT, we confirm that Parliament is the only body mandated by the
Constitution of Kenya to deal with this matter.

5. THAT, we are not aware of any matter pending before a court of law,
constitutional or legal body in regards to the issues raised in this

Petition.
HEREFORE, YOUR HUMBLE PETITIONERS PRAY THAT PARLIAMENT

1. Finds that the Four Commissioners, namely Juliana Cherera, Justus
Nyang’aya, Irene Masit and Francis Wanderi seriously violated the

~ Constitution of Kenya, 2010 and other relevant laws including
contravention of Chapter Six of the Constitution of Kenya.

2. Finds that the Four Commissioners, namely Juliana Cherera, Justus
Nyang’aya, Irene Masit and Francis Wanderi were involved in gross
misconduct in the performance of their office holder’s functions as
Commissioners of the Independent Electoral and Boundaries

Commission.

3. Finds that the Four Commissioners, namely Ju]iéna Cherera, Justus
Nyang’aya, Irene Masit and Francis Wanderi are grossly incompetent.
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4. Finds that the Four Commissioners, namely Juliana Cherera, Justus
Nyang’aya, Irene Masit and Francis Wanderi are unfit to hold: state or
Public Office.

5. Pursuant to the provisions of Article 251(3) of the Constitution, send this
Petition to the president. :

AND YOUR PETITIONERS WILL EVER PRAY

DATED at Nairobi this 13' day of October 2022

1. Name of the Petitioner Full Address National ID Signature

ZACHARIAH .M. MATAYO  P.O BOX 20148 10908992 (f Lo/nanyi
NATIONAL CHAIRPERSON 00100 NAIROEI et
REPUBLICAN LIBERTY KENYA

PARTY
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RE: PETITION TO THE NATIONAL ASSEMBLY UNDER ARTICLES 37 AND 112 OF
THE CONSTITUTION OF KENYA, 2010; PETITION TO PARLIAMENT
(PROCEDURE) ACT (2012) AND THE STANDING ORDERS 219 AND 223 OF

THE NATIONAL ASSEMBLY

I, the undersigned, 2 citizen of the Republic of Kenya, iﬁ the interest of the
public lodge this petition to the National ﬁssembly towards the removal of the
following four commissioners of the Independent Electoral and Boundaries
Commission (IEBC); Juliana Cherera (Vice Chair), Irene Masit, Francis Wanderi,

and Justus Nyang’aya-on the gmunds to be stated hereunder:

i humbly draw the attention of the House to the following;

1) The Constitution

1) The Preamble to the Constitution of Kenya recognizes the aspirations
of all Kenyans for a govemment based on esaentxa[ values of human
| rlghts, equality, rreedﬂm demc}cracy, somal]ustice and the rule of law

and the exercise by the people of Kenya of their sovereign and
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"PETITION TO NATIONAL ASSEMBLY OF KENYA FOR THE REWGVAL OF FOUR
IEBC COMMISSIONERS UNDER THE CONSTITUTION..

inalienable right to determine the form of governance of Kenya and
having participated fully in the making of this Constitution.

2) Article 1 (1) of the Constitution provides that all sovereign power
belongs to the people of Kenya and shall be exercised only in

accordance with the Constitution.

3) Article 2(1) of the Constitution of Kenya pronounces the Supremacy
of the Constitution and provides that the Constitution binds “all persons

and all State Organs at hoth levels of government”,

4) Article 2(4) of the Censtitution provides among other things, any act

Or omission in contravention of the Constitution is invalid.

5) Article 3 of the Republic of Kenya obligates every person to respect,
uphold and defend the Constitution.

6) Article 10(1) of the Constitution states that the national values and
principles of governance bind all states c:rgans,. State Officers, Public
officers and all persons whenever any of them enacts, applies or
interprets any law. The National values and principles of governance

include patriotism and national unity.

7) Article 19 (2) of the Constitution provides that the purpose of
recognizing and protecting human rights and fundamental freedoms is
to preserve the dignity of individuals and communities and to promote

social justice and realization of the potential of all human beings.
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8) Under Article 20(1) of the Constitution, the Bill of Rights applies to
all and binds all State organs and all persons. Further under subsection
{2} every person shall enjoy the rights and fundamental freedoms in

the Bill of Rights to the greatest extent consistent with the nature of

the right or fundamental freedom.

9) Under article 37 of the Constitution, every person has the right,
peaceably and unarmed, to assemble, to demonstrate, to picket, and

to present petitions to public authorities.

10) Article 73 of the Constitution provides for responsibilities of
leadership and under Clause 1(a); the Constitution provides that the
authnrity assigned to the state officer is a public trust to be exercised
in a manner that “brmgs honour to the natmn and dignity to the
office” and “prumates public confidence in the intesrity of the
office”. Clause 2 thereof provides for the guiding principles of

leadership and integrity to include “selection on the basis of personal

integrity, competence and suitability™.

11) Article 73 (2) (b) (c) contains provisions on the guiding principles

and integrity to include inter alia objectivity and impartiality in

decision making, and in ensuring that decisions are not influenced by -
nepotism, favouritism, other improper motives or corrupt practices;
and selfless service based on the public interest, demonstrated by
honesty in LhE execuucrn Uf pubhc duties and ii) the declaration of any

‘personal interest that may conflict with public duties.

12) Article 75 provides that a state officer shall behave, whether in

public and official life, in private life, or in association with other

e : Page 3 of 30
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persons, in a manner that avoids: a) any conflict between personal
interest and public or official duties; b) compromising any public or
official interest in favour of a personal interest; or c) demeaning the
office the officer holds. Additionally, it provides that a person who
contravenes clause (1) or Article 76, 77, 78 (2) shall be subject to the
applicable disciplinary procedure for the relevant office, and b) may in
accordance with the disciplinary procedure referred to in paragraph

(a), be dismissed or otherwise removed from office.

13)  Article 88 of the Constitution of Kenya 2010, establishes the |FBC.
It further provides that the IEBC shall be responsible for conducting or
supervising referenda and elections of any elective body or office by
this constitution, and any other election .prescrﬂ:ied by an Act of

Parliament.

14)  Article 95 of the Constitution states that the National Assembly
represents the people of the constituencies, special interests,

deliberates on and resolves issues of concern to the people.

15) Articte 118 of the Constitution states that Parliament shall
conducts its business in an open manner; and its sittings and those of
its committees shall be ‘open to the public; and facilitate public
participation and involvement in the Eegfstatwe and other business of

the Parliament and its committees.

16) Article 119 of the Constitution provides that every person has a

right to petition Parliament io consider any matter within its authority,

Page 4 of 30
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including enacting, amending or repealing any legislation, and
Parliament shall make provisions for the exercise of this right.

i7) Article 138 (10) (a) provides that the chairperson of the
Independent Electoral and Boundaries Commission shall declare the

result of the election.

18) Article 232(1) on values and principles of public service, provides
inter alia that the values and principles of public service include high
standards of professional ethics, transparency and provision to the

public of timely, accurate information.

19) Article 248 of the Constitution applies to the commissions and
independent offices which inter alia includes the Independent

Flectoral and Boundaries Commission.

- 20) Article 249 of the Constitution of Kenya provides the objects of

the Commissions and the independent offices are fo: protect

sovereignty of the people of Kenya; secure ohservance by all state

organs of democratic values and principles; promote constitutionalism.

21)  Article 249 further provides that the holders of and the commissions
and holders of independent offices are only subject to the Constitution

and the law and are independent and not subject to direction or control

by any person.
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22)  Article 251 of the Constitution provides that a member of a
commission may be removed from office only for inter alia: serious
violation of this constitution or any other law, inciuding a
contravention of chapter six; and gross misconduct, whether in the
performance of the member’s or office f-o!ders functions or

otherwize,
2) THE LEADERSHIP AND INTEGRITY ACT, NO. 19 OF 2012

23) The Leadership and Integrity Act was enacted to give effect to, and
establish procedures and mechanisms for the effective administration

of chapter six of the Constitution of Kenya 10.

24) The Leadership and Integrity Act dedicates the entire part I to the
G.enera! Leadership and Integrity Code. Secticn 6 of the Act provides
that the whole of part Il shall be the general leadership and integrity
code for state officers. Further, it provides that provisions of chapter
six of the constrtutmn and the provisions of the Public Officer Ethics
Act, 2003 shall form part of the general code of public officers and in
the event there is conflict, the provisions of the Leadership and

integrity Act shall prevail,

25)  Section 7 of the Leadership and integrity Act provides on observance
--Of the rule of law by state officers. It requires astate officer to respect
and abide by the constitution and the law. It also requires state officers

to carry out their duties in strict observance of the law and in doing
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"PE-"FW]GH TO NATIONAL ASSEMBLY OF KENYA FOR THE REMOVAL OF
FOUR IEBC COMMISSIONERS UNDER THE CONSTITUTION.

thiS they are required not to violate rights and freedﬂms crf any persons

exc:ept as pmwded under Article 24 of the Constitution.

26) Section 8 provides that the state office is a position of trust and the
authority and responsibility vested in a state officer shall be
exercised by the state officers in the best interest of the people of

Kenya.

27) Section ¢ provides that subject to the constitution and any other
law, a state officer shall take personal responsibility for the reasonably
foreseeable consequences of any actions or omissions arising from the

discharge of the duties of the office.

ﬁﬂ]" Section 10 provides that a state'?of'ﬁ:éér sﬁail to the best of their
ability carry out the duties of the office efficiently and honestly; in a
transparent and accountable manner; keep accurate records and
documents relaﬁng to the functions of the officer and report truthfully

on all matters of the organization which they represent. .

79) Section 11 requires a state officer to inter alia carry out their duties
in a manner that maintains public confidence in the integrity of the

public office and maintain high standards of performance and

professionalism.

30) Section 16 on the provisions of conflict of interest provides among
other things that a public officer shall use their best efforts to avoid
being in a situation where personal interests conflict or appear with the
state officer’s official duties.
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“PETITION TG NATIONAL ASSEMBLY OF KENYA FOR THE REMOVAL OF
FOUR IEBC COMMISSIONERS UNDER THE CONSTITUTION.

31) On misuse of official information, section 22 states that a state
officer shall not directly use or allow any person under the officer’s
authority to use any iﬁfm‘mation obtained through or in connection with
the office, which is not available in the public domain, for the

- furthering of any private interest, whether official or otherwise.

32) Section 24 on impartiality requires that a state officer shall at all
times carry out the duties of the office they hold and objectivity in
accordance with articles 10, 27, 73(2) (b) and 232 of the Constitution
and shall not inter alia practice favouritism or engage in corrupt or

unethical practices.

33) Section 29 states that a state officer shall not knowingly give false

or misleading information to any person.
3) THE PUBLIC OFFICER ETHICS ACT, NO. 4 OF 2003

34) The Public Officer Ethics Act (“the POEA”) was enacted to advance
the ethics of public officers by providing for a code of conduct and
ethics for public officers and requiring financial declarations from
certain public officers and for connected purposes,

35) Section 3 of the POEA determines what body is the responsible
commission for a public officer for the purposes of POEA. Sub-section
Z provides inter alia that the committee of National Assembly shall be

responsible for ethics of members is the responsible Commission for the
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F‘E"ITI{JN TO NATIONAL ASSEMBLY OF KENYA-FOR-THE REMOVAL OF FOUR
IEBC COMMISSIONERS UNDER THE CONSTITUTION.

members of the Electoral Commission and the Public Service

Commission.

36) Part Il of POEA provides for specific codes of conduct and ethics.
Section 5 provides that each commission shall establish a specific code

of conduct and Ethics for the public officers for which it is responsible.

37) Section 7 of POEA sets out the general code of conduct and Ethics
for public Officers.

38) Section 8 provides that a public officer shall, to the best of his
ability, carry out his duties and ensure that the services that he

pmmdes are provided efﬁmently and honestly.

39) Section 2 on professionalism provides that a public officer shall
inter alia: a) Carry out his own duties in a way that maintains public
confidence in the integrity of his office; treat the publu: and his fellow

public officers with courtesy and respect; to the extent appropriate to

his office seek to improve the standards of performance and level of
professionalism in his generation; and discharge any professional

responsibilities in a professional manner.

40) Section 10 provides that a public officer shall carry out his duties in
accordance with the law, and in carrying"out the said duties they shall

not violate the rights and freedoms of any person under the

constitution.
Page 9 of 30
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'PETITION TO NATIONAL ASSEMBLY OF KENYA FOR THE REMOVAL OF
FOUR IEBC COMMISSIONERS UNDER THE CONSTITUTION.

41} Section 12 on public interest provides that a public officer shall use
his best efforts to avoid being in a position in which his personal interest
conflicts with his official duties. In subsection six (6) the act defines
personal interest to include the interest of a spouse, relatives or

business associates.

42) Section 16 provides that a public officer shall not, in or in
connection with the performance of his duties as such; act as an
agent for, or so as to further the interest of a, political party or
indicate support for opposition to any political party or candidate in
an election. The Section further provides that a public officer shall not
engage in political activity that may compromise or be seen to

| compromise the political neutrality of his office.

43)  Section 17 provides that a public officer shall not practice nepotism

or favouritism.

44) Section 19 provides that a public officer shall not knowingly give
false or misleading information to members of the public or to any Dther

public officer.

45) Section 35 of the Act regarding investigations provides that the
responsible commission for a public officer may investigate to
determine whether the public-officer has contravened the-code of.
conduct an ethics. Such commission may refer a matter to another
appropriate body or pursuant to.a complaint by any person. Further the

commission may refer the matter to another appropriate body for
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PETITION TO NATIONAL ASSEMBLY OF KENYA FOR THE REMOVAL OF
FGUR IEBC COMMISSIONERS UNDER THE CONSTITUTION.

investigation and that body shall investigate the matter within a
reasonable time and submit the report to the commission on its
findings.

46) Section 36 provides that if an investigation discloses that the public
officer has contravened the code of conduct and ethics, the responsible
Commission shall, within the prescribed time; take appropriate
disciplinary action or if responsible cammiésion does not have the
power to take the appropriate action, refer the matter to a body or

person who does have that power.

47) Section 38 of POEA provides that if a result of an investigation under
this part, the commission is of the view that the civil or criminal
proceedings ought to be considered, the commission shall refer the

matter to the Attorney General ar other appropriate authority.

4) THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION, ACT NO.
¢ OF 2011

A8y The 1EBCACE 1™ sstabtished tomake provision for theappointment

and effective operation of the IEBC as established by Article 88 of the
Constitution. At Section 4, the IEBC Act sets out the functions of the
commission similar with the functions set out in Article 88 -.of the
Constitution.

| - 49)" THe IEBC Act at sectién 9 fequires that all members of the IEBC and

including the Chairperson to take and subscribe to the oath of office
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PETITION TO NATIONAL ASSEMBLY OF KENVA FDR THE REMOVAL OF FOUR
IEBC COMIMISSIONERS UNDER THE CONSTIT UTION.

and affirmation before assuming office. The relevant part of the oath

states that

" I will at all times obey, respect and uphold the Constitution
of Kenva and all other laws of the Republic; that [ will faithfully
and fully, impartially and to the pest of my ability, drsr:harge
the trust and perform the functions and exercise the powers
devolving upon me by virtue of this appointment without fear,

favour bias, affection, ill-will or prejudice”

30)  Section 26 of the IEBC Act affirms the independence of the IEBC. It
provides that the |EBC shall in the performance of its functions, not be
subject to control or any person or authority but shall observe the
principle of participation and the requirement for the consultation with

- stakeholders.

31)  Section 30 of the IEBC Act provides that a member of the commission
who knowingly subverts the process of free and fair elections or who
knowingly obstructs the commission in the discharge of its functions or
otherwise interferes with the functions of the commission commits an
offence and is liable to a term of imprisonment not exceeding three
years or to a fine of not more than one million shillings or to both.
Additionally, a person so convicted shall not be eligible to hold public

office for a period of ten years following the conviction.
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PETITION TO NATIONAL ASSEMBLY OF KENYA FOR THE REMOVAL OF FOUR
IEBC COMMISSIONERS UNDER THE CONSTITUTION.

5) FACTUM OF THE PETITION

52) The Constitution of Kenya, 2010 provides that general elections of
Members of Parliament (Article 101), the President (Article 136(2)(2),
the Members of County Assembly (Article 177(a) and Governor (Article),
sha_ll be held on the second Tuesday in August in every fifth year. The
Constitution of Kenya bestows upon the IEBC the duty to conduct the
general elections. The Constitutional framework is reinforced by an
array of legislation whose objective is to guaraniee fairness, credibility

and legitimacy of the electoral process.

53) Farly in the year 2022, the IEBC commenced the preparations of
Kenya's 2022 general elections. The IEBC held pressers and issued press
statements in connection and by way of updates on the general
elections. The statements of the I[EBC were conducted mostly in the

presence of all the members of the commission.

—-—ﬁHh?pEpMWHHHIWﬁWSWTpEEtEd and the

general elections were held on the 9th of August 2022, The general
elections in some parts of the Country were held and completed on the
same day of 9% August, 2022 and the Commission through its various
agents proceeded with the process of verification and tatlﬁng in the
various polling St'atfﬂnsf For.the election of MCA, MP, and Governar, the
elections were announced on the same day while others delayed to

later dates.
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PETITION TO NATIONAL ASSEMBLY OF KENYA FOR THE REMOVAL OF
FOUR IEBC COMMISSIONERS UNDER THE CONSTITUTION.

53}  The Elections for the President were tallied at the polling stations
on the same day of the elections and were transmitted. to the National
Tallying Center (NTC) for verification and tallying. All the members of
the Commission were present at the NTC and took part in the tallying
and verification of the presidential votes cast. This is in accordance
with the responsibility placed on the Commission collectively under
Article 138 (3) (c) of the Constitution,

36) During the tallying and verification of the results for the election of
the President, all the commissioners actively particiﬁated in the
verification of the results at the NTC. In fact, they took turns in
announcing the results as verified and tallied, and were present and

active during the actual verification at the NTC.

57)  The verification and tallying process continued without any hitch
until the 15™ August 2022 when the elections results for the election of .
the President were expected to be announced. On 15" August, between
3pm and 5pm, at the NTC where the results of the President were to
be announced, violence broke out but were immediately quelled by the

security forces present

58) Just before the Chairperson of the IEBC could declare the
DI’ES‘IdE‘ﬂt]E[ election results pursuant to Article 138 {lm the
C::unsntutmn Four Commissioners of the IEBC Juliana Cherera {Vice
Chair of IEBC), Irene Masit, Francis Wanderi, and Justus Nyang’aya

held a presser at Serena Hotel, Nan‘rqbf announcing their rejection of
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- FOUR IEBC COMMISSIONERS UNDER THE CONSTITUTION.

the yet to be announced results on the grounds that they were opaque
due to the manner the Chairperson of IEBC had been conducting the

verification and tallying exercise.

59) The four commissioners complained that they were excluded from

the tallying and verification process of the presidential elections at the

NTC. They also complained that they had been aﬁsigned'peripheral roles -

that were not connected to the tallying and verification process.

.ﬁﬂ} The walk-out of the four commissioners from the NTC and the
various press statements casted doubt on the credibility of the results
of the General elections, despite having been present at the NTC for
the verification and tallying of the presidential results. They did not
offer explanation as to why they had, in the first place, been part of
the process of the verification and tallying of the presidential results if
they knew it was opaque and despite having admitted that the elections

had been managed efficiently and credibly.

~PETITION TO NATIONAL ASSEMBLY OF KENYA FOR THE:REMOVAL OF - -

61) The Petitioners in the 2022 Presidential Election Petition anchored
their Petitions on the pressers by the four Commissioners of IEBC at
Serena. The Supreme Court held that:

“r242] But are we to nullify an election on the basis of a lasi-
_xrrmure boardroom rupture (the details of which remain scanty
anel contradmcry} bc—‘fween the Cha:rpersan of the Commission
and some of its members? In the absence of any evidence of

violation of the Constitution and our electoral laws, how can we
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- PETITION TO NAT IONAL ASSEMBLY OF KENYA FOR THE REMOVAL {I'r FOUR
IEBC COMMISSIONERS UNDER THE CONSTITUTION.

Upset an election in which the people have participated without
hindrance, as they made their political choices pursuant to
Article 38 of the Constitution? To do so, would be tantamount fo
subjecting the sovereign will of the Kenyan people to the quorum
antics of [EBC. It would set a dangerous precedent on the basis
of which, the ;aie of a Presidential El ection, would precariousl v
depenff on a majority vote of IEBC Commissioners. This we
cannot do. Clearly the current dysfunctionali ty at the P. E. P No.

EGO5 OF 20227 (Consolidated with) P. E. P Nos. E001, E002, F003,

EQ04, 007 & FOOG8 OF 2022 Page 104 of 132 Commission i npLigns
the state of its corporate sovernance buf did not ajfect the

conduct of the election itsel { Prad

62} The press statements by the four commissioners had the following
effects: -
a) It called into guestion the credibility of the entire elections held;

b) It formed the main basis of the Presidential petitions filed by the
Petitioners in P. E. P No. EQ05 OF 2022 (Consolidated with) P. E. p
Nos. E001, E002, E003, E004, E007 & FO08 OF 2022 {herernaﬁ.er
“BE PH::- =005 OF 20227): and

C} Due to the closely contested elections, the pressers by the four

| commissioners reasonably inflamed the violence at the NTC, unrest
around the Country and a threat to the peace and security of the
country, '
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1?;j Mr. RAPHAEL TUJU is the Executive Director of Azimio La Umoja-One Kenya

¥ Gualition Party and RAILA ODINGA being the Coalition's candidate in the

recently concluded presidential election of 9" August 2022 is a clear pointer of
~ collusion between the four commissioners and AZIMIO LA UMOJA -ONE

KENYA COALITION PARTY, Party leaders and or its agents. The conduct of the
_ four commissioners, in this regard is confrary to the code of conduct of the

members of the commission. ' '

18. In the petition, the Azimio la Umoja candidate’s contention was against the [EBC
declared results citing irregularities and viclation of the law by IEBC and its
chairperson. :

19, The Four commissioners filed replying affidavits in support of the petition and
argued fully against the chairperson and IEBC.

EE._'IEE actions and conduct of the four commissioners were a confirmation of the
existence of a cosy and flourishing relationship with the Azimio La Umoja-ONE
Kenya Coalition Party and/or its agents. The same is contrary section 26 and 30 of
Independent Electoral and Boundaries Commission Act ,2011.

1. Their actions were a violation of their oath office. They swore to uphold the
constitution and the law. :

22, Their manifest partiality and attempt to subvert the will of the people was a threat

.. toNational Security, peace and order. = . L

23. The press statement issued by the Four Commissioners and the resulting chaos at
the bomas of Kenya Tallying center clearly shows a connection.

24. The four commissioners were individually and collectively acting as an agent to
the Azimio La Umoja-ONE Kenya Coalifon Party and its associates within the
commission. The same is contrary to section 30 of Independent Electoral and
Boundaries Commission Act ,2011.

ﬁespWimw@gMMpﬁme court, the
court on 5t of September upheld the decision of the declaration of the president
elect as within the constitution and law.
26. Upon the court decision being made, the four commissioners did not accompany
the chairperson while issuing a statement o the 5 of September but issued a
separate statement signed by all of them.
27.The conduct of the four commissioners depicts a divided commission which
according to their averments is dysfunctional. It is paradoxical to make such a
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29,

30.

31.

35.

37,

Petition

“commission.
28,

claim yet they were proxies of external forces to forment division within the

The three commissioners, WAFULA CHEBUKATI, BOYU MOLU and ABDI
GULIYE will have served their six years in office by end of January 2023 thus
leaving the four commissioners in office.

The structure and composition of the commission will be dented if left to the four
commissioners: indeed, it is unimaginable how the commission will be run by
renegade commissioners who took side with the petitioners in the 2022 supreme
court petition.

How will the four commissioners work with the secretariat which they could not
agree on tallied and verified results, appointment of law frm to represent the
commission in court and many other issues which are in public domain?

The four commissioners violated the principles of chapter six of the constitution
and hence unacceptable to have Commissioners who are in office and their actions
are contrary to the expectations of the constitution.

32. The independence of the commission is cardinal in running the affairs of the

commission. The four commissioners defiled the principles of neutrality contrary
to Article 81 (e) (v) of the constitution. They were openly working with one party
in the 2022 election and thus openly biased.

- Itis unfannable to have commissioners who contravened the law and constitution

which they swore to abide to remain in office.

- The conduct of working in cohort with others to form government against the

constitutional provision of Article 3(2) is unacceptable in an open and democratic
society.

The heinous act of attacking the chairperson and other comunissioners, at bomas
national tallying center while in in full glare of the public media was meant to
create national disharmony and violence. The end results would be post-election
violence with severe consequences.

. The actions of the four commissioners AMOUNT to total insubordination of the

commission confrary to section 30 of Independ Electoral and Boundaries
Commission Act ,2011.

Several calls have beenmade for the commissioner to resign but have not resigned
and in respect in which this petition is made and pray that the matter be placed
before the relevant house committee and or as you may deem it fit,
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38. The subject matter herein and the issues of which this petition is made are not
pending before any court of law, or constitutional or legal body.

Hereof your humble petitioner prays that the national assembly and due to the urgency
of the matter take the necessary steps as per article 251 (3) on removal of commissioners
and grant the following prayers.

A. To find that Independent Electoral and Boundaries comumission comImissioners,
IRENE MASIT, JULIANA CHERERE, FRANCIS WANDERI and JULIUS
NYANGAYA, have committed serious violations of the constitution and the law,
including contravention of chapter six of the constitution of Kenya.

B. To find that that Independent Electoral and Boundaries commission
commissioners, IRENE MASIT, JULIANA CHERERE, FRANCIS WANDERI and

. JULIUS NYANGAYA are guilty of gross misconduct while performing their
duties as members of the commission.

C. To find that Independent Electoral and Boundaries commission commissioners,
IRENE MASIT, JULIANA CHERERE, FRANCIS WANDERI and JULIUS
NYANGAYA are incompetent to hold the office of commissioners.

- _And your petitioner will ever pray

PETITIONED AND DATED AT NAIROBI THIS 9™ DAY OF SEPTEMBER 2022

GEOFFREY LANGAT IDNO 25154044 P.OBOX 26903-00100 NAIROBI
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The Clerk of the National Assembly, : (,f:af”/—

Nafional Assembly of the Republic of Kenya

Parlioment Buildings lt:’l{jcl [ R
P.O. Box 41842-00100 . :
MAIROBI,

PETITION TO PARLIAMENT UNDER ARTICLE 251(1) OF THE CONSTITUTION OF KENYA,
2070 AND STANDING ORDER NUMBER 230 OF THE NATIONAL ASSEMBLY STANDING
ORDERS ON THE REMOVAL OF A MEMBERS OF INDEPENDENT ELECTORAL AND
BOUNDARIES COMMISSION.

I, the undersigned,

Bona fide citizen of the Republic of Kenya;
DRAWS the attention of the Honourable House to the following:-

1. On the 2nd day of September, 2021, Juliana Cherera, Francis Mathenge,
Irene Masit and lustus Abonyo hereinafter referred to as “the four
Commissioners"” iook oath of office as Commissioners of the Independent
Electoral and Boundaries Commission (IEBC).

2. By dint of the oath of office the four Commissioners took on the

- aforementioned date, the four Commissioners were required and
expected to perform their funclions competently and diligently and
jealously defend and guard the Constitution.

3. Upon taking oath of office, the four Commissioners did participate and
took part in the 91 August, 2022 General Eleciions preparedness fo wii
voter registration, voter education, procurement and logisiical
arrangemenis as well as nomination of candidates for various elective
positions.

4. At the conclusion of the voting exercise, IFRC including the four
Commissioners actively took part in the counting, collation, tabulation,
verification and tallying of the votes cast on the 9th day of August, 2022.
For instance, Commissioner Juliona Cherera announced o the Nation at
the [EBC National Tallying Center (NTC) in Bomas the presidential election
results tabulaied in Form 348 from Juja Constituency. Her counterpart Mr.

_ 1
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“Francis Mathenge on the other hand took his turn fo the podium and
. announced the results from Funyula Constituency, Busia County.

5. On the 15th day of September, 2022 after six (6) days of igorous exercise
of verification and tallying of the votes, just before ihe Chairperson of the
Commission could declare the presidential elecfion resulls, the four
commissioners walked out of the NTC in revolt to hold a press conference
at Serena Hotel wherein they stated that the resulfs that the Chairperson
was about to announce and which they had actively pariicipaied in
verifying, collating and tallying were opaque and as a resulf they could
not take ownership of the said resulfs.

4. On the 16t day of Sepfember, 2022, the four Commissioners released a
detailed statement on their ILLOGICAL reasons for disowning the results
that were declared by the Chairperson of the IEBC as follows:-

i THAT the results as declared by ihe Chairperson of the IEBC did not
take into accouni the registered number of voters and rejected
votes; -

ii. THAT the aggregate of ihe percentile received by the four
presidential candidaies exceeded 100% by 0.01 ergo constituted a
mathemaotical absurdity; and ' S

ii. THAT the declaration that President Dr. Williom Ruio received 25% of
the total votes cast in 37 counties and former Prime Minister Ri.
Honourable Raila Odinga atiainment of 25% of the votes castin 34
couniies was not based on any independent variables o warrant
the declaration of the resulis as was declared by the Chairperson of

the IEBC.

7. IN ADDITION AND WITHOUT PREJUDICE TO THE FOREGOING, the
appoeintment of Commissioner Irene Masit was in violation of the
Constitution for the reason that at the fime of her appointment as a
Commissioner for the IEBC, five years had not lapsed from the fime she
contested for the elecfive posifion of Member of Pariament.

&= Honourable Members of the 14t August House, the toiality of the _surmis_e
of the conduct of the four Commissioners in light of the above leads fo an

.

petition for the removal of MempBers of a constitutional Comiission
under Article 251 of the Constitution of Kenya, 2010



inevitable conclusion of serious violation of the Constifution,
incompetence and gross misconduct in the performance and discharge
of the duties of the office bedrer of an independent conslitutional office
as we lay down bare herein below:-

7. Aricle 81 of the Consfifution of Kenya, 2010 behooved the four
Commissioners to be independent, impartial, neutral and accurate in
conducting and managing the 2022 generdl elections.

10. Additionally, the said Article at 81(e) (i) turther mandated and obligated
the four Commissioners to conduct a free and fair election which is free
from violence, infimidation, improper influence or cofrupftion.

11. Arficles 2 & 3 of the Constitution restates the supremacy of the Constitution

and binds all persens including the four Commissioners to protect, upheld
and defend the Constituiion. :

12, Arlicle 10 of fhe Constitution establishes the rule of law and good
governance as- infalible principles of governance. These principles are
reflected in many parts of the constituiion including Arficle 2 above which
provides that ‘any law or action that is in confravention of the constitution
is void lo the extent of the inconsistency and contravention.’

13.The rule of low and good governance principles requires that every state
organ or state officer/public officer acis only within the powers conferred
Upon them by and in accordance with the Constitution. But the Principles
also requires every state organ/officers to discharge a legal obligation
required of therh by the Consfitution or any other law. Crucially, the rule of
law requires state and public officers to act in accordance with the law,
including and -.without _equivocation, aood governance, integrity,
fransparency and accouniability. ’

14.The rule of law is instructive that any action undertaken by g siate/public
officer should-be based strictly on the Constitution and the lgw. Even where
a public/state officer undertakes an action on the premise of a discretion,
that discretion has to be exercised in strict adherence to the principles of
the rule of law and good governance.,

3
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15. Spemfcuiiy the four Cornmlssmners are requrred fo dtschurge the
~ funcfions of the holder of an independent constitufional commission
" under Adicie 251(1) of the Constitution of Kenya, 2010 infer alia with
utmost competence, sirict adherence to the Constitution devoid of any
gross misconduct and violation of the Consfitution including
coniravention of Chapter Six on integrity and leadership.

16. Article 88(2) (i) of the Constitution abhors and prehibiis a person-from
holdina the position of a Commissioner of the Commission if that person
has, in the past five vears, preceding his/her appoiniment as'a
Commissioner of the Commission held office or stood for election as a
member of Pariment or of a county assembly.

PARTICULARS OF VIOLATION OF THE CONSTITUTION, GROSS MISCONDUCT
AND INCOMPETENCE OF THE FOUR COMMISSIONERS.

17.10 THE EXTENT THAT the our Commissioners staged a dramatic revoli at the
eleventh and a half hour on the presidential eleciion results of an election
they participated in managing from ifs incept, supervising and overseeing
On reasons UdVOHCEd by them in their press statfements of 15th and 16"
August, 2022, th e four Commissioners acted in fotal violation of the
Constitutional rule of law and good governdnce principles enunciated
Under ARTICLE 10(2) OF THE CONSTITUTION which by and at large
consiifute a sericus violation of the Constitufion as weil as gross
misconduct. '

18.TO THE EXTENT THAT that the four commissioners' dramadtic revolt on the
election resulis that they had themselves generated through the rigorous
veﬁﬂccrhon coilcmr:)n tallying and tabulation. the four commissioners’

mdwtduul and collecﬂve conduct amounted to a constitutional coup in
violafion of the provisions of ARTICLE 3{21 OF THE CONSTITUTION.

19.70 THE EXTENT THAT Commnss:oner Irene Masit was appomfed as d
commissioner o the Commissien having stood for election in 2017, being
within FIVE years preceding her appoini tment as a Commissioner for |EBC,
Irene Masit's appointment as an [EBC Commissioner.was unlawful,

4

Peftifion for the removal of Members of a constitutional Comimission
under Article 251 of the Constituiion of Kenya, 2040
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unconstifutional and I!!egql for being in gross violation of Aricle 88(2) of
the Consfitufion of Kenya, 2010.

20.T0 THE EXTENT THAT the four Commissioners reckonad that the resulis as

Were announced were opaque because of the Chairperson's failure to
include the rejected votes in the computation of the constitutional
threshold of 50% + 1 posited under Arficle 138(4)(a) of the Constitution of
Kenya, 2010 despite the Supreme Court's pronouncement on the issue in
the case of Raila Odinga & 5 Ofhers —v- Independent Elecforal and
Boundaries Commission & 4 Others (Pefition 5.3 & 4 of 2013 (Consolidated)

[2013] KESC 6 (KLR) thaf a rejected vote/ballot is not a valid vote/baliof,
the four Commissioners' conduct demonstrated utierincompetence and

- gross misconduct in the performance of the duties of their office.

21

22

-JO THE EXTENT THAT the four Commissioners® conduct by way of their -

plemdihgs and submissions, both oral and written, at the hearing of the
Presidential Election Petitions before the Supreme Court amounted fo o
petition to the Sub'rer_ﬁe Court for the nullification of the resuits of an
election that they actively pariicipated in managing, supervising and
conducting, the four Commissioners’ conduct amounied fo concerted
external efforts, parfisan in nature, to ensure that no declaration of resulis
Could be made, the said conduct of the four commissioriers amounted to
gress misconduct and violation of the Constitution conira Arficle 81(e)(ii),
(i), . (iv) & {v) of the Consfitufion of Kenya, 2010.

The particulars set forth hereinabove out rightly reveals serious violation of

ihe Constitution. gross misconduct and utter incompetence by the four
Commissioners. '

THEREFORE, the Pefitioners reverently pray as follows:

a) That this Petiticn be cerlified as urgéﬁf and dispansed with in the first
Instance; ' )

b) That the Honourable House proceed to debate on fhis petition and
consider it fair ahd jusily on ifs merits and thereater urgently vote on it:

S

FPetition for éfve remo i;'raf of Members of a ;ansfffuffanaf Commission

under Article 251 of the Constitufion of Henya, 2010
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¢) That depending on the outcome of the vote of the Honourable House

_on|(b) above, ’r_'ﬁ'ls' Petifion be urgently transmitted o the President for

" “the dppointment of a Tribunal to investigate the conducts of and
violations committed by the four Commissioners complained of in this
Pefiion. |

i
. . RENTIONED and DATED af NAIROBI tnis. 17 ... day O‘SQP{ETYLLQT 2022 ...

NAME OF PETITIONER FULL ADDRESS NATIONAL SIGNATURE |
[DENTIFICATION :

NO./PASSPORT '

OWUOR STEVE GERRY | 5™ AVENUE OFFICE 32487760 |

SUITES, 5™ NGONG
AVENUE, 6™ FLOOR
'SUITE NO. 15

TEL.: 0720102393

I

Email: ' 5 |
gerrydebby95@gmail.com ‘
L

G

Fefition for the removal of Members of 2 constitufional Comimission
under Arficle 251 of the Constitution of Kenya, 2010
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REPUBLIC OF KENYA
13™ PARLIAMENT-FIRST SESSION (2022)

THE NATIONAL ASSEMBLY
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

In the matter of Consideration by the National Assembly on the Petitions for the removal from
office of Commissioners of the Independent Electoral and Boundaries Commission

NOTIFICATION OF THE CONDUCT OF HEARINGS BY THE DEPARTMENTAL
" COMMITTEE ON JUSTICE AND LEGAL AFFAIRS -~ o

WHEREAS Article 251(2) of the Constitution provides that “a person desiring the removal of a
member of a commission or of a holder of an independent office on any ground specified in clause (1)
may present a petition {o the National Assembly setting out the alleged facts constituting that ground”

WHEREAS on 15" November, 2022, the Hon. Speaker of the National Assembly conveyed Petitions
presented by the Republican Liberty Party, Reverend Dennis Ndwiga Nthumbi, Mr. Geoffrey
Langat and Mr. Owour Steve Gerry seeking the removal from office of Ms. Juliana Cherera; Ms.
Irene Masit; Mr. Justus Nyang’aya; and Mr. Francis Wanderi as Commissioners of the
Independent Electoral and Boundaries Commission (IEBC) on various grounds, including serious
violation of the Constitution and other laws; gross misconduct; and incompetence and referred the
Petitions to the Departmental Committee on Justice and Legal Affairs.

FURTHER WHEREAS Upon receipt of a Petition, Standing Order 230(4) of the National Assembly
Standing Orders mandates the Departmental Committee on Justice and Legal Affairs to investigate the
matter and report to the House, within 14 days, on whether the petition discloses a ground for removal

under Article 251(1)(a) of the Constitution.

NOTING THAT Article 118(1)(b) of the Constitution provides that, “Parliament shall facilitate
public participation and involvement in the legislative and other business of Parliament and its
Committees”.

IT IS NOTIFIED for the information of the general public that the Departmental Committee on
Justice and Legal Affairs shall commence hearings on the four (4) Petitions for the removal of
Commissioners of the IEBC as from Thursday, 24" November, 2022 at the Mini Chamber, 1* Floor,
County Hall, Parliament Buildings, Nairobi, as per the Schedule hereunder—

SCHEDULE OF HEARINGS B

Thursday, 24" November, 2022

10.00a.m.—11.00a.m. | Petition by the Republican Liberty Party (Hearing of the Petitioner)




11.30a.m—12.30p.m.

Cross-examination of the Republican Liberty Party

2.00p.m.—3.00p.m.

Petition by the Rev. Dennis Ndwiga Nthumbi (Hearing of the Petitioner)

3.30p.m.—4.30p.m.

Cross-examination of Rev, Dennis Ndwi ga Nthumbi

Friday, 25" November, 2022

C 10.00a.m.—11.00a.m.

Petition by Geoffrey Langat (Hearing of the Petitioner)

11.30a.m.—12.30p.m,

Cross-examination of Geoffrey Langat

2.00p.m.—3.00p.m.

Petition by Owuor Steve Gerry (Hearing of the Petitioner)

3.30p.m—4.30p.m.

Cross-examination of Owuor Steve Gerry

Monday, 28" November, 2022

10.00a.m.—11.00a.m.

Response by Ms. Juliana Cherera

11.30a.m—12.30p.m.

Cross-examination of Ms. Juliana Cherera

2.00p.m.—3.00p.m.

Response by Ms. Irene Masit

3.30p.m.—4 30p.m.

Cross-examination of Ms. Irene Masit

Tuesday, 29" November, 2022

I10.00a.0m.—11.00a m.

Response by Mr. Francis Wanderi

[1.30a.m.—12.30p.m.

Cross-examination of Mr. Francis Wanderi

2.00p.m—3.00p.m.

Response by Mr. Justus Nyang’aya

3.30p.m—4.30p.m.

Cross-examination of Mr, Justus Nyang'aya

: SAMUEL J. NJOROGE
CLERK OF THE NATIONAL ASSEMBLY

21" November 2022

For the Welfare of Society and the just Governnent of the People




ANNEXURE 6:

LETTERS FROM THE
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NATIONAL
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Telegraphic Address

‘Bunge’, Nairobi

Telephone 221291

Fax: 243694

E-mail: clesk@patliament.go.ke
When teplying please quote

REPUBLIC OF KENYA

Cletl’s Chambers
National Assembly
Parliament Buildings

P. O. Box 41842 —00100
MAIROBI, Kenya

19% November 2022

NA/CNA/CORR/2022(264)

Mr, Owuor Steve Gerty
5t Avenue Office Suites
6th Floor, Suite No. 15
54 Ngong Avenue

NAIROBL.

Tel: 0720102393
Email: getrvdebhs ail.co

Dear

RE: INVITATION TO ATTEND BEFORE THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS IN ITS CONSIDERATION OF A PETITION FOR - -
THE REMOVAL FROM OFFICE OF COMMISSIONERS OF THE INDEPENDENT

ELECTORAL AND BOUNDARIES COMMISSION

The above matter refers.

Oa 15% November, 2022, the Hon. Speaker of the National Assembly conveyed your Petition to
the National Assembly “for the removal of Members of a constitutional Commission under Article 257 of the
Constitution of Kenya, 2010” and referred it to the Departmental Committee on Justice and Legal

Affairs.

of a Petition, Standing Order 230(4) of the National Assembly Standing Orders

Upon receipt
and repott to the House, within 14 days, on

mandates the Committee to investigate the matter
whether the petition discloses a ground for removal under Article 251(1)(z) of the Constitution.

Once the Committee tables its Repott, the House is required to resolve whether the petition
discloses a ground for removal under Article 251(1)(a) of the Constitution within 10 days.

In its sitting of 16" November, 2022, the Committee resolved to commence heatings on your
Petition and three (3) other Petitions as from Thursday, 24® November, 2022 at the Mini
Chambet, 1%t Floot, County Hall, Parliament Buildings, Nairobi, in accordance with the Schedule

hereunder—

7 SCHEDULEOFHEBARINGS' — = 7

00n——11G0nm [Petition by the Republican Liberty Party (Heating of th
Petitioner)

=

11.30a.m.—12.30p.m. Cross-examination of the Republican Liberty Party

Petition by the Rev. Dennis Ndwiga Nthumbi (Heating of the

Petitioner)

E.U{Jp.m.—3.ﬂﬂp.m,




3.30p.m.—4.30p.m. Cross-examination of Rev. Dennis Ndwiga Nthumbi
‘Friday, 25 November, 2032

10.002.m.—11.002.m. Petition by Geoffrey Langat (Hearing of the Petitioner)
11.302.m.~—12.30p.m. Cross-examination of Geoffrey Langat
2.00p.m.—3.00p.m. Petition by Ownuor Steve Getry (Hearing of the Petitioner)
3.30p.m.—4.30p.m. Cross-examination of Owuor Steve Gerry

e el

S e

m. Response by Ms. Juliana Cherera

10.002.—11.004.

11.302.m.—12.30p.m. Cross-examination of Ms. Juliana Cherera
2.00p.m.—3.00p.m. Response by Ms. Irene Masit
3.30p.m.—4.30p.m. Cross-examination of Ms. Irene Masit =

Tuesday, 29% November, 2022

10.00a.m.—11.00a.m. Response by Mr. Francis Wanderi
11.30a.m.—12.30p.m. Cross-examination of by Mr. Francis Wanderi
2.00p.m.—3.00p.m. Response by Mr. Justus Nyang’aya
3.30p.m.—4.30p.m. Cross-examination of M. Justus Nyang’aya

This is to invite you to attend before the Departmental Committee on Justice and Legal A ffairs to
present your Petition on Friday, 25% November, 2022 where the Commissioners shall be at
liberty to cross-examine you.

Additionally, you are invited to attend before the Committee on Monday, 28t November, 2022
and Tuesday, 29% November, 2022 where you shall be at liberty to ctoss-examine the
Commissioners on their responses. You may attend the heatings in person or by legal
representative.

TAKE NOTE that should you choose not to attend befote the Committee on the dates and time
specified in this invitation, the Committee, and thereafter Parliament, shall proceed with this
matter in accordance with the Constitution and the law, without further reference to you.

Out Liaison Officer on this matter is Mr. Walala Ronald who may be contacted on Tel

0721896580 or email ronald. walala@parliamen t.go.ke and

clerle.nationalasermnbl

Yours. .y L3 Al g T
ez oA LA AAMGNINET
PR e, " i IR
by SRS RO T "\-“Jil
SAMUEL NJOROGE )

CLERK OF THE NATI ASSEMBLY



REPUBLIC OF KENYA

Clerlds Chambers

Telegraphic Address

‘Bunge’, Nairobi National Assembly

Telephone 221291 Parliament Buildings

Fax: 243694 P. O. Box 41842 —00100
MAIROBI, Kenya

E-mail: cleck@parliament.go.ke

When teplying please quote

NA/CNA/CORR/2022(263) 17+ November 2022

The Republican Liberty Party
P.O Box 20148 - 00100
AIROBL.

Attn: Mr. Zachariah M. Matayo

Deat

INVITATION TO ATTEND BEFORE THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS IN I'TS CONSIDERATION OF A PETITION FOR
THE REMOVAL FROM OFFICE OF COMMISSIONERS OF THE INDEPENDENT

ELECTORAL AND BOUNDARIES COMMISSION

RE:

The above mattet refers.

On 15t November, 2022, the Hon. Speaker of the National Assembl
dated 13% October, 2022 and referred it to the Departmental Committee on Justice

Affairs.
tder 230(4) of the National Assembly Standing Orders

Upon teceipt of a Petition, Standing O
mandates the Committee to investigate the matter and repott to the House, within 14 days, on
whether the petition discloses a ground for removal under Article 251(1)(a) of the Constitution.

Once the Committee tables its Repott, the House is required to resolve whether the petiion
discloses a ground for removal undet Article 251(1)(a) of the Constitution within 10 days.

In its sitting of 16 November, 2022, the Committee resolved to commence hearings on your
Petition and three (3) other Petitions as from Thursday, 24t November, 2022 at the Mini
Chamber, 1% Floot, County Hall, Parliament Buildings, Nairobi, in accordance with the Schedule

hereunder—

y conveyed your Petition
and Legal

’.l-ilﬂﬂz;.ll'n.—i‘l..ﬂ[ila,m.r Petition b}r the .Répu.b].icaﬁ LiEﬂrty Party {.He.ﬂring of the
Petitioner)

11.302.m—12.30p.m. Cross-examination of the Republican Liberty Party

Petition by the Rev. Dennis Ndwiga Nthumbi (Heating of the

Petitioner)

2.00p.m.—3.00p.m.

Cross-examination of Rev. Dennis Ndwiga Nthumbi

3.30p.m.—4.30p.m.




fiﬁfiﬂa}%'%ﬁ”{ November, 2022 4

10.00a.m.—11.00a.m. Petition by Geoffrey Laﬁgat (Hearing of the Petitioner)
11.302.m.—12.30p.m. | Cross-examination of Geoffrey Langat
2.00p.m.—3.00p.m. Pettion by Owuor Steve Gerry (Hearing of the Petitioner)
3.30p.m—4.30p.m. Cross-examination of Owuor Steve Gerry
Monday, ZE*" November, 2022 _

IID..if]ﬂlﬂ.m.-—-i 1,.ﬂﬂa.m. Response by Ms. Juliana Cherera

11.30a.m.—12.30p.m. Cross-examination of Ms. Juliana Cherera
2.00p.m.—3.00p.m. Response by Ms. [tene Masit

3.30p.m.—4.30p.m. Cross-examination of Ms. Irene Masit

Tuesday, 29t November, 2022

10.00a.m.—11.00a.m. Response by Mr. Francis Wanderi
11.30a.m.—12.30p.m. Cross-examination of by Mr. Francis Wanderi
2.00p.m.—3.00p.m. Response by Mr. Justus Nyang’aya
3.30p.m.—4.30p.m. Cross-examination of Mz. Justus Nyang’aya

|

This is to invite you to attend before the Departmental Committee on Justice and Legal Affairs to
present yout Petition on Thursday, 24" November, 2022 where the Commissionets shall be at

liberty to cross-examine you.

Additionally, you are invited to attend before the Committee on Monday, 281 November, 2022
and Tuesday, 29% November, 2022 where you shall be at liberty to cross-examine the
Commissioners on their responses. You may attend the hearings in person or by legal

representative, ot both.

TAKE NOTE that should you choose not to attend before the Committee on the dates and time
specified in this invitation, the Committee, and thereafter Parliament, shall proceed with this
matter in accordance with the Constitution and the law, without further reference to you.

Our Liaison Officer on this matter is Mr. Walala Ronald who may be contacted on Tel.
ronald. walala@parliament.co. ke and

0721896580 or  email
clerle. nati asse vatliament.po.ie.

Yours ..-_.=.—;~.-?;-— e L .
;-';:;v-:- 1 *-:_;'J a4 1 oy g > e
““’E‘i"—\::;g% ..},e’r,.ki’u_?f‘f‘“ﬁ A !

SAMUEL NJOROGE .

CLERT THE NATIONAIL ASSEMBLY



REPUBLIC OF KENYA

Telegraphic Address Clerk’s Chambers

‘Bunge’, Nairobi National Assembly

Telephone 221291 Parliament Buildings

Fax: 243694 P. O, Box 41842 —00100
NAIROBI, Kenya

E-mail: clerk@pacliamenr.go.ke
When teplying please quote

NA/CNA/CORR/2022(262) 17" November 2022
Reverend Dennis Ndwiga Nthumbi
P.O Box 60024 - 00200

MNAIROEIL
Dear

RE: INVITATION TO ATTEND BEEORE THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS IN ITS CONSIDERATION OF A PETITION FOR

THE REMOVAL FROM OFFICE OF COMMISSIONERS OF THE INDEPENDENT
ELECTORAL AND BOUNDARIES COMMISSION

The above matter refets.

On 15t November, 2022, the Hon. Speaker of the National Assembly conveyed your Petition to
the National Assembly “for the removal of four IEBC Commissioners under the Constitution” and referred
it to the Departmental Committee on Justice and Legal Affairs.

Standing Order 230(4) of the National Assembly Standing Orders
the matter and report to the House, within 14 days, on

whether the petition discloses a ground for removal under Article 251 (1)(a) of the Constitution.
Once the Committee tables its Report, the House is required to resolve whether the petition
ground for removal under Article 251(1)(a) of the Constitution within 10 days.

Upon receipt of a Petition,
mandates the Committee to investigate

discloses a

6t November, 2022, the Committee resolved to commence hearings on your
4th November, 2022 at the Mini

in accordance with the Schedule

In its sitting of 1
Petition and three (3) other Petitions as from Thursday, 2
Chambet, 15t Floor, County Hall, Parliament Buildings, Nairobi,

hereunder—

T SR s‘C-I-I.E]ZfULE-QEZ'HE:&_-I{INIE‘:_S?*-.';'

R E o ey T 3
F s e A e o L - L

Thi S0
j':'-.-':.-:'__; il - _ : ,5-.; -_::_:-:_'._'__ ; W . J_._.‘ A i ; % S i
0.00a.m.—11.00a.m. Petition by the Republican Liberty Party (Hearing of the
Petitionet)
11.302.m.—12.30p.m. Cross-examination of the Republican Liberty Party

Petition by the Rev. Dennis Ndwiga Nthumbi (Hearing of the

Petitioner)

2.00p.m.—3.00p.m.

3.30p.m.—4.30p.m. Cross-examination of Rev. Dennis Ndwiga Nthumbi




Fﬂda:ﬁZE“’ November, '2@2: o -

10.002.m.—11.00a.m.

Petition by Geoffrey Langat ['Hearing of the Petitioner)

11.304.m—12.30 p.1m.

Cross-examination of Geoffrey Langat

2.00p.m.—3.00p.m.

Petition by Owuor Steve Gerry (Hearing of the Petitioner)

3.30p.m.—4.30p.m.

Cross-examination of Owueor Steve Getry

Monday, 28" November,

2022

1 D..[}Ga‘m.--—l 1.00a.1n.

Response by Ms. Juliana Cherera

11.30a.m.—1 2.30p.m.

Cross-examination of Ms. Juliana Cherera

Z.Dﬂp.m.—S.UDp.m.

Response by Ms. Irene Masit

3.3{]p,m.—4.3ﬂp.m.

Cross-examination of Ms. Irene Masit

Tuesday, 29% November, 2022

10.002.m—11.00a.m.

Response by Mr. Francis Wanderi

11.302.m—12.30p.m.

Cross-examination of by Mt. Francis Wanderi

2.00p.m—3.00p.m.

Response by Mr. Justus Nyang’aya

3.30p.m—4.30p.m.

Cross-examination of Mr. Justus Nyang’aya

This is to invite you to attend before the Departmental Committee on Justice and Legal Affairs to
ptesent your Petition on Thursday, 244 November, 2022 whete the Commissioners shall be at

liberty to cross-examine you.

Additionally, you are invited

representative, or both.

TAKE NOTE that should you choose not to attend before the Committee on the dates and time
specified in this invitation, the Committee, and thereafter Parliament, shall proceed with this

to attend before the Committee on Monday, 28" November, 2022
and Tuesday, 29" November, 2022 where you shall be at liberty to cross-examine the
Commissioners on their responses. You may attend the hearings in person or by legal

matter in accordance with the Constitution and the law, withour further reference to you.

Our Liaison Officer on this matter is Mr. Walala Ronald who may be contacted on Tel

email ronald.walala(@parliamen rgo.ke

(721896580 ar
Jinationalassemb yarliament. oo ke.
Yourts . s ﬁ N
o ::_H __f ;-*:'_.-_-.__ " o
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SAMUEL NJOROGE

CLERK OF THE NATIONAL ASSEMBLY




REPUBLIC OF KENYA

Cletlk’s Chambers

Telegraphic Address

‘Bunge’, Nairobi National Assembly

Telephone 221291 Parliament Buildings

Fax: 243694 P. O. Box 41842 —00100
NAIROBI, Kenya

E-mail: cletk.@patliament.go.ke

When replying please quote

NA/CNA/CORR/2022(261) 17% November 2022

Geoffrey Langat
P.O Box 26903- - 00100
NAIROBI.

Dear

RE: INVITATION TO ATTEND BEFORE THE DEPARTMENTAL COMMITTEE ON
JUSTICE AND LEGAL AFFAIRS IN ITS CONSIDERATION OF A PETITION FOR
THE REMOVAL FROM OFFICE OF COMMISSIONERS OF THE INDEPENDENT

ELECTORAL AND BOUNDARIES COMMISSION

The above martter refers.

On 15® November, 2022, the Hon. Speaker of the National Assembly conveyed yout Petition to
the National Assembly “on the removal of four Members of Independent Electoral and Boundaries
Commission” and referred it to the Departmental Committee on Justice and Legal Affairs.

230(4) of the National Assembly Standing Orders
mandates the Committee to investigate the matter and report to the House, within 14 days, on
whether the petition discloses a ground for removal under Article 251(1)(a) of the Constitution.
Once the Committee tables its Report, the House is required to resolve whether the petition
discloses a ground for removal under Article 251(1)(a) of the Constitution within 10 days.

Upon receipt of a Petition, Standing Order

In its sitting of 16% November, 2022, the Committee resolved to commence heatings on your
Petition and three (3) other Petitions as from Thursday, 24 November, 2022 at the Mini
Chamber, 1= Floor, County Hall, Parliament Buildings, Nairobi, in accordance with the Schedule

hereunder—

Pettioner)

11.302.m.—12.30p.m. Cross-examination of the Republican Liberty Party

Petition by the Rev. Dennis Ndwiga Nthumbi (Hearing of the

Petitioner)

[ 2.00p.m.—3.00p.m.

3.30p.m.—4.30p.m. Cross-examination of Rev. Dennis Ndwiga Nthumbi




Friday, 25% November, 2022

10.002.m—11.002.m.

Petition by Geoffrey Langat (Hearing of the Petitioner)

11.30a.m.—12.30p.m. Cross-examination of Geoffrey

Langat

2.00p.m.—3.00p.m.

Petition by Owuor Steve Gerry (Hearing of the Petitioner)

3.30p.m.—4.30p.m. Cross-examination of Owuor S

teve Gerry

Mﬂl;ﬂhj{'_r, 28% November, 2022

10.002.m—11.002.m,

Response by Ms. Juliana Cherera

11.3Da.m‘—12.3ﬂp,m.

Cross-examination of Ms. Juliana Chetera

2.00p.m.—3.00p.m. Response by Ms. Irene Masit

3.30p.m.—4.30p.m.

Cross-examination of Ms. Irene Masit

Tuesday, 29 November, 2022

1D.Dﬂﬁ,m.—1 1.00a.m. Response by Mr. Francis Wand

eri

11.302.m.—12.30p.m. Cross-examination of by Mr. Francis Wanderi

2.00p.m—3.00p.m.

Response by Mr. Justus Nyang’

aya

3.30p.m.—4 30p.m.

Cross-examination of Mr. Justus Nyang’aya

This is to invite you to attend before the Departmental Committee on Justice and Legal Affairs to
present your Petition on Friday, 25% November, 2022 where the Commissioners shall be at

liberty to cross-examine you.

Additionally, you are invited to attend before the Committee on Monday, 28 November, 2022
and Tuesday, 29% November, 2022 where you shall be at libetty to cross-examine the
Commissioners on their responses. You may attend the hearings in person or by legal

representative, or both.

TAKE NOTE that should you choose not to attend before the Committee on the dates and time
specified in this invitation, the Committee, and thereafter Parliament, shall proceed with this

matter in accordance with the Constitution and the law, without further reference to you.

Our Liaison Officer on this matter is Mr, Walala Ronal

0721896580 or email onald.walala
clerle.nati i
Yours .« S

N B YT S o oS *—

SAMUEL NJOROGE
CLERK OF THE NATIONAL ASSEMBLY

d who may be contacted on Tel.

parliament.po ke

and



REPUBLIC OF KENYA

Clerl’s Chambers

Telegraphic Address
‘Bunge’, Nairobi National Assembly
Telephone 221291 Parliament Buildings

P. O. Box 41842 —00100
MAIRORBI, Kenya

Fax: 243694
E-mail: cletk@parliament.go.ke

When replying please quote

NA/CNA/CORR/2022(253) 16 November 2022

Mr. Francis Wanderi

Commissionet, 5
The Independent Electoral and Boundaries Commission o
Anniversary Towers, 6% Floot, :
University Way,

P.O Box 45371 - 00100

NAIROBI.

Dear hﬁf i

RE: NOTIFICATION OF PETITIONS PRESENTED FOR YOUR REMOVAL FROM
OFFICE AND INVITATION TO ATTEND BEFORE THE DEPART MENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS IN ITS CONSIDERATION OF

THE PETITIONS

The above matter refers.

On 15% November, 2022, the Hon. Speaker of the National Assembly conveyed Petitions
presented by the Republican Liberty Party, Reverend Dennis Ndwiga Nthumbi, Mr. Geoffrey
Langat and Mr. Owour Steve Gerry and referred them to the Departmental Committee on Justice
and Legal Affaits.

The four (4) Petitions (Copies enclosed) seel your removal from office on various grounds,
including serious violation of the Constitution and other laws, gross misconduct and
incompetence, particulars of which are contained in the Petitions.

Upon receipt of a Petition, Standing Order 230(4) of the National Assembly Standing Ordets
randates the Committee, to investigate the matter and teport to the House, within 14 days, on
whether the petition discloses a ground for removal under Article 251(1)(a) of the Constitution.
Once the Committee tables its Repott, the House is required to resolve whether the petition
discloses a ground for removal under Article 251(1)(a) of the Constitution within 10 days.

In its sitting of 16" November, 2022, the Committee resolved to commence hearings on the four
(4) Petitions as from Thursday, 24% November, 2022 at the Mini Chamber, 1%t Floot, County
Hall, Parliament Buildings, Nairobi, in accordance with the Schedule hereander—
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‘IU Uﬂﬂ 71 ——LI ﬂ{]a m Pcuur:m bﬂ the Ixcpubhcan Lﬂmtt}r Psuty (J-Ieauug of Lhc
Petiticnet)
11.30a.m.—12.30 p.m. Cross-examination of the Rﬁpubﬁcan Libm;t}r- Party
2.00p.m.—3.00p.m. Petition by the Rev. Dennis Ndwiga Nthumbi (Hearing of the
_ Petitioner)
3'._3'fj1.:1.-111,'—:4,3ﬂp,m, . ﬁross—'jﬁxmnii.mtii':}h SF Rev. Ijll:l'mjs Newiga Nthumbi

: -ié;@_ﬁﬁ,m;-—mﬂ.ﬂﬂa.iﬁ: T Pctitmn b}r C eaffrey .Lﬂtlg"lt {l—leaurjg of t11f: P&tlt‘lonﬂrj L

11",3{]a.rﬁ.—i 2'.3{]13.111.. | Czoss-examination of Geof ffrey 1 _.angat
.E.Gﬂp.aﬁ._’ﬁ.ﬂﬂp,m; e l'i‘eti.'tibﬂ.b}f Owuor Steve Gerry (Hearing of the Petitioner)
'3.313}5;.;;:.4,3{:13,111, " | Closs-examination of Owuor Steve Gerty |

Rt.;_p'jﬂsé'by Ms. _]ulfaﬂa t:':i::ererﬂ

1i.3ﬂa.m.:—--fi_i.%pﬁm Cross-examination of Ms. ]uIiﬁnaf’ﬁhcr&'ra "
E.Gngr.in;;'-.-g‘ﬂﬂp.m. e lir:'.sponér: by Ms. Irene Masit
330p.m—430pm. | Cross-cxamination of Ms. Irene Masit

1{}{}\'3& i, —-11 Gﬁa st Response by Mt FII'E_t._ﬂC_-lS W’aﬁ.déﬂ

4 I,IBDa!m,+‘1E3{}p,m. .Cross-examination of by Mr, Francis Wandes
.'ﬁl.l'ﬁ_ﬂlp.-m.—:'—é-[]ﬂ'p.ﬁ._ = Rﬁ%péﬂﬁé by Mr. }"ustul_s Nyang’aya
. 33[},13111—43ﬂpm " [Cross.examination of Ml jhatﬁs Nﬁ;rﬁné’_a}ra

-3

This is to notify you of the refersal of the aforesaid Petitions and invite you to atfend before the
Departmental Committe¢ on Justice and Legal Affairs duting the présentation of the Petitions on
Thursday, 24 November, 2022 and Thda}rﬁ 25" Movember, 2022 where you shall be at liberty

i Gross- examine the Petitionens.
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Additionally, you ate invited to attend before the Committee on Monday, 28" November, 2022
and Tuesday, 29% November, 2022 to present your tesponse. You may attend the heatings in
person ot by legal representative, ot both, and may be cross-examined on any response provided.
In the event you intend to submit a written response to the Committee on any mattet, kindly do
provide fifteen (15) copies of the response at least oné (1) day in advance to the Office of the
Cletk of the National Assembly. A soft copy of any response should also be sent to

clerk nationalassembly@patliament.go.ke.

TAKE NOTE that should you choose not to attend before the Committee on the dates and time
specified in this invitation, the Committee, and thereafter Patliament, shall proceed with this
matter in accordance with the Constitution and the law, without further reference to you.

Our Liaison Officer on this mattes is Mr. Walala Ronald who may be contacted on Tel

0721896580 or email ro nald walala@patliament.go.ke and

nt.oo.le.

e S e

SAMUEL NJORCGE
CLERK QF THE NATIONAL ASSEMBLY
Enecl.







REPUBLIC OF KENYA

Clerl’s Chambets

Telegraphic Address

‘Bunge’, Nairobi National Assembly
Telephone 221291 Parliament Buildings
Fax: 243694 P. O. Box 41842 00100

B-mail: clerk@patliament.go.ke NAIROBI, Kenya

When replying please quote

NA/CNA/CORR/2022(251) 15% November 2022
Ms. Irene Masit o
Commissioner, T

The Independent Electoral and Boundaries Commission
Anniversary Towers, 6t Floor,

University Way, (5 oy T
P.O Box 45371 - 00100 =
NAIROBIL. _

RE: NOTIFICATION OF PETITIONS PRESENTED FOR YOUR REMOVAL FROM
OFFICE AND INVITATION TO ATTEND BEFORE THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS IN ITS CONSIDERATION OF

THE PETITIONS

The above matter refers.

On 15% November, 2022, the Hon. Speaker of the National Assembly conveyed Petitions
presented by the Republican Liberty Party, Reverend Dennis Ndwiga Nthumbi, Mr. Geoffrey
Langat and Mt. Owour Steve Getry and referred them to the Departmental Committee on Justice

and Legal Affairs.

The four (4) Petitions (Copies enclosed) seck your removal from office on vatious grounds,
including serious violation of the Constitution and other laws, gross misconduct and
incompetence, particulars of which are contained in the Petitions.

Upon teceipt of a Petition, Standing Ordet 230(4) of the National Assembly Standing Orders
mandates the Committee, to investigate the matfer and teport to the House, within 14 days, on
whether the petition discloses a ground for removal undet Article 251(1)(2) of the Constitution.

Once the Committee tables its Repott, the House is required to resolve whether the petition
discloses a ground for removal under Article 251(1)(a) of the Constitution within 10 days.

In its sitting of 16" November, 2022, the Committee cesolved to commence hearings on the four
(4) Petitions as from Thursday, 24™ November, 2022 at the Mini Chamber, 1%t Floor, County
Hall, Parliament Buildings, Nairobi, in accordance with the Schedule hereundet—
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tsday, 285 November, 2022 S
E e & orh ,, e s e o AN T ':"'.*'..';; S ,I::’-. ¥
10.002.m.—11.00a.m. Petition by the Republican Liberty Party (Heating of the
' Petitioner) o

1130am-—1230pm. | Ctoss-examination of the Republican Liberty Party

2.00p.m.—3.00p.m. Petition by the Rev. Dennis Ndwiga Nthumbi (Hearing of the
Petitioner)

s

3.§:ﬂp.m.—-_-l4.—3f}p,m. o Eross—ﬁxﬂrﬂiﬁatﬁbn SERev. Dennis Ndwiga Nthumbi

] S

Petition b}f Geoffrey Langat (Heating of the Patiﬁon.&r.j. |

16.0

11.30a.mm.—12.30p.m. Gross-examination of Geﬁfﬁ:e;r Langat |

E.ﬁﬂp-zh.—iﬂﬁp.m.. " | Petition by Owuor Steve Gerry (Heating of the Petitionet)

3.30p.m.—430p.m. Cross-cxhmination of Owuor Steve Gerty

i
¥, B

:LD,ﬂCia;m,'——-’l'l.GUa,m.

"-'R.r:sponst by Ms. Juliana Cherers

11.302.m.—12.30p.m. Cross-cxamination of Ms. Juliana Cherera

ZDﬂpm-—Bﬂﬂpm Response by Ms. Irene Masit

3.3‘ﬁp.m.—4.3ﬂp.m. "~ Cross-examination of Ms. Irene Masit

Tdesday: 20
R T

- [10.002.m.—11.00a.m.

11.302.m.—12.30p.m. Cross-examination of by Mr. Francis Wanderi

T

'Rf.:s-poﬁsr—: by Mr. Fr:mcas Wanderi

2:00p.m.—3.00p.m. 1 Regponse by M. Justus Nyang’aya g

if:ﬁp.m,——ltiaﬂp.:ﬁ. " | Cross-examination of M. Justus Nyangaya

"This is to notify you of the referral of the aforesaid Petitions and invite you to attend before the
Departmertal Committee on Justice and Legal Affairs during the présentation of the Petitions on
Thursday, 24™ Novembert, 2022 and Friday, 25% November, 2022 whese you shall be at liberty
to cross-examine the Petitioners.



s

«7H

-t:.

SrEs




Additionally, you ate invited to attend before the Committee on Monday, 28 Novembet, 2022
and Tuesday, 29% November, 2022 to present your response. You may attend the heatings in
person ot by legal representative, or both, and may be cross-examined on any response provided.
In the event you intend to submit a written response to the Cominittee on any mattet, kindly do
provide fifteen (15) copies of the response at least oné (1) day in advance to the Office of the
Cletk of the National Assembly. A soft copy of any tesponse should also be sent to

clerle.nationalassembly(@parliament.go.ke.

TAKE NOTE that should you choose not to attend before the Committee on the dates and time
specified in this invitation, the Committee, and thereafter Parliament, shall proceed with this
matter in accordance with the Constitution and the law, without further refetence to you.

Our Liaison Officer on this matter is Mr. Walala Ronald who may be contacted on Tel.

0721896580 ot email ronald walala@parliament.go.Jee and
clerk. nationalasemblv(@parliament.go.ke.

Yours e i -
B . o=
Ry {1 S T K0 e M
P e B
SAMUEL NJOROGE

CLERK OF THE NATIONAL ASSEMBLY

Encl.



£ Lot EEE i g - vt . A T

-~



REPUBLIC OF KENYA

Clerk’s Chambers
National Assembly
Parliament Buildings

P. O. Box 41842 00100
NAIROBI, Kenya

Telegraphic Address

‘Bunge’, Nairobi

Telephone 221291

Fax: 243694

E-mail: clerk@parliament.go.ke

When replying please quote

NA/CNA/CORR/2022(252) 16* November 2022

Ms. Juliana Cherera P ot
Vice-Chairperson PN e R
The Independent Flectoral and Boundaries Commission ;

Anniversary Towers, 6% Floot, e e
University Way, 2 L5 Py A
P.O Box 45371 - 00100
NATROBL

Deatr %@H&L i’ﬁ?‘%g

RE: NOTIFICATION OF PETTTIONS PRESENTED FOR YOUR REMDTTAL FROM
OFFICE AND INVITATION TO ATTEND BEFORE THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS IN ITS CONSIDERATION OF

THE PETITIONS

The above matter refers.

On 15 November, 2022, the Hon. Speaker of the National Assembly conveyed Petitions
presented by the Republican Liberty Party, Reverend Dennis Ndwiga Nthumbi, Mr. Geoffrey
Langat and Mr. Owour Steve Getry and referred them to the Departmental Committee on Justice

and Legal Affairs.

The four (4) Petitions (Copies enclosed) seek your removal from office on various grounds,
including serious violation of the Constitution and other laws, gross misconduct and
incompetence, particulars of which are contained in the Petitions.

Upon receipt of a Petition, Standing Order 230(4) of the National Assembly Standing Ordets
mandates the Committee, to investigate the matter and report to the House, within 14 days, on
whether the petition discloses 2 ground for removal under Article 251(1)(a) of the Constitution.
Once the Committee tables its Report, the House is requited to resolve whether the petition
discloses a ground for removal under Article 251(1)(a) of the Constitution within 10 days.

In its sitting of 16" November, 2022, the Committee resolved to commence hearings on the four
(4) Petitions as from Thursday, 24 November, 2022 at the Mini Chamber, 1= Floor, County

Hall, Parliament Buildings, Nairobi, in accordance with the Schedule herennder—
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10.002.m.—11.00a.m. Petition -by the Republican Liberty Pa
' Petitioner)

11'..3(}£1¢_rﬂ.—"—'12.3{ip,m. Cross-examination of the Républican Liba.rt}r Party

2.00p.m—3.00p.m. " Petition by the Rev. Dennis Ndu&ga Nthumbi (Hearing of the
Petitioner)

L3

3.30p.m.—4.30p.m. T Cross-examination of Rev. Dennis Ndwiga Nthumbi |

Petition by Geoffrey Langat (Hearing of the Petitioner) )

11.302.tn.—12.30p.m. Grﬁss‘—tzééﬁﬁnaﬁm_i of Geoffrey Langat |

Eﬁﬂﬂp,zﬁ.-—lﬂﬁpm. " | Petition by Owuor Steve Gesty (Heating of the Petitioner)

%.Bﬂp.mlﬂ,gﬂpm, ' I, Cross-examination of ch& Steve Gf:,lifj-"

i ; PT i o] L iy, — kSl S
Response by Ms. Juliana Cherera

11.302.m.—12.30p.m. Cross-examination of Ms. Juﬁana Cherera

Z.Hﬁp-m.—é,ﬂﬂ'p.m. Rﬁspﬁﬂs.ﬂ by Ms. Trene Masit

3'+.3G§.m.—4.3ﬂp.,m. [ Cross-examination of Ms. Irene Mésit

bR

10.00a.mn.—11.002.m. Response by M. Francis Wanderl

11.'3@:1,111.—.12,3{3[).&. Cross-examination of il'l‘}" Mt. Francis Wanderi

2:00pm—3.00p.m. Response by M. Justus N}rang’afa

B,E:Elpﬁlji—_.ﬂl,érﬂp.m, ' Cross-cxamination of Mr. Justus Nyang'aya

This is to notify you of the tefesral of the aforesaid Petitions and invite you to attend befote the
Departmental Committee on Justice and Legal Affairs during the presentation of the Petitions on
Thursday, 24® November, 2022 and Friday, 25t Novembet, 2022 where you shall be at liberty
1o cross-exammine the Petitioners.
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Additionally, you are invited to attend before the Committee on Monday, 28t November, 2022
and Tuesday, 29% November, 2022 to present your response. You may attend the hearings in
person or by legal representative, ot both, and may be cross-examined on any response provided.
In the event you intend to submit a written response to the Comimittee on any matter, kindly do
provide fifteen (15) copies of the response at least oné (1) day in advance to the Office of the
Cletk of the National Assembly. A soft copy of any response should also be sent to

letlk nationalassembly(@parliament.go.ke.

TAKE NOTE that should you choose not to atiend before the Committee on the dates and time
specified in this invitation, the Committee, and thereafter Parliament, shall proceed with this
matter in accordance with the Consttution and the law, without further teference to you.

Our Liaison Officer on this matter is Mr. Walala Ronald who may be contacted on Tel.

0721 89653{]‘ or email ;gmld walala@patliament.go ke and

cler nalaseranv 1 nt.gpo.le.
Yours gy T T =
"'"'*3:.% i
i ﬁéﬁéuﬁé&%‘“ﬁ‘“‘“‘” e
h:;_:w_ ,,,,,,
SAMUEL N}'DRD GE )
CLERK THE NATION EMBLY

Encl_.
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REPURBLIC OF KENYA

Telegraphic Address Cletl’s Chambers
‘Bunge’, Nairobi Mational Assembly
Telephone 221291 Parliament Buildings
Fax: 243694 P. O. Box 41842 00100

E-mail: clerk{@parliament.go. ke NAIROBI, Kenya

When replying please quote

NA/CNA/CORR/2022(254) 16" November 2022

Mz, Justus Nyang'aya o
Commissioner, e PRI
The Independent Electoral and Boundaries Commission =7 ¢
Anniversary Towers, 6% Floor, P A

Uﬂ.I-VEtSit}' Wa}r, 45 e i 309
P.O Box 45371 - 00100 | S
NAIROBI.

3 oy, S
Deatr t. 37 Rkl (50
RE: NOTIFICATION OF PETITIONS PRESENTED FOR YOUR REMOVAL FROM
OFFICE AND INVITATION TQO ATTEND BEFORE THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS IN ITS COMNSIDERATION OF

THE PETITIONS

The abowve matter refers.

On 15% November, 2022, the Hon. Speaker of the National Assembly conveyed Petitions
presented by the Republican Liberty Patty, Reverend Dennis Ndwiga Nthumbi, Mr. Geoffrey
Langat and Mr. Owour Steve Getry and referred them to the Departmental Committee on Justice

and Legal Affairs.

The four (4) Petitions (Copies enclosed) seek your removal from office on various grounds,
including serious violation of the Constitution and other laws, gross misconduct and
incompetence, particulars of which are contained in the Petitions.

Upon receipt of a Petition, Standing Order 230(4) of the National Assembly Standing Orders
mandates the Committee, to investigate the matter and report to the House, within 14 days, on
whether the petition discloses a ground for removal under Article 251(1)(a) of the Constitution.
Once the Committee tables its Report, the House is required to resolve whether the petition
discloses a ground for removal under Article 251(1)(a) of the Constitution within 10 days.

In its sitting of 16" November, 2022, the Committee resolved to commence heatings on the four
(4) Petitions as from Thursday, 24 November, 2022 at the Mini Chamber, 1= Floor, County
Hall, Patliament Buildings, Nairobi, in accordance with the Schedule hereunder—
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Noyember, 2022

10.00m—11.00am. | Petition by the Republican Liberty Party (Hearing of the
: Petitiones) '

'1'1.3{151',_1;(1.:—.1:'2,3!:!”1::.1'11, | Cross-examination of the Ré'puh]ican Liberty Party

2.00p.m—3.00p.m. : Petition by the Rev. Dennis N dwiga Nthumbi (Hearing of the |
Petitioner)

3.3Dp,m..;4.3l:3p.m. o Cross-examination of Rev. Dennis Ndwiga Nthumbi

%_L; T s
offrey Langat (Heating of the Petitioner)

" Petition by Ge

11.302.m.—12.30p.m. Cross-examination of Geoffrey Langat |

.I'ZLHGQ.m,——?:ﬂBP.rﬁ. Petition by Ownor Steve Gerry (Heating of the Petitioner)

3.30p.m.—4.30p.m. | Cross-examination of Owuor Steve Gerry

- ﬁ.eépcnse E}r iﬁig.:]uﬁﬁné-zfﬁmtera

- | 11.302.m~=12.30p.m. Cross-examination of Ms. Juliana Chereta

E.QGp.m.—;-?i.{]{}p.m- Response by Ms. Irene Masit

330p.m—4.30p.m. | Cross-examination of Ms. Irene Masit

. 1 D{jam—*i lﬂﬂam o Rcsponse E}r Mr. Francis Wanderi

11.302.m—12.30p.m. Cross-cxamination of by Mr. Francis Wanderi

200pm—3.00p.m. | Response by Mr. Justus Nyangaya

- 5,3ﬂp.m,-—_4.§iji;.m N Cross-examination of.'Mi-.Justus Nj’ﬂﬂé’a}’ﬂ

This is to notify you of the referral of the aforesaid Petitions alnd invite you to attend before the
Departmental Committeé on Justice and Legal Affairs duting the présentation of the Petitions on
Thursday, 24 November, 2022 and Friday, 25% November, 2022 where you shall be at liberty
to cross-examine the Petitioners.
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Additionally, you ate invited to attend before the Committee on Monday, 28 November, 2022
and Tuesday, 29% November, 2022 to present your response, You may attend the heatings in
person ot by legal representative, ot both, and may be cross-examined on any response provided.
In the event you intend to submit a written response to the Comimittee on any mattet, kindly do
provide fifteen (15) copies of the response at least oné (1) day in advance to the Office of the
Cletk of the National Assembly. A soft copy of any fesponse should alse be sent to

gl;;k,nggggna.lasscm{glg@pat]jg' ment.go.ke.

TAKE NOTE that should you choose not to attend before the Committee on the dates and time
specified in this invitation, the Committee, and theredfter Patrliament, shall proceed with this
_ matter in accordance with the Constitution and the law, without further refetence to you.

Our Liaison Officer on this matter is Mr. Walala Ronald who may be contacted on Tel.
0721896580 or email ronald.walala@parliament.go.ke and

cdlerk.nationalasemb 1?@3" grﬁamént.gg.ke,

Your ot e
e T S i R

- i
-'.'.'E,i-_.v- . by E b, e
1L ik W
:;"a'F'“" oG _a%
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g ...,..--u.—-'-“"'."; -
SAMUED NJOROGE |
CLERK OF THE NATIONAL ASSEMBLY
Encl.
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ANNEXURE 7:

CORRESPONDENCES
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REPUBLIC OF KENYA

Speaker’s Chambers

Telegram “Bunge” Mational Assembly

Telephone: +254 20 2221 291 Parliament Buildings
+254 20 2848 000 : : P. ©. Box 41842-00100
E-mail: speaker.natimmlassembly@pn:]iam-tnt.gﬂ.kc PARLIAMENT Nairobi, Kenya
OFFICE OF THE SPEAKER NATIONAL ASSEMBLY
KINA-MW /2022-13/022 24" November, 2022

The Hon. Junet Mohamed, CBS, MP.
Minority Party Whip, National Assembly

Parliament Buildings,

P. O. Box 41842 — 00100
NAIROBL

Dear Sp /

RE: REQUEST FOR THE SPEAKER’S RULING IN THE MATTER OF THE
CONSIDERATION BY THE NATIONAL ASSEMBLY ON THE THREE
PETITIONS FOR THE REMOVAL FROM OFFICE OF THE
COMMISSIONERS ON THE INDEPENDENT ELECTORAL AND
BOUNDARIES COMMISSION

The above matter and your letter dated 23" November, 2022 refer.

I have noted your request for a ruling over matters relating to the consideration of the four
(4) Petitions that I conveyed to the Departmental Committee on Justice and Legal Affairs on
15% November, 2022

Standing Ordet 196 of the National Assembly Standing Ordets Procedure provides that the
procedure in select committees should be, as neatly as possible, the same as that in the
Committee of the whole House except as and 0 the exctent to which the chairperson may otherwise direct
for the purpose of facilitating full consideration and discussion of a matter referred ¥o a Comomittee.

In accordance with settled parliamentary practice, a Committee Chairperson is mandated to
guide the Committec on any procedural question that arises within a Committee.

Further, as you are aware, it is considered imprudent for the Speaker or a Member presiding
in the House to rule on a matter under active consideration by a Committee at the plenary
of the House. Given your position as patt of the Leadership of the House, 1 have taken the
liberty to offer guidance to you on the concerns raised by way of this letter. Indeed,
Parliamentary practice requires the Speaker to refrain from making rulings on matters active
in 2 Committee of the House, unless in exceptional instances such as questions of privilege
or grave disorder as may be reported in the House.

1



[ have had sight of the document titled “RULES OF PROCEDURE ON MATTERS
RELATING TO THE PETITIONS FOR THE REMOVAL OF COMMISSIONERS
OF THE INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION”

containing twelve (12) rules under the following headings—

a) Citation

b) Interpretation

c) Speaker’s guidelines

d) Conduct of Members

e) Duties of Chairperson

f) Schedule of hearings

g) Attendance by non-members of the Committee
h) Public access to the meetings of the Committee
1) Allocation of time to Parties

1) Decisions of the Committee

k) Amendment of Rules of Procedure

[)  Application of the Constitution, Statute and precedents

You will recall that, in conveying the four (4) Petitions to the Committee, I did outline several
guidelines to be observed by the Committee to ensure that the quasi-judicial proceedings
adhete to the requirements of Article 47 of the Constitution and Section 4 of the Fair
Administrative Action Act, 2015. 1 also did urge the Committee to borrow a leaf from the
conduct of quasi-judicial proceedings from comparative parliamentary jurisdictions,
including the Senate in guiding further or other details not expressly covered under the
Standing Orders. In addition, I reminded the Committee of the timelines prescribed under
Standing Order 230 and highlighted the need for the Committee to adopt a imetable for its
consideration of the Petitions.

The Rules severally cite existing provisions of the Standing Orders and require the
Chairperson to be guided by the Constitution, the Fair Administrative Action Act, 2015 and
parliamentary usages, forms, precedents, customs, procedures and traditions in resolving
procedural matters not covered by the Standing Orders. I thetefore do not find the content
of the Rules unusual or objectionable in any way. Indeed, they are in keeping with my
guidance and established parliamentary practice and merely augment the Standing Orders in
the conduct of proceedings in which the House has encountered challenges in navigating,

I note that if adopted by the Committee, the Rules shall be limited in their application only
to the proceedings of the Committee in the instant hearings and they are not to be treared as
an amendment of the Standing Orders.



Please accept, dear Leader, the assurances of my highest consideration.

THE RT. HON. (SEN.) MOSES F.M. WETANGULA, EGH, M.P.
SPEAKER OF THE NATIONAL ASSEMBLY

Cc: The Hon. James Opiyo Wandayi, MP
Ieader of the Minotity Party
National Assembly, Parliament Buildings

Nairobi

e Hon. George Murugara, MP
Chairperson
J Departmental Committee on Justice and Legal Affairs
% National Assembly, Parliament Buildings
S‘J Nairobi
The Clerk of The National Assembly,
Parliament Buildings
airobi
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IL[.E’IIL.IC QF ‘r‘.J'L ??%?
PARLIAMENT :
Hon. Junet Mohamed, CBS, MP.

Suna East Constituency

Minority Whip - National Assembly
Pacliament Buildings Tel: +254 20 2221291~
_ E-mail: Junct mohamed(@gmail.com

. O. Box 41842 - 00100 Nairobi, Kenya

23¢ November, 2022

RINA-MW /2022-13 /(022

The Rt. Hon. Moses M. Wetangula, EGH, MP M pﬁiﬂ&fa =
Speaker of the Natonal Assembly X

Parliament Buildings : . ; 3 ’1. .
NAIROBI pd!_f? h‘ ‘V\i '

ear Sit ' 5 : : \?
Dear Sir, ?%}”

REQUEST FOR THE SPEAKER’S RULING IN THE MATTER
OF THE CONSIDERATION BY THE NATIONAL ASSEMBLY
ON THE THREE PETITIONS FOR THE REMOVAL FROM
OFFICE OF THE COMMISSIONERS OF THE INDEPENDENT
ELECTORAL AND BOUNDARIES COMMISSION.

Hon. Speaker, I write in my capacity as the Minority Whip and member
of the Departmental Committee on Justice and Legal Affairs concerning
the manner in which the Committee has proceeded to deliberate on
preliminary issues regarding Rules and Procedure to be adopted in the
hearing of the three Petitions for the removal of Commissioners of the

Independent Electoral and Boundaries Commission (IEBC) committed

to the committee vide the Communication from the Chair dated Tuesday

15th November 2022.

The Committee has aclopted what it terms as Rules and Procedure for
tmental Committee on Justice and Legal Affairs of the National

Depar
Assembly relating to the hearing of the three petitions.
[ ATIONAL ASSEMBLY |
RECEIVED
2 3 NOV 2022

SPEAKERS OFFICE
{ p. 0. Box arfigr, NAIROBL

i) e i




Mr. Speaker, the tollowing issues are of grave concer

1 to me for which

I seek your determination and direction:

L.

Whether a departmental committee functioning under Standing
Order 216 (1), (3), as read with Standing Order 250 has the legal
authority or mandate to make Rules and Procedure on a matter
before it without reference to the House Rules and Procedure
Committee. :

Whether the same Rules and Procedure made by the departmental
committee are inconsistent with Article 117 (1) of the Constitution
of Kenya and Standing Orders governing rules of debate to the
extent that the rules purport to limit or feter Freedom of Speech of
Member of Parliament in Committee guaranteed by the
Constitution of Kenya and Standing Orders.

Whether, in the absence of a specific legislation, a departmental
committee has legal authority to make rules suo moto. o
Whether the Rules are in excess of jurisdiction of the Committee
and therefore invalid to the extent that they are inconsistent with
Fair Administrative Action Act (No.4 of 2013),

Whether the Rules purportedly drawn by the Departmental
Committee on Justice and Legal Affairs makes the Chair of the
Committee on Justice and Legal Affairs an imperial or executive
chairman to the detriment of other members all of whom are his
peers.

Whether the purported Rules and Procedure as drafted by the
Departmental Committee on Justice and Legal Affairs amounts to
an unlawful amendment of the Standing Orders without the input
of the House Rules and Procedure Committee. :
Whether the rules purported to be drawn by the Departmental
Comumittee meets the standard of parliamentary legislative practice
either by custom, tradition, usage in Kenya or any lknown
comparative jurisdiction,

Whether in the Communication from the Chair dated Tuesday
November 15, 2022; the Speaker ever instructed the Committee to

ey

malte Rules and Procedure for the conduct of the petition.

TR



9 Whether the Rules made by the Departmental Committee meets
the legislative policy threshold of standardization and uniformity
in the general legislative formulation in parliamentary practice in
Kenya.

10. Whether the Rules and Procedure drawn by the Departmental
Committee on Justice and Legal Affairs shall be limited to the
hearing of the current Petitions only or shall set a precedent for
universal application to all Parliamentary Committees in similar
matters concerning general petitions or removal of

Constitutional Office Hoii:le_rs,
11. Whether Rules and Procedure whose foundation is not gl"crunded

on any statute law will adversely prejudice the hearing of the

Petitions.
19, Whether the Standing Orders are complete in themselves and

self-executing as comprehensive Rules and Procedure In.
Departmental Committees.

Mr. Speaker, this matter is urgent as the Committee has prepared a
Schedule for the hearing of the Petitions begin ning tomorrow
(Thursday November 24t 2022) and, if not disposed of instantly, the
rights of the Petitioners and Respondents will be jeopardized,
parliamentary practice will suffer irreparable damage and an unusual
precedent will be set that may lead to confusion in committee worlk in

the National Assembly.
Hon. Junet Mohamed, CBS, MP

Suna-East Constituency
Minority Whip-National Assembly

Cc: Hon. James Opiyo Wandayi, MP
Minority Leader, NA
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REPUBLIC OF KENYA

Clerks Chambers
National Assembly
Parliament Buildings
P. 0. Box 4184200100
NAIROBI, KENYA

Telegraphic Address

Bunge, Mairobi

Telephone 2221231

Fax: 2243691

Email: L_:_Lﬁ{ﬁé.'.un|'15:+.:'11{?11L.p'|.:.!w
Wohsite www parliamen t.rolie

OFFICE OF THE CL TRK — NATIONAL ASSEMBLY

R e S

When replying please quote
Ref: NA/CNA/CORR/202Z (296)
Your Ref C/5957/22

o5t November, 2022

Rachier & Amollo j 3 s

Mavytair Cenire, 5" Floor “ A DVANCE COPY by erail”
Ralph Bunche Road

P. O. Box 55645 - 00200

NAIROBL

l_s_a_v.ffecl*m@z‘achiexadvs.c::r.kg

Attn: Dr. 1. O, Arwa

Dear Sir,

G IMPEACHMENT PROCEEDINGS AGAINST OUR CLIENT-JUSTUS
NYANG'AYA ol

The above matter refers.

We advise that we have conveyed your letter to the Departmental Committee ol
Justice and Legal Affairs for urgent consideration of the request for the Ruling and the

Hansard of its proceedings.

Yours faithfully,

SAMUEL NJOROGE
CLERK OF THE NATIONAL ASSEMBLY
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REPUBLIC OF KENYA

Clerks Chambers
National Assembly
Parliament Buildings
P. O, Box 4134200100
NAIROBI, KENYA

Telegraphic Address
Bunge, Nairobi
Telephone 2221231
Fax: 2243694

Email: mm@parliamem.gg.kg
Website: www.parliament.go.ke

OFFICE OF THE CLERK — NATIONAL ASSEMBLY

—

When replying please quote
REF: Ref: Nﬁ.{CNMCDRRfZDEE (310) 29th November, 2022

Your Ref: ACA/NA/1/2022

Apollo & Company Advocates,

B2 Kindaruma Court,
Kindaruma Road, Kilimani, “ADVANCE COPY by email”

P. O. Box 2073 - 00100,
NAIROBL

agollﬂ@aca.ml{e
Attn: Mr. Apollo Mboya, HSC

Dear Sir,

RE: CONSIDERATION OF PETITIONS FOR THE REMOVAL FROM OFFICE OF
COMMISSIONERS OF THE INDEPENDENT ELECTORAL AND BOUNDARIES
COMMISSION BY THE DEPARTMENTAL COMMITTEE ON JUSTICE AND

LEGAL AFFAIRS

The above matter refers.

[ acknowledge receipt of your jetter dated 29t November, 2022 copied to the Chairperson of
the Departmental Committee on Justice and Legal Affairs and received via email, today at

7.28 am.

[ regret that my delay in endorsement of the copies of the Hansard and the minutes of the
Committee resulted in you receiving them at 5.32pm yesterday, leading to your loss of at
least five (5) hours to prepare for your client’s response.

I am directed to inform you that the Committee has considered the matter and taken the view
that the Respondent, Commissioner Juliana Cherera, be compensated with a similar or
slightly larger allocation of time to respond. The Committee has therefore adjourned its
hearing scheduled for today morning at 8 O0am for the response of Commissioner Juliana
Cherera to today, Tuesday 29th November at 4.00pm.

This letter acts as Notice of the hearing.

Kindly advise your client accordingly.

Yours faithfully, ., .85 T
Y bl =
"\. ......... e ) _""'"TQJ,
& -.L,:n.-_.(‘;w mryen

SAMUEL NJOROGE
CLERK OF THE NATIONAL ASSEMBLY
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Our Ref

Your Ref:

s TR P T BReNEEs B Flabs

LECALHIL

M/oz253/001 Date: 18" November, 2022

NA/CNAJ/CORR/2022(251)

Samuel Njoroge,

Clerk,

National Assembly,
Parliament Buildings,

NAIROBL.

Dear Sir,

RE:

IMPEACHMENT PROCEEDINGS
REV. DENNIS N, NTHUMBI
GEQFFREY LANGAT
OWUOR STEVE GERRY
~AND~
COMMISSIONER IRENE MASIT

We refer to the above and ours dated 17.11.22.

Our Client has given us a bundle of documents which she was served on

17.11.22.

The bundle had the following:-

il.

iii.

iv.

Communication of the Speaker to the House titled
“Conveyance of Petitions”.

Petition by Republican Liberty Party signed by Zachariah
M. Matayo as Chairman of the Party. The Petition doesn’t
have any Affidavit or annexures.

Perition by Rev. Dennis Nthumbi with a Six Paragraph
Affidavic. There are ne anNeXUres.

Petition by Geoffrey Langat. There is no Affidavit or
ANNeXUres.

LR IFLI o=
'|__ '|.-'-.



ADVOCATES, COMMISSION BIRK FOR OATELS, p TEARIES PRI

v.  Petition by Qwuor Steve Gerry. There is no Affidavit or
annexures.

Pursuant the applicable provisions of The Constitution, Fair Administrarive
Action Act and established Case Law confirm that the above documents as
we have described are the complete set filed by the Four Petitioners.
Further, pursuant to rhe said laws, let us have copies of:-

. Your current Standing Orders Booklet.

ii.  All decisions made by the House Committees and full House

in respect of Petitions to remaove Constitutional Office Holders
since 2013 to-date.

We need the above information to enable us prepare for the proceedings of
28.11.22.

Yours Sincerely,

DONALD B. KIPKORIR
KTK ADVOCATES

Ce: lIrene Masit,
Comimissioner,
Independent Electoral &
Boundaries Commission (IEBQC),
Anniversary Towers, 6 Floor,
University Way,
NAIROBI.

DBK/en
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KTK ADVOCATES
CmamEscTal - CORTUMALE | aa Py tice
M EMBER OF A IHTERMATIORNAL LECAL METWORE OF L EACHNG | NDEPEMDENT BLsENESS Lavw Fimas

LEGALIT

Our Ref M/oz253/001 Date: 30 November, 2022
Your Refr  NAJ/CNA/ CORR/2022(275)

Hon. Gitonga Murugara,

Chairman,

Departmental Committee on Justice
& Legal Affairs,

National Assembly,

Parliament Buildings,

NAIROBI.

Samuel Njoroge,
Clerk,

National Assembly,
Parliament Buildings,

NAIROBIL.

Dear Sirs,

RE: DEPARTMENTAL COMMITTEE ON JUSTICE & LEGAL AFFAIRS
REPUBLICAN LIBERTY PARTY
REV. DENNIS N. NTHUMBI
GEOFFREY LANGAT
OWUOR STEVE GERRY
~VERSUS-~
COMMISSIONER IRENE MASIT

We refer to the above matter and our previous correspondence.

Kindly and urgently, let us have the following information:-

Extract of the Recording Book that received the Four
Petitions. We want copies of each page that has the receipt
entry records of each Petition which must indicate name of
person or courier who delivered the Petition and the person

who received.

i

El_*'L,R AECOGHISED. [F_[_.R ECTENIED

1o I



)
ATFVOICATES, CUMMIFSIONERS FOHY DATHS, MOTAILES FURLIC

li. Postal address plus postal code, telephone number and e-majl
address of each of the Four Petitioners, which must he

registered in their names,

iil.  Hansard Report of the Committees proceedings from the time
it was seised of the Four Petitions until
recommendations/Report and the annexures to the Report to

the whole House.

We await the above information and copies on completion of your
proceedings but before you deliver to the whole House and/or concurrently.

We await the above response before the whole House considers the Report.

Yours Sincergly,

DONALD B. KIPKORIR
KTK ADVOCATES

Ce: Hon. Irene Masit,
Commissioner,
Independent Electoral &
Boundaries Commission (IEBC),
Anniversary Towers, 6t Floor,
University Way,

DBK/sn
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PARTHERS ASSOCIATES

A.D.0 Rachier LLB (D ar) LM (pitai} Jean Dﬂﬂllﬂ LLE EMQ‘]] MAICM thﬂ
i Hevin Wakwaya LLE (Moi) CPM
= Otiende Amelio LLE {Nbi) LLM (Hbi) Litt.D,CPM B i LLB {Hak}
J. Okome Anva LLE [Mbi) LLK {Whi) William Ongero LLB (KU}
Francis Olalo LLE {Goa] CPS (K] Marren Adunga LLE (KU}
Stephen Ligunya LLE [Hii] LLE (Wb} Rodney Amalio LLE [NEbi}
Alvin Rachier . LUB(Wrk]LLM{Uc]) Samantha Mangla LB (CUEA)
Grace Maina LLE (JKUAT} ACIAE
Bryson Omete LLE {Mai}
Your Ref: Our Ref: Date:
TBA C/5957/22 29th November 2022
The Clerk oo ke ) s
. Bl i
National Assembly D4 A\SPS o7 | e 6
Parliament Buildings f &Eﬁi’ (S:} (@m@@“ . @E»f-'-‘ L 4
Nairobi. ¢ % - NP e
V"Q\ - - "E\r‘b
U= e @
Wi 2

Dear SIr, 20l [f;ﬁf /Q?;ﬁ AN

- e

RE: PETITIONS FILED BY REPUBLICAN LIBERAL PARTY, DENNIS N. NTHUMBI, GEOFFREY =7
 ANGAT AND OWUOR STEVE GERRY AGAINST OUR CLIENT - JUSTUS NYANG'AYA "Qﬁﬂﬂ

We refer to the above matter and to the ruling given by the Chairman, Departmental Committee of Justice
and Legal Affairs to the effect that our client can now call witnesses, and adduce evidence in his defence
and wish to advise that our clientinten ds to call & number of witnesses, Some ofwhom will require wilness
summons, which are yet to be applied for. Accordingly, we are requesting for a period of FOURTEEN
(14) DAYS which we believe will be sufficient.

We should therefore be grateful if you would kindly allow our client to present his defence to the four
petitions on 13% Dec ember 2022. We believe that it is possible for the Commiftee to seek additional time
as permitted by the provisions of Standing Orders No. 256A of the Parliamentary Standing Orders.

mnth

Yours faithfully,
RACHIER &AMOLLO LLP

NATIONAL ASSEMBL
DR. JOTHAM OKOME ARWA ONAL M

lawtechs@rachieradvs.co.ke

79 00V 10U

Ce:  The Speaker, Natio nal Assembly

Ce  The Majority Leader, National Assembly | CLERK'S GFFFFRDBI

Ce The Minority Leader, National Assembly p O Box 41842 T o it

Ce:  The Chairperson, Justice & Legal Affairs Committee

Ce.  Each Member of the Justice and Legal Affairs Commifiee.

rv,.a«";“‘wg';'”ﬁ'"”:‘rﬂ L i;
Mayfalr Centre, 50 Floor | At 25 4, O1BSOSST i | asarazanarie = bl
Ralph Bunche Read 1 solfo.  PUS12221968 ' l‘ 2b4}335166625 V11 | 7/ onleaje prbsence
P 0 Box 55645 - 00200 i 4 ZETZDE el ~ L )
Nairobl, Kenya . \WHEN REPLYING PLEASE i ; 2716012 T vwED
- lawdechs@rachiradvs.coe, | QUOTE OUR REFERENCE | \Q'* i‘ﬁaﬁ{ﬁuﬁrﬁ - b 1
P ! aal eat -__A.-I' o e TEARE
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Dare:29%* Novemaer 2020

Our Ref: ACA/NA/1/2022 ‘our Ref: NA/CNA/CORR/2022(310)

Hon. Murungara George (ditonga, MP
{Ohairperson |

Justice and Legal Affairs t Grmmities
National Assembly

Payiiament Buildings

P (). Box 45371-01000

NAIROB

Samuel Njoroge,

Cievk of the National Asse mbly
Clork’s Chambers

National Assembly

Dypliament Buildings

P O Ros 15371-01000
NAIRCBI Advance Lupl Vi

b

; .
Pledi ora.

RE:. CONSIDERATION OF PETITIONS FOR THE REMOVAL FROM

QFFICE OF COMMISSIONERS OF THE INDEPENDENT
RLECTORAL AND BOUMDARIES COMMISSION BY TEBR
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL
AFFAIRS

We acknowledge receipt of che letrer of today from the clerk admitang
delay in endorsement af the cupies of Hansavd and minutes. which
resulted. 1o the same bemg senl bo 0 via cmail ay 3.22 pm vesterday, We
onlv ncceased the ematl this morping al ~ (0 i upon reperting o o

and therefore we lost in excess of 20 hours from 1,00 am vesterday T0

7.00 am today.

We thank the Department al Commitiee mosi nrofusedy for u nderstanding
e cirrumstances and fov adjourning the morning session to 4.00 pm
roday. However. the adiournment of the com mittee only compensates
eight (8) hours of the constraining time that the Departmental Commitiee
had divected for four client Commissioner duliana Cherera to file he:

P LT S i Feam Paritians

T



Even with the further sgueezed (ime granted by the Deparimental
Cominiites, the undevsigned had o court mapiers it 10 ;
qad o attend o after the mirially schecuiod
the Deparimental Committee.

£ Bicre
S

epartmental Committee wo were heen unable o ke Instraiviions from
our chent vesterday during the day. Alter whiel we would have burnt rhe
midnight oil to work on a response for our scheduled appedivinee  Hefore

e to the delay to furnish us with GoCUuments as ordesed
)]
r

the Departmental Commitice on Justios 4 voad dTanrs Comami

.00 am today.

in view of the above and the dezive of our clieni i PAILICIPATE. wo sk fhe
Honcurable Commictes o orant us seven (7T} dave 1o emablo us wake
instructions from the client and Ale Jorupien: - i considerstion of oy

Elomemniltee,

We would appreciate that this ietter is pliced on cecord of the procesdings
£ i i
of the Departmental Committee and Aope Thst U feasonable ceauear Wil

be granted.

Yours faithfully.
Apollo & Company Advocates

£

4 4

=l e
e = 3.

£
B s
¥ 1

APOLLO MBOYA, HSC. ‘ndc(K)

T 5 £
v slient.
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Our Raf: ACA/NA/1/2022 Your Ref: Hﬂ,{DDC;’jLﬂ.CIZEEE,’DUﬁ Dater3oe November 2027

Yon, Murungara George (itongsa, MEP

("hairperson

Justice and Legal Affawrs Committes
National Assembly

Parliament Buildings

P (. Boux 455371-01000

Samuel Njoroge,

Clerk of the National Agsembly
Ceric w {hambers

Nutionai Asse llltill\{

Pariiament Buildings

PO, Box 43371-01000

NAIROB! Advance Copy via

AT R s SHE M E L

]
R L b R L | T " by
crpaphalt i el phet EA wemiloBebs

Dear Sivs.

RE: CONSIDERATION OF PETITIONS FOR THE REMCVAL FROM
OFFICE OF COMMISSIONERS OF THE INDEPENDENT
ELECTORAL AND BOUNDARIES OOMMISSICN  3Y TEHE
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL
AFFATRS

We refer to the directives of the Departmental Committee on Justice and
Logal Affmrs Committee rhat we he furmshed with the requested Ruling

v =
and Hansard Reports immediately after the mornng session of vesterday

98 Novembey 2022 for us fo appear before the ('ommittee today 294
November 2022 at 8.00 am.

The undersigned in compliance stood in wait for the documents within the
Vinl Chamber. County Hall for several hours until T was informed to
[eave hecnuse the Clerk of the National Aszembly must endorse and
fopward the documents officizily,
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iLiS now ma nifeath evident that, thew is AN libwrate meachina :
SRR :]‘;m we are aenied adeguate fime o Drcnare @ response of o

P " L]
itk

slent Lc}mmlssmner thana Lher‘dra W W couko Nt con=uir
r.llf.-i.; L[LLll}Hb O lhE‘ f:udlfl Elt!LLli‘l‘iE‘ﬂi’F.

in the circumstances and having heen denioc o Tedt « LER dan s i

o the proceedings to facilitare far hear 1t 10 S T TTEOR TR

faeilities to prepare a respons=e. we oo “tiaid 0 FRRIE T
Ther . e procesiings  belmiw  the  fiaa i TR

ik

We would appreciate thar thas EEter Amd s ardaciment
record of the proceedings of the Departmenis! [y aciiee

Yours raithfully.
Apoilo & Company Advocates

]
1.

APOLLO MBOYA, HSC. ‘ndc'(K)

cer Olient.
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Bunge . MNarwo Chgth =

Tal +254-020-2848000 Tlgus :

Eax: «254-020-2243584 . et =ERE

E.pnpil; craadigariamant g0 s2 REPUBLIC OF KENYA B e e 3
faA ity e

THE NATIONAL ASSEMBLY

s parliament Go. e

Ref: NA/DDC/JLAC/2022/004 28" November 2022

Apolio & Co. Advocates

Commissianer for Gaths. Notanes & Company Secratanes
Email Avcito@aca.co.ke Websie VWA, aca.co ke

B2 Kindaruma Court Kindaruma Boaad-Kilimary

o0 Box 2073-00100 Nawobd

NAIROEL

Dear Peeoie ¥-Lo

RE: CONSIDERATION OF PETITIONS FOR THE REMOVAL FROM OFFICE OF
COMMISSIONERS OF THE INDEPENDENT ELECTORAL AND BOUNDARIES
COMMISSION BY THE DEPARTMENTAL COMMITTEE ON JUSTICE AND

LEGAL AFFAIRS

The above matier refers

During ine Departmental Commitiee on Justice anc Legai Affairs Suung on 28" Hlovembar
2022 in s consideration of the Betitions for the ramoval from office of Commissionars o7
the Independent Electoral and Boundaries Commussion ne Commites accese 10 your

requests vide your letier Ref. No. ACAINA/1/2022 dated 25 Movembsr 2022

The Commiltee wishes 1 responad as foilows-

Petitons 1o the Jusice and Lspai Alids
£ T

+ The Speaker conveyed only four (&
Committee. Those are the oniy Penticns relevan: ic the culfent procaes.inds g
Patitions were forwarded (o 1he Commissionars on the 187 hovember 202

5 The Minutes and Hansaro of the procsedings of me Z4° Novemoer 2322 3%
enciosad.

3. The Hansard of the enure LESsinns
Novamper, 2022 and a&em Nogyember, 20

7 ars nerewsh ergisen

4 rere i5 A0 addilional evigenie thai has oecn subnimed war zoarg to dali InE 10 i
Detyions, the Commissioner 18 tharefore only reguied I rEs0end € 0= SRUBE
raised i the pethons If the Petitionar & unable to respont 0 £rsgn she remans &
iiberty to file a wniten response on of befors ag Ngwember 2022 At & pw
preferably under oath

Ay Liaison Officers on this subject are Mr. Dougias Karmo whe niy o8 contacisd oN G E
arne Rl Zhee Onyand’a Ta

a722333145 or email dougias watho@gpariameni go =
o Tt o S e

=
17259935040 o emanl ciive onyenchadparismam go.




PETITiON FOR REMIVAL FROW OFCICE OF CORMIESIONER OF iz =

PETITION FOR HREMOVAL FROM GFFICE OF COMMISSIONER OF THE IEBC

8O douglaskatho@gmaii.com
Man, 3B Neov 2022 5:32:01 PM o+ 050y

To "apolle” < apollo@aca.co. ke

The above matter refers,
Aftached for
Ragards

JLAC Sacratariat

YO aCion.

JLAG 8th Sistine peit
JLAC St Sitiing pe

SLAC 10 S

Lng. par

LJLALC Ha IS Far mariloanod



PETER K. CHEMWENO
FOR: CLERK OF THE NATIOMAL ASSEMBLY

Ms. Juliana Cherera

ica-Chalrperson

rne indeoendent Electoral and Boundares Commission
anniversary Towers 8th Floor

Linpeersay YWay "

—————

B
NAIROBI.
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PETITION FOR REMOVAL + ROM OFFICE OF COMMISSIONE=R OF THE IEBC

Douglas Katho “douglaskathu@grmsl rom=
to gichamos el

The above refers.
Attached for your aclion.
Regards

JLAG Secretarial

JLAC Bth Sitting.pdf

JLAC 9th Sitling.pdf

JLAC 160 Siting. pdf

JLAC Hansard 24th Afternoon.pdi
JLAC HANSARD 24th Morning.pdf

JLAT HAMSARD 25th Afternoon.pdf

JLaf HANSARD 25th Morning Sitting. pdf

B Attachments ¢+ Scanned by Gmail

{.4| Letter to Wanderi.... Co B JLA
i A R i e
L0l JLACHANSARD ... = °© i JLA

Healy L Reply all

C 8th Sltting.... - [! JLAC Bth Sitting...

e LT BT E

C HANSARD ... | i JLAC HANSARD ..

Fovwar

tlon, Mev 28, 8:13 PM (15 hours ago)

{4l JLAC 10th Sitting...

f.al JLAC Hansard 24. .
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Our Ref: ACA/NA/1/2022 Your Ref: NA/CNA/CORR/2022(252) Daze:237 November 2022

Samuel Njoroge,

Clerk of the National Assembly
Clerk’s Chambers

National Assembly

Parliament Buildings

P.0.Box 45371-01000
NAIROBI

Dear Sir.

RE: PETITION FOR REMOVAL FROM OFFICE AND INVITATION TG
ATTEND BEFORE THE DEPARTMENTAL, COMMITTEE ON

We refer to vour letter dated 16th November 2022 and to our carlier letter
dated 180 November 2022 which elicited no response despite that we
sought to be furnished with information pursuant to Access to information
Act No. 31 of 2016..

Forwarded herewith are preliminary objections by our client Juliana Cherera 10 the
four petitions.

Yours faithfully.
Apollo & Company Advocates
§

i
e, g

S it i

APOLLO MBOYaA, HSC, ‘nde’(K)

¢e: Client

ce: Dr Jotham Arwa, Advocate
Rachier & Amollo LLP
Mayfair Centre, 3" Hoor
Ralph Bunche Road,
P.O Box 55645-00200
NAIROBE
Tel.0722204778



2 Donald B, Kipkorir. Advoeste

KTK Advocates

KeMU Towers, 4th Floor.,

Uhuru Highway/University Wa ¥
P.O.BOX 10176 - 00100
NAIROBI

Tel.0788646283, 0712 113888
Email: mailidokiic coke

: Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites. 3" Fioor
P.O.Box 74871-00200

MAIROBI

Tel. 0722643813

- . Th e i o) SN R
Email: mntoireichambaadvs oo ke
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CICHAMBA AND COMPANY

ADVOCATES - COMMISIONERS FOR OATH * NOTARIES PUBLIC » PATENT AGENTS

Your Ref: TBA OurRef: CO/13/18/NG  Date: 22 November 2022 A
] . .if'q ¥
The Honourable Clerk ; &‘;cyq' Lﬁxﬁiﬂ
National Assembly X o R
Parliament Building i T P e
ildings ) \‘ﬁﬂ%}pﬁﬁf R

NAIROBI 2 o
L '{-:_ ] -FF‘_’,_,.,-"" 'F i?r:!'" _ ¥,
~ N j - e ‘@E g

Kind Attention: Honourable S 1 Njorog
mn ention gniourable Samue JEII'GGE - _ﬁﬁ_; rr. &ﬁj”ﬂ
Dear Sir NG PN 1 L
\ < {: L
RE: PETITIONS AS FILED BY : Vi }r}Uf ?I}%@- M &
a) REPUBLICAN LIBERAL PARTY -- AD
b) DENNIS N. NTHUMBI A7 2 #
¢) GEOFFREY LANGAT AND wET % jii

d) OWUOR STEVE GERRY

"OUR CLIENT: COMMISSIONER FRANCIS WANDERI -

We refer to the above matter and to our instructions by Commissioner Francis
Wanderi to address you hereinunder.

We confirm receipt of the 4 separate Petitions as filed against our client by the
Petitioners and equally note the time frame as set out for the Hearings of the
Petitions therein. We further note that from a reading of the stated Petitions
our client has been adversely mentioned therein allegations of which are far
reaching on our clients professional and social standing, yet no
documentation has been annexed and provided in the Petitions as would be
expected in allegations of these nature. We further do note that the stated
hearings have been scheduled for the 24th November 2022 through to the 29%
November 2022 a time frame that is not only suspicious but equally one that
fails to take into consideration the fact that our client would be entitled to
adequately prepare his defence under Article 50 of the Constitution that

entitles him to fair hearing.

Accordingly, and in light of the stated allegations. there is indeed an urgent
need for our client to be furnished with additional information and material

substantiating and in support of the ill timed petition.
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NDURU GICHAMBA, LLB
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ADVOCATES « COMMISIONERS FOR OATH * NOTARIES PUBLIC « PATENT AGENTS

The main accusations against our client, as captured in all the four petitions,
may be summarized as follows:

(2) That our client in his capacity as a Commissioner allegedly filed an
—Affidavit_in _support of the petition filed before the Supreme Court
challenging the presidential electioris results.

(b) That our client allegedly acquiesced to the alleged recommendations
by Officials of National Security Advisory Committee (NSAC) that the
results of the presidential election were to be altered to avert alleged
chaos that would erupt if a certain presidential candidate was declared
the winner.

(c) That since our client was seen on television announcing results,
alongside other commissioners, statements that were read by four
conumissioners to the effect that the presidential election was opagque
did not reflect what they truly and sincerely believed in. On the
contrary, they comprised of false, but incendiary, statements that were
targeted at subverting the will of the electorate.

(d) That our client agreed participated, contributed and gave
recommendations at a meeting held between his fellow IEBC
Commissioners and members of the Opposition as it were.

In line with Article 50 (1) of the Constitution of Kenya, the same provides that
every person has a right to a fair trial before any body constitute, including a
Committee of the Parliament as the case is herein,

Further to the above provision of the constitution we opine and rightfully so,
that in line with the allegations as set out by the Petitioners our clients do

have:
a) The right to be granted adequate time and facilities to prepare and

execute their defence.

b) The right to be availed with all the material and evidence that has and
shall be used against them the very obvious right to confront and
challenge the evidence as presented against them.

NDURU GICHAMEA, LLB
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GICHAMBA AND COMBANY

ADVOCATES - COMMISIONERS FOR OATH * NOTARIES PUBLIC - PATENT AGENTS

In light of the context of the various Constitutional and Statutory provisions
cited, our client requires the petitioners to furnish him with the information
and materials outlined hereunder with respect to each of the above

accusations.

(a) ALLEGATION THAT OLUR CLIENT FILED AN AFFIDAVIT
SIIPPORTING THE PETITIONERS BEFORE THE SUPREME COURT

From a reading of the Petitions it is indeed the Petitioners contention that our
client SUPPORTED the Petitions, as filed before the Supreme Court. Our
client indeed vehemently denies the position as alluded to by the Petiticners
and seeks to be furnished with a copy of the impugned Affidavit to enable
him to adequately respond to the stated allegations therein.

() ALLEGATION THAT OUR CLIENT WAS IN SUPPORT OF THE
ALLEGED RECOMMENDATIONS OF THE NATIONAL SECURITY

ADVISORY COMMITTEE

It is alleged by all the Petitioners that our client supported the alleged
proposals that were allegedly made by one Kennedy Kihara on behalf of
NSAC to the effect that a. particular presidential candidate should not be
declared as a winner. Noting the far reaching effect of such an allegation and
the consequences thereof our client seeks to be furnished with the following;

i) CCTV footage of the events leading upto the Officials of the
National Security Advisory Committee visit to Bomas of Kenya
and the meeting held between themselves and the IEBC

Commissioners at the stated venue.

Minutes of the meeting between IEBC Commissioners and the
NSAC members.

i)

ii)  The form in which the alleged #agreement” was conveyed,
whether orally, by conduct or in writing,

iv) If in writing, a copy of the written document,

NDURU GICHAMBA, LLE

Ceil +254 T22ELE8T3 H Tel: +25% 720 465500 i gichamba@gichambaadys.oke I info@gichembaadyso ks
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GICHAMEBA AND COMPANY

ADVOCATES » COMMISIONERS FOR OATH + NOTARIES PUBLIC - PATENT AGENTS

v) If orally, then the specific words uttered by our client which
were interpreted by each of the petitioners to consttute
“agreement” with NSAC proposal.

(c) _ALLEGATIONS THAT OUR CLIENT AGREED WITH A REQUEST TO

MODERATE RESULTS

In line with the aforementioned accusations our client wishes to be
immediately furnished by the respective Petitioners, with the following;

a. The specific words that were allegedly uttered by our client
which, according to the petitioners, could be interpreted to
mean that he agreed with the alleged proposal to moderate
results.

b. CCTV footage indicating the persons who attended that meeting.

c. The specific mode of communication that was used by our client
to remotely convey such agreement.

(d)  ALLEGATIONS THAT OUR CLIENTS ALLEGED STATEMENT WAS
TO THE EFFECT THAT THE RESULTS WERE OPAQUE WERE
INTENDED TO SUBVERT THE WILL OF THE ELECTORATE

In line of the specific allegations made against our client by the petitioners,
our client needs the following information and materials to be able to defend
himself:
()  CCTV footage which would show if any meeting was held at
Bomas during which our client could have been given details of
all the County Results that had been verified and tallied.

(i) CCTV footage showing our client announcing constituency
results which would reveal the ACTUAL RESULTS that were
read by them in the full glare of the cameras.

(iii) A copy of Form 34C which was shown to our client by IEBC
Chairman Wafula Chebukati, and which triggered the protest
from our client, which alone would confirm whether any of the
results read by our client was indicated on the face of the Form
34C, that contained the final presidential results.

NDURU GICHAMEBA, LLE
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(iv) Details of the facts supporting the petitioners’ contention that
our client did not sincerely and honestly believe that the results

were opaque.

(v) Details of any provision of the constitution, or any statute which
makes it illegal for a Commissioner of IEBC to state his opinion
with respect to the opacity or any other characteristic of the
results of any election.

(vi) Details of any provision of the constitution, or any statute which
makes it mandatory for IEBC Commissioners to be present
when election results are being declared by the Chairman of

IEBC.

Consequently, our instructions are to request as we hereby do, that our client
be allowed a minimum of FOURTEEN (14) DAYS to prepare and deliver his
response, excluding the period taken by the petitioners to present their case.
This will be in line with the Provisions of Article 50 (1) of the Constitution on
the right to a fair trial, and Article 35 therein on the right to access to
information, a Constitution which this Honourable House has vowed to abide
to and protect above all else. The stated hearing programme as shared with
our client is unfortunately not adequate to enable our clients to properly

prepare for their defenses.

Noting that the Petitioners have extensively quoted the Honourable
Chairman Mr, Wafula Chebukati as the main source and backbone of their
Petition, our client shall call upon this House Committee to summon Mr.
Wafula Chebukati to enable and allow our client the opportunity to cross

examine him .

We shall further seek either through this House Committee and or through
availed mechanisms at the disposal of our clients to seek that the alleged
individuals adversely mentioned in the Petitions including officials of the
National Security Advisory Council be summoned herein to testify as to our
clients involvement and/or alleged acquiescence fto their alleged
recornmendations and or directives. Our clients legacy being on the line we
confirm that indeed the summonses as sought shall be an irreduciable
minimum as our client prepares his defence.

NDURU GICHAMEA, LLE
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Your kind but very urgent response will be highly appreciated.

Yours faithfully,
GICHAMBA & COMPANY

NDURU GICHAMBA

Ce:  The Speaker, National Assembly

Ce: The Majority Leader, National Assembly

Ce: The Minority Leader, National Assembly

Ce: The Chairperson, Justice & Legal Affairs Committee

Ce: Each Member of the Justice and Legal Affairs Committee.
Ce.  Dr. Jotham Arwa Esq ¢/ o Rachier & Amollo Advocates LLP
Ce.  Donald. B Kipkorir Esq ¢/o KTK Advocates

Ce.  Apollo Mboya Esq c¢/o0 Apollo & Company Advocates

NDURU GICHAMBA, LLE
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BARTNERS ASSOCIATES
A.D.O Rachler LLE (Dar) LLM [Nbi) Jean Ogolla LLB (Mol) BA-ICH (Nbi)
+ Otiende Amolio LLE [H&1) LLM {Hbi) Litt.D,CPH ::Hm ttz ::;:E}WM
J, Dkome Arwa LLE [Kbi] LLM [Hbi) William Ongare LLE (KU)
Francis Dialo LLB [Gor) GPS (K] Marren Adunge LLB (KU)
Stephen Ligunya  LLB (Mbi) LM (HBi) Rodney Amelio LLB [Nbi}
Alvin Rachier LLE[rLLM{UE) Samantha Mangfa LB (CUEA)
: Grace Maima LLE (JKUAT] AGIA
. Bryson Ometo LLE (Mai)
Your Ref: Qur Ref: CI5957122 Datep{st Nov. 2022
The Clerk
National Assembly
Parliament Buildings
NAIROBI

ATTENTION: SAMWEL NJOROGE
Dear Sir

RE: PETITIONS FILED BY REPUBLICAN LIBERAL PARTY, DENNIS N. NTHUMBI, GEOFFREY
LANGAT AND OWUOR STEVE GERRY

We refer to the above matter and fo our letler dated 181 November 2022 and note, with great concem,
that you have not seen it fit to favour us with any response thereto, in spite of the fact that our client

urgenily needs your response on the issues raised in that letter for him to be able to prepare his defence
strategy. Your continued silence is therefore highly prejudicial to our clienl,

We further wish fo advise that upon careful scrutiny of the accusations made against our client, we have
encountered numerous challenges in our endeavour to unravel exactly what our client is alleged tohave
done wrong and which is said o constitute violations of the constitution or fo amount to gross misconduct,
as alleged by the petitioners. Accordingly, there is an urgent need for our client to be furnished with
additional information and materials.

The main accusations against our cfient, as captured in all the four petitions, may be summarised as
follows:

{a) That he agreed to moderate the results of the just concluded presidential elections at a meeting
between IEBC commissioners and cerlain individuals including Raphael Tuju, Amos Wako and
Advocate Kyalo Mbobu.

{(b) That he filed an affidavit in support of the petition filed before the Supreme Court challenging the
presidential elections results:

{c) Thathe agreed to certain proposals by the National Security Advisory Commitiee (NSAC) to the
effect that the results of the presidential election should be changed to avert chaos that would
erupt if a certain presidential candidate was declared the winner.

Mayfair Gentre, 5th Floor VAT REG MO, 1B5085T ! Wi +254T22204778 o, TR lararva. o B
Ralph Bunche Road PIMND.  P0512221958 4254733616662 *on leave of absence
P O Box 55645 - 00200 T: +264202716012

Nairabi, Kenya WHEMN REPLYING PLEASE +254202T16013

E-lavechs@rachiewdvs.coXe, QUOTE CUR REFERENCE +254202T16015
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(d) That since our client was seen on television announcing results, alongside other commissioners,
statements thal were read by four commissioners to the effect that the presidential election was
opaque did not reflect what they fruly and sincerely believed in. On the contrary, fhey com prised
of false, but incendiary, statements that were targeted at subverting the will of the electorate.

To be able to make sense of the above accusations, in the context of the various constitutional and
statulory provisions cited, our client requires the pefitioners to furnish him with the information and
matérials outlined hereunder with respect fo each of the above accusalions.

(a) CONTENTION THAT HE AGREED WITH A REQUESTTO MODERATE RESULTS

With respect to the accusation that our client agreed to a request by Raphael Tuju and Amos Wako 10
moderate results of the presidential election, our client maintains that he never attended that meeting.
The Pelitioners however insist that he agreed with such proposals. In these circumstances, it is not
possible for our client to defend himself unless he is furnished by each of the pefitioners, with the
following:

(i) CCTV footage indicating the persons who aliended that meeting.

(ii) The specific words that were allegedly uttered by our client which, according to the
petitioners, could be inferprefed o mean that he agreed with the alleged proposal to
moderate results.

(i) The specific mode of communication that was used by our client {0 remotely convey such
agreement.

(b) CONTENTION THAT HE FILED AFFIDAVIT SUPPORTING THE PETITIONERS BEFORE THE
SUPREME COURT

While all the pefilioners maintain that our client SUPPORTED the petitions, our client insists that he
OPPOSED the peitions-which were filed challenging the results of the presidential election (save for
specific concems that he raised with respect to access to the server by unauthorised persons). The
pefitioners-further insist that he filed an affidavit SUPPORTING the pefitions. In these circumstances our
client is unable 1o respond fo such accusation, unless he is furnished with a copy of the amdauit'wﬁtqh
our client allegedly filed before the Supreme Court and in which he SUPPORTED the pefitions.

() CONTENTION THAT HE AGREED WITH NSAC PROPOSALS

Although all pefitioners maintain that our client supported the proposals that were allegedly made by one
Kennedy Kihara on behalf of NSAC o the effect that a particular présidential candidate should not be
declared as a winner, our client maintains that he never ultered a word when NASC members visited
|EBC at Bomas. In these circumstances, it is not possible for our client to defend himself unless each of
{he petitioners furnish him with the following:
(i) GCTV footage showing exaclly what happened when NSAC visited [EBC Commissioners at
Bomas of Kenya.
(ii) Minutes of the meeting between [EBC Commissioners and the NSAC members.
(iif) The form in which the alleged “agreement” was conveyed, whether orally, by conduct or in
writing,
(iv) If in writing, a copy of the written document, and
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(v) If orally, then the specific words uttered by our client which were interpreted by each of the
petitionars to constitute “agreement” with NSAC proposal.

(d) CONTENTION THAT THE FOUR COMMISSIONERS' STATEMENTS TO THE EFFECT THAT
THE RESULTS WERE OPAQUE WERE INTENDED TO SUBVERT THE WILL OF THE
ELECTORATE

with respect to this particular accusation, the Pefiioners claim that because they saw our clienl
announcing some resulls, he was actively involved in the electoral exercise and consequently he could
not have honestly and sincerely believed that the results were opaque. This then leads them fo the
conclusion that such stalements were merely intended to subvert the will of the electorate. On the other
hand. our client maintzins that he was not involved in the process of developing Form 34C which
contained the results that were announced by the chairman, and that while he only announced a few
constiluency results, he-did not know and could not verify whether such results had been included in the
Form 34C, which contained presidential elections al county level, and which was prepared without his
involvement or input, and finally, whose content he was not given any opportunity 10 verify.

In these circumstances, and in view of the specific allegalions made against our client by the pelitioners,
our client needs the following information and materials to be able to defend himself.

(i) CCTV footage which would show if any meeting was held at Bomas during which the four
commissioners could have been given delails of all the County Results that had been verified
and tallied.

(i) CCTV footage showing the four commissioners announcing conslituency results which

would reveal the ACTUAL RESULTS that were read by them in the full glare of the cameras.

(iii) A copy of Form 34C which was shown ia the four commissioners by IEBC Chairman Wafula
Chebukati, and which triggered the protest from the four commissioners, which alone would
confirm whether any of the results read by fhe four commissioners was indicated on the face
of the Form 34C, that contained the final presidential results.

(iv)  Details of the facts supporiing the pefifioners’ contention that our client did not sincerely and
honestly believe that the resulls were opaque.

(v) Details of any provision of the constitution, or any statute which makes it illegal for a
Commissioner of IEBC fo state his opinion with respect to the opacity or any other
characteristic of the results of any election.

(i) Details of any provision of the constitufion, or any statute which makes it mandatory for [EBC
Commissioners fo be present when election results are being daclared by the Chairman of
IEBC.

In addition to the foregoing, and contrary io our earlier letter, we have instructions {0 notify-you that our
client will require slighitly more time — upaon being furnished with the above details — to prepare and deliver
his defence. We are aware that Rule 230(4) of the Standing Orders allocate a maximum of FOURTEEN
(14) DAYS for "EACH" petition. The program lhat has been published and which allocates to FOUR
petitions filed against FOUR Commissioners ({i.e. each commissioner must prepare and respond to four
independent pelitions) a period of FOURTEEN (14) DAYS for ALL the petitions, and ONE (1) HOUR for
each commissioner, is too tight to permit a meaningful response fo the weighty issues raised in each of

the petitions, taking into account the likely impact of the said pefitions upon our client. That programme
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violates our client's right to fair frial, as well as his right fo fair administrative action, and needs lo be
amended in the interests of justice.

Consequently, our insiructions are fo request as we hereby do, that our client be given & minimum of
SEVEN (7) DAYS to prepare and deliver his response, excluding the period taken by the petitioners fo
present their case, Kindly but urgently therefore furnish us with the amended programme to enable us
prepare with our client.

Finally, we should also be grateful if you would kindly but urgently confirm fo us if our client will be given
the opportunity fo cross-examine the Chairman of IEBC, Wafula Chebukati, in view of the fact that virtually
all the allegalions made in the four petitions are premised on the affidavit he filed before the Supreme
Court, the contents of which was trealed by all petitioners as Gospel truth which is the reason why all the
petitioners completely ignored the contents of all ather affidavits which were also filed before the Supreme

Court and which denied those allegations.
Your kind but very urgent response will be highly appreciated.

Yours faithfully
RACHIER & AMOLLO LLP

DR. JOTHAM OKOME ARWA

Ce:  The Speaker, National Assembly

(e The Majority Leader, National Assembly

Cc: The Minority Leader, National Assembly

Ce:  The Chairperson, Justice & Legal Affairs Committee

Ce:  Each Member of the Justice and Legal Affairs Commitiee.
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o ADVOCATES  COMMISSIONERS FOR OATHS © HMOTARIES PUBLIC

PARTHERS ASSOCIATES
A.D.0 Rachier LLE {Dar} LB [Nii) Jean Cgolia LLE [Mol) BA-ICM [NBi)
s i ’ Kevin Wakwaya LLE (Mal] CPM
% Ofiende Amall LLE (Ahl] LLM {NbE) LittD,CFH Bkl ingiss LLE (Mak]
J, Okome fAnva LLB {Mbi} LLM {Mbi) Willlam Ongoro LLE (KL
Franciz Olalo LLE [Goa) CPS (K) Marren Adunga LLA [KU)
Stephen Ligunys LLE [Hbl) LLK (Nl Rodney Amollo LLE (Nbi)
Alvin Rachler LLB(Wrk)LLM{UCT) Samantha Mangla LLE [CUEA)
Grace Malna LLB [JEUAT) ACIArR
Bryson Ometo LLE {Mal)
Your Ref: Our Ref: Date: 18-Nowv-22
The Clerk
National Assembly
Parliament Buildings
Mairobi
Attention Mir. Samuel Njoroge
Dear Sir,
RE: PETITIONS FILED BY REFUBLICAN LIBERAL PARTY, DENNIS N MTHUMEI,
GEOFFREY LANGAT AND OWUOR STEVE GERRY
OUR CLIENT - JUSTUS NYANG'AYA
We refer to the above petitions and wish to bring to your attention the fact that we have been
retained to act for our above-named client in connection therewith. Before we file any response on
hehalf of our client however, our first respansibility is to confirm the completeness of the record.
Accordingly, we should be grateful if you would kindly but urgently confirm to us whether any ather
documents, affidavits or annextures may have been filed with yourselves as against our client, apart
from the following documents, which are the only documents served upen our client:
1. Petition filed and signed by Owuor Steve Gerry
2. Petition filed and signed by Rev. Dennis Nthumbi, which is supported by an affidavit sworn
on 2™ November 2002, which merely confirms that the deponent is the author and
originator of the petition.
3. Petition by Republican Liberal Party filed and signed by Zachariah M Matayo
4. Petition filed and signed by Geoffrey Langat of ID No. 25154044
Furthermore, we should be grateful if you would also kindly but urgently confirm to us whether our
client will be given the opportunity to attend the Parliamentary Committee proceedings during the
presentation of the case against him by the petitioners for purposes of listening to the factual
-allegations being made against him by all the petitioners.
Hayfzlr Centre, 5th Floor VAT REG HO. 01850557 b +254T722204778 v pachlggads.co. ke
Ralph Bunche Foad (M HO POS12221968 +254T33616662 N
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Nairobi, Kenya WHEN REPLYING PLEASE +254202716013
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As you are no doubt aware, the allegations made against our client in the four petitions are
extremely serious and the reliefs sought as against our client are likely to visit disastrous
consequences on him socially, professionally and even politically. Our clientis therefore entitled to
a fair trial.

article 50(1) of the Constitution of Kenya provide that every person has a right to a fair trial before
a court, a tribunal or any other “hody”. A Parliamentary Committee hearing a petition seeking to
remove a state officer is therefore “a body” within the meaning of Article 50(1) aforesaid, which
must conduct its proceedings in cuch a manner as o ensure that any person who might be'adversely
affected by its decisions is given a fair hearing.

The ingredients of a fair hearing under International Human Rights Law includes the following:

a. The right to be informed of the charge against the person accused of any wrongdoing with
sufficient details to answer it

b. The right to be given adequate time and facilities to prepare a defence to the accusations;

¢. The right to be present when the accusations are being levelled against oneself;

d. The right to be availed 31l evidence that is sought to be used against the person accused in
good time before he can be called upon to defend himself; and

e. The right to confront and challenge the evidence presented by his accusers.

Our instructions are therefore to demand, as we hereby do as follows:

i That our client be allowed to attend all the Parliamentary Com mittee proceedings from the
beginning to the end of the presentation of the case against him, whether personally or by
advocate, so that he is enabled to listen to all the accusations that will be levelled against
him by all the petitioners, and to confront the said petitioners.

ii. That our client be allowed, whether personally or through his advocate, 10 cross-examine
each of the petitioners to-ascertain the veracity of their accusations against our client.

iii. That if no crosé-examination of the petitioners will be _p_erm'rtt_e'f:ll then our client be
permitted to submit guestions 1o the petitioners before the _cummencemeht of the
proceedings, which guestions should be answered either before the commencement of the

proceedings or during hearing.

iv. That after the conclusion of the presentation of the case against our client, that our client
be furnished with the complete record of all the proceedings containing all the evidence
and/or allegations made against him by each of the petitioners, as well as all the guestions
asked by the Committee members, and the answers given to all such questions, at least ONE
(1) DAY before he can be called to appéar before the same Committee 1o defend himself.

v. That our client be given the opportunity to call such witnesses as he will require not only to
controvert the allegations made against him by the petitioners hut also to-support his own
evidence.
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lowed to submit witness statements

vi.  That if witnesses are not permitted, then our client be al
pear as his witnesses befare the

from such persons as are ready and willing to ap
Parliamentary Committee.

vii. That our client be given at least THREE (3) HOURS to defend himself before the

Parliamentary Committee.

viii.  That the date and time already set for the appearance of our client befare the Parliamentary
Committee be adjusted in such a manner as to permit full compliance with the basic

touchstones of a fair trial as summarised above.

vour kind but urgent response to the issues raised above will be highly appreciated.

yours Faithfully
RACHIER & AMOLLO LLP

DR. 1.0 ARWA

CC: CLIENT
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PARTMERS
A.0.0 Rachier LLB (Dar) LLA {Nbi) JEEF_' Dgella LLE (Mol) MA-ICH (Nbi)
# Dtiende Amalio LLE (Mbi) LM (Nbi) Litt,0,CPM Igevin ¥iNkata)a LLE (Mal) CPM
Ezelkial Munyua LLE {Mal)
J. Okome Arwa LLS {Wisfy LLK? (N} Viilliam Ongoro LLB {KL)
Francis Olalo LLB {Goa) CPS (i) Marren Adunga LLE (KL}
Stephen Ligunya LLB [ptbi) LLAA (b} Rodney Amollo LLB {rebi}
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Dear 5ir,
Z

Io feolde t‘ﬂ [
PETITIONS FILE[;.ﬁ REPLUBLICAN LIBER

i
GEOFEREY LANGAT AND OWUOR STEVE GERRY
OUR CLIENT - JUSTUS NYANG'AYA

RE:

L PARTY, DENNIS N NTHUMBE!,

We refer to the ahove petitions and wish to bring to your at

retsined to act for our ahove-named client in

Sehaif of our client however, our first responsibility is to confirm the completenass
dly but urgently confirm to us whather any other

have been filed with yourselves as against our client, apart
ed upon our client.

accordingly, we should be grateful if you would kin

documents, affidavits or annexiures may

from the following documents, which are the only documents serv

tention the fact that we have been

connection therewith. Before we file any response cn
of the record,

1. Petition filed and signed by Owucr steve Gerry

2. Petition filed and signed by Rev. Dennis Nthumbi, which is supported by an affidavit sworn
on 2" November 2002, which merely cenfirms that the deponent is the author and
originator of the petition.

3. Petition by Republizan Liberal Party filed and signed by Zachariah M Matayo

4 Petition filed and signed by Gecffrey Langat of ID No. 25154044

Furthermore, we should be grateful if you would alsa kindly but urgantl

client will be given the opportunity To attend the
presentation of the case against him by the pefitianers
allegations being made against him by all the petitioners.

Mayfair Cenire, 5th Floor 01850557

Ralph Bunchs Roarl PO547221968

P O Box 55645 - 00200

Mairobi, Kenya WHEN REPLYING PLEASE
QUOTE QUR REFERENCE

laudarha@earhiarsdin o s

for pur

+254722204778
+254733616662
+254202716012
+254202716013
+254202716015

y confirm to us whether our
Parliamentary Committee proceedings during ine
noses of listening to the factua!

- TetMATEON LGRS

*on leave of absence
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As you are no doubt aware, the allegations made against our client in the four petitions are
extremely serious and the reliefs sought as against our client are likely to visit disastrous
conseguences on him socially, professionally and even politically. Our client is therefore entitled to

a fair trial.

Article 50(1) of the Constitution of Kenya provide that every person has a right to a fair trial before
3 court, a tribunal or any other shody”. A Parliamentary Committee hearing a petition seeking to

remove a state officer is therefore “a body"” within the meaning of Article 50(1) aforesaid, which
must conduct its proceedings in such a manner as to ensure that any person who might be adversely

affected by its decisions is given a fair hearing.

The ingredients of a fair hearing under international Human Rights Law includes the following:
3. The right to be informed of the charge against the person accused of any wrongdoing with
sufficient details to answer it;
The right to be given adequate time and facilities to prepare a defence to the accusations;
The right to be present when the accusations are being levelled against oneself;
d. The right to be availed all evidence that is sought to be used against the person accused in
good time before he can be called upon to defend himself; and
e. The right to confront and challenge the evidence presented by his accusers.

3

Our instructions are therefore to demand, as we hereby do as follows:

i,  Thatour client be allowed to attend all the Parliamentary Committee praceedings from the
beginning to the end of the presentation of the case against him, whether personally or by
advocate, so that he is anabled to listen to all the accusations that will be levelled against

him by all the petitioners, and to confront the said petitioners.

ii.  That our client be allowed, whether personally or through his advocate, o cross-examine
each of the petitioners to Jccartain the veracity of their accusations against our client.

iji. That if no cross-examination of the petitioners will be permitted, then our client be
permitted fto submit questions to th_e__pe_t]ti_ﬂn-_ajg__s befare the commencement of the
proceedings, which questions <hould be answered either before the commencement of the

proceedings or during hearing.

iv.  That after the conclusion of the presentation of the case against our client, that our client
be furnished with the complete record of all the proceedings containing all the evidence
and/or allegations made against him by each of the petitioners, as well as all the questions
asked by the Commitiee members, and the answers given to all such questions, at least ONE
(1) DAY before he can be called to appear before +he same Committee 10 defend himself.

v.  That our client be given the opportunity to call such witnesses as he_wiﬂ require not only to
controvert the allegations made against him by the petitioners but also to support his own

pyvidence.
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vi.  Thatif witnesses are not permitted, thenour client be allowed to submit witness. statements
from such persans as are ready and willing to appear as his witnesses before the

Parliamentary Committee.

vii,  That our client be given at least THREE (3) HOURS to defend himself before the
Parliamentary Committee. =

That the date and time already set for the appearance of our client before the Pa rliamentary
Committee be adjusted in such a manner as to permit full compliance with the basic
touchstones of a fair trial as surmnmarised above. B

wWiil.

vour kind but urgent response to the issues raised above will be highly appreciated.

Yours Faithfully
RACHIER & AMOLLO LLP

4

DR.J.C ARWA

CC: CLIENT
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ANNEXURE 8:

RULES
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~ RULES OF PROCEDURE ON MATTERS RELATING TO THE
PETITIONS FOR THE REMOVAL OF COMMISSIONERS OF THE

INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION
e o tllee. Plefdes Jo note

Citation e ":’é{u’(@
1. These Rules may be cited as the Rules of Procedure for the Parliamentary

Committee on Justice and Legal Affairs relating to the petitions for the removal of
Commissioners of the Independent Electoral and Boundaries Commission.

Interpretation
9. In these Rules unless the context otherwise requires—

“Clerk” means the Clerk of the National Assembly and includes any person
for the time being performing the duties of the Clerk of the National Assembly or
the Clerk of the Senate;

“Committee” means the Justice and Legal Affairs Committ
removal of Commissioners of the Independent Electoral
Commission;

“House” means the National Assembly;

ee relating to the
and Boundaries

“Petition” means a document presented by a person desiring the removal of
a4 member of a commission or of a holder of an independent office pursuant to

Article 251(2) of the Constitution;
dent” means a Commissioner of the Independent Electoral and

“Respon
m a Petition has been filed;

Boundaries Commission against who
“Spealcer” means the Speaker of the National Assembly; and

“Standing Orders” means the Standing Orders of the National Assembly.

Speaker’s guidelines _

3. Pursuant to Speaker’s conveyance of petitions against four (4) Commissioners—

ven (7) days’ notice before the date

(a) Each Respondent shall be given at least seven
the time, place and venue of the

of the hearing. The notice shall specify
hearing of the Petition;
(b) Each Respondent shall be given adequate time to respond to any additional

documentation presented by the petitioners;
presented, save for additional

(c) The Committee shall consider a Petition as
clarify the contents of the

information or documentation presented to
e— .
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(d) A Respondent may appear in person or through legal representative for the
hearing and the cross-examination of the petitioners; and :
(e) A Respondent may respond orally or in writing,
Conduct of Members
4. (1) A Member of the committee shall not advance or defend the interests of either
party
(2) A Member of the committee shall remain decorous and civil towards all parties
that appear before the Committee. '
(8) The Committee conduct the hearing with minimal interventions.

Duties of Chairperson
5. Pursuant to Standing Order 180 the Chairperson shall—

(a) preside at meetings of the committee:

(b) perform the functions and exercise the powers assigned to the office of the
Chairperson by the committee, resolutions of the Assembly or legislation;

and

(¢) be the spoltesperson of the committee.

Schedule of hearings

6. The Commnittee shall adopt a schedule of hearings which shall serve as the notice
of meetings for the Committee and the parties to a Petition.

Attendance by non-members of the Committee

7. (1) Pursuant to Standing Order 195, a Member may attend the hearings of the
Comimittee. : :

(2) A Member who intends to participate in a hearing of the Committee shal] submit
a written request to the Chairperson at least twen ty-four hours before the hearing,
or such other period the Chairperson may in exceptional circumstances allow.

(8) The request shall indicate any matter which the Member intends to raise at the
meeting.

(4) Where the Chairperson allows a request for participation under paragraph (2),
the Member may attend the meeting and raise any matters indicated in his or her
request.

(5) The Chairperson shall, before allowing a non-member to participate in a matter
before the committee, give priority to the Members of the Committee.

Pane 2 of 3



~{6) The Chairperson may order a non-member of the committee to withdraw from

a hearing for disorderly conduct.

Public access to the meetings of the Committee

8. Pursuant to Standing Order 198, the proceedings of the Co
to the public unless, in exceptional circumstances, the Speaker
there are justifiable reasons for the exclusion of the public.

mmittee shall be open
has determined that

Allocation of time to Parties

9. (1) Pursuant to Standing Order 67
not more two hours or such further time as it may,
respond to the Petitions. '

(2) Where more than one Respondent intends to cross-
Committee shall allocate the available time equally betw
the Petitioner, for purposes of reply.

(8) Where more than one Petitioner intends to
Committee shall allocate the available time equal
Respondent, for purposes of reply.

(4) The Committee shall determine, from within the time allocated to a party, the
period to be used for introduction and closing remarls.

(b), the Committee shall allow 2 Respondent
in each case determine, to

examine a Petitioner, the
een the Respondents and

cross-examine a Respondent, the
ly between the Petitioners and the

Decisions of the Committee
10. Subject to Standing Order 199, decisions of
by—

(a) a consensus among the members; or

(b) a majority vote of the Members of the Committee present.

the Committee shall be made

Amendment of Rules of Procedure
11. (1) A Member may propose an amend

(2) The Committee may pass an amendme
the members of the Committee.

ment to these Rules.
nt to these rules by a majority vote of all

£ the Constitution, Statute and precedents

12. In all cases where matters are not expressly provided for by the Standing

Orders or these Rules, any procedural question shall be decided by the Chairperson

based on the Constitution of Kenya, the Fair Administrative Action Act, 2015 and

the usages, forms, precedents, customs, procedures and traditions of the Parliament

of Kenya.

Applicatiun 0
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ANNEXURE 9:

PRELIMINARY
OBJECTIONS
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REPUBLIC OF KENYA

NATIONAL ASSEMBLY
13TH PARLIAMENT
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

REPUBLICAN LIBERTY P ARTY ~resmmmmmmsmm e m oo PETITIONER
-VERSUS-
COMMISSIONER JULTANA CHERER A -~-enenmmmmmmmammmmmmn s RESPONDENT

NOTICE OF PRELIMINARY OBJECTION

TAKE NOTICE that Commissioner Juliana Cherera, the respondent herein
shall raise the Preliminary Objection to the Petition of REPUBLICAN
LIBERTY PARTY dated 13" October 2022 on the following grou nds:

1. THAT the proceedings before this Honourable Departmental
Committee contravenes Article 250(9) of the Constitution of Kenya
which grant immunity to a member of a commission, or the holder of an
independent office, for anything done in good faith in the performance
of a function of office.

I~2

THAT the proceedings before the Honourable Departmental Committee
of Justice and Legal Affairs are in contravention of paragraph 4 of the
Standing Order 230 which require the Committee to investigate the
matter and report to the House within fourteen days.

3. THAT the proceedings before this Honourable Departmental
Committee for removal which are sui generis constitutional and political
process that is quasi-judicial in nature s not in adherence to the rules of
natural justice and fair administrative action. .

4. THAT the proceedings before this Honourable Departmental
Committee contravenes the fundamental rights and freedoms envisaged
iy Article 50 of the Constitution of Kenya onfair trial including
adeauate time and facilities to prepare a defence.



L

6.

=,

THAT the ﬁetition is not in compliance with the requirements of
paragraphs (a), (b), (c), (d), (h).(1).(j).(1) and (m) of Standing Order 223
(Form of Petition) and paragraph (a) (i}, (ii} and (iii) Standing Order
230.

THAT the petitioner is corporate entity with a common seal pursuant to
section of the political parties Act No 11 of 2017 by the signatory to the
petition is one Zacharia M. Matayo who has not demonstrated that he
has authority to sign the Petition on behalf of the political party nor
affixed the common seal of the party on the petition.

THAT the Petitioner has not demonstrated the threshold in Article 251
of the Constitution of Kenya for removal of the Commissioner from
office on any of the counts of serious violation of the Constitution or any
other law, gross misconduct, whether in the performance of the
member’s or office holder’s Functions or otherwise, physical or mental
incapacity to perform the functions of office incompelence; or
bankruptcy.

THAT the Petition is a vain attempt to re-litigate the proceedings of the
Supreme Court of Kenya Presidential Election Petition No. ED05 of 2022
(Consolidated with) Presidential Election Peti tion Nos. E001, E002, E003,
E004, E007 & E008 of 2022 in which the Supreme Court issued its
judgment which contained legal and policy recommendations to
improve the electoral landscape.

11L.THAT there is no petition before the House and Committee capable of

being investigated by the Honourable Departmental Commitiee.

Dated at Nairobi this 23 Day of November 2022

APOLLO MBOYA, HSC
APOLLO & COMPANYADVOCATES FOR JULIANA CHERERA




TO BE SERVED UPON

Clerk of the National Assembly

Clerk’s Chambers

National Assembly

Parliament Buildings

P.0.Box 45371-01000

NAIROBI

Tel. +254-020-2221291

Email: clerknationalassembly@parliament.go.ke

Dr. Jotham Arwa, Advocate
Rachier & Amollo LLP

Mayfair Centre, 5* floor

Ralph Bunche Road,

P.0O Box 55645-00200

NAIROBI

Tel.0722204778

Email: lawtechs@rachieradvs.co ke

[onald B. Kipkorir, Advocate
KTK Advocates

KeMU Towers, 4th Floor,

Uhuru Highway/University Way,
P.0. BOX 10176 - 00100
NAIROBI

Tel.0788646283, 0712 113888
Email: mail@kilk.co.ke

Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites, 3¢ Floor
P.0.Box 74871-00200

NAIROBI

Tel. 0722643613

Email: info@gichambaadvs.co.ke




REPUBLIC OF KENYA

NATIONAL ASSEMBLY
13" PARLIAMENT
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

REV. DENNIS NDWIGA NTHUMGBI s -PETITIONER
-VERSUS-
COMMISSIONER JULIANA CHERERA-----rmmeececeee . RESPONDENT

__ NOTICE OF PRELIMINARY OBJECTION

TAKE NOTICE that Commissioner Juliana Cherera, the respondent herein
shall raise the Preliminary Objection to the Petition of REV. DENNIS
NDWIGA NTHUMBI dated 2n¢ November 2022 on the following grounds:

L. THAT the proceedings before this Honourable Departmental
Committee contravenes Article 250(9) of the Constitution of Kenya
which grant immunity to a member of a commission, or the holder of an
independent office, for anything done in good faith in the performance
of a function of office.

2. THAT the proceedings before the Honourable Departmental Committee
of Justice and Legal Affairs are in contravention of paragraph 4 of the
Standing Order 230 which require the Committee to investigate the
matter and report to the House within fourteen days.

THAT the proceedings before this Honourable De partmental
Committee for removal which are sui generis constitutional and politicai

rocess that is quasi-judicial in nature is not in adherence to the rules of
p .

a2

natural justice and fair administrative action. .

4. THAT the proceedings before this Honourable Departmental
Comunittee contravenes the fundamental rights and freedoms envisaged
in Article 50 of the Constitution of Kenva on fair trial mcluding
adeauate time and facilities to prepare a defence.



o

THAT the petition is not in compliance with the requirements of
paragraphs (a), (b), (), (d), (h),(i).(j).(1) and (m)} of Standing Order 223
(Form of Petition) and paragraph (a) (i), (ii) and (iii) Standing Order
230.

6. THAT the Petitioner has not demonstrated the threshold in Article 251
of the Constitution of Kenya for removal of the Commissioner from
office on any of the counts of serious violation of the Constitution or any
other law, gross misconduct, whether in the performance of the
member’s or office holder’s functions or otherwise, physical or mental
incapacity to perform the functions of office incompetence; or

bankruptcy.

THAT the Petition is a vain attempt to_re-litigate the proceedings of the
Supreme Court of Kenya Presidential Election Petition No. E005 of 2022
(Consolidated with) Presidential Election Petition Nos. E001, E002, E003,
E004, E007 & E008 of 2022 in which the Supreme Court issued its
judgment which contained legal and policy recommendations to

=1

improve the electoral landscape.

10.THAT there is no petition before the House and Committee capable of
being investigated by the Honourable Departmental Committee.

Dated at Nairobi this 23+ Day of November 2022
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APOLLO MBOYA, HSC
APOLLO & COMPANYADVOCATES FOR JULIANA CHERERA

TO BE SERVED UPON

Clerk of the National Assembly
Clerk’s Chambers

National Assembly

Parliament Buildings

P.0.Box 45371-01000

NAIROBI
Tel. +254-020-2221291
Email: clerknationalassembly@parliament.go.ke




Dr. Jotham Arwa, Advocate
Rachier & Amollo LLP

Mavfair Centre, 5t floor

Ralph Bunche Road,

P.O Box 55645-00200

NAIROBI

Tel 0722204778

Email: lawtechs@rachieradvs.co.ke

Donald B. Kipkorir, Advocate
KTK Advocates

KeMU Towers, 4th Floor,

Uhuru Highway/University Way,
P.O. BOX 10176 - 00100
NAIROBI

Tel.0788646283, 0712 113888
Email: mail@kik.co.ke

Gichamba & Cao. Advocates

Ngong Hills Hotel Office Suites, 3 Floor
PP.O.Box 74871-00200

NAIROBI

Tel. 0722643813

Email: info@gichambaadvs.co ke




REPUBLIC OF KENYA
NATIONAL ASSEMBLY
13TH PARLIAMENT
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

GEOFFREY LANGAT e --PETITIONER
-VERSUS-

COMMISSIONER JULIANA CHERERA---------mmmemmmm e RESPONDENT
NOTICE OF PRELIMINARY OBJECTION

TAKE NOTICE that Commissioner Juliana Cherera, the respondent herein
shall raise the Preliminary Objection to the Petition of Geoffrey Langat dated
9th September 2022 on the following grounds:

1. THAT the proceedings before this Honourable Departmental
Committee contravenes Article 250(9) of the Constitution of Kenya
which grant immunity to a member of a commission, or the holder of an

independent office, for anything done in good faith in the performance
of a function of office.

THAT the proceedings before the Honourable Departmental Committee
of Justice and Legal Affairs are in contravention of paragraph 4 of the
Standing Order 230 which require the Committee to investigate the
matter and report to the House within fourteen days.

[\.‘l

3. THAT the proceedings before this Honourable Departmental
Committee for removal which are sui generis constitutional and political
process that is quasi-judicial in nature is not in adherence to the rules of
natural justice and fair administrative action. .

4. THAT the proceedings before this Honourable Departmental
Committee contravenes the fundamental rights and freedoms envisaged
in Article 50 of the Constitution of Kenva on fair trial including

adequate time and facilities to prepare a defence.

5. THAT the petition is not in compliance with the requirements of
paragraphs (a), (b), (c), (d}, (h).(i).().(1) and (m) of Standing Order 223
(Form of Petition) and paragraph (a) (i), (i) and (iii) Standing Order
230.



- THAT the petition is incompetent as it is secking the removal of one
julnna Cherere iwho is not a Constitutional Office holder in
Independent Electoral and Boundaries Commission.

THAT the Petitioner has not demonstrated the threshold in Article 251
of the Constitution of Kenya for removal of the Commissioner from
office on any of the counts of serious violation of the Constitution or any
other law, gross misconduct, whether in the performance of the
member’s or office holder’s functions or otherwise, phvsical or mental
incapacity to perform the functions of office incompetence; or
bankruptcy.

et |

8. THAT the Petition is a vain attempt to re-litigate the proceedings of the
Supreme Court of Kenya Presidential Election Petition No. E005 of 2022
(Consolidated with) Presidential Election Petition Nos. F001, EQC2, EDO3,
E004, E007 & E008 of 2022 in which the Supreme Court issued its
judgment which contained legal and policy recommendations to
improve the electoral landscape.

TT.THAT there is no petition before the Honourable House and Commitiee
capable of being invesligated.

Dated at Nairobi this 23 Day of November 2022
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APOLLO MBOYA, HSC
APOLLO & COMPANYADVOCATES FOR JULIANA CHERERA

TO BE SERVED UPON

Clerk of the National Assembly

Clerk’s Chambers

National Assembly

Parliament Buildings

P.O.Box 45371-01000

NAIROBI

Tel. +254-020-2221291

Email: cterimaﬁonalas&cmbEfl-'f*;'i-'g,:-_-whament._E-:w..!c;t-




Dr. Jotham Arwa, Advocate
Rachier & Amollo LLP

Mayfair Centre, 5th floor

Ralph Bunche Road,

P.O Box 55645-00200

NAIROBI

Tel 0722204778

Email: lawtechs@rachieradvs.co.ke

Donald B. Kipkorir, Advocate
KTK Advocates

KeMU Towers, 4th Floor,

Uhuru Highway/ University Way,
P.0. BOX 10176 - 00100
NAIROBI

Tel 0788646283, 0712 113888
Email: mail@ktk.co.ke

Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites, 3 Floor
P.0O.Box 74871-00200

NAIROBI

Tel. 0722643813

Email: ixﬁo@gichambz-tadvﬁ.cc-.ke




REPUBLIC OF KENYA
NATIONAL ASSEMBLY
13T™H PARLIAMENT
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

OWUOR STEVE GERRY s -----~=-PETITIONER
-VERSUS-
COMMISSIONER JULIANA CHERERA---eereeeo RESPONDENT

| NGT_I(_?E OF PRELIMINARY OBJECTION

TAKE NOTICE that Commissioner Juliana Cherera, the respondent herein
shall raise the Preliminary Objection to the Petition of Owuor Steve Gerry
dated 19 September 2022 on the following grounds:

L. THAT the proceedings before this Honourable Departmental
Committee contravenes Article 250{9) of the Constitution of Kenva
which grant immunity to a member of a commission, or the holder of an
independent office, for anything done in good faith in the performance
of a function of office.

b

THAT the proceedings before the Honourable Departmental Committee
of Justice and Legal Affairs are in contravention of paragraph 4 of the
Standing Order 230 which require the Committee to investi gate the
matter and report to the House within fourteen days.

3. THAT the proceedings before this Honourable Departmental
Committee for removal which are sui gerteris constitutional and political
process that is quasi-judicial in nature is not in adherence to the rules of
natural justice and fair administrative action. .

4. THAT the proceedings before this Honourable Departmental
Committee contravenes the fundamental ri ghts and freedoms envisaged
in Article 50 of the Constitution of Kenya on fair trial including
adequate time and facilities to prepare a defence.



'E.J"I

THAT the petition is not in compliance with the requirements of
paragraphs (a), (b), (c), (d). (h),(i),(j).(1) and (m) of Standing Order 223
(Form of Petition) and paragraph (a) (i), (ii) and (iii) Standing Order
230.

THAT the petition is incompetent as it is seeking the removal of one
Juliana Cherere who is not a Constitutional Office holder in

Independent Electoral and Boundaries Commission.

THAT there is no prayer for removal of Constitutional Office holder in
the petition.

THAT the Petitioner has not demonstrated the threshold in Article 251
of the Constitution of Kenya for removal of the Commissioner from
office on any of the counts of serious violation of the Constitution or any
other law, gross misconduct, whether in the performance of the
member’s or office holder’s functions or otherwise, physical or mental
incapacity to perform the Ffunctions of office incompetence; Or
bankruptey.

THAT the Petition is a vain attempt to_re-litigate the proceedings of the
Supreme Court of Kenya Presidential Election Petition No. E005 of 2022
(Consolidated with) Presidential Election Petition Nos. E001, E002, E0D3,
F004, E007 & E008 of 2022 in which the Supreme Court issued its
judgment which contained legal and policy recommendations to
improve the electoral landscape.

12. THAT there is no petition before the House and Committee capable of

being investigated by the Honourable Departmental Committee.

Dated at Nairobi this 23+ Day of November 2022

%
APOLLO MBOYA, HSC
APOLLO & COMPANYADVOCATES FOR JULIANA CHERERA




TO BE SERVED UPON

Clerk of the National Assembly
Clerk’s Chambers

National Assembly

Parliament Buildings

P.O.Box 45371-01000
NATROBI

Tel. +254-020-2221291

Email: clerknationalassembly@pariiament.oo ke
Dr. Jotham Arwa, Advocate
Rachier & Amollo LLP

Mavfair Centre, 5' floor

Raiph Bunche Road,

P.0O Box 55645-00200

NATROBI

Tel.0722204778

Email: lawtechs@rachieradvs.co.ke

Donald B. Kipkorir, Advocate
KTK Advocates

ReMU Towers, 4th Floor,

Uhura Highway /University Way,
P.O. BOX 10176 - 00100
NAIROBI

Tel. 0788646283, 0712 113888
Email: mail@ktk.co.ke

Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites, 34 Floor
?.0.Box 74871-00200

NAIROBI

Tel. 0722643813

Email: info@gichambaadvs.co.ke




REPUBLIC OF KENYA

NATIONAL ASSEMBLY

13TH PARLIAMENT

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

REPUBLICAN LIBERTY PARTY- - —--PETITIONER
-VERSUS-
COMMISSIONER JULIANA CHERERA- RESPONDENT
AND
REV. DENNIS NDWIGA NTHUMBI - PETITIONER
-VERSUS-
COMMISSIONER JULIANA CHERERA —e ---RESPONDENT
AND
GEOFFREY LANGAT - - —-PETITIONER
-VERSUS-
COMMISSIONER JULIANA CHERERA-- reeeeen-RESPONDENT
AND
OWUOR STEVE GERRY--mrmmmmmmmmmmmm - PETITIONER
-VERSUS-
COMMISSIONER JULIANA CHERER A--——-=mmmemmmsmmmmmsmmees RESPONDENT

NOTICE TO SEEK ADJOURNMENT

TAKE NOTICE that Commissioner Juliana Cherera, the respondent herein on 28t
November 2022 shall seek adjournment of the proceedings in respect of the Petition
of REPUBLICAN LIBERTY PARTY dated 13t October 2022, Petition of REV.
DENNIS NDWIGA NTHUMBI dated 27 November 2022, Petition of Geoffrey
Langat dated 9% September 2022 and Petition of Owuor Steve Gerry dated 19%

September 2022 on the grounds THAT:
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1. The Clerk to the National Assembly has refused, neglected and/or
declined to comply with request to nformation pursuant to Article 35 of
the Constitution of Kenya and the Access to Information Act No. 81 of
2016 to furnish Commissioner Juliana Cherera with information that 1s

required for her defence as follows:

1.1 The total number and copies of Petitions received by the National
Assembly Main Records Unit on the removal of the current
Commissioners of Independent Flectoral and Boundaries

Commission.

1.9 The Hansard report of the Departmental Committee that drew the
schedule for the hearings

1.3 The Ruling and Hansard of the procee dings of 24tk November 2022
before the Departmental Committee on Justice and Legal Affairs.

1 4 The Hansard of the entire session of the Departmental Committee
from 24t November 2022 to date.

15 All the evidence presented by the petitioners before the
Departmental Committee in support of their allegations.

7 Commissioner Juliana Cherera, in exercise of her unlimited fundamental
rights and freedoms envisaged in Article 50 of the Constitution of Kenya
on fair trial requires adequate time and facilities to prepare responses to each

of the four {4) petitions.

3. The proceedings before this Honourable Departmental Cominittee for
removal, which are sui generis constitutional and political process, is quasi-
judicial in nature that must adhere to the rules of natural justice and fair

administrative action.

4. There is need to obtain better and further particulars on the nexus between
the petitions before this Honourable Departmental Committee and the tweet
of President William Ruto on 25/11/2022 at 8.50 am to ascertain whether the
process is already predetermined taking into account that the President who
may end up forming a Tribunal referred to the Four (4) Commissioners of
the Independent Electoral and Boundaries Commission as rogue officials.
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Donald B. Kipkorir, Advocate
KTK Advocates

KeMU Towers, 4th Floor,

Uhuru Highway/University Way,
P.O. BOX 10176 - 00100
NAIROBI

Tel. 0788646283, 0712 113888
Email: mail@ktk.co.ke

Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites, 34 Floor
P.0O.Box 74871-00200

NAIROBI

Tel. 0722643813

Email: info@gichambaadvs.co.ke
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Our Ref: ACA/NA/1/2022 Your Ref: NA/CNA/CORR/2022(252)

Samuel Njoroge, Fige, VN
Clerk of the National Assembly § TRy o ﬁf::r« T
Clerk’s Chambers o Sl
National Assembly ' Y rog '
Parliament Buildings £ Tl B
P.0.Box 45371-01000 R LT s 3
NAIROBI

Dear Sir,

RE: PETITION FOR REMOVAL FROM OFFICE AND INVITATION TO
ATTEND BEFORE THE DEPARTMENTAL COMMITTEE ON

JUSTICE AND LEGAL AFFAIRS

We refer to your letter dated 16% November 2022 and to our earlier letter
dated today in respect the Petitions for removal of our client, Julians
Cherera, the Vice Chairperson of the Independent Electoral and

Boundaries Commission.

We have noted that presentations of the four (4) petitions shall be on 24t and 25%
November 2022. Thereafter our client is required to respond to the four(4) petitions
within 4 days from the dates of presentations of the four (4) petitions on 28% and 29"

November 2022.

As vou are aware, the proceedings of the Departmentai Committee for removal
are sui generis constitutional and political process that is guasi-judicial in
nature where the rules of natural justice and fair administrative action must be

observed.

The fundamental rights and freedoms envisaged in Article 5@ of the Constitution of
Kenya on fair trial including adequate time and facilities to prepare a defence must be
accorded to person who is likely to suffer from the adverse finding. In order for our
client to adequately prepare to respond to each of the four (4) petitions, our client

requires a minimum of fourteen (14) days for each petition.

In view of the above, we take this early opportunity to bring to your attention that the
scheduled for the proceedings before the Departmental Committee does not conform

to the constitutional tenets of fair hearing,
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As you are aware, Article 35 of the Constitution of Kenya bestows on every citizen
the right of access to information held by the State and information held by another
person and required for the exercise or protection of any right or fundamental
freedom. Pursuant to the said constitutional provisions and the statutory provision in
the Access to Information Act No. 31 of 2016, this is to request to be furnished with

the following:

{. Hansard report of the Conveyance of the four (4) petitions to the Departmental
Committee from the House.

The Hansard report of the Departmental Committee that drew the schedule for
the hearings

(]

The total number and copies of Petitions received by the National Assembly
Main Records Unit in respect of the removal of the current Commissioners of

Independent Electoral and Boundaries Commission.

Ll

4. Updated Hard Copy of Standing Orders of the National Assembly

5. All the proceedings and decisions of the Departmental Committee and the
House in respect of the Petitions for removal of Constitutional Office Holders

from the year 2010 to date.

The said information and documents are required by our client to facilitate our client
to prepare to respond to the four(4) petitions within the requested period of fourteen

14 days for each of the Petitions.

Yours faithfully,
Apollo & Company Advocates

APOLILO MBOYA, HSC, ‘nde’(K)

cc: Client

ce: Dr Jotham Arwa, Advocate
Rachier & Amollo LLP
Mayfair Centre, 5™ floor
Ralph Bunche Road,
P.O Box 55645-00200
NAIROBI
Tel.0722204778
Email: lawtechs(@rachieradvs.co ke
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cc: Donald B. Kipkorir, Advocate
KTK Advocates
KeMU Towers, 4th Floor,
Uhuru Highway/University Way,
P.0. BOX 10176 — 00100
NAIROBI
Tel.0788646283, 0712 113888
Email: mail@kik.co.ke
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Our Ref: ACA/NA/1/2022 Your Ref: NA/CNA/CORR/2022(252} Date:23™@ November 2022

Samuel Njoroge,

Clerk of the National Assembly
Clerk’s Chambers

National Assembly

Parliament Buildings

P.0.Box 45371-01000
NATROBI

Dear Sir, R o g

RE: PETITION FOR REMOVAL FROM OFFICE AND INVITATION TO
ATTEND BEFORE THE DEPARTMENTAL COMMITTEE ON

JUSTICE AND LEGAL AFFAIRS

We refer to your letter dated 16t November 2022 and to our earlier letter
dated 18t November 2022 which elicited no response despite that we
sought to be furnished with information pursuant to Access to Information

Act No. 31 of 2016,.

Forwarded herewith are preliminary objections by our client Juliana Cherera 10 the
four petitions.

Yours faithfully,
Apollo & Company Advocates

&
APOLLO MBOYA, HSC. ‘ndc’(K)}

cc: Client

cc: Dr Jotham Arwa, Advocate
Rachier & Amollo LLP
Mayfair Centre, 5™ floor
Ralph Bunche Road,
P.O Box 55645-00200
NAIROBI
Tel.0722204778
Email: anrachs@racbieradvs,m.ke
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Donald B. Kipkorir, Advocate
KTK Advocates

KeMU Towers, 4th Floor,
Uhuru Highway/University Way,
P.O. BOX 10176 — 00100
NAIROBI

Tel 0788646283, 0712 113888
Email; mail@kik.co.ke

Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites, 3% Floor
P.0.Box 74871-00200

NAIROBI

Tel. 0722643815

Email: info@gichambaadvs.co.ke
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REPUBLIC OF KENYA

NATIONAL ASSEMBLY
13T PARLIAMENT
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

REPUBLICAN LIBERTY PARTY--- - - --PETITIONER
-VERSUS-
COMMISSIONER JULIANA CHERERA---m-mmmrmmsmmmmmmenmnes RESPONDENT

NOTICE OF PRELIMINARY OBJECTION

TAKE NOTICE that Commissioner Juliana Cherera, the respondent herein
shall raise the Preliminary Objection to the Petition of REPUBLICAN

LIBERTY PARTY dated 13% October 2022 on the following grounds:

1. THAT the proceedings before this Honourable Departmental
Committee contravenes Article 250(9) of the Constitution of Kenya
which grant immunity to a member of a commission, or the holder of an
independent office, for anything done in good faith in the performance

of a function of office.

2. THAT the proceedings before the Honourable Departmental Committee
of Justice and Legal Affairs are in contravention of paragraph 4 of the
Standing Order 230 which require the Committee to investigate the
matter and report to the House within fourteen days.

THAT the proceedings before this Honourable Departmental
Committee for removal which are sui generis constitutional and political
process that is quasi-judicial in nature 1s Ot in adherence to the rules of

F_J.]‘

natural justice and fair administrative action. .

4. THAT the proceedings before this Honourable Departmental
Committee contravenes the fundamental rights and freedoms envisaged
in Article 50 of the Constitution of Kenya on fair trial including

adequate time and facilities to prepare a defence.
1
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THAT the petition is not in compliance with the requirements of
paragraphs (a), (b), (¢}, (d), (h),(i),(j),(1) and (m) of Standing Order 223
(Form of Petition) and paragraph (a) (i), (ii) and (iii) Standing Order
230.

THAT the petitioner is corporate entity with a common seal pursuant to
section of the political parties Act No 11 of 2011 but the signatory to the
petition is one Zacharia M. Matayo who has not demonstrated that he
has authority to sign the Petition on behalf of the political party nor
affixed the common seal of the party on the petition.

THAT the Petitioner has not demonstrated the threshold in Article 251
of the Constitution of Kenya for removal of the Commissioner from
office on any of the counts of serious violation of the Constitution or any
other law, gross misconduct, whether in the performance of the
member’s or office holder’s functions or otherwise, physical or mental
incapacity to perform the functions of office incompetence; oOr

bankruptcy.

THAT the Petition is a vain attempt to re-litigate the proceedings of the
Supreme Court of Kenya Presidential Election Petition No. E005 of 2022
(Consolidated with) Presidential Election Petition Nos. E001, E002, E003,
E004, E007 & E008 of 2022 in which the Supreme Court issued ifs
judgment which contained legal and policy recommendations to
improve the electoral landscape.

11.THAT there is no petition before the House and Committee capable of

being investigated by the Honourable Departmental Committee.

Dated at Nairobi this 23 Day of November 2022

APOLLO MBOYA, HSC
APOLLO & COMPANYADVOCATES FOR J ULIANA CHERERA
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TO BE SERVED UPON

Clerk of the National Assembly

Clerk’s Chambers

National Assembly

Parliament Buildings

P.0.Box 45371-01000

NAIROBI

Tel. +254-020-2221291

Email: clerknationalassemblv@parliament. go.ke

Dr. Jotham Arwa, Advocate
Rachier & Amollo LLP

Mayfair Centre, 5% floor

Ralph Bunche Road,

P.O Box 55645-00200

NAIROBI

Tel.0722204778

Email- lawtechs@rachieradvs.co.ke

Donald B. Kipkorir, Advocate
KTK Advocates

KeMU Towers, 4th Floor,

Uhuru Highway/University Way,
P.0. BOX 10176 - 00100
NAIROBI

Tel.0788646283, 0712 113888
Email: mail@ktk.co.ke

Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites, 3rd Floor
P.0.Box 74871-00200

NAIROBI

Tel. 0722643813

Email: info@gichambaadvs.co.ke
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REPUBLIC OF KENYA

NATIONAL ASSEMBLY
13TH PARLIAMENT
DEPARTMENTAL COMMITTEE ON JTUSTICE AND LEGAL AFFAIRS

REV. DENNIS NDWIGA NTHUMBI- PETITIONER
-VERSUS-
COMMISSIONER JULIANA CHERERA--- - -RESPONDENT

NOTICE OF PRELIMINARY OBJECTION

TAKE NOTICE that Commissioner Juliana Cherera, the respondent herein
shall raise the Preliminary Objection to the Petiion of REV. DENNIS

NDWIGA NTHUMBI dated 27¢ November 2022 on the following grounds:

1. THAT the proceedings before this Honourable Departmental
Committee contravenes Article 250(9) of the Constitution of Kenya
which grant immunity to a member of a commission, or the holder of an
independent office, for anything done in good faith in the performance
of a function of office.

2. THAT the proceedings before the Honourable Departmental Committee
of Justice and Legal Affairs are in contravention of paragraph 4 of the
Standing Order 230 which require the Committee to investigate the
matter and report to the House within fourteen days.

THAT the proceedings before this Honourable Departmental
Committee for removal which are sui generis constitutional and political
process that is quasi- judicial in nature is not in adherence to the rules of

(%]

natural justice and fair administrative action. .

4. THAT the proceedings before this Honourable Departmental
Committee contravenes the fundamental rights and freedoms envisaged
i Article 50 of the Constitution of Kenya on fair trial including

adequate time and facilities to prepare 4 defence.
1
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5. THAT the petiton is not in compliance with the requirements of
paragraphs (a), (b), (c), (d), (h),(i),(j),(1) and (m) of Standing Order 223
(Form of Petition) and paragraph (a) (i), (ii) and (iii) Standing Order
230. .

6. THAT the Petitioner has not demonstrated the threshold in Article 251
of the Constitution of Kenya for removal of the Commissioner from
office on any of the counts of serious violation of the Constitution or any
other law, gross misconduct, whether in the performance of the
member’s or office holder’s functions or otherwise, physical or mental
incapacity to perform the functions of office incompetence;

bankruptcy.
7. THAT the Petition is a vain attempt to re-litigate the proceedings of the
Supreme Court of Kenya Presidential Election Petition No. E005 of 2022
(Consolidated with) Presidential Election Pefition Nos. E001, E002, E003,

E004, E007 & E008 of 2022 in which the Supreme Court issued its
judgment which contained legal and policy recommendations to

improve the electoral landscape.

10.THAT there is no petition before the House and Committee capable of
being investigated by the Honourable Departmental Committee.

Dated at Nairobi this 23+ Day of November 2022

APOLLO MBOYA, HSC
APOLLO & C OMPANYADVOCATES FOR J ULIANA CHERERA

TO BE SERVED UPON

Clerk of the National Assembly

Clerk’s Chambers

National Assembly

Parliament Buildings

P.O.Box 45371-01000

NAIROBI

Tel. +254-020-2221291

Email: clerknationalassembly@parliament. go.ke
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Dr. Jotham Arwa, Advocate
Rachier & Amollo LLP

Mayfair Centre, 5" floor

Ralph Bunche Road,

P.O Box 55645-00200

NAIROBI

Tel.0722204776

Email: lawtechs@rachieradvs.co.ke

Donald B. Kipkorir, Advocate
KTK Advocates

KeMU Towers, 4th Floor,

Uhuru Highway/University Way,
P.O. BOX 10176 - 00100
NAIROBI

Tel.0788646283, 0712 113888
Email: mail@ktk.co.ke

Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites, 3 Floor
P.O.Box 74871-00200°

NAIROBI

Tel. 0722643813

Email: info@gichambaadvs.co.ke
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REPUBLIC OF KENYA
NATIONAL ASSEMBLY
13TH PARLIAMENT
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

GEOFFREY LANGAT - PETITIONER
-VERSUS-

COMMISSIONER JULIANA CHERERA--------- RESPONDENT
NOTICE OF PRELIMINARY OBJECTION

TAKE NOTICE that Commissioner Juliana Cherera, the respondent herein
shall raise the Preliminary Objection to the Petition of Geoffrey Langat dated
9th September 2022 on the following grounds:

1. THAT the proceedings before this Honourable Departmental
Committee contravenes Article 250(9) of the Constifution of Kenya
which grant immunity to a member of a commission, or the holder of an
independent office, for anything done in good faith in the performance
of a function of office.

2. THAT the proceedings before the Honourable Departmental Committee
of Justice and Legal Affairs are in contravention of paragraph 4 of the
Standing Order 230 which require the Committee to investigate the
matter and report to the House within fourteen days.

3. THAT the proceedings before this Honourable Departmental
Committee for removal which are sui generis constitutional and political
process that is quasi-judicial in nature is not in adherence to the rules of

natural justice and fair administrative action. .

4. THAT the proceedings before this Honourable Departmental
Committee contravenes the fundamental rights and freedoms envisaged
in Article 50 of the Constitution of Kenya on fair trial including
adequate time and facilities to prepare a defence.

5. THAT the petition is not in compliance with the requirements of
paragraphs (a), (b), (c), (d), (h),(),(j),(1) and (m) of Standing Order 223
(Form of Petition) and paragraph (a) (i), (ii) and (iii) Standing Order

230.
1
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6. THAT the petition is incompetent as it is seeking the removal of one
Juliana Cherere who is not a Constitutional Office holder in

Independent Electoral and Boundaries Commission.

7. THAT the Petitioner has not demonstrated the threshold in Article 251
of the Constitution of Kenya for removal of the Commissioner from
office on any of the counts of serious violation of the Constitution or any
other law, gross misconduct, whether in the performance of the
member’s or office holder’s functions or otherwise, physical or mental
incapacity to perform the functions of office incompetence; or

bankruptcy.

8. THAT the Petition is a vain attempt to re-litigate the proceedings of the
Supreme Court of Kenya Presidential Election Petition No. E005 of 2022
(Consolidated with) Presidential Election Petition Nos. E001, E002, E003,
E004, E007 & E008 of 2022 in which the Supreme Court issued its
judgment which contained legal and policy recommendations to
improve the electoral landscape.

11.THAT there is no petition before the Honourable House and Committee
capable of being investigated.

Dated at Nairobi this 2374 Day of November 2022

APOLLO MBOYA, HSC
APOLLO & COMPANYADVOCATES FOR JULIANA CHERERA

TO BE SERVED UPON

Clerk of the National Assembly

Clerk’s Chambers

National Assembly

Parliament Buildings

P.O.Box 45371-01000

NAJIROBI

Tel. +254-020-2221291

Email: clerknationalassembly@parliament.go.ke
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Dr. Jotham Arwa, Advocate
Rachier & Amollo LLP

Mayfair Centre, 5% floor

Ralph Bunche Road,

.0 Box 55645-00200

NAIROBI

Tel 0722204778

Email: lawtechs@rachieradvs.co.ke

Donald B. Kipkorir, Advocate
KTK Advocates

KeMU Towers, 4th Floor,

Uhuru Highway /University Way,
P.0O. BOX 10176 - 00100
NAIROBI

Tel.0788646283, 0712 113888
Email: mail@ktk.co.ke

Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites, 3 Floor
P.O.Box 74871-00200 |

NAIROBI

Tel. 0722643613

Email: info@gichambaadvs.co.ke
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REPUBLIC OF KENYA
NATIONAL ASSEMBLY
13TH PARLIAMENT
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

OWUOR STEVE GERRY e - ~-PETITIONER
-VERSUS-
COMMISSIONER JULTANA CHERERA----rrmmmmmsmmemmmmmmms RESPONDENT

NOTICE OF PRELIMINARY OBJECTION

TAKE NOTICE that Commissioner Juliana Cherera, the respondent herein
shall raise the Preliminary Objection to the Petition of Owuor Steve Gerry

dated 19t Septermnber 2022 on the following grounds:

1. THAT the proceedings before this Honourable Departmental
Committee contravenes Article 250(9) of the Constitution of Kenya
which grant immunity to a member of a commission, or the holder of an
independent office, for anything done In good faith in the performance

of a function of office.

2. THAT the proceedings before the Honourable Departmental Committee
of Justice and Legal Affairs are in contravention of paragraph 4 of the
Standing Order 230 which require the Committee to investigate the
matter and report to the House within fourteen days.

3. THAT the proceedings before this Honourable Departmental
Committee for removal which are sui generis constitutional and political
process that is quasi-judicial in nature is not in adherence to the rules of

natural justice and fair adminis trative action. .

4. THAT the proceedings before this Honourable Departmental
Committee contravenes the fundamental rights and freedoms envisaged
in Article 50 of the Constitution of Kenya on fair trial including

adequate time and facilities to prepare a defence.
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5. THAT the petition is not in compliance with the requirements of
paragraphs (a), (b), (¢), (d), (h),(i),(j).(1) and (m) of Standing Order 223
(Form of Petition) and paragraph (a) (i), (ii) and (iii) Standing Order
230.

6. THAT the petition is incompetent as it is seeking the removal of one
juliana Cherere who is not a Constitutional Office holder in

Independent Electoral and Boundaries Commission.

7. THAT there is no prayer for removal of Constitutional Office holder in
the petitior.

8 THAT the Petitioner has not demonstrated the threshold in Article 251
of the Constitution of Kenya for removal of the Commissioner from
office on any of the counts of serious violation of the Constitution or any -
other law, gross misconduct, whether m the performance of the
member’s or office holder’s functions or otherwise, physical or mental
incapacity to perform the functions of office incompetence; Or

bankruptcy.

9 THAT the Petition is a vain attempt to re-litigate the proceedings of the
Supreme Court of Kenya Presidential Election Petition No. E005 of 2022
(Consolidated with) Presidential Election Petition Nos. E001, E002, E003,
F004, E007 & E008 of 2022 in which the Supreme Court issued its
judgment which contained legal and policy recommendations to
improve the electoral landscape.

12 THAT there is no petition before the House and Committee capable of
being investigated by the Honourable Departmental Committee.

Dated at Nairobi this 23 Day of November 2022

APOLLC MBOYA, HSC
APOLLO & COMPANYADVOCATES FOR JU LIANA CHERERA
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TO BE SERVED UPON

Clerk of the National Assembly
Clerk’s Chambers

National Assembly

Parliament Buildings

I?.0.Box 45371-01000

NAIROBI

Tel. +254-020-2221291

Email: clerknationalassemblv@parliament.go.ke
Dr. Jotham Arwa, Advocate
Rachier & Amollo LLP

Mayfair Centre, 5t floor

Ralph Bunche Road,

P.O Box 55645-00200

NAIROBI

Tel.0722204778

Email: lawtechs@rachieradvs.co.ke

Donald B. Kiplkorir, Advocate
KTK Advocates

KeMU Towers, 4th Floor,

Uhuru Highway / University Way,
P.O. BOX 10176 - 00100
NAIROBI

Tel. 0788646283, 0712 113888
Email: mail@ktk.co.ke

Gichamba & Co. Advocates

Ngong Hills Hotel Office Suites, 3 Floor
P.O.Box 74871-00200 :
NAIROBI

Tel. 0722643813

Email: info@gichambaadvs.co.ke
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Our Ref: ACA/NA/1/2022 Your Ref: NA/CNA/CORR/2022{302] Date:25% November 2022

Samuel Njoroge,
Clerk of the National Assembly
Clerk’s Chambers

National Assembly

Parliament Buildings

P.0O.Box 45371-01000 _

NAIROBI Advance Copy via
cna@parliament.go.ke, rwalala@gmail com

Dear Sir,

RE: INVITATION TO ATTEND BEFORE THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAIL AFFAIRS IN ITS
CONSIDERATION OF THE PETITICNS PRESENTED ¥OR

REMOVAL OF JULIANA CHERERA

We refer to your letter dated 95th November 2022 sent via email at 8.09
pm on the same day.

As you are aware by our letter dated 23+ November 2022 we requested for
among others information the total number and copies of Petitions
received by the National Assembly Main Records Unit on the removal of
the current Commissioners of Independent Electoral and Boundaries

Commission. The same is not been supplied to date.

Again by our letter dated 25% November 2022, we again requested to be
supplied with the same information and with certified copy of the Ruiing
and the Hansard of the proceedings of 94th November 2022 before the
Departmental Committee on Justice and Legal Affairs. The same 1s yet to

be supplied.

The proceedings of the Departmental Committee are sui generis
constitutional and political process that is quasijudicial in nature where
the rules of natural justice and f2ir administrative action must be
observed. Our client is entitled to the fundamental rights and freedoms 1n
Article 50 of the Constitution of Kenya on fair trial including adequate
time and facilities to prepare a defence. Article 35 of the Constitution of
Kenya and the statutory provision in the Access to Information Act No. 31
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of 2016 bestows on every citizen the right of access to information held by
the State and information held by another person and required for the
exercise or protection of any right or fundamental freedom.

This is therefore to request you once again, that you supply us with the
following:
1. The total number and copies of Petitions received by the National

Assembly Main Records Unit on the removal of the current
Commissioners of Independent Electoral and Boundaries

Commission.

9 The Ruling and Hansard of the proceedings of 24t November 2022
before the Departmental Committee on Justice and Legal Affairs.

3. The Hansard of the entire session of the Departmental Commitiee
from 241h November 2022 to date.

4 All the evidence presented by the petitioners  before the
Departmental Committee in support of their allegations

in addition. we would appreciate to get a confirmation that our client is

permitted to:-

a) eross examine the Petitioners
b) call her witnesses
c) present evidence

The information and the confirmation requested is to enable our client
prepare adequately to defend herself.

We would appreciate to get the information and the confirmation
requested before the end of today.

Yours faithfully,
Apollo & Company Advocates

APOLLO MBOYA, HSC. ‘nde/(K)

ce: Client,
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Samuel Njoroge,

Clerk of the National Assembly
Clerk’s Chambers s e
National Assembly | PR TRECT
Parliament Buildings
P.0.Box 45371-01000 ;
NAIROBI . LBoE: vED e

Dear Sir,

RE: PETITION FOR REMOVAL FROM OFFICE AND INVITATION TO
ATTEND BEFORE THE DEPARTMENTAIL COMMITTEE ON

JUSTICE AND LEGAL AFFAIRS

We have instruction from our client Juliana Cherera, the Vice
Chairperson of the Independent Electoral and Boundaries Commission to
acknowledge receipt of your letter dated 16% November 2022.

We shall attend the proceedings and file the response.

Yours faithfully,
Apollo & Company Advocates

APOLLO MBOYA., HSC, ‘ndc(K)

cc: Client.
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REPUBLIC OF KENYA = < etz "
THE NATIONAL ASSEMBLY e nd (O
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DEPARTMENTAL COMMITTEE GN JUSTICE AND LEGAL AFFAIRS

IN THE MATTER OF PETITION FILED BY:
GEOFFREY LANGAT AGAINST FRANCIS WANDERI;

SEEKING REMOVAL OF FRANCIS WANDERI AS IEBC COMMISSIONER

NOTICE OF PRELIMINARY OBJECTION

TAKE NOTICE that FRANCIS WANDERI (Hereinafter referred to as “The
Objector”) shall raise a preliminary objection at the hearing of the above
proceedings on the following GROUNDS:

1. That the Petition as filed does not meet the threshold as set out in Article
251 of the Constitution of Kenya.

2. The House Committee herein through the office of the Clerk of the National
Assembly has blatantly ignored and/or refused to respond to the Objectors
letter dated 22™ November 2022 whose contents sought information that was
in tandem with the Provisions of Article 50 of the Constitution of Kenya.

Herein annexed for ease of reference.

3. The Petition as filed and the directions as issued by the House Committee on
the hearings thereof contravene and fall foul of the Provisions as set out in
Standing Order No. 230 (4) on the the issue of allowable time required to
respond and defend a petition as filed herein.

4, The allowable time that the Objector has been granted to defend himself falls
foul of Article 50 and Article 31 of the Constitution of Kenya.

5. That committee on Justice and Legal Affairs has no jurisdiction to entertain
the Petition as filed against the Objector pursuant to the provisions of
Standing Order Number 223(f) as read together with sections 3(2) 35 and 36

of the Public Officer Ethics Act.

6. The Petition as filed are incompetent as they violate the provisions of
Standing Order No. 223(f) (as read together with Standing Order Number
230(1) which provide that a petition cannot be admitted to hearing unless it
indicates whether any efforts have been made to have the matter addressed
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by a relevant body and whether there has been any response from that body
or whether the response has been unsatisfactory.

7. The alleged grievances as laid out in the Petition are scanty at best and lack
critical details on the exact nature of the Objectors omission and/or
commission that would have constituted violations of the constitution, or to
have amounted to alleged gross misconduct or incompetence.

8. None of the four Petition which were served upon the Objector contained the
evidence on which it is grounded, which mean that the evidence in support of
each of the Petition will only be known once the hearings begin.

9. The Objector is thus unable to adequately prepare his defence in the absence
of critical information that has been sought through this Honourable House.

10.The Petition as filed before this House are primarily premised on the affidavit
as filed by IEBC Chairman Wafula Chebukati before the Supreme Court and
deal with matters which none of the Petitioners can depone to from their own
knowledge and as such it is only proper that the deponent of the said affidavit
is summoned before this House for purposes of cross-examination.

11.Any adverse determination against the Objector deriving from these
proceedings will visit devastating social, economic, political and professional
consequences upon the Objector on account of gross violation of his
constitutional rights.

12.1In the circumstances, it is only fair that these proceedings be stayed pending
the receipt by the Objector, from the Petitioners of such information and
materials that he needs to fully understand the charges facing him, particulars
whereof are detailed in the letter dated 22" November 2022 from the

Objector’s counsel.

Dated at Nairobi this 23%° day of NOVEMBER 2022

GICHAMBA & COMPANY ADYVOCATES
ADVOCATES FOR COMMISSIONER FRANCIS WANDERI




o e T gy W3 R g :5.'1-_:_.'&;8._’; . _ B -ﬁ_:-‘ﬁ' o




DRAWN & FILED BY:

GICHAMBA & COMPANY ADVOCATES
NGONG HILLS HOTEL OFFICE SUITES
3R FLOOR
P O BOX 74871-00200
NATIROBI
Email: gichamba@gichambaadvs.co.ke
TEL: 0722 643 813

TO BE SERVED UPON:

1.

CLERK OF THE NATIONAL ASSEMBLY
THE NATIONAL ASSEMBLY
PARLIAMENT BUILDINGS

P O BOX 41842-00100

NAIROBI

TEL: +254-020-2221291

CHAIRMAN, JUSTICE & LEGAL AFFAIRS COMMITTEE

RACHIER & AMOLLO LLP

MAYFAIR CENTRE, 5™ FLOOR

RALPH BUNCHE ROAD

P O BOX 55645-00200

NAIROBI

TEL: +254-020-2716013, 0722 204778, 0733 616662

Email: lawtechs@rachieradvs.co.ke

APOLLO & CO. ADVOCATES
KINDARUMA COURT, SUITE B2
KINDARUMA ROAD - KILIMANI
P.0. BOX 2073-00100
NAIROBI.

Email: apollo@aca,co.ke

TEL: 0733 725 482

KTK ADVOCATES

KEMU TOWERS, 4TH FLOOR,

UHURU HIGHWAY/UNIVERSITY WAY,
P. 0. BOX 10176-00100

NAIROBI

Ermail: mail@tkt.co.ke
TEL: 0712 113 888, 0788 646 283



== ey

-y

e .
=

il

b




REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY
13™ PARLIAMENT
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

IN THE MATTER OF PETITIONS FILED BY:

1. REV. DENNIS NTHUMBI;
2. REPUBLICAN LIBERAL PARTY;
3. GEOFFREY LANGAT; AND

4. OWUOR STEVE GERRY

SEEKING REMOVAL OF JUSTUS NYANG’AYA AS IEBC COMMISSIONER

NOTICE OF PRELIMINARY OBJECTION

TAKE NOTICE that JUSTUS NYANG'AYA (Hereinafter called "The Objector”) shall
raise a preliminary objection at the hearing of the above proceedings on the following
GROUNDS:

a)

b)

d)

That this departmental committee on Justice and Legal Affairs has no jurisdiction
to entertain the four petitions filed against the Objector pursuant to the provisions
of Standing Order Number 223(f) as read together with sections 3(2) 35 and 36
of the Public Officer Ethics Act.

All the FOUR petitions facing the Objector are incom petent because they violate
the provisions of Standing Order No. 223(f) [as read together with Standing Order
Number 230(1)] which provide that a petition cannot be admitted to hearing
unless it indicates whether any efforts have been made to have the matter
addressed by a relevant body and whether there has been any response from that
body or whether the response has been unsatisfactory.

That these proceedings contravene Standing Order No. 230(4) of the National
Assembly which require EACH PETITION to be heard and determined within
FOURTEEN (14) DAYS.

Since FOUR (4) petitions have been filed seeking removal of the Objector from
being a member of IEBC, it follows logically that each of the FOUR petitions should
have been allocated a period of FOURTEEN (14) DAYS totalling to FIFTY-SIX
(56) DAYS which would have been sufficient for the Objector to prove his

innocence.
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e) According to the programme that was sent to the Objector, he has been given

g)

)

k)

only ONE (1) HOUR to respond to a total of FOUR (4) separate and independent
petitions, which is not sufficient to permit a fair trial.

Under Article 50(1) of the Constitution, every person has a right to a fair trial
before a court, a tribunal or any “other bady” conducting a hearing which may
culminate into the making of a decision that may adversely affect his rights and
interests.

A Parliamentary Committee conducting a hearing which is intended to kick-start
the process of removing a constitutional office holder from office is therefore

under a duty to ensure its proceedings comply with the minimum standards of fair
trial under the constitution.

The basic ingredients of a fair trial under the constitution as well as the
international human rights law include the following:

(i) The right to be given sufficient details to understand the charges with a
view to preparing a defence thereto;
(i)  The right to be given ADEQUATE TIME and FACILITIES to prepare for

a defence;
(i)  The right to be given IN ADVANCE evidence that is intended to be used

against the accused person;
(iv)  The right to be given the opportunity to call witnesses to support the person
accused’s version of truth and to controvert his accuser’s version of truth;

and
(v)  The right to challenge evidence presented against the person accused.

Each of the above rights, which are all comprised within the broader rubric of the
right to fair trial are threatened with violation in the context of the impending
impeachment proceedings instituted as against the Objector unless the orders
sought herein are granted by this committee.

The charges laid against the Objector lack critical details without which the
Objector cannot understand exactly what actions attributable to him are alleged
to have constituted violations of the constitution, or to have amounted to gross

misconduct or incompetence.

By his advocate’s letter dated 22" November 2022, the Objector has requested
for such details but this committee intends to start the hearings even before the






q)

Objector receives such information and materials as will enable the Objector to
understand exactly what charges are facing him.

Calling a person to defend himself against charges which he does not understand
is the clearest violation of the right to fair trial.

In the circumstances, it is only fair that these proceedings be IMMEDIATELY
HALTED or at the very least stayed pending the receipt by the Objector, from
the Petitioners of such information and materials that he needs to fully
understand the charges facing him, particulars whereof are detailed in the letter
dated 21 November 2022 from the Objector’s lawyers.

As already explained above, although the Objector is entitled to FIFTY-SIX (56)
DAYS to be heard with respect to the FOUR (4) petitions, while according to the
program already circulated this committee, he is being given barely ONE (1)
HOUR, which is far insufficient.

Besides, although there are adequate facilities that prove the innocence of the
Objector in the possession power and custody of the petitioners as well as other
agencies (such as Bomas of Kenya and IEBC) and although the Objector has
requested such persons to furnish him with such facilities for purposes of proving
his innocence and such persons are in the process of preparing such facilities for
purposes of releasing the same to the Objector (as evidenced by the IEBC's letter
to Bomas of Kenya dated 22" November 2022) this committee insists on kick
starting these proceedings even before he receives such facilities. (The letter
aated 227 November from IEBC to Bomas of Kenya is annexed).

None of the four petitions which were served upon the Objector contained the
evidence on which it is grounded, which mean that the evidence in support of
each of the petitions will only be known once the hearings begin.

The Objector cannot therefore prepare with his advocate on how to defend
himself against the evidence which he does not know.

The Objector has requested the petitioners, through the office of the Clerk, to
furnish him with such evidence ahead of the commencement of the hearings,
and is still waiting to be furnished with that evidence. However, even before the
Objector is furnished with such evidence, these proceedings have been
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commenced. This essentially means that the Objector will have been denied a
fair trial.

The Objector has several witnesses who are ready and willing to appear before
the appropriate committee to demonstrate the falsity of the allegations made
against the him in the four petitions.

In his advocate’s letter dated 18" November, 2022, the Objector sought to know
whether he will be permitted to call witnesses. Vide the letter dated 22nd
November, 2022 written by the clerk of the National Assembly the Objector was
told that no decision has been taken by this committee on the question whether
he will be permitted to call witness. (4 copy of that letter is annexed).

The Objector cannot prepare with his potential witness unless he has been given
the requisite green light. Nevertheless, even as the Objector .is waiting for
guidance on the question whether he will be permitted to call witnesses the
departmental committee hearings are set to commence.

All the four petitions are primary premised on the affidavit that was filed by IEBC
Chairman Wafula Chebukati before the Supreme Court and deal with matters
which none of the Petitioners can depone to from their own knowledge.

The Petitioners cannot be cross-examined with respect to allegations made in
the affidavit which was filed by Wafula Chebukati before the Supreme Court.
Consequently, it is only Wafula Chebukati who can be cross-examined with
respect to such issues. In his Advocate’s letter dated 21 November 2022 the
Objector’s Advocate sought to know whether the Objector will be allowed to
cross-examine Wafula Chebukati with reference to the contents of his affidavit
which has given rise to the four petitions facing the Objector.

In spite of the fact that no response has so far been given to the Objector with
regards to the question whether he will be allowed to cross-examine Wafula
Chebukati as aforesaid, these proceedings are set to begin.

These proceedings are likely to have devastating effect upon the Objector in view
of the fact that any adverse determination resulting therefrom will lead to
automatic suspension of the Petitioner.

Any adverse determination against the Objector deriving from these proceedings
will also visit devastating social, economic, political and professional
consequences upon the Objector.,
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In these circumstances, it is practically impossible for the petitioner to defend himself
of the accusations levelled against him in the Four petitions. Consequently, the
Objector REQUESTS:

(a) That these proceedings be IMMEDIATELY HALTED or in the alternative that
these proceeds be stayed until:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

Dated at Nairobi this

This committee gives directions with regards to the issues raised in the letter
dated 18" November 2022 (copy whereof is annexed).

This committee gives its directions with regards to the issues raised in the
letter dated 215 November 2022.

The Objector is given all the information and facilities that he needs to fully
defend himself of the accusations levelled against him in the four petitions.

The Objector is given in advance details of the evidence that the petitioners
intend to adduce as against him.

The Objector is given adequate time to put together all the evidence he
needs o defend himself before this committee.

This committee gives directions on the question whether the Objector will be
allowed to call witnesses.

This committee gives directions on whether the Objector will be given the
opportunity to cross-examine his main accuser (Wafula Chebukati).

ﬂ day of Novwsnboey < 2022

RACHIER & AMOLLO LLP
ADVOCATES FOR JUSTUS NYANG'AYA
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» ADVOCATES « COMMISSIONERS FOR OATHS - NOTARIES PUBLIC

PARTNERS ASSOCIATES
A.D.0 Rachior LLE (Dar} LLM {Nbi) Jean Ogellz LLE (Moi) MA-ICH (&)
; Lt Kevin Wakwaya LLE (Mal) CPM
w0 d b 18]
tionde Amollo LLE {Misi) LLM (Mbi) Litt.D,CPM Exsklel Munyua LLB (Mak)
4, Dkome Arwa LL8 {NET) LLM (Nbi) William Ongoro LLE {KU]
Francis Olala LLE {Goa) CPS (K) Marren Adunga LLB (KU}
Stephen Ligunya LLE [HBl} LLK [NED) Redney Amollo LLB (Mbi)
Alvin Rachler LLB{Wrk)LLM{UC) Samantha tangla LB (CUEA)
Grace Mainz LLB {JHUAT) ACEArD
Bryson Omelo LLE {Mal)
Your Ref: Our Ref: Date: 18-Nov-22

The Clerk

National Assembly
Parliament Buildings
Nairobi

Attention Mr. Samuel Njoroge
Dear Sir,

RE: PETITIONS FILED BY REPUBLICAN LIBERAL PARTY, DENNIS N NTHUMBI,
GEOFFREY LANGAT AND OWUOR STEVE GERRY
OUR CLIENT - JUSTUS NYANG'AYA

We refer to the above petitions and wish to bring to your attention the fact that we have been
retained to act for our above-named client in connection therewith. Before we file any response on
behalf of our client however, our first responsibility is to confirm the completeness of the record.
Accordingly, we should be grateful if you would kindly but urgently confirm to us whether any other
documents, affidavits or annextures may have been filed with yourselves as against our client, apart
from the following documents, which are the only documents served upon our client:

1. Petition filed and signed by Owuor Steve Gerry

2. Petition filed and signed by Rev. Dennis Nthumbi, which is supported by an affidavit sworn
on 27 November 2002, which merely confirms that the deponent is the author and

originator of the petition.
3. Petition by Republican Liberal Party filed and signed by Zachariah M Matayo
4. Petition filed and signed by Geoffrey Langat of ID No. 25154044

Furthermore, we should be grateful if you would also kindly but urgently confirm to us whether our
client will be given the opportunity to attend the Parliamentary Committee proceedings during the
presentation of the case against him by the petitioners for purposes of listening to the factual
allegations being made against him by all the petitioners.

v ruchiradys.co ke
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As you are no doubt aware, the allegations made against our client in the four petitions are
extremely serious and the reliefs sought as against our client are likely to visit disastrous
consequences on him socially, professionally and even politically. Our client is therefore entitled to
a fair trial.

Article 50(1) of the Constitution of Kenya provide that every person has a right to a fair trial before
a court, a tribunal or any other “body”. A Parliamentary Committee hearing a petition seeking to
remove a state officer is therefore “a body” within the meaning of Article 50(1) afaresaid, which
must conduct its proceedings in such a manner as to ensure that any person who might be adversely
affected hy its decisions is given a fair hearing.

The ingredients of a fair hearing under International Human Rights Law includes the following:
a. The right to be informed of the charge against the person accused of any wrongdoing with
sufficient details to answer it;
b. The right to be given adequate time and facilities to prepare a defence to the accusations;
The right to be present when the accusations are being levelled against oneself;
d. The right to be availed all evidence that is sought to be used against the person accused in
zood time before he can be called upon to defend himself; and
e. The right to confront and challenge the evidence presented by his accusers.

5

Our instructions are therefore to demand, as we hereby do as follows:

i, That our client be allowed to attend all the Parliamentary Committee proceedings fromthe
beginning to the end of the presentation of the case against him, whether personally or by
advocate, so that he is enabled to listen to 21l the accusations that will be levelled against
hirm by all the petitioners, and to confront the said petitioners.

i.  That our client be allowed, whether personally or through his advocate, to cross-examine
each of the petitioners to ascertain the veracity of their accusations against our client.

ii. That if no cross-examination of the petitioners will be permitted, then our client be
permitted to submit questions to the petitioners before the commencement of the
proceedings, which queistinns should be answered either before the commencement of the
proceedings or during hearing.

iv. That after the conclusion of the presentation of the case against our client, that our client
be furnished with the complete record of all the proceedings containing all the evidence
and/or allegations made ggainst him by each of the petitioners, as well as all the gquestions
asked by the Committee members, and the answers given to all such questions, at least OME
{1) DAY before he can be called to appear befare the same Committee to defend himself.

v. That our client be given the opportunity to call cuch witnesses-as he will require not only to
controvert the allegations made against him by the petitioners but also to support his own
evidence.
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That if witnesses are not permitted, then our client be allowed to submit witness statements
from such persons as are ready and willing to appear as his witnesses before the
Parliamentary Committee.

That our client be given at least THREE {3) HOURS to defend himself before the

Parliamentary Committee.

That the date and time already set for the appearance of our client before the Parliamentary
Committee be adjusted in such @ manner as to permit full compliance with the basic

touchstones of a fair trial as summarised above.

Your kind but urgent response to the issues raised above will be highly appreciated.

Yours Faithfully
RACHIER & AMOLLO LLP

]

DR. J.0O ARWA

CC: CLIENT
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o BOYOCATES « COMMISSIONERS FOR OATHS « NOTARIES PUBLIC

PARTHERS ASSOCIATES
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Bryson Omelo LLB (Ko}

VARE RS Hemel CI5957122 Dateg{st Nov. 2022

The Clerk
National Assembly

Parliament Buildings
NAIROBI

ATTENTION: SAMWEL NJOROGE
Dear Sir

RE: PETITIONS FILED BY REPUBLICAN LIBERAL PARTY, DENNIS N, NTHUME!, GEOFFREY
LANGAT AND OWUOR STEVE GERRY

\We refer to the above matter and to our letter dated 18% November 2022 and note, with great concem,
that you have not seen it fit io favour us with any response thereto, in spite of the fact that our client
urgently needs your response on the issues raised in that letier for him 1o be able fo prepare his defence
strategy. Your continued silence is therefore highly prejudicial to our client.

We furlher wish to advise that upon careful scrutiny of the accusations made against our client, we have
encountered numerous challenges in our endeavour fa unravel exactly what our client is alleged fo-have
done wrong and which s said to constitute violations of the constitution or fo amount to gross misconduct,
as alleged by the petiioners. Accordingly, there is an urgent need for our client to be furnished with
addificnal information and materials.

The main accusations against our client, as captured in all the four petitions, may be summarised as
follows:

(a) Thathe agreed to moderate the resulis of the just concluded presidential elections at 2 meeting
between JEBC commissioners and cerfain individuals including Raphael Tuju, Amos Wako and
Advocate Kyalo Mbobu.

(b) That he filed an affidavit in support of the petition filed before the Supreme Court challenging the
presidential elections results.

(c) Thathe agreed o certain proposals by the National Security Advisory Commitiee (NSAC) to the
effect that the results of the presidential election should be changad to avert chaos that would
erupt if a certain presidential candidate was declared the winner.

E-lawlachs@rachiradys.co ke,

Mayfzir Centre, 5th Floor VAT BEG MO, 0185055T W +254722204778 v rachiersdvy. oo ke
Ralph Bunche Road PINHD.  PO512221968 t 4254733616602 "0 leave of absence
F O Box 55645 - 00200 T: 4254202716042
Hairobi, Kenya WHEN REPLYING PLEASE +254202716013

QUOTE OUR REFERENCE ] +254202T46015
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(d) That since our client was seen on television announcing results, alongside other commissianers,
statements that were read by four commissioners lo the effect that the presidential election was
opaque did not reflect what they fruly and sincerely believed in. On the conlrary, they comprised
of false, but incendiary, slatements that were targeted at subverting the will of the electorate.

To be able to make sense of the above accusalions, in the context of the various constitutional and
statulory provisions cited, our client requires the pefilioners to fumnish him with the information and
materials outlined hereunder with respect to each of the above accusations.

(a) CONTENTION THAT HE AGREED WITH A REQUEST TO MODERATE RESULTS

With respect to the accusation that our client agreed to a request by Raphael Tuju and Amos Wako to
moderate results of the presidential election, our client maintains that he never atiended that meeing.
The Petitioners however insist that he agreed with such proposals. In these circumstances, it is not
possible for our client to defend himself unless he is furnished by each of the petitioners, with the
following:

(i) CCTV footage indicaling the persons who atiended that meeting.

(ii) The specific words that were allegedly utiered by our client which, according to the
petitioners, could be interpreted to mean that he agreed with the alleged proposal to
moderate resulis.

(i} The. specific mode of communication that was used by our client lo remotely convey such
agreement.

(b) CONTENTION THAT HE FILED AFFIDAVIT SUPPORTING THE PETITIONERS BEFORE THE
SUPREME COURT

While all the petitioners maintain that aur client SUPPORTED the pefilions, our client insists that he
OPPOSED the petitions -which were filed ‘challenging the results of the presidential election (save for
specific concems that he Taised with respect fo access to the server by unauthorised persons). The
petitioners further insist that he filed an affidavit SUPPORTING the petifions. In these circumnstarnces our
client is unable fo respond to stich accusation, unless he is furnished with a copy of the affidavit which
our client allegedly filed before the Supreme Court and in which he SUPPORTED the pefitions.

(c) CONTENTION THAT HE AGREED WITH NSAC PROPOSALS

Although 2ll petitioners maintain that our client supported the proposals that wére allegedly made by one
Kennedy Kihara on behalf of NSAC fo the effect that a particular presidential candidate should not be
declared as a winner, our client maintains that he never uttered a word when NASC members visited
IEBC at Bomas. In these circumstances, it is not possible for our client to defend himself unless each of
the petitioners furnish him with the following:
(i) CCTV footage showing exactly what happened when NSAC visited [EBC Commissioners at
Bomas of Kenya.
(ii) Minutes of the meeting between IEBC Commissioners and the NSAC members.
(iii) The form in which the alleged *agreement” was conveyed, whether orally, by conduct or in
writing,
{iv)  Ifin wriling, a copy of the writlen document, and



ErrghEal s

TR

HERNG -

AR




(v) If orally, then the specific words uttered by our client which were interpreted by each of the
petitioners 1o conslilute "agreement” with NSAC proposal.

(d) CONTENTION THAT THE FOUR COMMISSIONERS' STATEMENTS TO THE EFFECT THAT
THE RESULTS WERE OPAQUE WERE INTENDED TO SUBVERT THE WILL OF THE
ELECTORATE

With respect to this parficular accusation, the Petitioners claim that because they saw our client
announcing some resulls, he was actively involved in {he electoral exercise and consequently he could
not have honestly and sincerely believed that the resulls were opaque. This fhen leads them to the
conclusion that such statements were merely intended fo subvert the will of the electorate. On the other
hand. our client maintains that he was not involved in the process of developing Form 34C which
contained the results that were announced by the chairman, and that while he only announced a few
constituency results, he did not know and could not verify whether such results had been included in the
Form 34C, which conlained presidential elections at county level, and which was prepared withoul his
involvement or input, and finally, whose content he was not given any opportunity to verify.

In these circumstances, and in view of the specific allegations made against our client by the pelitioners,
our client needs the following information and materials to be able to defend himself:

(i) CCTV footage which would show if any meeting was held at Bomas during which the four
commissioners could have been given details of all the County Results that had been verified
and tallied.

(if) CCTV footage showing the four commissioners announcing constituency results which
would reveal the ACTUAL RESULTS that were read by them in the full glare of the cameras.

(iif) A copy of Form 34C which was shown to the four commissioners by IEBC Chairman Wafula
Chebukati, and which triggered the protest from the four commissioners, which alone would
confirm whether any of the results read by the four commissioners was indicated on the face
of the Form 34C, that contained the final presidential results.

(iv) Details of the facts supporting the pelitioners' contention that our client did not sincerely and
honestly believe that the resulis were opaque.

{v) Details of any provision of the constituion, or any stafute which makes it ilegal for a
Commissioner of IEBC fo state his opinien with respect to the opacity or any other
characteristic of the results of any election.

(vi)  Details of any provision of the constitution, or any statute which makes it mandatory for [EBC
Commissioners to be present when election results are being declared by the Chairman of
IEEC.

In addition to the foregoing, and contrary o our earfier letter, we have instructions to notify you that our
client will require slightly more time — upon being furnished with the above details — to prepare and deliver
his defence. ‘We are aware that Rule 230(4) of the Standing Orders allocate a maximum of FOURTEEN
(14) DAYS for “EACH" petition. The program that has been published and which allocates to FOUR
petitions filed against FOUR Commissioners (i.e. each commissioner musl prepare and respond to four
independent petitions) a period of FOURTEEN (14) DAYS for ALL the petitions, and ONE (1) HOUR for
each commissioner, is too tight to permit a meaningful response to the weighty issues raised in each of
the petitions, taking info account the likely impact of the said petitions upon our client. That programme
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violates our client's right to fair trial, as well as his righl to fair administrative action, and needs lo be
amended in the interesis of justice.

Consequently, our instructions are to request as we hereby do, that our client be given a minimum of
SEVEN (7) DAYS to prepare and deliver his response, excluding the period taken by the pefitioners 1o
present their case. Kindly but urgently therefore furnish us with the amended programme to enable us
prepare with our client.

Finally, we should also be grateful if you would kindly but urgently confirm to us if our client will be given
the opportunity to cross-examine the Chairman of IEBC, Wafula Chebukati, in view of the fact that virtually
all the allegations made in the four petitions are premised on the affidavil he filed before the Supreme
Court, the contents of which was treated by all pefitioners as Gospel truth which is the reason why all the
petitioners completely ignored the contents of all other affidavits which were also filed before the Supreme

Court and which denied those allegalions.
Your kind but very urgent response will be highly appreciated.

Yours faithfully
RACHIER & AMOLLO LLP

DR. JOTHAM OKOME ARWA

Cc:  The Speaker, National Assembly

Cc:  The Majority Leader, National Assembly

Cc: The Minarity Leader, National Assembly

Cc:  The Chairperson, Justice & Legal Affairs Commitiee

Cc:  Each Member of the Justice and Legal Affairs Committee.
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REPUBLIC OF KENYA

Clerks Chambers
Mational Assembly
Parliament Buildings
P. Q. Box 4184200100
NAIROBI, KENYA

Telegraphic Address

Bunge, Nairobi

Telephone 2221291

Fax: 2243694

Email: clerh.nacionalossembly.go.ke
Website: www:parliament.go.ke

OFFICE OF THE CLERK — NATIONAL ASSEMBLY

When replying please quote 215t November, 2022
Ref: NA/CNA/CORR/2022 (274)

Rachier & Amollo LLP

Mayfair Cenrtre; 5* Floor “A DVANCE COPY by email”
I{al_ph Bunche Road e =
P. O. Box 55645 —00200 o Rl
MNAIR Dﬂ!

lawrte chierac a.ke

Arrm:Dr. J. O. Arwa

Dear

RE: PETITIONS FILED BY REPUBLICAN LIBERTY PARTY, DENNIS N. NTHUMBI,

GEOFFREY LANGAT & OWOUR STEVE GERR?&_E—GGMMSSH:INER JUSTUS
NYANGAYA ;

The above matter refers.

We confirm that the documents forwarded are the complete record of the documents submitted by
the four (4) Petitioners and conveyed to the Departmental Committee on Justice and Legal Affairs
by the Hon. Speidker of the National Assembly on 15" November, 2022.

We note that our letter to your client dated 16" Noveniber, 2022 Ref: NA/ CINAJCORR/ 2022(254),
did invite your client to attend the hearings of the Committee to be conducted on Thursday, 24%
November,2022, and Friday 25% November, 2022 in person ot by Advocate. In line with the
guidance made by the Hon. Speaker, your client shall be at liberty to cross-examine each of the four
(4) Petitioness as indicated in the Schedule of hearings contained in the letter.

We have conveyed your letter to the Departmental Committee on Justice and Legal Affairs that is
now seized of the matter and shall be able to guide on paragraphs (iv), (¥), (vi), (vii) and (vii) of your
demand in accordance with its Schedule and the npplieabie ptﬁm'sinns of the Natdonal Assembly
Standing Orders.

Yours
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Anniversary Towers
NAIROBI |

21% November 2022 A PERGEIY e

| E J'fhﬂ: HET CORRIEEIEs |
The Chief Executive Officer i |
Independent Blectoral and Eoundﬂnes Commmsniipn ? 9 NOV 2022 '

RE: REQUEST FOR CCTV FOOTAGE RECORDS

As you are no doubl aware, a petition has been presented to Parlioment seeking to
remove me as a Commissioner for IEBC, on the basis of the events that franspired
during the just concluded presidential election.

In order to defend myself, | urgently need the following:

(il CCIV footage giving details of all the presidential election results that were
read out to the public between 9 and 15" August 2022;

(i} CCIV footage showing what transpired during the meeting that was alleged
in the Affidavit of Chaimman Wafula Chebukati fo have taken place on 15
August 2022 at 3.00am between the Commissioners of IERC and Raphael Tuju,
Senafor Amos Wako and Advocate Kyalo Mbobu;

liij CCTV footage of what franspired during the meeting that was alleged to have
taken place between the Commissioners of [EBC and members of the National
Security Advisory Commitiee; and

liv) Minutes of all plenary meetings that were held by the Cornmissioners at Bomas
of Kenya between 9 August 2022 and 15" August 2022.

| should bl grateful if | would receive the same by close of business today.

)
& =

JUSTUS NYANG'AYA
COMMISSIOMER

(

5 d-::[rass ﬁnnhrersary meErs Eth Fll:mr aff Unwersrfy Way. =5 (3 Bux 453?1 -EIL]1 Er Na‘lmb: Kanya v
b@jﬁi_l_ 254 (B EEQEIEID fax +254 l‘_ﬂ} 2!3 2218185, amaﬂ- mfe@lahp.ﬂnke wab rte. www,nei:fc orke
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REF.: IEBC/CS-CEQ/BOMAS/22/11/2022 _ a2 Novenbar, 227

“Mr, Peter Gltaa

‘General Manager/CEQ
Bormnas of Kenya

P, chdﬂﬁﬂ? OGIDG :

Déﬂr_: ﬁ’}v é&fﬁﬂ, ;

<L RE: gg@uesf FQR CCTV FOOTAGE RECORDINGS

H

'-Fun‘h" l_'.m various petitions presented to Parllament (o remove {(4) four IFHC {:.f}”'i”” irm.r_-n
the Cnmm:ssmn requesls CCTV foolage recordings of the following evenls-

-::cw fmtage g:wng details of all lhe presidential election resulls Jimt were fead ol 14
the pL!lec between 9'" August, 2022 and 15 August, .!{129 al the Audilunum

! 2 i CLTU f@ctage shcrw:ng what transpired during Hh‘: mecting that tesk plfsw fuli
e A bl Auguﬂ 2022 at.3.00 am belween the Commisiloners of 1IERC and- H.ﬂ[’JIIHF! Tuju; Areicss
Wako ‘and Adu@ca:e K.va!o Mbobu at- lhe ,-‘\udElorium

3 CCTU ft:u::tage cn" the meeting held at the’ ‘Chalrman’s- Beﬂrdmum al the- Cﬂll Centre-i4all

Euildmg between the. Cemmlsﬂun and the members of the National Securlly Advisory
Cc:nmmlttee
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QEN-; ,LE'_ﬁ-quiiel'; AND. e-e':-'u'r-i;a&mée COMMIISSION

: :iée.ﬁ;reissiqn.er..-lustus N_yeng‘._e{.fe
:.' fﬁer:e}eei_ssie'n_See:?etam’c_ED .
| ee&esueeojeen-we

pnd Nmember 2022
.ﬁ.ﬂn-ﬂeﬂee#

E‘t:-'r: 'REQUEST FOR CCTV FOOTAGE Recoeewes
 MINUTES HELD AT THE BOMAS OF KENYA

Nevember, 2022 requestnng for the CC‘W
between gth August 2022 and

T Reference is meei‘e to w_.reur memo dated 21¢
fee*’tege reeerdlngs ‘and all plenary minutes held.
15“' August 2!322 at Eemes of Kerweh

CCTV footage recoreimgs. enclosed please find the .

!n rEspeet ‘te yerur ree{uest to heve the
of Kenya requestmg hlm to avail them

: lefter sent to the General MenegerfCED Bomas
---'._.es_per yeur request These will be shereel upen reee:pt
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£l P.0. BOX 40689-00100 NATROBI, KENYA

(( ™~ LANGATA/FOREST EDGE ROAD
TEL: +254 208391202, 8350793/5/8

i 020 8068400, 8891575
SCOMAB EMAIL: info@bomasofkenya.co.ke
‘Website: www.bomasofkenya.co.ke

BOK/GM/IEBC/2022-20
29nd November 2022

piarjan Hussein Marjan
Commission Secretary/CEO
Independent Elecforal and Boundaries Commission

Po Box 45371-00100
NAIROBI

Dear Mr. Marjan,

REQUEST FOR CCTV FOOTAGE RECORDINGS _

Reference is made to the above subject matter and your letter ref.
IEBC/CS-CEOQ/BOMAS/22/11/2022 dated 22n¢ November 2022.

We write to inform you that the Commission is hereby granted access fo the
requested CCTV footage recordings.

In accordance with our confractual obligafion to the Commission, we
provide the following:-
1. CCTV Camera surveillance footage of all presidential election results
that were read out to the Public between 9% August 2022 and
150 August 2022 at the Auditorium;

2 CCTV Camerd surveillance footage showing what transpired during
the meeting that took place on 150 August 2022 at 3:00 am beltween
the Commissioners of |EBC and Raphael Tuju, AmMOs Wako and
Advocate Kyalo Mbobu at the Auditorium;

3. CCTV Camera surveillance footage of the meeting held at the
Chairman’s Boardroom at the Call Cenfre Hall Building between the
Commission and the National Security Advisory Committee members.

Kindly note that we do not have CCTV Camera surveillance footage of the
interior rooms of all the boardrooms, VIP rooms, Lounges and offices.

In addition, the Commission will be required 1o send a technical Ofiicer(s) to
tetch the requested information by licising with our Property Manager,
Mr, Joseph Njoroge, af info@bomasofkenya.co.ke and/or 0721 614 139.

Yours Sin’cerelv,

!I i E { N
--—@"“’ﬁi‘? "
(._,_‘;4—-— %
PETER GITAA
GENERAL MANAGER/CHIEF EXECUTIVE OFFICER

Safzguarding Kenya's diverse Cultures through Culours] Performances: Preserving Artifacts; Showeasing
Traditional Homesteads; Promoting Kenyan Culsines, {Ffering Spaece for
Conferencing, Meetings and Picnics
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ANNEXURE 10:

GAZETTE NOTICE
NO. 182 OF 2021
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SPECIAL ISSUE

THE KENYA GAZETTE

Published by Authority of the Republic of Kenya

(Repistered ag a Newspaper at the G.P.O.)

Vol. CXXIII—No. 182

NAIROBI, 1st September, 2021

Price Sh. 60

GAZETTE NOTICE NO. %082
THE CONSTITUTION OF KENYA

THE INDEPENDENT ELECTORAL AND BOUNDARIES
COMMISSION ACT

(No. 9 uf 2011
APPOINTMENT

M EXERCISE of the powers conferred by Article 230 (2) of the
Constitution as read with section 3 (2} of e Independent Electoral
and Boundaries Commission Act, 2011 and Paragraph 4 of the First
Schedule to the Act, I, Uhuru Kenvatta, President and Commander-in-
Chief of the Kenya Defence Forces, appoint—

Juliana Whonge Cherera {Ms.),
Francis Mathenge Wanderi,
Irene Cherop Masit (Ms.),
Justus Abonyo Myang'ayi,

to be members of the Independent Electoral and Boundaries
Commission, for a period of six (6) years,

Dated the st September, 202 |

UHURL KENYATTA,
President.

GAZETTE NOTICE No. 9083
THE CONSTITUTION OF KENYA
THE TEACHERS SERVICE COMMISSION ACT
Ao, 20 o 2012}
APPOINTMENT

IM EXERCISE of the powers conferred by Article 250 (2) of the
Constitution as read with section & (10) of the Teachers Service
Commission Act, 2012, [, Uhure Kenyatta, President and Commander-
in=Chief of the Kenya Defence Forces, appoint—

Micodemus Ojuma Anvang (Dr.),
Christine K. Kahindi {Ms.),
Sharon lelagat Kisire (Ms.),
Annceta G, Wafukho (Ms.),
Salesa Adano Abudao,

to be members of the Teachers Service Commission, for a period of
5i% [6) vears.

Dated the 15t September, 2021,

UHURL KENYATTA,
President.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI
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