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Cabinet Secretary
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Kipevu Inland Container Ep7 Limited
Kipevu Oil Terminal

Kenya Ports Authority

Kilindini Terminals Limited
Mombasa Grain Terminal Limited
Portside Freight Terminal Limited
Public-Private Partnerships
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EXECUTIVE SUMMARY

The Select Committee on Implementation scrutinizes resolutions of the House (including adopted

Commitice mmﬁorﬁ_ Petitions and the undertakings given by the Em:am_ﬁ_ Executive and examines

hether such decisions and undertakings have been implemented within sixty (60) days as

ovided for in the National Assembly Standing Orders and whether such implementation has

en place withjn the minimum time necessary. 7

he report of the Departmental Committee on Finance and National |Planning was tabled before
_ .
1e House on 26™ November, 2020 and adopted on 4" March, 202 __- The Select Committee on

mplementation sought to follow up on the implementation status of E_m aforementioned report and

L

ubsequently held a meeting with officials of the Kenva Ports .PE*WEHQ. The Committee also

(he Committee having reviewed the implementation status of the _E_”__E.. of the Departmental

Commitiee on Einance and National Planning on the Guzﬂ.ﬁmzainw Revenue in Grain Bulk

teceived written submissions from the National Treasury.

Hmizzm Services at the Port of Mombasa and considered the evidence received, observed that the
enya Ports Authority (KPA) has licensed Portside Freight Services Limited as a second-grain

s

ulk terminal opgrator within the Port of Mombasa. The Committee m—m_u abserved that the Kenya

unim Authority was on course in implementing the resolution with E_mma to the development of

ritical infrastructure in all ports to continually gain leverage in techn logy while maximizing the

etum on investment.

The Committee recommends that the Kenya Ports Authority should ﬂum&nq other qualified firms

=L

p other emerging alternative locations at Dongo Kundu SEZ, Lamu Port and Kisumu Port to

pumize revenue collection and to cut down on high demurrage costs. The Committee also that

_ N
pe Mational Treasury and Planning and the Kenya Ports Authority ensures critical infrastructure

(]

—

b installed in allports to continually gain leverage in technology while maximizing the return on

vestment. Further, the Kenya Ports Authority should on a quarterly basis report to the National

Assembly on the|implementation status of the development of critical [infrastructure.

Report on the Report of the DC on Finance and National Plarnwing on|the Optimization af Reverue in
frain Bulk Handling Services af the Port of Mombasa Page 5
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20 ImpL MENTATION STATUS oN THE REPORT OF THE Uﬁwbm_.ﬂgmz,_ﬁﬁ.
COMMITTEFR ON  FINANCE AND EFH_QZPF_ PLANNING ON THE
OPTI IZATION oF REVENUE 1N GRAIN m}HELHEH SERVICES AT THE
PORT oF MOMBASA

2.1 Background

- The Depa ental Committee on Finance ang National Planning held 5 H,mn".m:%nm VIsit to
Grain Bulk J“:n: ng Limited (GBHL) o 21 = November, 2020, tojassass Ways of optimization

of revenue th ugh the grain handling facilitjes 4 the Port of Mom basa.

8| The Committee observed that GBHL operate almast 98% of 4 grain bulk serviceg at the port
of Mombasa apg have been in Operation since 2002 | urther, the Kenya Pors Authority (KPA)
has beep _EEJW one licensed grajp bulk hand]er that is GBHL. operating at berths 3 and 4 at the
Port of M ombasa with an exclusive mandate that was initia]] ¥ granted and expired op 154
February, 200z

an agitation to liberalize
Brain bulk Operations by allowing other additional Operators and equally promote competition
_
0 the industry, [The Port of Mombasa has equally experienced exponential growth of grain

IMports over the last ten (10) vears,

9. _un___n_s.u.:m the m_xE.Q of the exclusjve mandate Period, there has bee

22 xﬁn.uEE__...nnu:dnu by the Departmentg| Committee on Finy nee and National Planpip, g
|

10. The U%mzam:s__ Committes o5 Finance angd Nationa Flanning tahlegd its report op 26t
Npvember, 2020 and made the fu]] owing recommendations, Tha -

1) To optimize revenye collection, KPA should fast-track authorization of design,
development ang Commissioning of gther rain bulk hand|ers to ﬂ:wﬁ_nm efficiency and
effectiveness j the grain FEE_.:m business by 2022-

(1) The Process of appointing new Operator(s) for the grain bulk handling Services in the

country H:r be fair, Open, transparent and adhere to the Pybjje Procurement ang Aszset

_
Disposal a:r. 2015 to ensyre non-discrimination m:nmnnncaiu_.__. ¢n

ey Siesers Report di phe Report of the of Finance ang Neticngf Planning on the nﬂ:._.rh.nu.__.m_wa i Revenue in
Ciraiis Bulk Handling Seryice; o the Port of Mowbasg FPage 1]
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15. The }E:nﬂ@ reported that the following applicants had identified specific sites of interest 1o

them:- Kapa 0 Refinery; Africa Ports and Terminals Multiship International;

-

Mombasa | Grain Terminal Limited; Kilindinj Terminals Limited; Kipevy Inland

Container _ﬁ____m Limited; and Portside Freight Terminals ..___._.__:n.“_. KPA noted that the
Dongo Kundu SEZ is still at the design stage and Lamu Port js sti]] under construction. Botk

Sites were therefore Unattractive to any possible Ppp investors,

6. KPA submitted that in order 1o fast-track the Process towards m.E_E:mEEH_ of design,
development| and commissioning of other gramn bulk handlers| to enhance efficiency and
effectiveness|in the grain handling business by 2022 KPaA Emnm..mna_ni having evaluated all

Proposals identified the most technically feasible for progression :___ accordance with the Law.

_
I¥. The T, mnaaan_ Committee following detailed analyses recommended that each grain hulk

applicant be considered subject to the availability of the berths applied for and the proximity of

their physical location for silos as part of technical and tommercial feasibility,

18| KPA highlighted the details of the seven (7) proposals and the Technical Committee
observations/fi ndings:

] Kapa J“mnaamznﬁ Kapa Oil refineries eXxpressed the need to have thejr bulk storage
ferminal at the

(
ombasa Port. The company was particularly interested in the land which is
linked to the mainland via the new Port Reitz Dongo Kundu areq, ?.EEEM the proposal,

Management E._.“mn_._,__nn_ that KPA does not have adequate Jand for the construction of an

H&__:,cnm_ storage facility and that there are plans to have a new liquid |bulk cargo handling
a

cility near D 80 Kundu which wij require gz corresponding Lnﬁmmn facility to ensure

plimization js achieved and wastes of resources curbed,

o~

(ii} Multiship International Lig. The company made ap application vide g letter Ref
MSIL/nss KPA.68.11/17 on 230 November 2017 1o be allowed "0 occupy berths 13 & 14 ¢
discharge grains and fertilizer on dedicated use. The company expressed interest tg invest in
bath portable grain silos and un-loaders that wil| pe movable and temporari] ¥ placed along the

' on the Repori af the DC on Finance and National Flamming on the Ootisization of Revering fin
tk Handling Servicas ar the Pori of Mombasg Page 13
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(iv) Mombasa Grain Terminal Limited (MGTL): The Mombasa Grain Terminal Limited
(MGTL) vide their letter dated 23rd November 2019, Hﬁ_:mmﬁ__ KPA to grant an irrevocable
and unconditional wayleave permission to construct a _qm::.ﬁnqmmnn grain terminal at the old

KOT, after the scheduled relocation of KOT in 2021. The proposed project construction by

MGTL was _nm_.q.ﬂaﬂmn to take 1-2 years. Further, MGTL Sought _”“.ﬂ._ﬂ_wmmma_._ from KPA to allow
the company to access the proposed project site, in order to carry oul a survey of their design
process and determine the wayleave where MGTL equpment (Conveyor Belts and SGR
Loading Gantry) will be positioned. The MGTL proposal was| analyzed vis-a-vis the KPA
master Plan{2018-2047. The Master plan provides that KPA will decommission and demolish
the old KOT and establish an additional Berth 19 by 300m, with an associated vard area of
7.5ha. The Jn:w capacity for Berth 19 is estimated at 450k TEU/yr. The Master plan anticipates

that a second grain terminal will be developed in Dongo Kundu by 2023. Further, KPA has
Br P 4

planned for the development of a Grain bulk in Lamu Port by 2032 in the event the grain bulk
terminal in Dongo Kundu will have reached its maximum capacity. Pursuant to the above, the
Technical Committee noted that the old KOT which MGTL has identified to develop a grain
and fertilizer terminal, will not be available since KPA has made prior plans to expand Berths
[6-18 and establish an additional Berih 19. Moreover, the space at the old KOT will be used
for containers only. Therefore, management recommended that the request by MGTL be
declined EHMM

and fertilizer terminal, is currently in use and prior plans have been made by KPA to use the

e the old KOT which the company has identified for the development of a grain

identified location.

(v) Kilindini Terminals Limited (KTL): The Company inmm_ a letter dated 2" December
2015 made an application for a wayleave to build and operate a specialized dry bulk discharge

and rmnﬁ:j terminal for grains at the Port of Mombasa. The ,n_qu.EE would be linked by

overhead na_ﬁﬁwnﬁm directly to the berths. KTL also proposed mm_n: no.5 and Berths 11 to 14
as sites for the project. KTL projected cargo to be handled as 1 Ei:nﬁ.ﬂnﬁm by end of 2020 and

increase over the following two years to 1.1 million tons and 1.2 uﬂ_“__:.n..: tons respectively. The
application could not however be progressed as the requested berths are not available for bulk

grain handling.

[rplementation Statuy Repors on the Report of the DC on Fivance and Natiomal FPlanning on the Optimization of Revenue in
[rrain Bulk Handling|Services ai the Port of Wombaza Page 15
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0. In constituti

(1) Alli
PFTL;

4 T

Following the

Subsequently,

Limited, Kap

elaborated h
{1)Section 12

mﬁoEH
i. F

routing|of the overhead conveyors.

award of the ___,nnzmn and wayleave to PFTL.

eunder:-

tewmentation Stats| Report an the Report of the DC on Finance and Nasional Flamming onthe Optinization aof Revenue i
vain Bulk Hondiing Services af the Port of Mombasa Page 17

cense for grain bulk handling operator at the Portl of Mombasa be pranted to

(2} A wayleave be issued for the development of an n:___n%mwn conveyor belt through G-

Section Area to PFTL.

(3) A ub::ﬁduaﬂ team be formed to work with PFTL in developing the island berth.
e

counterpart team to be engaged in firming technical specifications including

Board approval, management obtained concurrence from the Honourable

2 " . .
Attorney General and the National Treasury to progress the project under Specially Permitted

Procurement [Method, Section 114(A) of the Public Procurement and Disposal Act, 2015

an award was made to PFTL and license/wayleave m—mzﬁimﬂm were signed.

n._:m._ Petition No. E045 of 2021, Okiya Omutata Okoiti has sued KPA and CS
National Treasury with interested parties being Kilindini Terminals, Mombasa Grain Terminal

Oil Refineries, Africa Port & Terminals and Multiship International, Kipevu

Inland Container EPZ, Dockworkers Union, and Katiba Institute. The petition n_E:m_:mhm the

2] Under the KPA Master Plan (2018-2047) implementation, KPA s still pursuing alternative

locations for discharge of grain vessels with the ongoing design r& development of Dongo

Kundu SEZ, Lamu Port and Kisumu Port. Due to investment and financing constraints, the
projects will _r undertaken using the PPP Framework.

| . Historically, W.H_ﬁ licensing and issuance of wayleaves was guided by the legal framework as

(2n) of the Kenya Ports Authority Act gives the Board power to enter into
ents with any person:

r the Supply, construction, manufacture, maintenance or repair by that person of

any property, movable or immovable, necessary or desirable for the Authority:

ii.  For the performance or provision by that person of [any of the services or the
facilities which may be performed or provided by the %:._S..E_..

-
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bring in Jﬂ..ﬂ: nfrastructyre required for €Xpansion, investment i technology ang efficient
mnmﬁrcﬁﬁﬂ-m: grain handling equipment under the pPpp framework 1o Meet growing demang
and optimipe fevenue collectipn.

2.3.2 The Nay onal Treasury

24, The Nationg] Treasury submitted 5 written response on 2% January 20722 referenced MOF/TE
200401 *p» (52) and Teported as follows:

o m::_.,uﬁnn efficiency ang effectiveness i the grain wm_iﬁ__.:m business by 2022: The
?.mz_n.:r_ Treasury feported that Kpa had licensed 5 second-grain by terminal opergte
within _:n Port of Mombagg.
(ii)On the re Mmendation tha- the process of Appointing pew OPEIator(s) for the grain by
hand|in services in the Country must he fair, Open, transparen; and adhere 1o the Public
Procure enl and Asgey Disposs| Act, 2015 o ensyre :cn-Emn;Hmum:n: and
dccountability: The Nationa| Treasury feported that Kpa ollowed dye Process jp
allocating the Second-grain by OPerator al the Pory of Mombagg. However, the Matter
ended up in court, (Appendix V1)
(11)On the recommendation that: under the Kpa Master plap of 2018 to 2047, Kpa needs to
PUrsue alternative locations 1 discharge £rain vessels particularly at the Dongg Kundy
mmﬂﬂm_ Onomie Zone, e Upcoming Lamy and Kisymy _u__un”w with consideration op
SPace and | business model applicabje under the Public-Privage E::EEE (PPPs)
framework The Nationg Treasury f€ported that Kpa Plans prov; Tﬂ for the developmen;
of other mue.a terminals ay Dongo Kundy, and Lamy pogy .mﬁ_:m: Public-Private
_umn__nﬁmEﬂ - New UPPOrtunities which WETE not envisigpeg in the Master Plan 2015.
2047 will therefore be considered in the Strategic Plag which is HT._"EE_ every five (5)
years, KPA w_umm since embarked on the development of the mﬁﬁ._nmn Plan Ecmw.m__h_ma

[0 be launcheg before 3¢ Decembey 2022 upon approval by the m.nma of Directorg.

h..ﬁ_...,_a.q“_,ﬁ on the _n._w:ﬁ!.b..ﬂn._.mrln.__n haﬂ.nﬂ:nu_sl
Page 19
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Comm

Hitfee n.wnﬁ._ﬂ._?a

26, The Committee noted that the Ken va Portg Authority had implemented the resolution. However,

=y
=]
=
S
:
S
s
i
5
S

Wayleave {o Fortside Freight Terming) Limited, _
ii. The Procesy of appointin & NeW operator(s) for e grain bulk handling ser vices in the g tinfry

27. The Nationa Treasury reporieg that Kpa followed dye process in allocating the second-grain
|

bulk operator ¢ the Port of Mombags, However, the Matter ended up jp court. KPA reported

that the Poriside Freight Termjna] Limited Proposal wag evaluated and faung to be the most
technically financially feasible since will be 10024 privately .E:.“_mn_ and the project wij
POSE a minimum confljc with other Ongoing and planne KPA dey slopments,

Under the Kp4 Master Play af 2018 1o 2047, KPA needs to Plrsue alterpatiye locations

fo disclay | grain vessels Particularly gt the Dongo Kundy hlﬁmnm. Economic Zone, the

. . : , ; ||
Upcoming Lamu gpd Kisumun Poyes with consideratipn O space and busipegs miodef

applicable __._E_nﬁ the Public.pyj vate Partnersyipg (PPPs) frg _Em_ rk,
1 ! B

Imglementq fion statyy

29, The

National T, SULY reported that Kpa plans to provide for the ama__m__aﬂﬂn:_ of other grain

lgrminals g Ua_:wa Kundu ang Lamu Ppop through Public-Private ..EHEEEE_ New

Opportunities which WEre not envisioned in the Master Plan 2018-2047 will therefore he

cansidered in th Strategic Plan which is reviewed every five (5) iyears, KPA has since
_

embarked on the levelopment of the Strategic Plap, (2023-2027) 1o be launched before 31=

Comnitiee Q&nnﬁfﬁzﬁr

ember 2022 “ROn approval by the Board of Directors,

aton Status Rapors b the Repory afthe DC gn 1 inaice and National Plaming o phe Optiization of Revenye jn
& Hamelling Services the Port of Mompeasg Page 2]
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A0 COMMITTEE OBSERVATIONS

35. The ﬁaaaﬁ_ﬁun having reviewed the implementation status of _Em teport of the Departmental
Committee on Finance and National Planning on the Optimization of Revenue in Grain

Handling Services at the Port of Mombasa and considered the evidence received observed that:

: ﬁnnw.u__ _“_anm.ﬁ___.:ﬁra_._._w__ﬁ_u}”_:mm__,nm.ummﬁ_ wuﬂan_uﬂu_m:mninnmﬂa:&mmn mnna_a-
grain bulk terminal operator within the Port of Mombasa; and,

2) The Kenya Poris Authority was on course in implementing the resolution with regard to

the nnﬁm_a_ﬁ:ma of critical infrastructure in all ports 1o conlinually gain leverage in

technology while maximizing the return on investment,

o the Report of the DC on Fingnce el National Planning on the Ciptimizarion of Revenue in
pait Bulk Hanclling Services ot the Pors of Mombasa Page 23
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9. || The Hon. Pau| Simba Arati, MP Lt

10.|| The Hon. Peter Kimari Kihara, MP

IL| The Hon. Chatles Ngusya Nguna, MP \

12.| The Hon. Feisal Abdalla Bader, MP A

13.| The Hon. Gabriel Kago Mukuha, MP

kel

14, | The Hon. Hasgan Oda Hulufo, MP

h_.m.i__%

15, | The Hon. Jared Okello, MP

A e (N
16. | The Hon. Joash Nyamache Nyamoko, MP | Lt
P
17. | The Hon. Joshua Mwalyo Mbithi, MP ]
|..|._.|.
18. | The Hon. Michael Thoya Kingi, MP ,&% i Jt
9
19. [ The Hon. Nelsdn Koech, MP el e ol
20, |[The Hon, Benjamin Dalu Tayari, MP —]
: ¢ Hon. Benjamin Dalu Tayari, .
L,.,,..TL._H_
21. ||The Hon. Paul Abuor, MP ”
[ sl
a S
22, [{The Hon. Silvanus Osora, MP
oo
23. | [The Hon. John Njuguna Wanjiku, MP J. Vi
ommittee Clerk
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MIN.NO.NA/COIL/2022/010:

The following Minutes were confirmed: -

MIN.

Thg following matt
Under MIN.NO.NA/COI/2021/208:

Thg Committee no

impe

In that regard, the 8§
the {mplementation _NHEW of

MIN.NO.NA/COL/2022/012:

The Committee havi

Ports

Committee on Finan

1)  Minutes of the 53

CONFIMATION OF THE PREVIOUS MINUTES

Sitting held on Thursday 9th Unnn:.&_mﬂ_ 2021 were confirmed as a true

record of the proceedings having been proposed by the Hon. Jared Okello, MP and seconded
by the Hon. Peter Kihara, MP.

2) Minutesof the 1" Sitting held on Thursday 27th January 2022
of the Jcnmmm.ﬁmm having been proposed by the Hon. John N
er Kihara, MP.

Hon. Pe

were confirmed as a true record
yagah, MP and seconded by the

3} Minutes| of the 2* Sitting held on Thursday 10th February 2022 were confirmed as a true

record of the proceedings having been proposed by the Hon.
by the Hon. Jared Okello, MP,

NO.NA/COL/2022/011: MATTERS ARISING

ers arose from the Minutes of the 53rd Sitting: -

ed that the National Treasury was yet to provide
mentation status of the report of the petition on improved terms
Comimittee,

gcretariat was

the aforementioned report. _

._mu__._:?uﬁmﬂ? MP and seconded

Status of the report on improved terms JSor pensioners
d comprehensive report on the
for pensioners as directed by the

asked follow up with the National Treasury to provide an update on

CONSIDERATION AND ADOPTION OF THE

REPORT ON IMPLEMENTATION STATUS OF THE
REPORT ON OPTIMIZATION OF REVENUE IN
GRAIN HANDLING SERVICES AT THE PORT OF

MOMBASA _

ng considered the submissions by the National Treas ury and Planning and the Kenya

Authority noted the following as the implementation status of the report by the Departmental

the gort of Mombasa:

ce & National Planning on the optimization of revenue in grain handling services at

{i) To optimize revenue collection, KPA should fast-track authorization of design,

development and commissioning of other grain bulk handlers to enhance efficiency

and effectiveness in the grain handling business by 20,

: [ . :
The National Treasury reported that KPA had licensed a second-grain bulk terminal operator

within the Port|of Mombasa, KPA also acknowledged having award

Limited (PFTL) a license for bulk grain handling facility at the Port

ed Portside Freight Terminal
of Mombasa and a wayleave
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The

Kihara, MP, and
Fvations and rec

obsel

with the dev
i

gove

Implementa

The National
matches and
Kundu berth

The Committ
with the deve
KPA 3
af the

¥,

Conumnittee ﬂ_._.h..ﬁn__.,_ﬁ___.ﬁa
The Committee noted

To promote efficiency in grain bulk handling in the country,

?E..ﬂﬁm in technology while maximizing the return| on | investment.

infrastructure includes wide berths and state of the art

exceeds the demand for grain commodities. The }n.,.?niq is

Port facility to accommodate more berths to meet the

'The National
completed by
accommodate
terminal Phasq

containerized

Committee, ¢

Treasury reported that KPA is constructing the first

The Committe

the developme

aaﬂ.ﬂ_:ng.:u.. unanimously adopted the report, after it was

that the Kenya Ports Authority was on course in implementing the resolution

elopment of the said infrastructure,

| there is need for the

rivment to provide critical infrastricture to conti nually expand and sustainably sain

Such critical

essel handling equipment

ffon status _

Treasury reported that KPA had put in place Enmm:"zwm to ensure that infrastructure

developing the Dongo

5, measuring 300 meters in length and 15 meters deep while that of Lamu Port will
measure 400 meters

in length and 17 meters deep to accommodate large vessels.

Committee Observation

ee noted that the Kenya Ports Authority was on course in implementing the resolution

lopment of the said infrastructure. _

hould continue investing inci uding through the PPP framework in the expansion

growing demand within the

region. _

Implementation status

3 berths at Port of Lamu to be
|
the relocation of Kipevu Oil Terminal which will
_

March, 2022, The 2" container
> 2 is scheduled to be ready by 2022 further Ena.ﬁw:m KPA’s capacity

cargo. |

April 2022, Additionally,
3 large oil vessels will be commissioned by end of

to handle

Commitiee Observation _

¢ noted that the Kenya Ports Authority is on track to implement the resolution with

nt of the said infrastructure,

15 proposed by the Hon. Peter

nded by the Hon. Jared Okello, MP. The Committee made the following

nmmendations: -
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£aid a word of
Hon. Benjamin
made thereafter,

[ he Chairperson
flor in Standing (

[

[he Chairperson called the
prayer. The agenda for the meeting was adopted, as pr

;

mplementation

COMMITTEE SECRETARIAT

1. Ms. Tracy Chebet Koske: - First Clerk Assistant

2. Mr. }w&mh.mwﬁq:md.__ Hassan - second Clerk Assistant
G, Mr. Donald Manyala - Research Officer [1

1. Ms. Jane Serem - Audio Officer |

B, Mr. Moses Kariuki - Serjeant-at-Anms
VIN.NO.NA/COL2021/203 PRELIMINARIES

wo 0'clock (2.30 p.m.) and
oposed and seconded by the
ectively. Introductions were

meeting to order at thirty minutes past t

ayari, MP, and the Hon. Joshua Mwalyo, MP, resp

thereafter informed the meeting of the mandate of the Committee as provided
Drder 209 of the National Assembly Standing Orders| which was to follow up on
of House resolutions and ensure that the Hoose does notact invain-———

|
CONFIRMATION OF THE PREVIOUS MINUTES

MIN.NO.NA/COL2021/204

This Agenda was deferred to the next Sitting.

NMIN.NO.NA/COL2021/205 MEETING WITH THE Tfﬂuzn MANAGING
DIRECTOR, KENYA ORTS AUTHORITY,

1]

he acting Man
appeared before t

REGARDING THE IMPLEMENTATION STATUS
OF THE REPORT ON THE QPTIMIZATION OF
REVENUE IN GRAIN HANDLING SERVICES AT
THE PORT OF MOMBASA

ging Director Kenya Ports Authority and other officials of the Authority
he Committee 1o brief the Committee on the mEEan_Em:.:: status of the report

by the Dmﬁmnﬂn_
rgvenue in grain handling services at the ports of Mombasa. They i

fallows: That

Iy

dd

order to opti
velopment and

ntal Committee on Finance and National _”._m::im on the optimization of

_ :
nformed the Commitiee as

: _ ] .
nize revenue cellection, KPA has fast-tracked authorization of design,
commissioning of other grain bulk handlers to enhance efficiency and

ef]

K
afr

D
B

the time the

fectiveness in the grain handling business by 2022,

PA Strategic P
Her to diversify
ngo Kundu and

an had already recognized the need for a second grain bulk handler in
from the risk of monopoly. Way back in 2017, the Authority identified
Lamu Port as potential sites for the facility,

Finance and Planning Committee visited, KPA had already embarked on

tht process of identifying the operator (o be licensed. Given that the w_nﬁ}. Strategic Plan was
widely shared Emm:

: for operating a second

in the industry, several privately initiated proposals
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VEArs.

"onsequently,

q
fl
Iy
d
H

ischarge and
Eriilizer

edicated grain
ark Terminus.

T

i

ica Ports and
squght for an o

fipm mooring b
syitable land for

K
|

4

pposal.

Africa Ports and

Ti
refiuested KA

copstruct a Fertili
KOT in 2021, The

F
P

wi

ther, MGTL

ject site, In o

for allocation of]

hand
S /nss. KPP A

were sorely committed for container traffic as the development and conversion plans for
berth no. 11-14

was underway and construction was expected to bel completed in about three

Multiship vide letter 6th June 2018 Ref Em_ﬁmzmw-ﬁw}.ama;_m requested
a yard adjacent to berth no.5 1o build and operate a specialized dry bulk
handling terminal for grains and rehabilitation TH, shed no.7 and 8 for
mng dedicated for SGR. Further, Multiship | vide letter Ref,
13/3-19 dated 18" March 2019 submitted a proposal for the development of

Allocation of space in the port adjacent to berth No.5 to
dedicated SGR dry bulk grain discharging and handling t
Shed No. 7/8 or 9/10 for rehabilitation to handle bulk fe
dedigated transportation via SGR during discharge from

he Technical (
uper facility for
ea for steel and

3. Africa Ports

responded yide letier Ref. MCS/4/8/01 dated 16™ January 20
tions/plots identified by Africa Ports and Terminals through their due diligence to be
itable for the pi
application wi
d Asset Dispo
brporate Un{n_n_u.ﬂni for the Masterplan and the General Manager, Operation as well as the
bad of Procurement & Supplies regarding the relevant matter

4. Mombas
e Mombasa Grain Terminal Limited (MGTL) vide a lener nm__n__u 23™ November 2019,

8
_.Hﬂ to carry out survey of their design process and
ere MGTL equ

d fertilizer terminals at the port of Mombasa and SGR Athi-River Green
ey specifically requested the following:
construct the specialized
erminal.

rtilizer for

the vessels in the Port.
committee observed that the yard adjacent to Yard No. 5 is a common
SGR and Meter Gauge Railway (MGR}-loading-and a temporary storage
motor vehicles.

and Terminals
Terminals vide their letter Bef. APT-COR-2018-00

Ortunity 1o engage in Marine activities including
oys to the wharf and vice versa. They also req
development of grain and LPG Terminals in Lam

4 dated 3" January 2018
transshipment of cargo
ested for allocation of
Port.

B seeking details of the

oposed investment, Similarly, KPA advised Africa .Tn_nm and Terminals that
| be considered against the Authority's Master Plan M.En_ ‘Public Procurement
sal Act and Rules. The company was also m.sEn__.n. to contact the Head of

3

associated with their

f'erminals is yet 10 submit a response to the above

Grain Terminal Limited

to grant an immevocable and unconditional way
rer and Grain Terminal at the old KOT, after the
proposed project construction by MGTL was envisi

uﬁ.ﬁ and permission to

scheduled relocation of
pmed to take 1-2 years.

to access the proposed
determine the wayleave
ill be positioned.

ught permission from KPA to allow the company

pment (Conveyor Belts and SGR Loading Gantry) w
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Further, KPA |
2032 in the €
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7. Portside Fr
priside Freight

1 overhead cony

he PFTL propos

since it will be 1
going and planned KPA developments. In addition, PFTL owns ldnd adjacent to G-Section
silos will be located which makes them the most m_.EmEn mﬁ.ﬁ:nﬁ_ﬂ

here the storage

line with Sect

Blard of Directors during its 382™ Meeting held on 30" Novemb

120. The Board

1. A license

Section

3. A countd

routing of t

hllowing the

Ukider the KPA Master Plan (2018-2047) implementation, KPA 1s
cations for discharge of grain vessel with the ongoing design and
undu SEZ, Lamu Port and Kisumu Port. Due to investment and financing constraints,
be undertaken using the PPP Framework.

¢ projects will

ﬂwm_cd.“_nm:u__" the

yleaves: -

Section 12 (

1 For

4. The counterpart team to be engaged in firming technical

reduction of the Port congestion. |

was analyzed against the KPA Master Plan 2018;

as considered as a future plan. _

wmm—; Terminal Limited

fgr bulk grain handling facility at the Port of Mombasa and a wayleay

eyor belt through the G-Section area of the Port.

00% privately funded and the project will pose min

|
deliberated the PFTL business proposal and resolved

for grain bulk handling operator at the Port of Mom

2. A wayleave be issued for development of an overhead conve

Area to PFTL.
rpart team be formed to work with PFTL in develo

he overhead convieyors.

ard approval, Management obtained concurrenc

ttorney General| and the National Treasury to progress the project u
bocurement Method, Section 114(A) of the Public Frocurement and

egal framework as elaborated hereunder guided the

w””__ of the Kenya Ports Authority Act gives the B

¥ person-
the supply, construction, manufacture, maintenanc

th
Terminal Limited (PFTL) vide a letter dated 6 Apri

&r

1 terminal for bulk volumes hauled via SGR, ir._n* 15 expected to contribute

2047, The Master Plan

a second grain terminal will be developed in Dongo Kundu by 2023,
as planned for the development of a Grain bulk mmE__E in Lamu Port by
nt the Grain bulk terminal in Dongo Kundu wall have reached its maximum

b

1 2020 sought a license
e for the development of

al was evaluated and found 1o be the most technically and financially feasible

mum conflict with other

jon 12 of the KPA Act Management submitied the evaluation report to the

2020 and 3™ December

basa be granted to PFTL.
vor belt  through G-

ping the island berth.

specifications including

e fiom the Honourable
nder Specially Permitted
Disposal Act, 2015.

hbsequently, an award was made to PFTL and license/wayleave agreements signed.

still pursuing alternative

development of Dongo

licensing and issuance of

oard power to enter inlo

e or repair by that
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il

court proceedings and orders granted, if any;

The Commitiee sought for clarification from the KPA :wmu_. ing| a letter to Kilindini

Terminals

Limited referenced CDD/2/1/13(56) dated 23™ October 2017, on application

to build and operate a bulk grain handling facility at the port of Mombasa, and whether

it was consistent with the date of application;

The process of identifying a 2™ container terminus was concluded in July 2021;
mu.ﬁ |

The Authprity receives monthly initiatives from people with
their ope
master plan,

The Strategic Plan and the Master Plan for KPA are public do
the industry hence companies with capacity applied for the ™
The }E_.T:J, sets up standing committees on each field (
criteria Jn every project and hire transactional advisors wh

expertise.
identify challenges in privately initiated proposals; and
An attempt by KPA to tender for the 2™ bulk terminal

Urban Deyelopment.

The Committee instructed the Authority to provide the following: -

i. [The letter from
The license ag
hetween the 1w

MIN.N

0O.NA/COL/Z021/206:

the Ministry of Transport cancelling the tender for th

giving GBHL exclusivity and monopoly for § years

ADJOURNMENT

The meeting was adjourned at 4.30 p.m.

TN
Sign... e

Uu.n...__.u.u

(Chairperson)

i_i

idea due to speciality of

ations and the idea of having another grain handling operator was in the

cuments launched within
bull: terminal;

o consider and evaluate
ere they don™t have the

They also set up a technical team to consider propesals by millers and

was cancelled through

instructions from the Ministry of ,_.Enm_”_n.: _nﬁ.ﬂEnEﬂm m,:EE _EEE In__._mEm and

= 2" bulk terminal;

reement/arrangement between Grain Bulk Handlers Ltd and KPA signed

p2t -
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_
"
CHAIRPERSON'S FOREWORD _

lhis report contains the findings and recommendations of the _u__numn:__ﬁhﬂ_ Committee on Finance and
MNational EE..irm on its fact-finding visit to Grain Bulk Handling Limited (GBHL) which was

hindertaken on 21* November, 2020. _

[The objective of the visit was 1o assess ways of optimization of revenue through the grain handling
facilities at the Fort of Mombasa. The Committee toured the facilities of GBHL where it was ohserved
hat they operate almost 98% of all grain bulk services at the Port| of Mombasa and have been in
bperation since 3002, _

enya Ports Authority (KPA) has been having one licensed grain bulk handler that is GBHL operating
t berths 3 and 4 at the Port of Mombasa with an exclusive mandate that was initially granted and
xpired on 15" February, 2008, Following this expiry, there has been an agitation to liberalize grain bulk
perations by allowing other additional operator(s) and equally promote competition in the industry.

uring the past ten (10) years, the Port of Mombasa has equally experienced exponential growth of
rain imports {with wheat and grain almost quadrupling). This significhnt growth has given an impetus
n the need 1o have a second or third or fourth grain bulk handling terminal.

he Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly for the
gistical and technical support accorded to it during its sittings. The Committee further wishes to thank
enya Ports }Emamﬁ as well as all the stakeholders who made the WE_M.,H:@: visit successful. Finally, I
ish to express|my appreciation to the Honorable Members of the Committee who made useful
ontributions towards the preparation and production of this report.

]

o]

. behalf of the Departmental Committee on Finance and National Planning and pursuant to provisions
f Standing Order 199(6), it is my pleasant privilege and honour lo ﬂ_nnmm_ﬂ to this House the Report on
the aptimization|of reverue in grain handling services at the Port of Mombasa®.

o

B

Hon. Gladys Wanga, CBS, MP
i ommitice on Finance and National Pla
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.3 COMMITTEE MEMBERSHIP
. The Departmental Committee on Finance and Mational Planning was constituted by the House in

December, 2017 and comprises of the following Members: - _

Chairperson _
Hon. Gladys Wanga, CBS, MP
MP for Homabay County

ODM Party

Vice-Chairperson
Hon. [saac W, Ndirangu
MP for Roysambu Constituency
Jubilee Party
Hon. Jimmy O. Angwenyi, MP ODM Party
P for Kitutu ﬁ__”mnrn North Constituency
ubilee Part

Hon. Joshua Kandie, MP
MP for Baringo| Central Constituency

Hon. Christopher Omulele, MP MCC Party
P for Luanda Clonstituency
QDM Party Hon. Stanley Muthama, MP
MP for Lamu West Constituency
{on. Shakeel m#_w_...__umq Ahmed, MP Jubilee Party
P for Kisumu East Constituency .
dependent Member Hon. Edith Nyenze, MP
MP for Kitui West Constituency
on. Daniel Nanok, MP WDM-K
P for Turkana West Constituency
ubilee P'a Hon. Catherine Waruguru, MP
MP for Laikipia County
Hon. (Dr.) Christine Ombaka, MP Jubilee Party
P for Siaya County
DM Par Hon. James Mwangi, MP
MP for Tetu na__ﬁ:ﬁss_
on. Andrew Okuome, MP Jubilee Party
P for Karachuonyo Constituency
DM Pa Han. (Prof.) Mohamtid Muhamed, MP
MP for Wajir Squth Constituency
on. David ?ﬁﬁu__m. MP Jubilee Party
for Kitui Rural Constituency
OCU Party Hon. Peter Lochakapong, MP
MP for Sigor Canstituency
Hon. Francis K. Kimani, MP Jubilee Party
MIP for Molo Constituency _
Jubilee Par Hon. Qalicha Gufu Wario, MP
MP for Moyale Constituency

qr_u?.___u.m_uﬂ:_ow:?iﬁ m:v_.__nn_.mwﬁ
MP for Butula Constituency
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2 INTRODUCTION
6. Globally, n_._m dry bulk trade has grown because of the need for faw materials in several important

industries such as steel, aluminum and fertilizer manufacture, ampng others. A large fleet exists to -
service this ftrade. As a result, bulk shipping has become a EE_EU, expanding sector of shipping
industry and (bulk tonnage now accounts for abaut three-guarters of the world’s merchant fleet.

7. KPA has H_.nun having one licensed grain bulk handler that is GBHL operating at berths 3 and 4 at the

Mmﬂmam Mombasa with an exclusive mandate that was initially granted and expired on 15 February,
Table 1: GRAINS HANDLED BY GBHL FROM 2015 TO 2020
[~ Yiears Total .a,ranm..., handled No. of Ships
mﬁm 2,043,680 87
2016 1,939,477 Bl
2017 3,087,643 | 101
2018 2,422,890 80
2019 2,792,141 85
M,_Em_ 2,181,766 79
4G_M,Pﬁ 14,467,597 513
TOTAL AVG/YEAR 2,411,266 85

§. Transportation of bulk commodities has undergone a radical change due to the iremendous increase
in size and garrying capacity of vessels. This enormous increase in the volume of cargo has
emphasized the need for faster and more efficient handling and storage operations, to exploit
economies of scale. The scope of global materials handling industty is incredibly varied, from the
supply of single pieces of mobile equipment to dedicated turnkey terminals handling millions of
tonnes of major bulk commodities annually.

41 ESTABLISHMENT OF GRAIN BULK HANDLERS LIMITED|

91 The Grain Bulk Handlers Limited (GBHL) is a private limited company incorporated in 2000 to
undertake m.mm__mﬁ and forwarding services with specialty in cereals handling. The Company has
mstalled its equipment at berths 3 and 4 at the Port of Mombasa in Kenya, with the conveyors leading
to the storage elsewhere within the precincts of the port.

1§ The company] owns and operates a specialized bulk discharge and handling terminal for grain

imports. GBHL facilities comprise of the following: -
i. Vessel ling facility;

ii. m:_fqﬂmﬂ_ terminal;

ili. A bulk storage terminal;

iv. Bagged im_amruzmmnm_. and

v. Local trangportation.

PAGE TF17
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I8. The tariff rate per tonne (or part thereof) of dry general or dry Eu__w cargo handled at Mbaraki, bulk
bitumen handled via bitutainers, soda ash handled via conveyors EE.__"_“ be one Dollar and fifty cents
(LJSD 1.50) while the tariff rate (or part thereof) of cargo handled|at Mombasa Old Port or Outports
or at other ithan appointed places unless otherwise stated or cargo handled at Mbaraki, soda ash
handled vid conveyor would be Dollars nought and fifty cents (USD 0.50). Accordingly, the
aggregate of the tariff rates would be two Dollars (USD 2) per tonne (ot part thereof).

19. In the Agreement, KPA was not to publish or create a separate category of tariff in respect of the
handling of commodities through the Terminal and that the tariff rates applicable to the handling of
nu:ﬁﬂﬁ&:# through the Terminal would at all times and from z_w_._m to time for the purposes of the
application of tariff rates by KPA to users of the Port be categorised ﬁ“: and be regarded as being
similar to the operations and services that are undertaken by persons other than GBHL as at the date
of signing the Agreement. _

20. The Agreement was to remain in foree for a period of thirty-three ﬁuvmwmma commencing from and
including the start date. _

P 1. The Agreement gave GBHL the powers to:-
i, Eﬁr_ﬁmﬁ commodities from ships docking at the berths pursuant to confractual arrangements

between GBHL and its customers; .

iL. an:._.m of commodities into ships docking at the berths pursuant to contractual arrangements
fﬁﬁn__n: GBHL and its customers;

lil.  handling of commodities at the Terminal and areas adjacent to the Terminal including
storage warehousing and bagging together with all necessary documentation and accounting
pursuant 1o contractual arrangements between GBHL and :.uncm.muﬁnﬂ.. and

iv. _3&_? of commodities onto vehicles and railway wagons for delivery to consignees and
other cargo handling operations including all necessary documentation and accounting.

2. KPA and GBHL signed the Second Variation of License Agreement in respect of the License
Agreement dated 17" December, 2002 and the Variation of Licerse Agreement dated 13" April,
2008. .

]
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3.2 CEREAL m__.__:rﬁmmm ASSOCIATION
[ their submission, CMA, stated that:-

2. Cereal ?.:zn? Association was registered in the year 2000 and operationalized in 2007. It represents
40% of the cereal market in Kenya. There are one hundred and fifty 5ix|(156) maize millers and fifty
six (36) wheat millers in Kenya. .

3. There is a deficit of between 2 million to 2.7 million metric tonnes of wheat in Kenya per annum and
there are times when maize is also imported when there s a M_E_.wmmm. It is because of these large
amounts of |grain imports that CMA recommended that there should be mare grain handling
companies at the Port of Mombasa because having one handler Has led to delays in clearance of
cereals and payment of high demurrage charges by clients.

}4. GBHL was the only company licensed 1o handle grains at the H___g_mﬁ from the year 2008 to 2009,
Additionally, the rates charged to GBHL by KPA were lower than those charged to other
conventional handlers and this makes it difficult for other handlers to penctrate the market.

15. KPA Board __En approved the licensing of a second grain handling company but KPA was yet to
1ssue the license.

L

-3 KENYA SHIPS AGENTS ASSOCIATION, KENYA TRAN SPORTERS ASSOCIATION
AND KENYA FREIGHT FORWARDERS ASSOCIATION .

1 their submissign, they noted that:-

H6. The cost of tiansportation in Kenya was very high and this was dccasioned by cess fees charged by
when goods are being ferried across the counties. multiple licenses, unharmonised parking fees among
others. The sifuation has really made road transportation expensive with the attendant cost being passed
over to the final consumer,

—

3f. There is need| to increase rolling stock by both KPA and GBHL, KPA|offered nine free storage days
while GBHL offered seven free storage days. The free storage days should be increased in order to make

the Port mnEHEm to importers. The regional tracking seals and KRA staff should be increased in order

to reduce clearance time at the Port.

3¢. A lot of emphasis is placed on the use of the Standard Gauge Railway (8GR) as opposed to trucks and
this denies tricks business. The market has been monopolised by multinational companies which is
against the pravision of section 16 of the Merchant Shipping Act, 2009.

ms-ﬁrnwcdansnmmnznmnmﬂm;n:nam:_aE_._E.En_:_uumu m_.h__uu._a _unrm_.ﬂasmﬁué::miniaw
avoiding overlapping mandates which results in delayed clearance of jgoods at the Port.

34 KENYA PORTS AUTHORITY
Inf their submission, KPA stated that:-
40. M/s Grain|Bulk Handling Limited holds a lease, way-leave and license agreements from KPA
for purposes of bulk grain handling from berth 3 and 4 through|an overhead conveyor running
across the Port area to their facility outside the Port area at Shimanzi. The original owners of
GBHL wene Jaffer and Jaffer Limited wha changed its name to Grain [Bulk Handlers Ltd in 1994
(herein reférred to as GBHL).
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51. GBHL rates per ton or pari thereof--

Item Tariff Rate (USD) gl
Stevedoring 1.65
Wharfage | 220
TOTAL | 385
52, Quayside bagging and using own equipment rates per ton or part thereof:-

Item Tariff Rate (USD

| Stevedoring 4.40
Bagging 1.00
Wharfage 5.00 |
TOTAL 10.40

53. The rationale for the above charges is because KPA tariffs are structured on a through cost-plus-
basis giving cognizance (o the resource utilization and appropriate profit margin.

4. The difference between GBHL charges and conventional bulk handling is USD 6.55 (10.40-
3.85). GBHL benefits from its investment which provide for a mare efficient and cost effective
handliy

33. Grain Millers pay a handling fee of USD 1§ per ton when grains are collected from GBHL.
GBHL provides free seven (7) days storage and thereafter pay USD 0,13 per ton per day.

A s6 Tt is alsa noted that GBHL charges to millers exceed what would be paid if the grains were

hk\ collected directly from KPA by USD 5.6 (16 to 10.4). Since it is 2 comnpetitive market, millers

could be enjoying other advantages at GBHL and e not golleeti ir grains.fi A
conventional handling methods. A Mg nﬂ_.W_ﬁ.uH: +a_“_ﬁ ?Eﬁﬂm wmfmﬂﬁﬁmﬁw

37. In terms of grains handled by GBHL from 2015 to 2020 a total tonnage handled was 14,467,597
tonnes with total number of being five hundred and thirteen (513) as shown in the table below:-

T

Years Total tonnage handled No. Of Ships |
2015 _ 2,043 680 87
2016 1,939,477 81
2017 N 3,087,643 101 |
2018 2,422,890 80
2019 2,792,141 85
2020 2,181,766 79
i TOTAL 14,467,597 513
TOTAL AVG/YEAR 2,411,266 85
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4 COMMITTEES® OBSERVATIONS
Following E_M”mﬂﬁ__an visit to the Porl of Mombasa and fiom the stakeholders® submissions, the
Committee observed that:-

60. Cargo throughput at the Port of Mombasa has been risi _ over the years driven by the
nm:mmﬂ_n_:&:m economic growth of countries that use the nEA:m_mH import and export.

61. Kenya Ports Authority through the Wayleave Agreement of 1992 for a peried of forty-five (45)
years and a License Agreement entered in 2000 for a period E.A, thirty-three (33) years designated
berths 3land 4 to GBHL to handle grain bulk vessel discharge alongside the conventional dry
grain and fertilizer handling that utilize grabs for bagged CATZO,

62. GBHL is a private company which commenced operations in 2000 and solely operates a
specialized terminal (berths 3 and 4) for handling bulk grain imports and is the sole operator for
mechanical bulk grain handling at the Port of Mombasa.

63. GBHL facilitics comprise of a vessel handling facility, a bulk transit terminal, a bulk storage
terminal bagped warehousing and local transportation services.

64. Terminalfberths 3 and 4 are designated to GBHL but occasionally, the berth serves as a common
user facility for purposes of discharging other vessels when idle.

65. The Port pf Mombasa has limited berths for handling specializad carge including dry bulk grain
discharge, this shortage is attributed to the congestion experienced at the Port especially during
emergency, surge in importation and or humanitarian crisis.

G66. Kenya Ports Authority is responsible for providing the critical infrastructure to support the
berthing of grain bulk whereas GBHL has installed equipment for discharge of grain vessels and
storage facilitics.

67. Grain and| bulk handling at the Port is done either through GBHL vide conveyor from the port to
silos outside the Port; or conventionally by bagging vide grabs onto bagging plants alongside
ships and loaded to trucks.

68. Conventional grain bagging is mainly done where there is excess demand for vessel discharge
resulting from long queucs of ships awaiting clearance hence waiting time and demurrage
charges are not deemed economical.

69. GBHL uses highly mechanized systems with dust suppression filters which has resulted in
reduced dust emission to the environment, shorter ship dwell times and reduced cargo wastage.
|

70. GBHL dry bulk handling terminal in Nairobi is complete E__E_u storage capacity of 134, 000

MIT of cango, the terminal is adjacent to the Athi SGR station. The two institutions entered into a
lease agreement on 25" November, 2018 with the aim of m:ﬂc._m_”um GBHL to reside and conduct
dry bulk handling without hindrance. The Nairobi terminal is responsible for non-food products

such as clinker, coal and fertilizer,

Y L L .
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5 COMMITT
From the above

Repors of the Deprrurenal Corymittcs on Finauce ond Natiaral Plassing oo the apiTRnear of Fevsie e q.:s.:q__a Jeurittiing services af the

Farr af

T

L RECOMMENDATIONS

r#mnﬂ.___.m:n:m. the Commitiee recommends that:-
In aai to optimize revenue collection, KPA should -
development and commissioning of other grain bulk
effectiveness

authorization of .design,
to enhance efficiency and

in the grain handling business by 2022, m

76. The pro of appointing new operator(s) for the grain bulk handling services in the country
must be fair, open, transparent and adhere to the Public Procurement and Asset Disposal Act,
2013 to ensurc non-discrimination and accountability. .

77. Under the KPA Master Plan of 2018 to 2047, KPA needs to pursue alternative locations to
discharge grain vessels particularly at the Dongo Kundu Special Economic Zone (SEZ), the
upcoming Lamu and Kisumu Ports with consideration on space and business model applicable
under the| Public Private Partnerships (PPPs) framework, _

78. To promgte efficiency in grain bulk handling in the country, HL.E is need for the government to

provide n_z..ﬁm_ infrastructure to continually expand and mﬁ_m.EwEu:mE: leverage in technology
while Emﬁmﬁ.ﬁm:m on the return on investment, Such critical __E_mmmq:n_:_.n includes wide berths

and state of the art vessel handling equipment.
79. KPA should continue investin including through the PPP fi in_expansion of the Por

Facility to|accommodate more berths to meet the growing demand within the region.

-
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' HON. GLADYS WANGA, CBS, MP
" CHAIRPERSON
DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLANNING
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MIN.NO.NA/F&NP/2020/283:  COMMUNICATION FROM CHAIRPERSON
The meeting was called to order at 02.30 p.m. and a prayer was sald. The Chairperson then

welcomed the meeting to deliberate on the day’s agenda,

MIN.NO. %#Zeﬁaua_ﬂm# CONFIRMATION OF ?:.L.E.H.Hm
T

Agenda de

ed

MIN.NO.NA/F&NP/2020/285: CONSIDERATION .PEH; ADOPTION OF THE

REPORT ON THE INSPECTION VISITS TO KRA
OFFICES TO ASCERTAIN THE IMPACT OF
REVENUE ENHANCEMENT INITIATIVES ON
REVENUE COLLECTION

The Committee considered the report and adopted it having been proposed and seconded by
Hon. Shakee] Shabbir, CBS, MP and Hon. James Gichuhi, MP respectively. The Committee

agreed on the following observations and recommendations:-

COMMITTEES® OBSERVATIONS

Following the inspection visits to KRA Offices and OSBPS, the Committee observed that:-

2|Page

Reverue collection points installed with scanners collect more revenus compared to those
without scanners but with high traffic. For instance, the Malaba OSBP which is busier
than :_..n Namanga OSBP managed to collect revenue of w...mi_, 2 billion in the FY 2019/20
EE_“__H..E to Namanga which collected KSh. 4 billion in the same FY;

Automation of systems has enhanced revenue collection by [KRA as there is less human
intervention and increased information sharing between the regianal offices and with the
jﬂnm_ﬁ_us_mh centralized monitoring centre; _

KRA is understaffed with four thousand five hundred Emmﬁ permanent and pensionable
staff and one thousand eight hundred (1800) under contract terms. This understaffing has
resulted in revenue underperformance due to inadequate staff| complement; posing a
challenge on service delivery; _

The Malaba OSBPs lacks decent staff housing forcing the staff to travel long distances to
and H.z._ﬁn._ work which reduces productivity and puts them inlan awkward position where

they have to seek accommodation in houses owned by mazmw_nﬂ thereby compromising
their :.__.mml_”..__n _

There was huge potential of revenue increase if the OSBPs were made to operate 24hours
as it E_H__ ease of doing business since there is no limitations of working hours. Traders
are able to import and export more, The 24hr operations willl also ease congestion as the
operating hours will be flexible; _ .

KRA installed in Regional Electronic Cargo Tracking Seals (RECTS) where all
nn_:_h._n"m—.ﬁﬂ_ Transit Cargo & Single Customs Territory (SCT) goods from the port, and
excisable goods are tracked under the Regional Electronic Cargo Tracking System
Emn.hwu__ Seals. The installation of the cargo tracking system has greatly minimized cases
of carription and theft of goods on transit as there is less of o human intervention and
thus .E._._Hn_{m_ﬁ_ transparency due to real time information sharing, Before the RECTS,
KRA ,.___.ﬂﬁ forced to escort trucks physically to ensure Ej they reach destination as
declared. However, the cargo tracking devices are very few| with the Inland Container
Deport (having only five thousand (5,000) seals). The lack of enough seals has created
anEoL at the Port of Mombasa and hence the need to invest in additional RECTs;

The lack of harmonization of tax on commaodities between Kenya and her neighbors has

mﬁnn_c;_muu smuggling of goods into the country especially aleoholic and soft drinks. For

—e e g —_————- = .
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10.

12,

MIN.NO.NA/F&NP/2020/286:

The Committe;

The
staff|

Supp

Kenya Revenue Authority is grossly understaffed at 4500 permanent staff and 1800
on contract. The National Treasury should allocate additional funds under the
lementary Estimates I for 2020/21 to employ un&:unm“_ 2000 staff:

The |Cabinet Secretary, National Treasury and the Commissioner General, Kenya
m.hqun Authority, should work out ways of operationaliz ng all One Stop Border Posts
to operate 24 hours a day by the end of the year 2021, There is need for regional
diplomatic engagement between Kenya and her zﬂ.m"r_una lo ensure necessary
infrastructure is put in place to facilitate 24 hour operations;
The National Treasury should engage with Ministries of
m,mmr_ﬁ during the budget cycle for the FY 2021/2022 in o
duty charged by respective countries;

The Cabinet Secretary for National Treasury should dire
transfer land owned by Kenya Ports Authority in Malaba to
purpases of building a truck parking facility. Once the transfer is done, Treasury should
source funding to build the parking facility before the end of 2021;

The Cabinet Secretary, National Treasury should provide & report to Parliament on the
Statug of Special Economic Zone on how they compete with the rest of the East African
countries within sixty days upon adeption of the report;
The Cabinet Secretary Ministry of Industrialization, ._,_.ET and Cooperatives should
establish industrial zones where, in consultation with the Cabinet Secretary, Ministry of
Energy the cost of electricity shall be subsidized in order|to attract investment in the
Em:ﬂ?ﬂﬁﬁm sector; Provide a status report on the establishment of industrial zones and
the progress made in establishing the same:
The National Treasury in consultation with the Departmental Committee on Finance and
National Planning should review Tax Laws in the country in order to promote ease of
doing business in the country. The amendments should be mu__En__EE_ in the Finance Bill,
2021

The Commissioner General, KRA should include the purchase of regional electronic
cargo seals in the Authority’s budgets for the Financial vears 2021/2022; 2022/2023; and-
2023/2024; ||

To effectivel y combat illegal trade ‘and tax evasion at the m_n._,“nm of Mombasa and Kisumu,
Parliament should allocate funds in Kenya Revenue Authority’s budget for the FY
2021/2022 for the purchase of speedboats; .
Kenya |Revenue Authority should budget and purchase cold storage equipment in all One
Stop Border Posts to ensure that goods stored in the warehouses are kept in the right
conditions before they are dispalched; and

Feasibility studies should be carried out to find out the viabi
post at Shompaole as the long and porous border between Nam
Border|Posts poses a greater avenue for tax evaders,

Finance in the Fast African
rder to harmonize the excise

ct Kenya Ports Authority to
Kenya Revenue Authority for

ity of establishing a border
angd and Isebania One Stop

CONSIDERATION AND
REPORT ON THE OPTIM
IN GRAIN HANDLING SE
OF MOMBASA

e considered the report and adopted it having been

ADOPTION OF THE
ZATION OF REVENUE
VICES AT THE PORT

proposed and seconded by

Hon. Edith ZUn
the following

alrage

bservations and recommendations:-

nze, MP and Hon. Qalicha Wario, MP respectively.

The Committee agreed on
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COMMI E RECOMMENDATIONS
From the above observations, the Committee recommends that:- |
}:

proposed variation of their initial application to change location from berth 11 to berth 5
which has a width of 76 meters while a vessel has an average length of 200 meters
making it inadequate for use.

In order to optimize revenue collection, KPA should fast-track authorization of design,
development and commissioning of other grain bulk handlers ta enhance efficiency and
effectiveness in the grain handling business wwluEu .

The process of appointing new operator(s) for the grain bulk handling services in the
countty must be fair, open, transparent and adhere to the Public| Procurement and Asset

Disposal Act, 2015 to ensure non-discrimination and accountability.
Under the KPA Master Plan of 2018 to 2047, KPA needs t0 pursue alternative locations

——

to distharge grain vessels particularly at the Dongo Kundu Special Economic Zone
(SEZ); the upcoming Lamu and Kisumu Ports with consideration on space and business
modellapplicable under the Public Private Partnerships (PPPs) framework.

In order to promote efficiency in grain bulk handling in the untry, there is need for the
government to provide critical infrastructure to continually Xpand and sustainably gain

e S

leverage in technology while maximizing on the return on investment. Such eritical
infrastiucture includes wide berths and state of the art vessel handling equipment.

KPA should continue investing including through the PPP Eﬁnﬁﬁ} in expansion of the

g a—

Port facility to accommodate more berths to meet the growing demand within the region.

MIN.NO.NA/F&NP/2020/287: ADJOURNMENT/DATE OF NEXT MEETING

There being n
meeting will be held on Tuesday, 1%December, 2020 at 10.00 a.m.

) other business to deliberate on, the meeting was adjourned at 04.08 p.m. The next

ON. GLADYS WANGA, CBS, MP
(CHAIRPERSON)

" | Nowmber 7070
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it

This $kond Variation of Licence Agreement is made as n.qmﬁ:oammr{ ﬂﬂg ,.m.n:m

1‘."_._, ._ﬁ.1m RT5 AUTHORITY, a body corporate c._&: Perpetual succession
- .1.. €d under the Kenya Ports Authority Act (Cap. 291) for the purpaose
‘Jd e 2of-0f Post Office Box Number 95009 — m_uEA—. Mombasa (hereinafter

;.ﬁ.,n..u to as "KPA™ which expression shall, where the context so requires,

¥
]

R .m@}.“ SUccessors in title and permitted E:ir__n and
s

BULK HAMNDLERS LIMITED, (Company | Number €, 18094) a
iability company incorporated in the Republic of Kenya and of
ost Office Box B0469 - B0O10D, Mombasa (hereinafter referred to as
.__nD_._._E:.,.,: which expression, where the content $o requires includes the
Company’s successors in title and permitted assigns)

Each hereinafter, referred to individually as a “Party” ﬁ_:n__ collectively as the
"Parties'],

WHEREAS:

(A} The Parties hereto entered into a Licence Agreement| (" Licerce Agreement”)
nm“;mn_ 17" December 2002 relating to handing of grains cereals and
_nmﬁ::mmn in bulk in the Port of Mombasa and the anman_m Agreement was
varied by the Variation of Licence Agreement (“Variation of Licence

ement”) dated 13* April, 2018.

(8) e Partles hereto have agreed to further amend and vary the Licence
}mqmmsm:q and the Variation of Licence Agreement on the terms and
conditions set cut in this Second Varistion of Enm:__nm Agreement and to
make provision for certain additional matters as stipulated hereunder;

===[C]  The Parties have agreed that this Second Variation of ﬂn_m:nm Agreement
Y shall form and be construed as being part of the Licenice Agreement and the
Variation of Licence Agreement.

CONSIDERATION of the due and punctual performance of the Company of
@ covenants and agreements in this Second Varlation of _.ﬂnm_._wm Agreement and
4@ further| consideration of the payment by the Company| to |KPA the sums of
nya Shillings Thirty thousand (Kshs, 30,000/ (receipt whereof is hereby
= _n...oEmm_u_hmmn_ by KPA); now it is hereby agreed that with effect on and from the
ate hereof the Licence Agreement and the Variation of Licence Agreement shall

m:._m_._n_mn_ and varied as follows;

Page2 ofd
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N WWITNESS WHEREOF, this Agreement has been mxmnHHn_ by the dulv
itten above.

authorized representatives of each Party as of the date first wr

EXECUTION

SEALED with the Common Seal of

DIRECTOR/SECRETARY

CRAIMN wTFﬂ HAMDLERS LIMITED
In the Presence of

MTERGING DIRECTOR

DIRECTOR/SECRETARY

)
}
)
)
)
)
)
)
)
J
)
]
)
)
)
)
_ )
SEALED with the Common Seal of )
)
)
)
)
}
)
)
)
)
)
)
J
)
)
)
)
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This Agreement fis made is of £he day nwvamT _
: -F7

WL

}
R TR FERpE i A ol P BN
BETWEEN : C SRR BN, u
15 KENYA PORTS AUTHORITY, a body corporats with|perpetual succession

WHEREAS :

—_——

LA]

(B}

(C)

IT IS HEREBY| AGREED as follows:

established under The Kenya Ports Authority| Act (cap. 391) rfor

Lhe purposes herecf of Ppost Office Box N er 95009, Momhags . s
(herefinafter referred to as “KPA" which mhvwm.“.;. jE qsmsﬂﬁaﬁ

the cdontext so requires, include Kpa‘s Successprer B

3 Hi
permitted assigns): and _.#\__...xx.nﬂ»._wxl.

T i

GRAIN| BULKE HANMDLERS LIMITED (Company Number
FHHHWH& liability company incorporated in th
of Post Office Bext Number 50469, Monbasa (hereihs)
a= ""EBRHL” which EXpressicn shall, where the gen =
include GBHL's successors in kiktle mnd Permitted| assigns),

GBHL presently undertakes the Operations at mnn_mmumnmﬂn ta the
Port.

RPA wishes to supervise and regulate certain |aspects of the
Operations and activities relating thereto.

GBHL has agreed to be Supervised and regulated by KPA in relation
to cerxtain aspects of the Cperations referred to in this
Agresment and on the terms and conditions | set out in this
LAgreement.

CEFINITIONS AND INTERFRETATION

In this| Agreement (including the recitals of this Agreement) the
following expressions shall, wanless the tontiext otherwise
regquires, have the meanings: [

"Act” means The Kenya Ports Authoerity het (Chapter 391, laws of
Benya) ;

"Berths'! means the two acdjacent berths at the Fort known as
“"Barth No. 3" and "Berth No. ¢+;

"Business Day” means a day (other than a Saturday Sunday or
gazetted public holiday in Eenya) on which banking institutions
are generally epen For the conduct of banking ﬁrmwnnmm in Kenya;

|
“Commodities” means maize rice wheat and ather types of grains
and cerepls and fertilisers; .

"Fee” means the fee payable by GBHL to HEPAa Bursdant to Section 2;

Wiy

O
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In th

(al

{c])

(d)

[e)

(k]

is Agreement, unless the context ctherwise requires:

[

words denoting the singular number only mﬁan include the
plural number alsoc and vice wersa and |words importing the
masculine gender include the feminine gender and umﬂﬂmﬂ and
vice wersa;

reference to Sections sub-clauses clauses and Schedules
s5hall be construed as references to wmnnkﬂdm gub=clBuses
and clau=ses of and the schedules to ﬂrpr Wnﬂﬂﬂauﬁn

the expression "perscen” shall include :W_Hmﬂwp or natural
person partnership trust company “._E.._An venture or other
body {whether corperate or unincerporate);

reference teo the expression “month” meahs a calendar meonth;

8 reference, to a statute shall include any statutery
extension or modification amendment or re-enactment and any
regulations or order made under that statute and any
general reference to a statute includes any regulations or
orders made under that statute;

references to the “parties" or “partyT means the perscns
ﬁ:ﬂ are parties to this Agreement;

"Dollars” and "U.5.3" denote the lawfull cyrrency from time
to time of the United States of Zmerica

g reference teo “dwi® means dead-weight;

a reference te "tax" includes any present eor future tax
Huty impost levy or charge of any kind which is imposed by
pr  pursuant to the laws of the mmﬂcwhp« of Henya (and
includes any penalty intersst or mpnm in connection
Eherewith) ;

a8 reference to "“tonne” and “tonnage® refers to mekbric
tonnes; and

references to the “Tariff Book” shall include any revision
modification or amendment thereta.

Sectign headings shall not affect the interpretation of this

Ahgreoeement.

References to or te a provision of a document ares references to

it as
Ehis

duly amended or supplemented before of after the date of
reemenkt.

—— Lﬁ].
L[ My
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3.2

i

[
[a}  jwithin two (2) months after making any
shall deliver to KPR documentary evide
the KPA that the tax had been paid
taxation authority.

Eny lue added tax payable or which may be
Fee shall be for the account of GBHL.

If GBHL fails to make payment of the Fee ¢

tax deduction GBHL
nce satisfactory fto
to| the appropriate

come payable on Che

n the due date for

payment GBHL shall pay interest on such sum

for the period Lrom

{and #:npcmm:ﬂu the due date for payment up to the date of actual

payment (after as well as before any judgement) in accordance

with [|this eclause 2.5.

Interest shall be %mw&wpn at the rate

which| is five per cent. (5%) per annum aboye the Dollar LIBOR
rate |published from time to time by Barclays Bank of Kenya

Limited throughout the relevant period.

Interest under this

clause 2.5 shall accrue from day to day be n.ﬂﬂnﬁﬁﬁﬁn at the end
of each month and shall be paid by GBHL on demand.

If the Fes shall fall due for payment on a

s
Business

Following Business Day.

mﬂmmW&HMHGE AMD REGULATION BY EPA

GEHL fﬁﬂmmm that EPA shall be responsible foz
Levels and reviewing the GBHL Charges from ti

In ordar to enable KPR to undertake the mat
clavse 3.1, GBHL shall upon a reguest in writ
to KPA the following information and document

day which is pot =&

Day payment shall be effected pn |[the immediately

- mgnitoring Service
me (ko time.

ters referred te in
ing from KFA provide
gz

information and deocuments in relation to the |GBHL Charges

{al the audited financial statements of mmmhn and
[ |
(L) GRHL' s published tariff rates (including all revisions);

information and documents in relation to Service Levels
|

(a) individual Ship’s ocutturn reports;
§=3 anthly Ships’ file report; and
(el GBHL' s gquarterly marketing report.

In ﬂrw avent tThat KPA shall wish te consult $Hnﬂ GEHL on any
matter or issue relating to Service Enﬂnwm and/or the GBHL
nwmﬁnbm the following procedures shall be follouwed:

(a) PR shall give at least thirty (30) |days prior written
otice (hereinafter called the .“Request HNotice”) to GBHL
ith details of the issues KPA wishes| td consult on the
easons for wishing to do se and the agtions which KPA
ould wish GBHL to undertake in the cirsc ErANCES;

2

W
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(d} 4t will carry out the routine cleaning and | clearing of the
ﬂﬁmﬂmwnm and any other areas within the| Port following any
pillage of Commodities in the conduct |of |the Operations;
nd
(&) t will use all reasonable endeavours to ensure that the
perations are performed in accordance with the Service
evels.

AGREEMENTS BY KPA

In nn:rnﬂmﬂmwhc: of the agreement by GBHL to
regulated as set out in Section 3, KPA hereby

bel supervised and

mﬂimnu with GBHL:

that KPA shall procure that those Ships
cpntracted to discharge Commoditie
Ccommodities
Bgrths {or,

faj)

as the case may be, any one

%Ihﬂ? GRHL has been
=

from or locad

inte shall be given mhmnnwnw access to the

of them) provided

that KFA's obligation to give priority s@gcess to the Berths

will only apply in the following cases:

{1 where the Ships in gquestion
{or, as the case may be, any
notified by KPA to all users of

to time: and

GEHL has informed KPA in
(24) before the day

whare
Lwenty-four

subject to paragraph 5.1 (c),
that

that,
shHall precure
permit allew

eilght (8) years commencing from 15
construct develop and/or operate any

limitaticons applicable to the ﬂun. of the Berths

and/or licence any person

conform to the
one of them) =as=

the| Fort from time

writing at least
as [of which it is

intended that a Ship will dock 4t the Berths (or,
as the case may be, any one of nlmauw

Ken J!th net, and KPA
ne  person nnﬂnhnppﬂn by KPA shall,

for a period of
Mﬁwnﬁmhmn 2000 to
acility which is

capakble of discharging Commodities shipped in bulk from a

Ship docked at any berth in the Port and|which Commodities

« afiter discharge are stored in bulk in s
cither similar storage facilities erected
in
K or any person controlled by KBA
control provided that nething in this
m:rwu prevent HPA from
uﬂrnmnwﬂﬁu 4% bagging

plant operators o

()
and carry eon the Cperations;
Fin

permitting other p
q% nmﬂ
undertaking storage of Commodities ocutside the

KPA hereby permits allows and licences GBHL

nHﬂm warehouses or
_ﬂﬂmmﬂﬁ land in or

the vicinity of the Port or on any other land over which

;nu management or
[sub~clause 5.1(b)
rsons carrying on
e guayside and
Port;

undertake

T
i W
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6.1

REPRESENT

"ATIOMS AWND WARRANTIES BY KPR

KPR represents and warrants to GEHL that:

fa)

(b}

(ci

fdi

it has the power to cbserve and perform its |obligations under

this Agreement;

all| corporate approvals consents and mﬁHFUHﬁnwww required by
KPR to enter into and perform its obligations under this
mmﬂwmam:ﬂ hawve been obtained and remain in full force and
effect;

thi Agreement constitutes walid and |legally binding
obligations of KPFA enforceable in accordance Ewn# its terms;
and

neither the making of this RAgreement ner the compliance with

its
the

terms will conflict with or result in a|breach of any of
terms conditions of provisions of, |or | constitute a

default or reguire any consent under, any indenture mortgage
charge agreement or other instrument or arrangement to which

KBEA
te

is a party or by which KPA is bound or viclate any of the
or provisiens of the Act or any mﬂnfmaﬂnw decree or

order of any rule or regulation applicable to KPA.
|

Tha representations and warranties in clause 6.1 shall be deesmed
repeated by KPR on and as of each day that this Agreement remains

in force

mmm?mmMZHrHHﬂzm RND WARRANTIES BY GRHL

nd effect.

GBHL represents and warrants to KPA that:

ia)

(o)

=31

id)

it has the powar to observe and perform its pbligations under

this

all

Rgreement;

corporate approvals consents and suthorisations required

by GBHL te enter inte and perform its obligations under this
Agreement have been obtained and remain in £ull force and

effect;

this Agreement <¢onstitutes <+alid and Hmﬂrppw binding

abli
and

neit
its
the

gations of GBHL enforceable in accordance with its terms;

her the making of this Agreement nor the compliance with
terms will conflict with or result in a|breach of any of
terms conditions aor provisions of, |or |constitute a

default or reguire any consent under, any Hﬂumﬂﬂnﬂm mortgage

chamn
GHEHIT
the
aS3C

ge agreemant or other instrument or mnnmnauﬂmﬁn to vwhich
iz a party or by which GBHL is bound gr wioclate any of
terms or provisions of GBHL' s HnﬂaHuuuL% and articles of

ciation or any judgement decree applicab to GBHL;
8.
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3

B.4

The relevant addressee address and facsimile
e purposes of this Agresment,

far th

o BPA; to:

.0, Box 95009

253
ttrn: Managing Director
aM MNo: 0li-311B&7
for GBHL, to:

.0. Box 804639

mbasa
Wmﬂnu Exscutive Chairman
Fax Nes: 0l1-316845,

nurmber of each party

subject tp clause 9.4 are:

011 230232 [

A party may neotify the other party to this hgzeement of a change

to its| name address or facsimile number for the purposes of
clause | 8.3 provided that such notificatian gshall only be
effective on:

fal

=3 iff
dite falling fifteen (15) Pusiness Days
such change has been given.

DORATION

the date specified in the notification asg
Che change is to take place; or

the date on which

no date is szpecified or the date speciified is less than

tan (10) days after the date on which notice is given, the

Lunmw notice of any

This Rgreement shall remain in force for a perlod lof thirty three

(33) years commencing from (and including) the

LCOSTS

Bach party shall bear its own costs incurred j

anHw Date.

| ;
n the negotiation

pPreparation and execution of this Agreement provided that GBEHIL

shall pay the stamp duty which is payable an

with this Agreement.

or| in connection

mmmﬂnzxMMH _
|
No party shall be entitled to assign any of Aits rights or
transfer any of its obligations hereunder withbut the prier
written |consent of the other party. ﬁ” v
=iy

b 3y B

e

_....1._.‘_..__
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SCHEDUOLE 2

. SERVICE LEVELS

A Discharge of Cemmodities from Ships

GBHL will use its best endeavours tra reach 2n |average through
vessel |[rate of 7,000 dwt per weather working day.

Hapdling of Commodities at the Terminal .

B
"

GBHL will use its best endeaveurs te reach| an average daily
delivery rate of 3,500 tonnes per weather working day, subject ta
avallability of transport.

IN WITNESS WHEREOF this Agreement has been duly executed by the
parties hereto as of the.day and year first above written.

NYA PORTS AUTHORITY
h the

Managing nnnndﬂiiﬁ11iihﬂﬂllldi

erbmu with the Commen Szal of

nee af:

[

i S S ST [ -

Secratary

FALED with the Common Seal of
GHAAIN BULK HANDLERS LIMITED

iy the presente of:

\\...E
77

|I..||||||||-|..H.\ﬂ_\-11|...

Directer

Rt Mt bt Lt bt bl Bk Rt ) e M s

Fag s

H30p. & . {

pad ) LTI
\ gL T P n..-r..-.-L..J._ .
L

||,._J.
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apa Oil Refinery,

frica Ports and Terminals,
ultiship International,

ombasa Grain Terminal Limited,
ilindini Terminals Limited,

\ipevu Inland Container EPZ Limited and
Portside Freight Terminals Limited.

_?.T‘_.._.. =

a.
b.
C.

I

B,

d.
e.
f.

g.

Notably, the Master Plan envisaged amqm_qném:ﬂ of a second
bulk grain handling facility at Dongo Kundu ahd Lamu Port as

stated above. However,
stage m._,_._n_ Lamu Port is still under construction
therefore unattractive to any possible PPP inve

In order to fast-track the process towards

the Dongo Kundu SEZ

design, development and commissioning of
handlers to
handling business by 2022, KPA

E.n.m_.mmﬁ_.m_,n: in accordance with the Law.

subject
nEx._j_ﬁ< of their physical location for silos
and commercial feasibility.

The follo

Technical Committee cn_mm_.{mﬂa:mmmza_.:mmh -

1. Kapa 04 Refineries

enhance efficiency and effective

The Technical Committee following detailed
recommended that each grain bulk applicant
to the availability of the berths appl

Kapa Oil refineries expressed the need to have
storage ?T_d_:ﬁ at the Mombasa Port. The

is still at design
. Both sites were
stors.

authorization of
.w_”:mﬂ grain bulk

ness in the grain
Management having evaluated
all _u&nnmm_m identified the most technica

ly feasible for

analyses
um considered
ed for and the

as part of technical

ing are the details of the seven (7) proposals and the

their own bulk
company was
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= Allocation of space in the port adjacent to berth No.5 to
nm__:mﬂ.:nn the specialized dedicated SGR dry bulk grain
uw_mn_._mﬂmm:m and handling terminal .

® Shed No. 7/8 or 9/10 for rehabilitation to handle bulk

fertilizer for dedicated transportation via SGR during

discharge from the vessels in the Port, |

The Technical Committee observed that the yard adjacent to Yard
No. 5 is a mna...,.__:._n: user facility for SGR and Meter Gauge Railway
(MGR) loading and a temporary storage area for steel and motor

vehicles, _

3. Africa _y_u_.nm and Terminals

Africa _uc;_ﬂ and Terminals vide their letter Ref, APT-COR-2018-004
dated 3rd January 2018 sought for an nnﬂcﬁﬁzﬁw to engage in
Marine actjvities including transshipment of cargo from mooring
buoys to the wharf and vice versa. They also requested for
allocation of suitable land for development of grain and LPG

|
Terminals in Lamu Port,

KPA _,mm_,.a____%a vide letter Ref. MCS/4/8/01 dated 16th January
2018 seeking details of the locations/plots identified by Africa Ports

and Terminals through their due diligence to w__m suitable for the

_uS_u.ummn ﬁ"_._ﬂmmn_.:m:_... Similarly, KPA advised  Africa Ports and
Terminals that its application will be considered against the
Authority’s Master Plan and Public Procurement and Asset Disposal
Act and Rules. The company was also guided to contact the Head
pf Corporate Development for the Masterplan |and the General
Manager, Operation as well as the Head of Procu rement & Supplies

fegarding the relevant matters associated with their proposal.

o

\frica Ports|land Terminals is yet to submit a response to the above.
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pnd prior plans have been made by KPA to use the identified
ocation.

b. Kilindini Terminals Limited

he company vide their letter dated 2nd December 2015 made an
pplication [for a wayleave to build and operate a specialized dry
ulk discharge and handling terminal for grains at the Port of
ombasa. ..__._Jm terminal would be linked by overhead conveyors
irectly to the berths. KTL also proposed Berth no. 5 and Berths
1to 14 as _m__“mm for the project. KTL projected cargo to be handled
s 1 million tons by end of 2020 and increase over the following
wo years to 1.1 million tons and 1.2 million tons respectively. The
pplication could not however not be progressed as the requested
erths are not available for bulk grain handling.

- Kipevu Inland Container EPZ Limited (KIC)

ipevu Inland Container EPZ Ltd. vide their letters dated 9th July
018 and 22nd January 2020, requested KPA to grant a wayleave
r installation of a multipurpose conveyor belt system to handle
ry bulk cargo at Plot No. MV/VI/4794, at Kibarani adjacent to the
ort area.

hey also proposed to construct a 150,000MT of bulk grain silo
torage, 250,000sqft of covered warehouse space and modern
ontainer :4:2_:@ equipment. The proposed _nmn___,n.,,._._m expected to
ater for various dry bulk products that are beingimported in large
uantities to serve various sectors both within Kenya and the
reater African Markets i.e. clinker, fertilizer, coal, gypsum & food
rains while adopting the latest technology of green terminal with

e lowest carbon footprint.

ubsequently, KIPEVU made a presentation on their proposal to
e Management of KPA on the 4th of ?_m_.,.n@ 2020. In their
resentation, KIC EPZ informed Management| that they have
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3. A counterpart team be formed to work with PFTL in developing
the u_m_m_q._n_ berth.
4. The counterpart team to be engaged in firming technical

specifications including routing of the overhead conveyors.

ollowing the Board approval, Management obtained concurrence
'om the Honourable Attorney General and the National Treasury
b progress | the project under Specially Permitted Procurement

Method, Section 114(A) of the Public Procurement and Disposal

ct, 2015,

ubsequently, an award was made to PFTL and license/wayleave

ggreements |signed. _

L no_.__mqﬂ:n__n.sm_ Petition No. E045 of 2021 Okiya Omutata Okoiti
as sued KPA and CS National Treasury with interested parties
eing x.__:a__r_ Terminals, Mombasa Grain Terminal Limited, Kapa
il Refineries, Africa Port & Terminals and Multi ship International,
ipevu Inland Container EPZ, Dockworkers Union and Katiba
nstitute. The petition challenges the award of| the license and

wayleave to |PFTL.

nder the KPA Master Plan (2018 - 2047) implementation, KPA is
Lill pursuing alternative locations for discharge of grain vessel with
e ongoing design and development of Dongo Kundu SEZ, Lamu
ort and Kisumu Port. Due to investment and financing constraints,
e projects will be undertaken using the PPP Framework.

istorically, the licensing and issuance of wayleaves was quided by
ne legal framework as elaborated hereunder; -

- Section 12 (2n) of the Kenya Ports Authority Act gives the
Board power to enter into agreements with any person-
l. For the supply, construction, manufacture, maintenance or
repair by that person of any property, movable or
- immovable, necessary or desirable for E% purposes of the
Authority; .
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'he companies whose applications were approved by the Board
psing KPA 4&.. and KPA Tariff are as follows;

a. East Africa Terminal Ltd.-Their application for wayleave
was approved by the Board in 2013 while PPP Act was
notwithstanding. .

b. Madadi Soda- Wayleave through which they have
conveyors operating and licenses agreement.

c. Grain Bulk Handling Limited (GBHL)-Approval was granted
twice for licenses agreements and infrastructure upgrade
d. African Qil and Gas Limited (AGOL)- _,._.ﬁﬂ;_a{m___ for setting up

facility for handling oil and gases was approved by the

Board. _
e. Portside Freight Services Limited - Approval for setting up
a modern conveyor facility at Shed 7 & 8 was approved

Board.

It is envisaged that once Dongo Kundu SEZ and Lamu Port are fully
developed,|investors will bring in critical infrastructure required for
expansion,|investment in technology and efficient state-of-the-art
grain handling equipment under the PPP framework to meet
growing demand and optimize revenue collection.
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We sincerely apologize for any inconvenisnces this might have cau

Hon. ?.nuunn__ Gaichuhie, CBS

Chief .__EEm__u. trative Secretary / National H.EM.EUH

sed,
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|
PORTSIDE FREIGHT TERMINALS LIMITED............. _ ..... 20 INTERESTED PARTY

KILINDINL TERMINALS LIMITED .._....._...oooooevnvenne e 3% INTERESTED PARTY

E_n_EF_E: GARIN TERMINAL LIMITED............... _ ...... 4™ INTERESTED PARTY

Ep_rm OIL REFINERY........ R R tereSTH INTERESTED PARTY

AFRICA PORTS AND TERMINALS .........ccoosmorvrss s 6 INTERESTED PARTY

Ehﬂc INLAND CONTAINER EPZ LIMITED ............}....T™ INTERESTED PARTY

uarﬁﬁ WORKERS UNION...ccceivaerrienrinssnenn, cereakenn ™ INTERESTED PARTY
ORDER

{In Open Court Bofore Hononrable Justice R. ._._._m___iEE_q on 16" August, 2021)
THIS MATTER COMING UP for hearing of the Applicant’s Notice of Mation
|

__“_Ew_.____ 29" June, 2021 for Orders THAT:-

- That this Honourable Court be pleased to certify this Applitation as urgent and service
hereof be dispensed with in the first instance and same be heard on priority basis during
the August vacation,

2. The pending the inter-partes hearing and determination of this Application this Honourable
Court be pleased to grant & temporary conservatory order staying the implementation,
procurement and award of a license by the 1% NEEE_E._U_ Lo _..__un 1 Interested party for the
development of a second bulk grain handling facility pursuant lo the Pl Respondent’s
appraval dated 28" June, 2021 granting the 1" Respondent authority for the use of Specially

Permitted Procurement Procedure for this purpose.
3. The Court gives any other directions at it may deem just and fit to grant.

4. That the Costs of the Application be borne by the mnw_“aumnﬂ.w.

q.__..__D_Z PERUSING the Notice of Motion dated 165 August, H_.un_ brought under certificate of
urgency under Articles 10,22,23 47,165,201,227 of the Constitution of Kenya, SBection 3,4, 7,9
and 11 of the Fair Adminstrative Action Act, Section 3, 4 and 114 {a) of the Public Procurcment
and Asset Disposal Act 2015, Rule 4,23 and 24 of the Constitution of Kenya{Protection of Rights
and Jﬂ_ﬁ_m:ﬁ:"u_ Freedoms) Practice and Procedure Rules, 2013) and all enabling provisions of

the law]) in the absence of both parties;
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May 1 take this

of Speaker E._T
Committee while

CONSTITUTTS

commitment ta duty in the consideration of the Bill. I further express

HON. ALOIS M. LENTOIMAGA, M.P.
CHAIRPERSON,

opportunity to commend the Committee EnE_unH for their devotion and
y gratitude to the Offices
Clerk of the National for providing technical and logistical support to the

considering the Bill.

On behalf of the Constitutional Implementation Oversight Committee and pursuant to the

provisions of Standing Order 199 (6), it's my pleasant duty and privilege to present to the House
a report of thel Committee on the Election Campaign Financing _thrm:__.._q_mnﬂ Bill (National
Assembly Bill No. 37 of 2021).
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1.3.

7) The Hon.
8) The Hon.
9} The Hon.
10} The Hon.
11) The Hon.
12) The Han.
13} The Hon.
14) The Hon.
15) The Hon.
16) The Hon.
17) The Hon.
18) The Hon.
193 The Hon.
207 The Hon.
21) The Hon.
22) The Hon.
23) The Hon.

Commitlee Secretariat

3. The Committee is facilitated by the following Secretariat-

1)
2)
3)
1)
5)
6)
7)

L4, Ado
4. We,
pursu

our g

r. Edward Libend;

5. Lynette Otieno - Legal Counsel [

r. Eugene Apaa - Research Officer

5. Deborah Mupusi - Media Relations Officer
r. Michael Chege = Senior ICT Officer

r. Sakana Ole Sacli - Hansard Officer

r. Boniface Mushila

ption of the Committee Report

{Annexure 6).

Peris Tobiko, CBS, M.P.

Abdi Shurie, M.P.

Simon Ng'ang’a King'ara, M.P.
Anthony Oluoch, M.P.

Benard Okoth, M.P.

Purity Ngirici, M.P

(Dr.) Naomi Shaban, EGH, M.P.
Charles Gimose, M.P.

Daniel Rono, M.P.

Halima Mucheke, M.P,

Fabian K. Muli, M.P.

Japheth Mutai, M P,

(Col.) Geoffrey Kingangi, M.P.
Toash Myvamoko,M.P

Moses Kirima,M.P

Didmus Barasa, M.P

Catherine Wambilianga, M.P

- Senior Legal Counsel/Head of the Secretariat

- Sergeant-at-Arms

the Members of the Constitutional Implementation Ov
ant to Standing Order 199, adopted this report and affix
pproval and confirm its accuracy, validity and authenticity as per the attached list

ersight Committee have,

our signatures to affirm

_ B|Page
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Il. The Committee therefore in execution of its mandate resol _‘E_ to review the Election
Campaign Financing Act, 2013 and thereafter developed the Election Campaign
_umzm__znmﬂm {Amendment) Bill, 2021 (National Assembly Bill No. 37 of 2021) which
sought to amend the 2013 legislation in order to make it implementable.

2.2 Emﬁ:uw_.u of the Bill
12. Clause 2 of the Bill provides that the Election Campaign Financing Act, 2013 (the
Eu.nnﬁﬂ Act) be amended in section 2 by deleting the _n_nmd:mau of the expression

“expenditure committee”.

13.Clause 3, 4 and 5 of the Bill proposes to repeal section 7, 8 and 9 of the principal
Act respectively with the effect of abolishing the political party expenditure
committee, the independent candidate expenditure committee and the referendum

expenditure committee respectively.

14. Clause |6 of the Bill proposes to repeal section 10 of the principal Act which

provides the requirement of a candidate, political party and| referendum committee

_

to submit expenditure reports to the Commission containing all records of income

and expenditure.

15.Clause [ of the Bill proposes to repeal section 16 of the principal Act and

. _
substitute with a new section 16 whose effect is to require a candidate, political
party and referendum committee 1o disclose the m:._nﬁn__ and source of
_

contributions received for campaign for a nomination, election or a referendum

and creates an offence for failure to so disclose,

16. Clause m___ of the Bill proposes to repeal section 17 of E._“ principal Act which

mandated candidates or political parties to disclose any surplus campaign funds to
the Commission and guided how the surplus funds would be applied.

0|Page
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3.2 Public Participation
effort to reach as many members of the public and stakeholders as possible in

24,

23,

26.

27.

28,

29,

“Parliament shall facilitate public participation
legislative and other business of Parliament and its

Standing Order 127(3) provides as follows-

"The Departmental Committee to which a Bill is
public  participation and shall take into de
recommendations  of the public when the
recommendations to the House "'

|
In an

consideration of the Bill, the Committee resolved to hold _

in m._
Provinces. The Committee also sent out letters to specific
electoral matters inviting them to submit memoranda on

meeting with the Committee where necessary.

and imvalvement in the
Committees™

commitied shall facilitate

count the views and
Conmmittee  makes  ifs

public hearings on the Bill
number of Counties and the sample to be picked at Tmﬁa:m from the former

stakeholders involved in

the Bill and to have a

In :ﬁm with the Constitution and Standing Orders, the Constitutional Implementation

Oversight Committee, through the office of the Clerk o
anEmE_ the plan to hold public hearings and invitation for
Nati
202 H_

on and Standard Newspapers of Friday, 12 November,
in the Counties of Nairobi, Nyamira, Bungoma,
Kirinyaga, Meru, Laikipia, Kilifi, and Kwale.

The ﬁnEE.Emn also sent invitations to the respective Coun

Assemblies to attend and participate in the hearings and m

the MNational Assembly
memoranda in the Daily
2021 and 9" December,

Homabay, Busia, Embu,

y Governors and County

ake presentations on the

proposed Bill and also requested the respective County Commissioners’ offices to

i

The \Committee facilitated public hearing sessions in the

whic

_ members of the public either individually or repn

took into account while considering the Bill.

In view of the limited time available, and to ensure that all

covered, the Committee resolved that the Members of the O

L" members of the general public to the advertised {E.Enu_.

above Counties, during

ssenting institutions and

Emmﬁmmmnmnﬁm made presentations and/ or submitted memoranda which the Committee

the rbove counties were

smmittes would establish

12|Page
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_.umj

quality of elections and democratization of the country and whereas candidates

(hi

'hat, there should be no limit oen the amount a n.ﬁnﬁ:ﬁ_
spend during the campaigns and so long as the money
HN”__..” manner, the owner should have freedom to wse the

not be answerable to a Commities,

1

Chat, in the Kenyan political environment there is a

.._:_nn he requires resources to be applied towards

Committee may reject or delay the release in order to giy

apponent.

ate or political party can
has|been acquired in the
money how they deem fit

lot ‘of dishonesty and a

competitor may influence another’s Campaign expenditure committee so that

a particular cause, the

e undue advantage to the

hat, the NCCK recognizes that campaign financing plays a major role in the

funding, they nonetheless have a responsibility to accoun

—

ransparency and forestall corruption.

That, the NCCK is concerned that the Bill would os

and parties have limited capacity to campaign effectively without adequate

_~ forisuch funds to ensure

ensibly water down the

oversight on campaign financing especially in na:imnﬂnﬂn: of the fact that the
Bill was being considered against a background of E.Tnﬂ..u: of the Campaign
Financing Regulations by the National Assembly in August, m”_“_E.

(1) .___:F the NCCK is concerned that the Bill creates loopholes for money laundering

)]

through the donations and spending.

Committee,

34 Analysis of written Submissions received from stakeholders

qﬂ_n [EBC indicated that it had developed amendments to the Election Campaign

Financing Act which seeks to address areas identified as ambiguous, conflicting

and un-implementable and therefore will require joint consultations with the

PROVISION IN BILL

STAKEHOLDE
PROPOSAL

STAKEHOLDER

R ANALYSIS
COMMITTEE

BY

la|Fage
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for authorized persons
for purpases of
regulating election

campaign finahcing

therefore "(c) an
“agent of a political
party”

(ii) deleting
paragraph (d) and
substituting
therefor (d) an
agent of a
referendum
committes;

(b) by deleting
subsection (2)

{c) by deleting
subsection (3)

(d) by deleting
subsection (6);
and

(e) by deleting

amendment shall be
permitted v be
moved if it deals with
a different subject
matter or proposes {o
unduly expand the
subject matter of the

Bill.

for esta _u_mm_ﬁm? of the

party expenditure
commiltecs, muhr.xw:n_n:_
candidate ﬁxﬂnL&EH
committee, HwnT:nEu
expenditure committees
and submission of
expenditure committees

reports respectively,

Principal Act which
had been ﬂﬁn_..__"__mmm
for  deletion | be
retained as contained

in the principal Act

since mx_un:nu_.._.n

Committees elp
candidates _w_.:._
political parties | to
manage their
campaign mx_..ﬁs_._m.&m
and en | re |

compliance with laws |

subsection (7)
Repeal of section 7, § Mational Opposed | the The Commitiee observed
and 9 of the m_—_nﬂ__o: Council of proposed amendment that campaigns were
Campaign E:wnnmun : |
Act, 2013 that __u_.ni__u_n Churches stating that sections largely funded by the
Kenya (NCCK) 7, 8 and 9 of|the candidates from private

sources.
In this regard, candidates
ought to be given
discretion in the manner
of use of funds. Further
there were provisions
within  the
Campaign

Act, 2013 Elections Act,
2011 and other related

laws that ensured there

Elections
Financing

was transparency and

accountability on matters

l6|Page
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accountability related
to election campaign
financing and _a__ﬂm_n_
to reduce na:d.ﬂw_ﬁ__,m
¢lectoral Eu_wﬁarnﬂ
and use of ilicit
funds in elections,

submission of reports
and manner of disclosure
of matters related to
campaign financing so
this matter is adequately
addressed in regulations.
Further other laws such
as the Elections Act,
2011 have provisions that
act as adequate
deterrence against

electoral malpractices.

Financing Act
that provides

campaign funds
dealt with

Repeal of section 17 of
the Election Lﬂﬂiﬂ.ﬂ:

, 2013
for the

manner in which surplus

shall be

Kenya
Reform
commission
(KLRC)

Law

They opposed rej cal |
of section 17 Eﬁmnw
dealt with surplus|
campaign funds | on |
the basis that |the
intention of Article
B8(4)(i) of |[the
Constitution 15 | to
give the IEBC
mandate of regulating
amount of funds that
may be spent | in
campaigns.

The Committee observed
that Act gives the
Commission the power to
make regulations
prescribing  procedures
for disclosure of the
amount of contributions
made to a candidate or to
a party, the nature of
these contributions and
the intended expenditures
by a candidate or a party
and generally for
disclosure of matters
related to  campaign

financing.

The Committee further
observed that elections in
Kenya are not wholly
funded by public funds,

18 |Page
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33. The committee observed the following:-

(a) That Article B8(4)(1) of the Constitution provides that it shall be the

responsibility of the Independent Electoral and |Boundaries Commission
(IEBC) to regulate the amount of money that may be spent by or on behalf
of a candidate or party during election campaigns

(b) That to give effect to Article 88(4) of the Constitition, Parliament enacted

the Elections Campaign Financing Act, 2013. _._.u____ﬁquﬁ upon enactment, it

_
was realized that there were difficulties in implementing the Act due to

some provisions in the Act, key among them _:._n provisions requiring
candidates and political parties to form EE_uE.mL expenditure committees

to manage campaign funds on their behalf,

(¢} That public funding of political parties alone cannot sustain campaign

requirements of political parties and the E_E_Emﬁw and therefore there was
necessity for candidates and political parties to raise additional funds for

campaigns privately.

(d) That from the public hearings that the Committe¢ undertook in the

Counties, members of the public held a strong view that candidates or
political parties seeking to participate in elections should not raise funds
from the public but should look for own resources|and therefore should not

relinquish management of campaign funds to any expenditure committee,

(e} That further, with the volatile and competitive nature of Kenyan elections,

there was likelihood of the members of the| campaign expenditure
committee of a candidate being compromised by a competitor hence a
candidate should be given a leeway to manage their own funds.

(f} Regarding the proposals from the National Councjl of Churches of Kenya

that the proposed amendments be dropped as it would lead to opaqueness
in regulation of campaign spending, the Committee observed that it had
maintained the requirement for candidates to have campaign expenditure
accounts and reports to ensure that candidates or _u.u_._g..wnn_ parties banked

W|Page
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g)

h)

1)

m)

would be more reliable in addressing the people’s concerns and making relevant
legislations useful to the county government.

That {the nominated MCAs should not just be Rmmﬂ_ﬂ.mi voters but residents of the
county for a minimum period of say five years to avoid _Hcim just coming to register

for ﬁ_____.nummm of nomination and since as residents, they are in touch with the people of

the county and therefore in performing their representation i_m. they are able to find
sources of information on various issues of concern to the citizenry.

That jthe Bill when enacted into law will reduce cases of personal interests which
E&%R nomination of boyfriends and girlfriends from jother counties who do not
have knowledge about issues concerning the people of the county,

That [the Bill should be amended to require political wmanm to include religious
leaders as special groups, and nominate them to allow them to bring back stability to

the Government of Kenva.

That the nominees from other counties do not invest in the county since they just
come|for assembly sittings and go back to their counties.

That apart from the candidates being registered voters of their respective counties,
they should also have contributed to and supported the ﬁauzﬁa party

That the nominee MCAs should be ancestrally from the ¢ounty so that the values of

the residents of that county are preserved.

That nominations for MCAs and even MPs should not be for/more than one term so
as to give other people chances.

That for one to be nominated to the county assembly, they should be a resident and

have participated as an aspirant in elections to prove mam_ﬁ_ﬂ in position.

_ ) . .
That the law should be amended to require electoral colleges consisting of local

_.nmEn_rﬁ from the special interest group to be established | to propose the MCA
nﬁ&mnﬁ to be nominated because they would choose :h_n most qualified candidate
for the position as is the case in the neighboring country of Uganda.

That nro fundamental document to be considered in :E.._Tmmau should be the birth

certificate and not just 1o be registered voters in the nnzaw_nm nomination.

One ﬂaca who opposed the Bill sated that in some cases, people become residents
of a county during the electoral cycle by virtue of diimwﬂ and should not be
disadvantaged when they are supporters of the political party.
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1.

[he members E_. the public who gave views on the two Bills raised the following as grounds in
upport of and in opposition to the Bills:

A. THE ELECTION CAMPAIGN FINANCING (AMENDMENT) BILL, 2021

That people intending to venture into politics should raise ___jw own funds for campaigns

and not H_ﬁ source funds from members of the public to use during elections.
That if .m.__ﬁ members of the public from say the constituency _qmmmmn funds for a politician
to use *._u.q. campaigns and the politician wins the seat, if he m@_umnn..ﬁ::w does not satisfy

their requirements for example attending their social mnai_“._i_nm and being present in the
EEmEnrﬂ._ regularly, the people may resort to in_mﬂnm_ against the politician on
grounds that without their funds, he would not have won the seal or begin to demand

reimbursernent of their funds. _

That the|law is a source of corruption as people who ETm more funds may come
mmEuE_.s__m for tenders and favours from the politicians who then lose focus on their core

mandate pf representation, legislation and oversight. _

That the Bill is timely as it allows persons intending to contest to raise their own funds
and to _ age their monies without the reguirement L_m establishing committees
S:ﬂﬁmzm of persons who may not share ideologies with the candidate or particular

political party. _

THE ELECTIONS (AMENDMENT) BILL, 2021

That the rm: was timely to prevent nepotism and other ills during nomination of MCAs

as Ewﬂmh_mmn during the 2013 general elections where one party official nominated his

child and ja wife to the Busia County Assembly.

That during the 2013 general elections, ODM party got 12 nomination slots but two of

: Lo : : ;
the people nominated were not from Busia county and another official nominated his
househelp, and even the persons with disabilities did not get a nomination slot.

That the law when enacted would control abuse of power by the political party leaders
who nominate their friends without considering merit

That if political parties were to nominate MCAs from among residents of that particular
county iﬂS had expertise in a particular field e.g. teachers, fisher folk or irrigation
experts, then these persons would add value to the county.

That there is need to institutionalize and strengthen political parties by nominating people
who have|capacity and have supported the political parties.
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a)

b)

d)

There was need for appropriate laws to govern elections and the nomination process that
promoted greater stakeholder engagement to reduce the| océurrence of contentious
nominatjons.

The amendments proposed will ensure the objectives of Artitle 90 (2) (C) are realized as
1t will n_ﬁuunn equity and ensure that the list of nominees for the county assembly seats
reflects the true face of the county. Only the persons who are registered as voters in a
county will be eligible for nomination in that County.

The proposed amendment will enhance representation to the| extent that persons who are
nominated are registered as voters in a particular county, and therefore will be more
aware of the issues affecting the county thus able to effectively articulate and address
those issues through their respective assemblies. As uﬁ_..a__.,nn to the current situation
where persons who are not registered voters in a particular Ca unty and have no interest or
w:.u..._.__nn__mn on the issues of the county have been nominated thereby not adding value to

the said counties,

The essence of nominations is to bring persons with special knowledge or expertise into
county assemblies or to represent special interests groups. #a this regard this objective
would be better achieved if persons nominated into the county assembly had knowledge
of the county they are nominated in.

There were proposals that the Bill be amended to put an mmn:_u,e..m._ requirement that other
than being a registered voter in the county that the person is neminated, the person ought
to have resided in that county for an uninterrupted period of eight years or any other such
reasonable amount of time.

There was need for further amendments to ensure there was equitable distribution of
nomination positions amongst all the wards and communities constituting a particular
county. m._EEE areas and communities within the county that are marginalized should be

_ 3 -
given priority in the nomination process.

The Commitiee observed the following as the main reasons others gave while opposing the

Bill-

a) The Constitution does not bar any individual from vying in any part of the country; in
this :_“mma nomination of persons should not be limited fo persons registered in the
Ezaﬂ they are nominated;

b) Allowing persons to be nominated in any county and not limiting only to those
Rmmﬂ_wﬁm voters in that particular county would help to enhanee national unity. The
Hﬁﬁcrnn amendment may likely lead to tribalism;
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b} Perss

audi

ons should not be compelled to constitute election campaign commiltees,
|

zver it was important to provide for disclosure of sources of campaign funds and
of the manner that the funds are used so as to reduce electoral malpractices such

fund

as E_Ena___ as in most instance campaign funds were En_m for bribery as opposed to

ﬁﬂm organizational and logistical issues related to campaigns.

¢} The ﬂ_ﬂ if fully implemented as it currently is, gives an opportunity for the electorate

to in
not

DATE: FRI

VENUE: CDF HALL KIRITIRI, EMBU

DATE: SATURDAY 27T NOVEMBER, 2021
VENUE: KAMUNDI MEMORIAL HALL, MERU

ﬁ.m.ﬁnmﬁmﬂﬁﬂzn HON. MOSES KIRIMA, M.P.

gate candidates for various positions based on their leadership qualities and
unds they put in place to campaign or handouts given.

EMBU AND MERU COUNTIES

DAY, 26™ NOVEMBER, 2021

1. The public hearings were held at the CDF Hall Kiritiri (Embu County) and Kamundi
Enﬂnai Hall (Meru County) on 26" and 27" November u_n__mw_ respectively.

2. Several

[
members of the public either individually or representing institutions and

Emﬁmmm_*n:m submitted their views to the Committee by way of written and oral

submissigons.

3. In response to the Committee’s invitation, the members of the public either individually

or repre

MCIMOTENgEA,

4. A comp

various counties is attached to this report.

_ ting institutions and organizations made presentations and/ or submitted

ensive list of members of the public who attended the public hearings in the

A. THE ELECTIONS (AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO.

41 OF 2021)
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H} Election campaigns in Kenya are primarily financed by mz&wﬁjﬂ candidates and not
through contributions of third parties or political parties for candidates sponsored by parties.
In this regard it would be overbearing to require a person upon the completion of campaigns
to surrender their personal funds to political parties or charitable n_.h,mmnmmhmcum_

¢ Candidates _._aq various positions primarily finance their elections campaigns through use of
privately sourced funds consequently should be at liberty to determine the manner in which

they use those funds and not be compelled to cede control of such|funds to third parties.
oy

dj It is unjustifiable or otherwise unreasonable to expect individuals who use personal monies
to conduct mmmnz.u: campaigns to submit any surplus funds after conclusion of elections to

political parties and charitable organizations yet these were E?E_w funds,

g} Election nwE_uHm__ funds in most instances are not public funds Mnann the provision on audit

of such funds by the auditor-general is inexplicable and laborious reporting requirements are
unreasonablel There was no justifiable reason to expend public funds auditing monies that
are not from the public.

7. The Committee observed that the following were the main reasons others gave while
opposing the Bill-

a) There was need to ensure that funds sourced from third w_mq_h.nw other than individual
personal funds are audited to ensure accountability and epsure funds were not from

ﬁ_.nnahﬁm of crimes;

b) wm_ma?. should not be compelled to constitute election campaign committees to
manage utilization of privately raised funds.

¢) That r._n Act if fully implemented will give an opportunity for the electorate to
_En:.qwmm.”n candidates for various positions based on their leadership qualities and not
funds they put in place to campaign or hand-outs given.

d) That here was need to strengthen political parties so Euﬁ_ individuals are sponsored

by political parties as this would help to reduce the HEjmﬂ of money being a key
determinant for persons being elected into leadership positions.

KIRINYAGA COUNTY
TE: FRIDAY, 26™ NOVEMBER, 2021

NUE: ST. PAULS ACK, KUTUS HALL

AIRPERSON: HON. PETER KALUMA, M.P.
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values o
be imm

from one

3. That nominations of people from outside the county has led

5. That nominations should be reserved to people who supported

6. That nominees from outside the county will not add value to
and this will amount to misuse of public funds of that particular county.

9, That after nominations, the people should know which ward
that uﬂ_i from representing the specific category of persons generally, the people of that
ward are able to benefit representation of the candidate.

10, That there should be

the people of a county as the imported person comes
al.

part of the county or are relatives of the Governor o1

general e

JATE: SATUR
[ENUE: NANY
[HAIRED BY |

12. The unauzmm should have shown interest in the position and if

Prayers by Hon. Kaluma

ections and also be an active participant in a politica

LAIKIPIA COUNTY
DAY, 27" NOVEMBER, 2021

UKI POLYTECHNIC

HON. PETER KALUMA, M.P.

o erosion of the culture and

with new cultures that may

4. That nominations of persons from outside the county have been sources of corruption as
people just pay monies in order to be nominated.

the|political party.

the county and their people

7. That some people have become serial nominees nominated in different counties during
each electoral cycle.

8. Nommations should ensure there is regional balance so that the nominees don't come

MP.

a candidate comes from so

participation of the nominees in the pelitjcal parties and invest in the
said Enr as political parties are like investments as they are the only ones who
understand the needs of the local community for devolution to thrive,

11. That amend the law so that the nominee should have been a resident of the county for a
EEE_L period e.g. 5 years before that election as it may leayve gap of people registering
last minute just to be nominated.

possible participated in the
party.
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a—

organizations submitted their views to the Commuittee by
submissions.

MEMOT. i,

11. A comprehensive list of members of the public who attended

: | FE H
various counties is attached to this report.

A. THE mr-__,hﬂﬂzm (AMENDMENT) BILL (NATIONAL /
41 OF 2021)

. The n_oﬂﬂ:mnn observed that all the persons who presented their

the proposed amendment to section 34 of the Elections Act, 2011

mEEn_ of the issues affecting the county thereby able ta
mmnﬁ_mm those issues through their respective assemblies.
meuan where persons who are not registered voters in a

10, In Hnm_u_.,_urn to the Committee’s invitation, the members of the

dn the following grounds:

ounty) and Kwale Cultural

8. The public hearings were held at Makio Social Hall (Kilifi C
Centre Hall (Kwale County) on 3" and 4™ December, 2021 respectively.
9, Several |

members of the public either individually or representing institutions and

way of written and oral

public either individually

"

or representing institutions and organizations made presentations and/ or submitted

the public hearings in the

ASSEMBLY BILL NO.

views expressed support on

a) That the proposed amendment will enhance HEEEE:.”._: to the extent that person
who are nominated are being registered voters in a particular county, will be more

effectively articulate and
As opposed to the current
particular County and have

no interest or knowledge on the issues of the county have been nominated thereby not

.E-&:% value to the said counties.

b) That there were

in that county for an uninterrupted period of five vears or

| .
amount of time.

c)
&m:mﬁma_p of nomination positions amongst all the
constifuting a particular county.

That the nominees should be residents and registered vot
they |
wioul

legislations useful to the county government.

d)

proposals that the Bill be amended to put
that n_A_ﬁﬂ than being a registered voter in the county, the ﬁmﬁﬂb ought to have resided

uld be more conversant with the i1ssues affecting
be more reliable in addressing the people's concerns and making relevant

an additional requirement

any other such reasonable

That there was need for further amendments to ensure| there was equitable

wards and communities

ers in the counties as then
the people and therefore

That the nominated MCAs should not just be registered
county for a minimum period of say five years to avoid
for p ses ol nomination and since as residents, they a

e)

_T.Em._,m but residents of the

vmﬁbm just coming to register

in touch with the people




"SI
Jo paasoxd WOIJ 10U aIam SPUR] AMSUS PUE AN[IGEITNOIIE INSUS 0} PSIIPNE 318 SPUN]
[euosiad [ENPIAIPUL 910 S20URd PING) WOL) PIOMOS SPUNJ JEL) MNSUD 0] PIaU sem a1y (¢

-1 23 o) vonsoddo
up aaed o1qnd 2t} JO SIIQWIAW SUOSEAI UIEW Ay} S8 SULMO[[0] ) PAAIISQO INIUWO]) YL "$1

“fired
[eanijod 10 aqEprpued a1 jo epuade ay) duijreiap snyy Aued [eanijod 10 aeprpuen  jo
syuauoddo ay £q parenquu 1o paydnuod 2q Aew saannuwos amipuadxs uSmedures
2I0J2I3] pUE P[] AIdA 51 BAUSY Ul suonoa[a Suunp aewrd [esnijod oy jeyp

spuny a1eatid 212 2531 124 suonezZIUETI0 AjqEILIEY pue sanued eonpod
0] SUONDI[? JO wolsn[ouod Iayw spunj snjdins Aue jwgns o) suSredwes uonaape
Supjepapun ul samwow [euosiad asn oym s[enpraipul padxa 01 ajgeyusniun st 3 ey

‘santed pIny 01 SpUNJ Yans Jo [onuod
ap22 03 pajjadwoo 29 Jou puE Spunj ISOU} asn A} U2Im Ul JIUUELL 1) JUTULI}ap
o1 Auaqi] 1e 2q pnoys £a1 a10faiA]) pue spung peamos Apeand Jo asn yEnoag
sufredures suonosjs naq soweury Apueumid suonisod snouea 107 saEpIpUED JEUL

Jnorgp aq fewr efuay ur vonesrdde sy pue eduay J0 xauod [eantjod pue
ITWOUDIA [R120S 2] UOTBIIPISUOD OJUI BUI{E) INOUIA SIIIRIJ0WIP PaysIjqeIsa woly
suoisiaoad sy pamouoq AJavaq €107 1oV Bupueur] udreduwe) uonas|g o) 1@y

(p

(q

(&

:spunoid Futmoljof ay uo (10T Jo Tr "oN) ‘€107 19V
Suroueury uSredwe)y suonoarg ) 0 wawpusure pasodoad a1y vo poddns possandxa smata
12y pauasaid oym suosiad 2 Jo (9408 Moqe) Jaquunu I8 B 18U} PAAIISqO aaRIUuo)) Y] €|
(1Z0Z 40 LE "ON TTI8 A TAWASSY TVNOLLVN)
T8 (INTWANTINY) ONIDNVNII NOTVJNYD) SNOLLDATI AHL |

-womsod ul jsazur aaoad o) suonoaje un juelidse ue s paedionred aaey
pue juapisal B aq pnoys Lay) "A[quiasse Aunod ai] 01 pAIRUIIOT 29 O U0 10] 1By,

‘sasueyo ajdoad a0 2418 01 Se

05 ULIZ] 9UO UBY) 240U 10} 2q 10U pnoys sy UsA2 pue Sy 10] SUOTBUILIOU JBY ],
“fumo2 a1 jo apdoad a1y BuIaouGd SaNss! JNOgE IBPI[MOID] AR

10U Op OUM SINUNOD IS0 WOl SpuaLyid pue spualjiog Jo UONBUIUOU apn[aul
yorgm sisaaaqun [euosiad Jo sased aonpal [[IaM ME[ 0IUT PANORUS UM [[1g oy JEy]
*ATUZITD D) 0] WIDIUOD JO SINEST SNOLEA UD UOTIRULIOUT JO S30IN0S PUL]

0] ajqe am L= ‘ajor uoneuasaidar nay) Fuiuuopad W azojaray pue funod o jo

(y



b} Persons should not be compelled to constitute election campaign committees, however it
was important to provide for disclosure of sources of .”uahﬁ_z?:ﬁ_m and audit of the
manner the funds are used so as to reduce electoral malp momw such as bribery as in
most instance campaign funds were used for bribery as nuﬁnmﬁr_ to funding organizational
and logistical issues related to campaigns. _
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/2022/13 PRELIMINARIES

The Chairpersos
and opened it w

The Chair ther
him a chance 1
to try conclude
time left before

Members therca

ofoe

1 called the meeting 1o order al twenty minutes to Twel
th a word of prayer,

fier proceeded to once again thank the Members of the
the Chairperson. He also requested Members to work
the business pending before the Commitiee keeping in m
he general elections in August, 2022,

r adopted the agenda of the meeting as follows:

ve O'clock (11:40 am)

Committee for giving
together as a team and
ind the short period of

1) Adoption of the report of the Committee on its consideration of the Elections

{Amen

_ ent) Bill, 202 [{Mational Asscmbly Bill No. 41 of 2021 ).

2} Adaption of the report of the Committee on its consideration of “_.5 Enn:uu Campaign
Financing (Amendment) Bill, 2021 (National Assembly Bill No. 37 of 2021).

The Chairperso
Committee on |
Counsel went t

Bill and the
through a summ
who spoke supp

IMESC

DOPTION OF COMMITTEE REPORT ON THE
NT BILL (NATIONAL ASSEMBLY BILL NO. 41, 2021)

ugh the BRill explaining the background and reasons

hie

o
rted the Bill. Some with proposals for amendment,

_
n requested the Legal Counsel to take Members through |the report of the

he Elections {Amendment) Bill. (National Assembly m.n_n ZF” 41 of 2021). The
nMUw development of the

f that the proposed amendment sought to achieve. She also took Members
of the views from the public indicating that almost u_:_ members of the public

hembers of the committee wene satisfied with the highlights and resolved _”_u adopt the report

with an amend
that there is eq

"

u

ent to require that while undertaking the nominations, ﬁm.un IEBC should ensure
table distribution of the nominees in the wards of the ﬂn__._Ew._ s0 that we don't

have a situation whereby all the nominated MCAs come from ene sub-county.

Members therea

Peter Kaluma. M

frer adopted the repant of the Commiilee after it had been
|.P, and seconded by the Hon. Moses Kirima, M.P.

proposed by the Hon.

T ON THE

MIN.NO.CIOCU2022/15  ADOPTION OF COMMITTEE REPOL
INANCING (AMENDMENT) BILL, (NAS

ASSEMBLY BILL NO. 37 OF 20211

The Chairman

the report of t

uﬁﬂ»:nq invited the Legal Counsel to take Members thro

g Committee on the Election Campaign Financing (A

IONAL

ugh the second report,
mendment) Bill, 2021
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" THE NATIONAL ASSEMBLY = .
TWELFTH PARLIAMENT - FIFTH SESSION : 2

the matter of consideration by the National Assembiy:=

\ Term 2022 Budget Policy Statemént and the 2022 Medium Term
Dabt Management Strategy i L

:'f. the Constitution provides that. Parlament shall Fg:fll.irdi't.puhi'{'mrﬁq'lpaﬁnn and

legiskatiie and other bursinest of Parfiament and its Carmmiitises’ )
i the provisions of Section 25(F) of the Fublic Brance Managariant Act, 2012, the Medium
ot Policy Statement and the 2022 Medium Term Debt Management Strategy Paper
Parfiament on Tuesday, 30 Nowermber, 2021 for consideration.

wovisions of Article 11E{1}{b) of the Constitution, Section 237 of the Public Finance
2012 and Standing Order 232 of the Natienal Assembly, the Budgat and Appropriations

5 interesied members of the public to submit their represantations on the Madium Term

cy Statement and the 2022 Medium Term Debt Management Strategy.
13 of written submissians may be forwarded to tha Clerk of the Natlonal Assembly,

0104, Nairebi; hand-delivered to the Office of the Clerk, Maln Parliament Baslbd Ings,
sd to :L-rltgpar_ulmnt.gu.ht:mbe received on of before Wednesday, 15" Decamber,

smentioned docurments are available-at thiy f_*i!tiﬂMh’lEiEfﬂbl}'TlthﬂﬁTEE or be accessed
wentary wabsite at: yowrw,parliament.gokeithe national-assemblyfhouse-business/

MICHAEL R, 5IALAL CBS

9 Depcember, 2001
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THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - FIFTH SESSION
In tha matters ¢f considaration by the Matlonal Assembly:=

i T[::Ehc'ﬂqm (Amendmarit) BI, (National Assembly Bill Ne. 41 of 2021) 73
2. The Election Campalgn Financing (Amendmant) Bill, (Mational Assambly Blil No. 37 of 2021)

: ' RE-ADVERTISEMENT = .
PUBLIC HEARINGS/SUBMISSION OF MEMORANDA

Artizhs 11E{1)(b) of the Combiution providesthat, Farlomend sl faciltare public partickation and invaksemant I the lgilative dn seher
Besriesbes o e Pariisment avd i Commviiees” The Naticnal Assembly Standing Onder 127 requires the Sefect et 1y which 2 Bl
b committed o Baciitate public participation ard take Into sccournt The v and recommendations of tha pubic whan the Cameritten

makem &8 raport t the Houss,

Tha Elzctions [-l-rnmdrﬂy:ﬁ Bill, (National Aavembsty BIll Mo 41 of 2031) sesks b2 amend the Dection Act Na.24.of 2011 50 provide -
that perons rosinated o Courty Assembilies by polfitical parties puriusnt to Article 177 of the Constibation, shall b persora whao snd
regletesed visbers I the county in whith they ans nominated i

Tive Blaction Campaign Financing {Amsndmest) BIIL [Nailonal Assemily Bill Mo, 37 of 202 1) reeks b amand the Election Campalgn
Firancing Act Mo 43 of 2003 1o allgn 13 peoeitions with the Electiied AT, 2071 and to enable s implemerdation snce the weiiling
provisiens do not teke vt consideiatian the cuent socin-eoafomic and polRicsl struchures that has hindeesd it full implementation.

‘Wit refrrence 1o this potification for prblic heatinegs and request for submiislon of memorands sdyertiemaents on tihe 2forementinned
fills, thal sgeeessrd i the Dadly Mation, Standand and Star Mewipapers of Friday, 1% Mevamber, 2021, the Hational Ads
wilshees 1o Indorm the general public that, fhe public Bearngs which wese schaduled fer Tuesday, 75 Decembar, 2021 @1 County Hal
Pariamant uldings, Hairobl County; Friday 10 Dacember, 2027 at the County of Mombida Chambars. Mombasa
Cousmty; .—ds:h.rrl.ly..'|1"'um:nltumumn#hmcmmhmhunmnhdiﬂummdkm

(s, [EaUNTY _ [VENUE [oare

I, |Mombasa |Keeya School of Goeemment, Hall Falday, 26" January, 2022

E Larmu ; lemmll Seturdey, 10 lanuary, 2032
ER [County Hail, Pariament Buldings Tuesday, 1" Februsey, 2021

Pursmnt o the prosiskors of Aricle 1 18011 oFthe Conisution of Keres and Stasding Ondes 1271} sheConstitutional Implementation
Dwversight Cammittas will be conducting public Fearings on the aferemestioned B 15 in the said Counties and wenues from 10,00 am
e 1,00 pas s Tndicabed sboree, >

Due bo the need 1o comply with the Minkiry g.'anu».': COVID-19 contalnmess measwes, members of the peblic we encoursged to

prEpene mqhﬂmw:mutwmwumamMEMMWWWMM@EP

tiwailngh” ™ ¢
Regeesentations: miy abio be foruarded 1o the Clark of the Natiorad Askembly, P.O. Box A18A2-00100, Mairobi or emalied o cledu@
parlisment,ge.ka, 10 be reccied om or before Friday, 18% Janmary, 2022 a8 5:00 pm.

Copies of the Bils are avallable st the Kinioral Assemibly Table Offics o be accessed from e parlamentary webshe st wmw, pacliamand,
grheithe-natipnat-semblphouse-basinesisill- ]

WRCHANL L SIALAL (BS
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NAME ID CARD NO SIGNATURE

13.

15.

16.

17.

18.

19.

20,

21,

22,

23.

25,

27.

28.

29,

e T R NI
Committee Clerk
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d to In subsection
o account regional
ity of the people of

| egmmittee referr

{1} shall take :._ﬂ
amd other divers
Kerya,

Lil

i,

) The :._mj_um: of a party!|
xpenditure  committee  shall  not
clude members of a party candidate
kpenditure committee.

m

mo5

(

referred to in sub

) The party expenditure committee
ssection (1) shall—

(8) open a | party expenditure
ebsmmittee account into which all the

oney in qmmﬂrnﬂ of the election
mpaign of that party shall be
eposited:

) be signatories to the party

xpenditure commitiee account;

bolitical party on all
p_ related to the party
o the party campaign

¢) advise the
inancial matte
armination or
xpenditure:

d) manage th
rommittee acc
barty and keep

e party expenditure
sunt of the political
the books of account

ipdated and available for inspection:

Ercl

rty nomination and
nditure reports from
idate;

(e) receive p3
campaign mxﬁ
teach party can
(f) monitor the campaign expenditure
of the party _nu_..nmn_mnm and ensure
that the party candidate complies
with party nomination and campaign
expenditure rules:

e expenditure reports
the party candidates
y the Commission the
smination expenditure
the final campaign

(g) compile tk
received from
and submit tc
preliminary n
report  and




Bieplpuex sy sFeuew  (p)

PUe launypuadxs uliedwes
241 ©1 palejal ssayew jepueuy (e uo
aleplpued Juspuadapu; ayy sslape (3)

Hunoxe
SEHIWWOY  aunppuadxa  azepipues
wapuadapu; ay) oy ssuojeuds ag (q)

-Pajsodap 2q |jeys
SIepipued jey) Jjo ufjedwen uo|Pa)e
241 Jo padsal ul Asuow ay) e piym
CHU JUNOI0E B30 Sdnypuadxa
HEPIpUR> Juapuadapur ue uwado {e)

—lIBYs salmuwos ain)ipuadxs
SEpipUE>  Juapusdapu) ayl (g)

‘Blepipue
WA pereulwou  siaguaw
s34l Jo sisuod eys (1) uopsasgns
Ul 0] palajal sajwwes aunypuadxs
2iBplpued  juapuadapu) a3yl (g)

"SaLiWWos ainlipuadxa ajepipued
juspuadapur  ue  anysuos ‘lieys
UolaE ue w ssuod o) Supua
SEPIPUER  Juspuadapur  uy ()

23 reos
adnypuadxs ajepipues juapuadapuyg

Pafeadau 2q o) pasodoud
SOopPm by sy Jo g uogdac

PV 24l Jo g uouoes
[eadas o} sasodoad ysiym ¢ =10 Y

FAUWWO? aunypuadxs Aped
31 jo dysaaquizuy ayl vy saBueyd Aue
4O uOssILIWOT) By AYljou “sjgeuseal
52 Uuoos se C|jeys Aued jenpod v (g)

"Aled jeapod ayy
J0 Hodas aunjpuadxa uFiedwes |ELy
Y} UOISSILILIOD 8yl o] jwgns (4}

pue uodas anypuadxs




etpenditure commitiee account of
tHe independent|candidate and keep
tHe books of account updated and
available for inspection:

(4) receive expenditure reports from
the independent candidate; and

{fi compile amd submit to the
Jommission the final campaign
2
i

penditure port of the
dependent candidate with respect
tp the election period.

lause 5 which| proposes to repeal
ction 9 of the Act.

tion 9 of | the Aa which s
oposed to be repealed.

9 Referendum expendifure
dommifiee
i) A national referendum committee
intending to | campaign in 2
ferendum  shall constitute a
ferendum expenditure committee
Which shall cansist of nine members—

a) three of whom shall be persons
ominated by the national committee
stablished under section 51 of the
lections Act;

b} not more ﬂ:_w:_ one of whom shall
from one region; and

¢} not more| than two-thirds of
hom shall be of one gender.

2) The appointment of members of
he referendum expenditure
ommittee referred to in subsection
1) shall take inte account regional
nd other diversity of the people of

nya.

(3) The referendum expenditure
committee referred to in subsection
{1} shall—
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(1) A party nw:_&nﬂm shall submit to
the political par

ly of that candidate

amd to the Commission—

q a

of

the final

(&)

preliminary
expenditure report, within twenty-
ohe days

nomination; and

nomination

the political party

expenditure report

wiithin, three months after elections.

) A political p
months after th

Y

rty shall within three
elections submit a

final expenditure report to the
Commission.
{$) An independent candidate shall

ithin three
election, submit
port to the Co

ithin three
referendum 5

penditure
Jommission.

Mu A referendum committee shall,

A

5} The £
LIbmitted _..__._.n_w_

LT

e,

2}, (3), and (4

[

months after the
the final expenditure
i sslon.

the
final
the

after
the
to

months
Lbmit
report

xpenditure  reports
r subsections (1)(b).

shall include records

howing all transactions and income
nd expendifure statement.

lause 7 which
ction 16 of t
e following n

proposes to repeal
e Act and substitute
w section 16—

& (1) A candidate, political party and
referendum cammittee shall disclose

he ameaount

and source of

ontributions received for campaign
r a nomination, an election or a

21 A candidate
party or_a

eferendum, as the case may be,

who, or a political

referendum  committes

We are in agreement with
the proposal.

The proposed amendment
will require a candidate,
political party or referendum
committee to disclose the
amounts received for &
campaign. Further, section
29(2) (d) of the Act mandates
the Commission to make
regulations prescribing
procedures for disclosure of
the amount of contributions
made to a candidate or to a
party, the nature of these

contributions and the
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party or referendum committee
which fails to | disclose funds or
dgnations as required under this Act

commits an offen

CE.

Clause 8

sertion 17 of the Acl.

Sgction

1A Surpius
(1

{a) within

of an election Q_H
Commissio

e
cdmpaign

expenditure committee;

) within

{4

of an election of
e surplus campaign funds to—

th

(i)

(i)

() within

17 of
proposed to be repealed.

A candidate,
refferendum committee shall—

which |proposes to repeal |

the Act wihich is

carmnpaign funds
political party or a

three months after the date
referendum, notify
of any surplus

funds held in the

three months after the date
referendum, submit

in the
parly

CONTIm
party;

case of a political
campaign finance
ttee, to the political

in H:Mm case of a party
candidate, to the political
party |that nominated the
candidate for purposes of
the m_nﬂ._._.m:mn of the youth,

women and persons with

disability:

in the «case of an
En_mﬁ__u:n_m:ﬂ candidate or a
qmmmﬂmwnc_._.._ committee, to
a charitable organisation
preferred by that
independent candidate or
ﬂmﬁmﬂmwnza committee, as
the case may be;

We are in agreement with
the proposal.

three months after the date

The proposed amendment is
in |line with the proposed
amendments to section 7, B,
9 and 10 that seek to remowve
expenditure committees.

10
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| sybsequent by-
glection.
(V) Where an or

record;

{H) issue a forma

(d impose a fine
uder the regulations;

pelitical

“ﬂmn:_mn_ _umq__n__n_
afea;

{d) prohibit the

party
cpmmittes from

|| warning;

as may be specified

errant candidate,
or referendum
campaigning for a
or within a specified

(d) prohibit media coverage of the
efrant candidate, political party or

ferendum
specified period:
ppelitical

election or refe
may be.

commitiees

within  a

(f) disqualify the errant candidate,

party’
cpmmittee  from

or referendum
contesting in that
endum, as the case

(&) Where the offence is discovered

after an election and an order of

squalification

chndidate or the

i made, the

: political party shall

disqualified from contesting in the

made under t
hall be—

[

h) registered in
e Case
arliamentary, &
Eferandum;: and

. Bl . O

bl registered

ounty assembly

election or general

der of disgualification
his section, the order

the High Court, in
of presidential,
zovernor elections or

in the resident
it in the case of
alections.

(
rhagistrate’s <o
]
{

Clause 11 which
ction 26 in

proposes to amend

inserting the E__o_.a“
e Commission

subsection (3} by

if required by
immediately after

i

We are in agreement with
the proposal.

The proposed amendment
will enable the Commission
ta determine whether the
information made available

12
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27

ThE

Auditor-General

Audir of accouynts

may, on the

request of the Commission, audit the

dcg
2x

pa

ounts relating
henses of a candidate, a political
v or a referendum committee,

to the campaign

the|  Auditor-Ceneral  as
|provided under Article 229
[(4)] and section 7 of the Public
Audit Act and as such he may
not| have capacity to handle
such audits. The Commission
may, through regulations
prescribe  the manner of
auditing the accounts relating
to the campaign expenses of a

candidate, a political party or
a referendum committes.

6. | Clhuse 12 which |proposes to repeal | We are in agreement with | The provision of section 28 of

seqtion 28 of the Act. the proposal. the Act may pose a challenge
to the Commission as the

28. Claims and objections timelines  stipulated under
(1] A person who objects to any subsection (1) are too dose to
mhptter related to campaign finance and after an election at which
eqpenditures  submitted by a time the Commission will be
candidate, ﬁnﬁmnm_ party or @ handling elections and
referendum  committee may file a election related matters such
¢claim to the Commission in the settlernent of election disputes
piescribed form| and manner and as | provided under Article
within the prescribed time. 88(4)(e) of the Constitution
and section 74 of the

(q) The claim| submitted under Elections  Act, 2011, The
subsection (1), shall be determined Cammission is also mandated
,.u::.qT to| declare election results
within sewven days after the

{d) seven days,| if filed before an elaction as per Article 138(10).
election; and handle petitions challenging
election of the President elect

B fourteen days, if filed after an within seven days of the
. election. . declaration of results and
determination of the wvalidity

off, presidential elections

within fourteen days after

filing of the petition as

E”_u..._mamu under Article 139

i ete.

7. | dlause 14 whicH proposes to amend | We are in agreement with | The proposed amendment
section 29 subsection (2) by inserting | the proposal. will enable the Commission
the following| new  paragraph make detailed regulations in
ifnmediately after paragraph (h} — relation to audit of accounts

and procedure for claims.
(}yprescribe the {manner of audit of
dccounts relating to the campaign

14
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rechbrds  shall be

magntained:

prepared and

(g)| preseribing procedures for the

defermination nf

oblections: and

claims  and

(h)] prescribing H
required to b

pufposes of this Act.

nything which is
prescribed  for

THE ELECT

IONS (AMENDMENT) BILL, 2021 |

Clguse 2 which proposes to amend
sedtion 34 by inserting the following

nefw  subsection
sulpsection (B) —

immediately after

T(BA)

naminated by a :

A _umEH., shall not be
=]

litical party under

subsection {4) E.___m.n the person is, on
the¢ date of submission of the party

lisf by the political
vater in any of|

party, a registered
the wards in the

county in which [the person is to be

ngminated.”

34 of the Act which is proposed to be

amended,

34,  Nominarion
mberys

of party lists

(1) The election _nx members for the

MNitional  Assembly,

cgunty assembli
sgecified under
g9g(1)(b)(c) and
137(1)(b) and (
sHall be on the

Senate  and
for party list seats

rticles 97(1){c) and

(d) and Article

of the Constitution

sis of proporticnal

rdpresentation +_._ﬁ_ in accordance
ith Article 90 of the Constitution,

ith  Article
onstitution.

(2) A political party which nominates
alcandidate for election under Article
gfF{1)(a) and (b)| shall submit to the
Commission a party list in accordance
W S7(Mc) of the
d

the proposal.

We are in agreement with

The proposed amendment
will ensure that the persons
nominated in line with Article
177, of the Constitution are
registered wvoters in that
county.

16
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{7)
Cof
fer

,ﬂc._ﬁ
pr:

paration of par

elines to be

mmission  shall
i of Parliamen

(8]

A person wha

The party list

"

complied with in
ty lists.

s submitted to the
be wvalid for the

is nominated by a

p

(3) and (4) shall
mamber of the p

date of submission
the political party
(9] The party list
napne of a candi
an| election,

{10) A party
pyrposes of sub
artd (5) shall not
thg term of Parlid

ds
w

itical party un

embly, as the
hich the candide

der subsections (2).
a person who is a
litical party on the
of the party list by

shall not contain a
{ate nominated for

ist submitted for
ctions (2), (3). (4)
be amended during
ment or the county
case may be, for
ites are elected.

18




Sz AJTH] R o O DN g & i
......_.... @ Ury BAFRA R i SO I B A0 KO mEBYeT o L A 1w,
ST66¢ OF (0) pGE+ suoydaj). £.4 : : _7 )

mEmu_,_aEmmz.nEE-EmmﬂEm_n..n_ .._. ” 7
Aty Asdanaun) 20 ‘im0 __..Lm.Em_n_E:_m__.
(>°8°3°1) uomssjwwo) sauepunog % [e4013(3 Juzpuadapu)

b 1
— g _
LR ¥

e s i e 4

i TR Y R iy i |
| MNFTD ALNGTa |
i ' |

| AT, ,m 7

_m (IH3AITED Ha 1

 ATSMESSY TYNOLLYN | :

(120z 4o 1t "oN g Aiquiassy [euonen) ‘|lig (Jusiupusiy) suopagg ayp 7 _

(1zoz Jo s¢ 7 .
"ON (118 Alquiassy [euone) |jig (uawpusuny)Bupueuy uiieduwey uoipalg ayy | :

$TE DNIAAOTIOL IHL
NO

ANIWVITHYd 4O J3LLINWOD LHOISYIAO NOLLYLNIWITdWI TYNOLLALLISNOD 3HL OL
WOANYEOWIWN 7

—p AHH ._L_______.N.._ E

A wﬂ.rl._.mn... ) ’
= 4

NOISSIWIWOD SAUYANNOE aNY TYHOLD313 INIANIdIaM] FHL :




e




Feas A FRHLg g ©i FITE P SMER LD W a1 Wy [ T

KHIR @ EPNIS WE kel E F MOAIFINEY yOdS wo e =R R N e By

Suoeynsued ol agnbal
Aews snyy |zoz g (luawpuswy) Supueuy uBedwey UOIP3[3 5 uoissiliwoDy ay) Ag majnad

dapun asoyy o} sjesodosd Atenuos aney el PV 243 JO suoisinoad majaas o) spuaqul g iyl g

Sjuawwoy ayreds

‘a|qejuatuz|duw-un pue Bugpijuod “mondique se Payluapl sezue ssaippe
0} #8as Yaym oy Bupueury ugiedwesy uoppalz ay) oy Sjusiupuawe padojaaap osje sey ()

UatuBIEg JO 330D siieyY [eBa7 pue aousnr ayl yim UOHBJINSUOD U] USPSILIIGTY 3y

SJUSLLILIOTY) [BIBUSN)

FSANO]IO) SB SIUSLUWIOD [Ri3USE LIOS el O3 ysim pUe ||1g siy) BLOOjEM a0,

“uohejustualdwy [jny 53 passpuly aney yarym
SRS [ex)lod pue JWOU0I3-00S JU3LND ay) UOHEISRISUCD Ojul 33e) JoU Op suosiaoad
Sunsixe ayy adugs uoyeuaWwa|dwy 5] 3|qeua o} pue |[oF Py SUolRa|g Ayl yum suoisiaoad
sH UBle o) £107 1Y Supueuly udiedwen uoipajg 2y puawe o) ‘SIBIO Buowe 'yass |ig 2y |

k.

5

119 3y jo asoding

(1202 30 I 'ON T8

ATEWISSY TYNOILYN) T8 (INIWaNINYIONIDNYNE NOIVAWYS NOIL337 3L

SUDISSILLIQNS SayeLl pUe a3uala)al 4@2pun sjjig eyl 230U uossiuwo ay |

“PY D831 24l pue uonmnsuod ay) Jo (F)ga 3Py
AQ pauienoE Ajuewpd g UDISSILULIOD 3 JO ajepurll djyeds ay) ‘senamoy *(1)zse 2| Hy
J3PUN INO-135 542 3IBME 348 3M S8 SUDISSILILLIOT Jayjo pue 2831 8y Jo suorpurny [eiaual ay

SUOBSIWLIOT |euolnsucs Jo palgo ay) no sias Y2 G E 8211y O] adUadagad Je|nojLied
Y uolniusuo sy jo gl 4a3dey sepun PEYSIQRIsa UOISSILILIG™S [BUONSUOY B §195831 sy

JUBWIRIEG JO 12y e
Aq pagquasaud suoipage 4210 Aue pue vonnisuoD aY) Ag paysiqelsa SHYO 10 Apog anipa)a
Aue 0} sUON2|8 pUE BPUaaLSS O UosjAuadns Jo npuo ay) dog ajgisucdsal s uonnysuos ag
10 BE apIUY Japun paysiiqelss (Dg31) UOBSILWO™ SaIEpUNOyg puE jedoioa)3 Juapusdapu) ay |

NOLL2NgOYLNI

N






FUra Ry wEied ol F N G VT Ry T T T8 I T A

ad a0 d

NYWUIYHD
ILYHNEIHD ‘MM

Bd@ddrrrr NS S S na e SEAmaAALEEEE NN R R

e

FEQE ATPRIGAF "Drrrg i u Lo Vokueriaary pon

“Uatay sjesodoad ay) sapisuos oy SSNILILIOT 3|qeINoUol siuy) sisanbag UOISSILIWIOT B | "§

NOISMONOD

sucssad
jo Aodagen Aue 03 uondaoxa Aue aquasaud Jou saop me| sy ‘BIayMALR UOIB[E J0) PURLS pUE
saymiue JapsiSas Aew suo Jey; uondussaid [BUOLNISUOY By wsuiede 5208 5|y ‘suopeunuou
Aunoz-ssoaz Juanaid o) se os Ajunoo Jenaiued Jey) ul juspisal aue Alquiassy Ajunosy au)
0} pajeulwou suosiad Jey] amnsua o) uonuansaul aaesiEa) anlelaqlap v sasodoud |1 sy

“El

SUALLIWOY [epads

"UOBUILLIOU
pue AynqiEne ajeprpues pue ‘uopensi#al pue Aypgifie Jejon uo SDOY &y Apesausd
SUGHSE]S JO JONPUOD 34} PUNCJE SLLIOKEI U]im S3USP PUe JUSLBEEUBLL |BIODSS PUB SWE]SAS
[BIO1312 Jepius Jaio Jo sisAjeue aagesedwos Suipngpug [3A3] aAlBLSIULPE pue [Puolelado
18 suolsmosip ansusixa Aq pauuoju sem ||ig JUMUPUSWY  UOIIS|3 5 UOISSIUWLIOD) U]

110 1Y SUOpa|3 ay) 0) sjusLpUSLID padojanap osje sey (yr)
iUailleEl|ied Jo sauwony sieyy [efaq pue SISO 34 Yia UQIBYNSUOD Ul UOISSILIWOS ay)

€l

I

SUBLULLIOY) [BlaUan

SSMOJ|0) S sjUSWILIoD [elRuaE BWos ayew o) Hsim pue [lig s v sjesodoud ay ajou ang,

‘PAIEUILIOU 2B A3U) wpigm Uy AJunoD ayy ) siajon pasalsiSas aue
oym suosiad aq |[eys uopnysuos B4} JO LLL 3Py 0] Juensind sajueq (euijog Ag sal[gLIassy
Ajunody o) pajeunuou suosiad ey} apaoad o} |10z ‘v SUOHD31F 2yl puswe o] s3a3s ||1g ay]

01

‘6

1118 ays jo asoding

YNOLLYN] Tid (INIWaNIWY) SNOILT 13 IHI

I






' Clause 2: Section 2 of the Act is |

amended by deleting the
definition of the expression
"expenditure committee",

Seeks to do away with the
coneept of reporting through
additionally established
structures.

The Commission adopts the |

proposal as it is in line with the
Commission's proposal that
seeks to  introduce a self-
regulating mechanism

This will avoid duplication of

roles,

Political Parties already have
structures and mechanisms within
the political party composition
that may be effectively utilized 1o
report. Independent Candidates
are then expected to inform the
Commission on their intended
reporting structures.

Clause 3-6: Deletion of Sections 7-
10 that provide for establishment
of the Committees and reporting
by the Cormmittees

Seeks to do away with all
proposed reporting
committees for candidates
and political parties.

The Commission adopts the
proposal as it is in tandem with
the proposed amendments in
MNo. 1 above.,

The provision aligns with the
abject of No.l above.

e

Clause 7: The princpal Act Is
amended by deleting section 16
and substituting therefore the
following new section 16—
(1) ‘A candidate, political
party and a referendum
committee shall disclose
the amount and source of
contributions received for
campaign for a
nomination, an election or
a referendum, as the case
may be,
(2) A candidate who, or a

political party or |

Seeks to do away with
'Disclosure of Funds' by a
party or candidate through
the appointed authorized
official and leaves it generally
to the party while making it a
penalty not to do so.

The provision leaves the
reporting structure open-ended
thus an opportunity for abuse,

It Is important to identify the
appropriate  structure.  Who
reports and how? This guarantees
transparency,




referendum  committee
which fails to disclose
funds or donations as
required—under—this—Act
commits an offence.
4, | Clause B-The principle Act s | Seeks to delete provisions | The Commission's proposal in | There must be direction on how to
amended by repealing Section 17. | governing how to manage | its Bill is to enable political | treat surplus funds as this would
surplus  funds { monies | parties determine where the | technically be considered as ‘illegal
received beyond the | funds go, however | funds’
prescribed limit) Independent Candidates are
guided to donate to a charitable
organization.
5. | Clause 9-The principle Act is ! Seeks to delete provisions on | By deleting . the Bill ought to | There is need to provide guidance
amended by repealing Section 21. | Dispute  Resolution  that | provide an alternative means of | on where complaints on breach of
provide for how complaints | addressing complaints raised. the Act may be lodged given these
are to be lodged and would be tantamount to pre-
determined  before  the election disputes.
Commission.
6. |Clause 10-The principle Act is | Seeks to delete provisions on The Commission adopts the | The provision aligns with the
amended by repealing Section 25. | dissolution of expenditure | proposal as it is in line with the | object of No.1 above.
committees. Commission’s proposal to
equally delete it.
8. | Clause 11-Section 26 of the | Seeks to do away with _The_amendment_is_superfluous | Not necessary. 5
| principal Act is amended in | mandatory submission of | as sub-section (2} already
subsection (3) by inserting the | information  to ‘the | addresies this by the words:
words "if required by the | Commission unless requested | "The Commission shall _on
Commission” immediately after | by Commission. request....
the words "shall."
9. | Clause 12-The principle Act is | Seeks to delete provisions on | The Commission adopts the | This would align with the
% amended by repealing Section 27. | Audit of Accounts. proposal as it is in line with the | proposed direction to embrace a
self-regulating mechanism.

S| Fhe (£8C Moemoranaum o Gl Election Campaigh Fingnciay and Dlecifony At Amendment

Biifs,

Febrndey 2024



Cﬂmiﬂfnn's proposal  to
equally delete it.

However, we propose

adoption of the Commission’s
proposal to:

I.  Enable parties to rely
on structures for
audited accounts under
the Political Parties Act,
201 and for
Independent
candidates to establish
their own measures.

ii. Provide for donation
reports and
declarations thersof by
the Party or
Independent Candidate
Treasurer.

10. | Clause 13-The principle Act is | Seeks to do away with | Appears to be aligned to the
amended by repealing Section 28. | provisions on “Claims and proposed deletion on Dispute
Objections” Resolution under Clause 9-No.
5 above,

No.5 above refers,

1. | Clause 14- . Section 29 of the | Seeks to expand the areas to | Proposal adopted with
principal Act is amended in | be covered by Regulations to | hindsight that procedures for
subsection (2) by inserting the | be developed in respect to the | handling claims as per Mo. 10
following new paragraph | governing provisions of the | above and audit of accounts as

immediately after paragraphs (h) | Act. per Clause 10-Mo. 9 above have

" — been relegated to regulations
L%,Q., however the same would need
then to be equally considered

Enables the Commission to
regulate based on the existing
socio-economic  and

situation at hand.,

political




(i) prescribe the manner of audit of with respect to  dispute -
accounts relating to the campaign resolution processes as per
expenses of a candidate, a political Clause 9-No. 5 above.

party or a referendum committee;

{j) prescribe the procedure for
claims objecting to any matter
related to campaign finance
expenditures submitted by a
candidate, political party or a
1’!‘, referendum committee; and.

T\ The (EBC Memorandum on 100 Electian Campaiyn Financiayg and Elcctions Aot Airendmmeni
pifts, February 0214



The Principal Act is amended In

following new
immediately after subsection (8)-

inserting  the
subsection

34 by

(8A)- A person shall not be
nominated by a political
party under subsection (4)
unless the person is, on the
date of submission of the
party list by the political
party, a registered voter in
any of the wards in the
county in which the person
is to be nominated.”

Seeks to qualify the existing
provision to ensure that such
nominee belongs to the particular

(8) A person who s
nominated by a political
party under subsections
{2). (3) and (4) shall be a
person who Is a member
of the political party on
the date of submission of
the party list by the
political party.

Conflicts with the provisions
of the Constitution.

Qualifications on eligibility to
stand for election as governed
by the Constitution and
Elections Act simply require
that one Is a "registered voter’,

Y E R

If an aspirant for MCA position
is allowed to register anywhere

and stand for election
elsewhere it only follows that
the same principle applies to
nominated MCA's,

Article 90 of the Constitution
on Allocation of party list seats
only provides one exception
under 2 (c)-The Independent
Electoral and  Boundaries
Commission shall be
responsible for the conduct and
supervision of elections for
seats provided for under clause
(1) and shall ensure that—
(c) except in  the
case of county assembly
seats, each party list
reflects the regional and
ethnic diversity of the
people of Kenya.
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MEMORANDUM ON THE ELECTIONS (AMENDMENT) BILL, (NATIONAL ASSEMBIY BILL NO. 41 OF 2021)

Date: 31t January 2022

Submitted to: clerk@parliament.go. ke

S5/NO

SECTION/CLAUSE

PROPOSAL

JUSTIFICATION

(BA) A person shall not be nominated
by a political party under subsection
(4) unless the person is, on the date of
submission of the party list by the
political party, a registered voter in
any of the wards in the county in
which the person is to be nominated

Amend the clause by adding the following
provisio:

Provided that nominations for persons
with disabilities shall be accompanied by a
certificate of registration certified by the
National Council for Persons with
Disabilities (NCPWD) and in the case of
youth nominees, a proof from the registrar
of persons that such a nominee is a youth
from the date of nomination till the expiry
of five years or remainder of the term of
representation.

There has been persistent abuse of section
34 to the extent majority of the nominees
representing youth are not youth and
nominees representing PWDS are not
persons with disabilities.

To rectify this, the nominated persons must
be at the time of nomination be youth and
remain such for the period of the term while
persons with disabilities must have been
registered and provide a copy of registration
from the National Council for Persons with
Disabilities (NCPWD).

This provisio will ensure that only the
intended nominees are nominated and that
such nominees represent the issues and |




IMTerest of e consttens that—they—are——
nominated for. :

5. | 27 (1) A political party shall submit its
nomination rules to the Commission

nomination of its candidates.

(2) An amendment to the nomination
rules shall only be effective ninety
days

after submission of the amendments
to the Commission.

Amend section 27 (1) by deleting the
words “six months” and replacing them

at—least—six—menths—before—the | with the words “five months”.

The proposed amendment seeks to align the
Elections Act with the new times provided
for in the Political Parties Act In respect

Amend section 27 (2) by deleting the
words “ninety days” and replacing them
with the words “sixty days”

to Coalition Parties. The net effect of the |
new proviso to section 10 of the Political
Parties is that Coalition Parties must submit
new nomination rules to the Cominission
since there are no coalition parties at
present.

General observations

1. The Commission (NGEC) supports the Bill on grounds that only registered voters representing the issues of marginalised

ErOUpS,
special interest groups
to have a strong social connection with
representation.

registered as voters in that county’.

5. The proposed suggestions and comments

counties have nominees representing

youth and persons with disabilities would be able to comprehensively appreciate the issues and interests of the
in the wards, constituencies, counties and the entire country. Such registered members, are deemed
the special interest groups and as such would ably pass the principle of meaningful

5. The Bill_rectifies the common abuse of the section being amended by political parties thus, ‘nominating persons not

by the Commission (NGEC) seels to address the current sbuse where some

the youth, persons with disabilities or marginalized groups but whom are not
themselves ‘youth’, or PWD, or from marginalized groups respectively and as appropriate.
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_
irprovement of the law, and contribute towards formulation of better and robust
regulatory frameworks on campaign financing in Kenya.

Yqurs sincerely, _

( ..y

Betty Sungura-Nyabuto, MBS
COMMISSION SECRETARY/ CEO
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of a referendum
committes™; _
{b) by deleting subsection
(2);
(c) by deleting subsection
(3)
(d) by deleting subsection
(6); and
(e) by deleting subsection 7.

Amendment of section 16
of the Acdt

The proposed amendmen
simplifies the qmﬁ_c_qmam:m
for disclosure of funds.

L

Mo proposed changes

Amendment of section 17
of the Act by repealing it.

Section 17 deals with surplus
campaign funds. Its repeal
therefore leaves a gap on
how surplus campaign funds
will be accounted for; :.uu_u
leaves room for abuse and
meney laundering. 7

The intention of Article 8B
(4) (i) of the Constitution is
mo give the IEBC the mandate
and responsibility to regulate
the amount of money that
may be spent by or on behalf
of a candidate or a political

party.

Amendment of section 21
of the Act by repealing it.

Deals with dispute “.ﬂn__:zc_._
and gives the IEBC powers to
punish errant candidates ar
political parties. |

No proposed changes

Amendment of section 25
of the Act by repealing it.

Deals with registration and

dissolution of expenditure
committees

Mo proposed changes

Amendment of section 26

of the ._p_._..._,.,

Enhances clarity

No proposed changes

Amendment of section 28
of the Act by repealing it.

This is flowing from j.m
proposed repeal of section
21. _

No proposed changes

“Amendrment of section 29
of the Act by providing
for _uo,ﬁm: to prescribe
manner| of audit of

accounts

and procedure

Since the Commission shall
have powers to Emmnqim
manner of audit of accounts,
it may not be necessary to
retain section 27 of the Act

for claims objecting any

matter u

nder the Act.

which provides that the
Auditor-Ceneral to  audit
accounts relating fo

campaign @xpenses.

Repeal section 27.
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equitability and freedom of expression.

The NCCK is therefore concerned that the Campaign Fin

corruption in the democratic process.

m._“._.m.—

(Amendment) Bill 2021,

have a responsibility 0 account for such funds 1o ensurs transparengy and forestall
corruption. Campaign financing regulations are therefore Hn__ﬂ:.nw to ensure balance,

ancing (Amendment) Bill
20721 will ostensibly water down the oversizht on campaign financing. This is especially
<o in consideration that the Bill is being debated against a background of rejection of
the Campaign Financing Regulations by the National Assembly it August 2021.

Further, it is a concemn to the NCCEK., and all Kenyans, that the u-nns_ﬁa Campaigning
Act has :+ﬁ been applied in any elections despite having been p
that the aﬁ,mﬂﬁmwﬁ: Financing system be operationalized 10 limit the potential for

in 2013, [tcritical

. 8 Recommendation on the Election Campaign Financing (Amendment) Bill

in view jof the foregoing, the NCCE has undertaken extensive consultations and
ecommends the following amendments on the Election Campaign Financing

Provisions in the Bill Stakeholder Proposal Rationale

Clause 2: Hb_.vunmnm the | Retain the definition Expenditure ._u_uEn__.ﬁmnm are crucial for
repeal of the definition of WO reasons:

“gxpenditure committee” L. ﬂ_ takes pressure off the party and

the candidate. The nesd 10
nTEH availability of funds and
how it is expended is lefi to &
Lnﬂi_ﬁnﬁ leaving the party and
the candidate free © participate
in the elections.

It enables supervision and |
Tnﬂ..ﬁﬁ of campaign expenses
w:& may lead to less wastage and
savings for the candidate.
Oversight ensures sources of |
funds are legitimate and leual,

ensures proper records are kepl.
land | ensures the candidate and
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This will improve accountability and |
fransparcncy.

parts

(lause 6: Proposes repeal
df Section 10 off the Act

H&Swm_aq_ of expenditure

Delete Section 10 {1)(a) which
requires preliminary reports
Which  provides  for within 21 days of party
primaries from each candidate.

Retain the rest of Section 0.

The post party primaries period s a
very hectic peried for candidates, as
they are actively campaigning. The
requirement to submit accounts within
21 days of the party primaries 15 too
tedious and does not add much value.
The requirement to submit a final report
three months | after the elections is

sufficient.

It is important for transparency and
aceountability to require all candidates
and political parties to submit reports of
their expenses and source of funds. This
will redude carruption, and ensure that
the legitimacy of campaign funds.

introduces new

Clause 7: Propdses repeal
of parts of Section 16 and

Retam Section 16 in entirety

Issuing a_.ﬁ.ﬂm_.ﬁﬁ for money is a useful
accounting mechanism, and helps with
racking _ donations  or alleged
cantributions,

Maintaining records of fundraisers 15 a
useful tool for promating accountability

and transparency.

Where & complaint is raised, it s
imperative thal disclosure i3 made,
Confideqtiality cannot apply in such
circumstances.

of Section 17 which
provides for surrender of

the political pafty to be
used in promoting SIGs
and in the case|of an
independent candidate to
charity of their cheice.

The zection __E—,En&
reparting cbligations to
the Commission on the
amount of the surplus
funds, and action taken.

surplus campaign funds 1o

Clause 8: Proposes repeal | Retain Section 17

B

Money raised for campaigns is not for
profit or|personal gain, and must not be
retained by the candidate. Itis therefore
crucial hb_m good citizenship to ensurc
that any surplus funds are deployed
towards|common good.
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lause 12: Proposcs
bpeal of Section 27 of the
ct that provides that the
uditor General [may on
quest of the Commission
udit accounts |of any
litical party, candidate
¢ referendum committee.

e

Retain Section 27

One of the

financing

accountabi
and to reduce corruption and
t funds in elections.

elections,

use of illic

Audit 18

main purposes of campaigh

legislation is o improve

iy |and transparency in

a| key component of

a.._na..mE.:_._m accounts, and is therefore
crucial in enabling the Act achieve one
of its néa_ﬁqnﬁnm goals. .

Flause  13:  |[Proposes
epeal of Section 28 of the
act which proyides for
lvho may file claims and
objections undet the Act,
and the time limits for
disposing of the same.

Retain Section 28

This follows from the suggestion above
to retain the dispute resolution clause.

The seckl

on requires claims to be

determined Within 14 days. This is

keneficial

parties @
complain

The sect

L
7]

o the candidates or political
they shall be rid af the

timeously.

on should be retained as it

clarifies who may lodge a complaint
and provides timelines for concluding
the complaint.

twio new sub-clauses:

prescribe the manner of

| audit of mnna_,...___ﬁ relating
to the campaigl exXpenses

of a candid mﬂL._m political

party or a refe ndum

committes;

prescribe the edure
for claims objecting to any
matter related to campaign
finance nunnam._ﬂﬁm
submitted by 4 candidate,
political partyjor &
referendum committes;

Clause 14: Provides for | We support the proposed | The clause  provides for auwdit
amendment to Section 29 | amendments. mechanism for political parties which is
to include the| following good for{Kenya.
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NCCK MEMBER CHU RCHES

(=1

Led

- o

10.
11.
12.
13.
14.

o 3
16.

17,
18.
19.
20.

21.
22,
23,
24.
23.

26.

7.

Africa Brotherhood Church
African Christian Churches and
Schools
African Church of the Holy
Spirit
African Independent Pentecostal
Church of Africa
African Interior Chureh
.,___.j_.ﬁub Israel Niveneh Church
African Orthodox Church of
Hﬁnrwu.
}_.W:EE Church of Kenya
nﬂ rch of Africa Sinai Mission
Church of Christ in Africa
CHurch of God East Africa
Captic Orthodox Church
Eniscopal Church of Africa
m%mﬂmﬁ:n& Lutheran Church of
_n,.__:____ﬁ
Eree Methodist Church in Kenva
Free Pentecostal Fellowship in
F__nnmu
u.mnqﬁm Church in Kenya
~M.__H Gospel Churches of Kenya
Lenya Assemblies of God
Kenya Evangelical Lutheran
ﬂsﬁn:
enya Mennonite Church
ﬁ.ﬁﬂﬁﬁu Church of East Alrica
aranatha Faith Assemblies
ethodist Chureh in Kenya
ational Independent Church of

Wm.mnm

vercoming Faith Center
Church of Kenya
Pentecostal Evangelical
Fellowship of Africa

28.

29,
30,
1l.
32

Preshyterian Church of East
Africa .
Reformed Church of East Africa
Salvation E?._u,

Seriptural Holiness Misslon
Zion H._E.{E_ﬁ Mission

L]
NCCK ASSOCIATE MEMBERS

3
2.

gy L

o

10.
11,
12.

13.

NC

th B 1

Bible Society of Kenya
Christian Churches Education
}Enaﬂ_ﬁ_

Christian Health Association of
Kenya | |
Christian Hostels Fellowship
ma:mimEu of Christian Unions
Kenya mh_m_.znanm_ Church Loan
Fund |

Kenya Students Christian
Fellowship

Kenya United Independent
Churches .

Public Law Institute

Scripture Lnian

gt Pauls University

Young hMens Christian
Associatipn

¥ oung Womens Christian

Euananﬁn

CK FRATERNAL MEMBERS

African Evangelistic Enterprise
Daystar University

Trans World Radio

Trinity Bellowship

World Mision
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The Elections (Amendment) Bill 2021 i« intended to amend the Elections Act by

: S R e —
introducing registration as a voler within the county as a

basis for

nomination.

3. Recommendation on the Elections (Amendment) Bill 2021
In view ofjthe foregoing, the NCCE recommends that the Elections (Amendment) Bill

2021 be mnnﬁﬁn-

A fiee broad consultations, the NCCK finds that the requirement that a persen nominated

to 2 County Assembly be registered as 2 voter within t

because it/will ensure that a person nominated to 2 County Assemt

in that county.

4. Coneclusion

In nnﬂn__.._ma? we in in the NCCK urge the Mational A
(Amendrent) Bill 2021.

On our part, we remain committed to supporting the impl

of w..nuw._ 2010 and promoting constitutionalism and rule of law.

Signed on this 31% day of January 2022 at Jumuia Place, Na.
Member Churches and Organizations (attached) of the Mational

Kenya:

u_..w@mtmxﬁ

e
nmm._\. Canon Chris Kinyanjui
GENERAL SECRETARY

hat coun

ssembly

v is prudent. This is
Iy is already invested

to pass the Elections

ementation of the Constitution

Sww on behalf of the
Council of Churches of
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HON. MEMBER

w_mzﬁdmm

11. | Hon. Didmus Barasa, M.P.

VIRTUA L.

12. | Hon. (Coll) Geoffey King'angi, M.P.

13. | Hon. Abd

Shurie, M.P.

14. | Hon. Fabi

an K. Muli, M.P,

15. | Hon. Daniel Rono, M.P.

16. | Hon. Simon Ng'ang’a King'ara. M.P.

] .-.--_-IL-lllll-lll
17. | Hon. Joash Nyamoko, M.P. \
18. | Hon. Berrlard Okoth, M.P. - _ mmm.i
 aleai
19. | Hon.Peris| Tobiko, CBS, M.P. :
\\.
20, | Hon. Purity Ngirici, M.P. . 3
e
21. | Hon. Japheth Kiplangat Mutai, M.P. n\\
N

22. | Hon. Hali

ma Mucheke, M.P.

23. | Hon. Moses Kirima, M.P,

Name:

MName:

£ L

......... g

Committee Cler

k

fr—

/

r.?(.\M ............... Signature

Director, .ucﬁnm__._on Services

e wnvepers LIEDE .merm. .t.ﬁm.___l
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HON. MEMBER | SIGNATURE
11. | Hon. Didmus Barasa, M.P. _
| VUET VAL o
12. | Hon. (Cal.) Geoffey King’angi, M.P.

_ 13. | Hon. Abdi Shurie, M.P.
14. | Hon. Fabian K. Muli, M.P. )
I
15. | Hon. Daniel Rono, M.P. ¢ V%_ﬂ e,
oy o .|.._r s
16. | Hon. Simon Ng'ang'a King’ara. M.P.
......\\L
17. | Hon. Joash Nyamoko, M.F. | A
L...-.ll..
18. | Hon. Befnard Okoth, M.P. 7
_ \ n\ o
19. | Hon.Perjs Tobiko, CBS, M.P. il

20. | Hon. Purity Ngirici, M.P.

21. | Hon. Japheth Kiplangat Mutai, M.P.

22 | Hon. Halima Mucheke, M.T".

23, .H.m.u:. Moses Kirima, M.P.

Name: ...cvvereness
Director, Comm

| £ Libend

T ORI NS PP DU Signature .
Committee Clerk

ittee Betvices
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HON. MEMBER

SIGNATURE

1.

Hon. Didmus Barasa, M.P.

VR TLAL-

12.

Hon. (Col.) Geoffey King'angi, M.F.

Lol iy
I

Hon. Abdi Shurie, M.P.

€ e

14.

Hon. Fabian K. Muli, M.P.

15.

Hon. Daniel Rono, M.P.

22,

16. | Hon. Simon Ng’ang’a King'ara. M.P.
...L..l.lllullllllu..

17. | Hon. Joash Nyamoko, M.P. et

lmlﬂmw.....l__
18, | Hon, Bemard Okoth, M.P. |

\ 6 2

.n.\_...a.\.. -
19. | Hon.Peris Tobiko, CBS, M.P. A

| il
20. | Hon. Purity Ngirici, M.P. 7 \x.m_‘

1
g \\

21. | Hon. Japheth Kiplangat Mutai, M.P. _ .

| 1

Hon. Halima Mucheke, M.P.

Hon. Moses Kirima, M.P.

Namke: ......

| Committee Clerk
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Director, Committes Servic




