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CHAIRPERSON'S FOREWORD

The Irrigation {General) Regulations {Legal Notice No 199 af 2021), were made by the Cabinet
Secretary for Water, Sanitation and Irrigation pursuant to section 34 (1) of the Irrigations Act,
2019 and were published in the Gazelte vide Legal Notice No. 199 of 2021.

The Regulations were submitted to the Clerk of the National Assembly on 19® October, 2021
and laid in the House on 10" November 2021 being within the statutory timelines contemplated
under section 11{1) of the Statutory Instruments Act, 2013, and subsequently referred to the
Committee on Delegated Legislation for consideration.

The primary objective of the Regulations is to facilitate better carrying out of the purposes and
provisions of the Irrigation Act 2019, which was enacted in August 2019, The purpose of the
Regulations is to ensure -

i.  operationalization of the Irrigation Act, 2019 in the spirit of the Irrigation Policy,
2017,
ii.  sustainable development, management, financing, provision of support services and

cffective regulation of the entire irrigation sector in Kenya; and
iii.  compliance with the Constitution and laws of Kenya, international laws, treaties and
agreements and other ratified instruments.

Pursuant to section 16 of the Statutory Instruments Act, 2013, the Committes held a pre-
publication scrutiny meeting with the Ministry of Water, Sanitation, and Irrigation on the
regulations on 17" December, 2020, Subsequently, the Commitltee at its scrutiny of the
published Regulations established that the Ministry had taking into account the concerns made
by the Committee during the pre-publication engagement and had met the requirements of the
Constitution and other relevant laws in the development of the Regulations.

Public Participation

Articles 10 and 118 of the Constitution, section 3, 3A, and the Schedule to the Statutory
Instruments Act, read together with Standing Order 210 require the regulation-making
authority to conduct public participation and sufficient consultation with the stakeholders and
persons likely to be affected by the Regulations.

During the consultative meetings, the Ministry of Water, Sanitation, and Irrigation
demonstrated that it had conducted sufficient public participation and had engaged the relevant
stakeholders in the process of developing the Regulations.

Regulatory Impact Statement

In compliance with the Statutory Instruments Act, 2013 (No. 23 of 2013) on the requirement
for a Regulatory Impact Statement, the Ministry demonstrated that a regulatory impact
assessment had been conducted and the detailed regulatory impact statement was provided,

Having examined the Irrigation (General) Regulations, 2021 {Legal Notice No 199 of 2021)
against the Constitution, the Interpretation and General Provisions Act (Cap 2), the Statutory
Instrument Act, (No. 23 of 2013,) and the Irrigation Act (No 14 of 2079), pursuant to which
they are made, the Committee resolved to approve the Regulations for operation by the
relevant department in the Ministry,
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[ wish to most sincerely thank the Speaker and the Office of the Clerk of the National Assembly
for the invaluable support accorded to the Committee in the discharge of its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant 1o
Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the Committee’s
Report on the Consideration of the Irrigation (General) Regulations (Legal Notice No 199

of 2021)

HON. WILLIAM KASSAIT KAMKET, M.P.

Committes on Delegated Legislation: Report an the Comsideration of the Irrigation (Generall Regulations (Legal
Novice No 199 af 2021) !
[



1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing Order
No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accord with the provisions of the Constitution, the Act pursuant
to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a)

b)
c)
d)
)
f)

£)
h)

i)
i)
k)
1)

m)
n)

0)
p)

Q)

is in accordance with the provisions of the Constitution, the Act pursuant to which
it is made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the option of the Committee should more properly be
dealt with in an Act of the Parliament;

contains imposition of taxation;

directly or indirectly bars the jurisdiction of the court;

gives retrospective cffect to any of the provision in respect to which the
Constitution does not expressly give any such power;

it involves expenditure from the consolidated fund or other public revenues;

is defective in its drafting or for any reason form or part of the statutory instrument
calls for any elucidation;

appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before
Parliament;

makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;

inadequately subjects the exercise of legislative power to Parliamentary scrutiny;
and

Accords to any other reason that the Committee considers fit to examine.
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1.2 Committee Membership

3. The Committee membership comprises —

The Hon. William Kassait Kamket, M. {Chairperson)
Tiaty Constituency

The Hon. Muriuki Njagagua, M.I. (Vice Chairperson)
Mbeere North Constituency

Jubilee Party

COMMITTEE MEMBERS

The Hon. Waihenya Ndirangu, M.P.
Foysambu Constituency

Juhilee Party

The Hon, William Cheptumo, M.P.
Baringo North Constituency

Jubilee Party

The Hon. Cecily Mbarire, MGH, M.P.
MNominated

Jubiles Party

The Hon. Alice Wahome, M.P.
Kandara Constituency

Jubilee Party

The Hon. Robert Mbui, M.P.
Kathiani Constituency

Wiper Democratic Movement -Kenva

The Hon. Daniel Maanzo, M.P.
Makueni Constituency
Wiper Democratic Movement -Kenva

The Hon. Timothy Wanyonyi, M.P.
Westlands Constituency
Orange Democratic Movement

The Hon. Ronald Tonui, M.P.
Bomet Ceniral Constituency

Jubilee Party

The Hon. William Kamaoti, M.P.
Rabai Constituency
range Democratic Movement

The Hon. Martha Wangari, M.P.
Gilgil Constituency
Jubilee Party

The Hon. Gideon Mulyungi, M.P.
Mwingi Constituency

Wiper Democratic Movement — Kenya

The Hon. (Dr.) Wilberforce Qundo, M.P.
Funyula Constituency

Orange Democratic Movement

The Hon. George G. Murugara, M.P
Tharaka Constilugncy
Democratic Party

The Hon. Jennifer Shamalla, M.P.
Mominated

Jubilee Party

The Hon, Munene Wambugu, M.P.
Kirinyaga Central Constituency
Juhilee Party

The Hon. Patrick Mariru, M.P.
Laikipia West Constituency
Jubilee Party
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The Hon. Sammy Seroney, M.P. The Hon. Edith Nyenze, M.P.

Nominated Kitui West Constituency

Wiper Democratic Movement — Kenva Wiper Democratic Movement — Kenya
The Hon. Tindi Mwale, M.P. The Hon. Abdi Koropu Tepo, M.P.
Butere Constituency Isiolo South Constituency

Amani National Congress Ken t P

The Hon. Robert Gichimu, M.P.
Gichugu Constituency

Jubilee Party
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1.3 Committee Secretariat
4. The secretariat facilitating the Committee comprises —

Mr. Mohamed Jimale
Clerk Assistant I (Team Leader)

Ms. Ruth Mwihaki Gakuya
Clerk Assistant If

Mr. Dima Dima
Princr'pﬂ'f ngm' Caerise!

Mr. Josphat Motonu
Fiscal Analyst |

Ms. Fiona Musili
Research Assistant {1

Ms. Noelle Chelangat
Media Relations Officer If

Mr. Anthony Wamae
Serfeant at Arms

Mr. Charles Ayari
Superintendent of Electronics

Committee on Delegated Legislation: Report on the Consideradon of the lrrigation (General) Regwlations {Legal
Notige No 199 of 2021)



2.0 CONSIDERATION OF THE IRRIGATION (GENERAL) REGULATIONS, 2021

2]

b)

d)

(L.N. No. 199 OF 2021)

2.1.1  Introduction

. 'The Irrigation (General) Regulations, 2021 are made by the Cabinet Secretary for Water,

Sanitation, and Irrigation pursuant to Section 34(1) of the [rrigation Act, 2019.

The Regulations were published in the gazette on 22" September 2021, vide Legal Notice
No 199 of 2021, submitted to the Clerk, National Assembly on 19" October 2021 and laid
in the House on 10™ November 2021,

. The objective of the regulations is to provide for better carrying out of the purposes and

provisions of the Irrigation Act 2021 to ensure sustainable development, management,
financing, provision of support services, and effective regulation of the irrigation sector in
Kenya.
The Regulations provide for;
i. sustainable development, management, financing, provision of support services and
effective regulation of the entire irrigation sector in Kenya; and
ii. compliance with the Constitution and laws of Kenya, international laws and treaties,
agreements, and other ratified instruments

2.1.2 Overview of the Regulations

Part I: Preliminary Provisions: Provide for the definition of terms in order to bring clarity

and common understanding to the meaning of specialized words as used in irrigation

development.

Part II: Irrigation Development: Provides for-

a. establishment of all irrigation areas and schemes as stipulated in the act.

b. procedures for initiation and development of irrigation schemes

¢. dehining technical requirements for wviable and sustainable arrigation scheme
development

d. ensuring compliance to technical requirements for scheme establishment.

Part I1I: Licensing of Schemes: Makes provisions for the use of Licensing as a tool For;

a. ensuring standards and critical conditionality’s are adhered to or met prior to any
implementation to ensure sustainable irrigation development.

b. ensuring compliance with other statutory requirements. i.e. Water Act 2016

c. facilitating renewal of licenses to ensure monitoring and enforcement of compliance.

d. data collection for strategic and National management decision making.

Part I'V: Management of Irrigation Schemes: Provides guidance on the management of

irrigation schemes so as to ensure the sustainability of irrigation development through;

a. provisions for the management of public and community-based smallholder schemes

b. promoting good governance in communal irrigation systems

¢. institutionalizing the irrigation water users association

d. provision of oversight mechanisms to proactively respond to issues arising, leading to
the non-sustainability of irrigation schemes.

e. providing mechanisms to address conflicts in irrigation systems.

Committee on Delegated Legislation: Report on the Consideration of the frrigation (General) Regulations {Legal
Notice Mo 199 of 2021)



c)

g)

h}

i

f. institutionalizing irrigation service fee hinged on water rights and use, thus providing
assurance for operation and maintenance.

g. providing oversight mechanisms to ensure prudent financial management of communal
irrigation schemes.

Part V: Irrigation Standards and Quality Control: Makes provisions to control the

quality of irrigation development for safety as well as sustainability by

a. establishing standards for irrigation water management

b. establishing standards for irrigation infrastructure

¢. establishing standards for professionals working in the irrigation sub sector.

d. provides mechanisms for enforcement

Part VI: Irrigation Research, Innovation and Training:

a. provides mechanisms for coordination of irrigation research, innovation and training

b. provides for inventorization of irrigation technologies in mass use in Kenya,

¢. provides mechanisms for dissemination of research findings through centres of
excellence amongst others.

d. provides guidance for training as part of capacity building for sustainability

Part ¥1I: Financing Irrization Development:

provides modalities for funding of irrigation development.

provides for cost sharing and cost recovery in irrigation development

provides for affirmative action for social equity in irrigation development

provides for safeguards for irrigation farmers on irrigation development under loan

arrangements

B nogo @

Part VIII: Monitoring, Performance Audit and Reporting

a. toprovide for information management and monitoring and evaluation of the sector
b. provide diagnostic mechanisms for ensuring irrigation scheme sustainability

c. irrigation scheme performance assurance

d. provide data for national investment decision making

e. Provide mechanisms for reporting to both Houses of Parliament

Part IX: Miscellaneous Provisions: Ensures adherence to stipulations in the Act and
Regulations by providing for Offence and penalty definitions

Schedules: Provide details to the specific regulations such as

Details on technical issues such as standards

Necessary forms for applications

Formats for reports

Templates for agreements

Guidelines for formation of irrigation water users associations (1WUAs)

Criteria for performance assessments

e An TR

2.1.3 Scrutiny of the Instrument

In accordance with section 16 of the Statutory Instruments Act, 2013, the Committee held pre-
publication consultations with the Ministry of Water, Sanitation, and Irrigation on |8™
December 2020 at Simba Resort in Maivasha where the Committes was laken through a
detailed presentation on the provisions of the regulations 2021,

The following issues arose during the plenary -
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a) Public Participation/stakeholders’ consultations: the Committee was informed that a series
of stakeholders’ consultations were held in KALRO Dairy Research Institute in Naivasha
and a National Validation Workshop held at the Kenya School of Monetary Studies in
January 2020 that was attended by larger representatives of stakeholders likely to be
affected by the Regulations. CECs from various Counties also attended as well farmers
from different schemes across the country.

b) The Ministry officials further highlighted that the National Irrigation Authority
supports the farmers both technically and through budgetary allocation for their farming
produce.

¢) The Committee was apprised inter alia that Permit holders who have title deeds of the
scheme will be assisted by the National Irrigation Board while communities and families
that have settled in these schemes for years and issues of succession within irrigation
schemes need clarity.

The Committee held further consultations with the Ministry on the regulations in a meeting
held on 17" February, 2022 in which the Ministry confirmed that various issues raised at pre-
publication scrutiny had been addressed as follows:-

a.

A clear delineation of responsibilities between National and County governments had
been provided for under Regulation 6,

The regulations under Regulations 7. (1), 19. (3) 15, 16 26 87,88 and regulation 110
provide an enabling regulatory environment to the irrigation sector

That while the Irrigation Act, 2019 is explicit that licensing of irrigation schemes is the
function of the Cabinet Secretary, the Act provides for the Cabinet Secretary to delegate
this function. Therefore, the licensing of small-scale irrigation schemes will be
undertaken at the Counties through delegation under the framework of the
Intergovernmental Relations Aet, 2012.

Administratively, the Cabinet Secretary had developed a guiding framework for the
establishment of County Irrigation Development Units, therein providing for licensing
small-scale schemes at the county level,

3.0 COMMITTEE OBSERVATIONS

Having examined the Irrigation (General) Regulations, 2021(Legal Notice No 199 of 2021)
the Committee made the following observations —

3.1.1 Statutory Timelines

k) The Regulations were published in the gazeite on 22° September 2021, vide Legal Notice

[}

No. 199 of 2021, submitted to the Clerk, National Assembly on 19" October 2021, and laid

in the House on 10™ November 2021 being within the statutory timelines set out in section
11{1) of the Statutory Instruments Act, 2013.

3.1.2 Public Participation

Articles 10 and 118 of the Constitution, section 5, 5SA and the Schedule to the Statutory
Instruments Act, read together with Standing Order 210 requires the regulation-making

authority to conduct public participation and sufficient consultation with the stakeholders
and persons likely to be affected by the Regulations,
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m) The Ministry of Water, Sanitation and Irrigation demonstrated that it had conducted

)

)

p)

sufficient public participation and had engaged various stakeholders on various dates
between November 2019 and July 2021. The stakeholders included amongst others;
representatives of farmers and irrigation water users associations, Council of Governors,
County Governments, Universities, Development Pariners, Semi-Autonomous
Government Agencies, Private Irrigation Practitioners, Regional Development Agencies,
Ministries, National irrigation schemes, Financial Service providers, and the National
Assembly and Senate Committees on Delegated Legislation.

The Ministry had also conducted a national validation workshop which was held at the
Kenya School of Monetary Studies (KSMS) on 23" January 2020 and attended by key
stakeholders likely to be affected by the Regulations

3.1.3 Regulatory Impact Statement
In compliance with the Statutory Instruments Act, 2013 (No. 23 of 2013) on the
requirement for a Regulatory Impact Statement, the Ministry conducted a regulatory impact
assessment and submitted a detailed Regulatory impact statement.
The purpose of the Regulatory impact statement is to enable the Ministry, Parliament,
stakeholders, and community to be informed of the environmental, social, and economic
implications of the implementation of the proposed regulations.

4.0 COMMITTEE RECOMMENDATION

Having examined the Irrigation (General) Regulations, 2021(Legal Notice No 199 of 202])
against the Constitution, the Interpretation and General Provisions Act (Cap 2), the Statutory
Instrument Act, (No. 23 of 2013,) and the Irrigation Act (Ne /4 of 2019), pursuant to which
they are made, the Committee recommends that the House approves the lrrigation
{General) Regulations, 2021 Legal Notice No 199 of 2021) in accordance with section 34(1)

of the Irrigatiut&ctl, 2019).

7 D

-

Signed.... S i“w. nate...-.‘?’?.-'f'.".'.'\. :f'.k.fi&‘:??:.:.

THE HON. WILLIAM KASSAIT KAMKET, M.P.
(CHAIRPERSON)

Committee on Delegated Legislation: Report on the Consideration of the frrigation {Generall Regulanions (Legal
Notice Na 199 af 2021)



ANNEXURES

1. Adoption List
2. Legal Notice Number 199 of 2021 and the Explanatory Memorandum
3. Committee Minutes
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ADOPTION LIST

Adoption of the Report on the Consideration of the lirigation (General) Regulations, 2021 (LN No. 199
of 2021)

We, the undersigned, hereby affix our signatures to this Report te affirm our approval:

DATE:

COMMITTEE ON DELEGATED LEGISLATION

HON. MEMBER

T

(—BTHHTUHE
— £

Hon. Kassait Kamket, MP (Chairperson)

Z Hon. Murivki Njagagua, MP (Vice Chairperson)
3. Hon. Isaac Waihenya Ndirangu, MP
4. | Hon. Cecily Mbarire, MP
5. | Hon. Alice Wahome, MP
. | Hon. Daniel Maanze, MP
7. Hen. Rebert Mbui, MP
B. | Hon. Martha Wangari, MP I
9. | Hen. Renald Kipretich Tenui, MP
10. I Hon, Timothy Wanyonyi, MP
11. | Hon. William Kamoti, MP cf:_ :_;.
12. | Hon. Gideon Mulyungi, MP UU‘{J?{ ,._‘.,:,[’ﬁ?g{e:_,
13. | Hon. George Gitonga Murugara, MP m ﬁ_{?
14, | Hen. Jennifer Shamalla, MP
15. | Hon. Munene Wambugu, MP
16. | Hon. Patrick Karivki Mariru, MP
17. | Hon. {Dr.) Wilberforce Oundo, MP
i P i
18, | Hen. Abdi K. Tepo, MP
19. | Hon. Edith Nyenze, MP 3
20. | Hon. Robert Githinji Gichimu, MP E | %
21. | Hon. Sammy Seroney, MP UW_L,_E _‘\Ji_ﬂ__lw_‘?_h\
22. | Hon. Tindi Mwale, MP u'éj i J J_)
23. | Hon. William Cheptumo, M.P L







MINUTES OF THE 5™ SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAY 17" FEBRUARY, 2022 AT 10.00 A.M. IN THE
COMMITTEE ROOM ON 4™ FLOOR, CONTINENTAL HOUSE, PARLIAMENT

BUILDINGS

PRESENT

The Hon. Kassait Kamket, M.P. -
The Hon. Muriuki Njagagua, M.P. -
The Hon. Cecily Mbarire, MGH, M.P.
The Hon. George Murugara, M.P.

The Hon. Daniel Maanzo, M.P.

The Hon. Edith Nyenze, M.P

The Hon. Jennifer Shamalla, M.P

The Hon. Gideon Mulyungi, M.P.

9. The Hon. Abdi Tepo, M.P.

10. The Hon. Robert Mbui, M.P.

11. The Hon. Sammy Seroney, M.P.

el Ll O R o T

ABSENT WITH APOLOGY

The Hon. Munene Wambugu, M.P.
The Hon. Patrick Mariru, M.P.

The Hon. (Dr.) Wilberforce Oundo, M.P.
The Hon. Kamoti Mwamkale, M.P.
The Hon. Timothy Wanyonyi, M.P.
The Hon. Wathenya Ndirangu, M.P.
The Hon. Martha Wangari, M.P.

The Hon. Robert Gichimu, M.P.

9, The Hon. Alice Wahome, M.P.

10. The Hon. Ronald Tomum, M.P.

11. The Hon. Nicholas Tindi Mwale, M.P.
12, The Hon. William Cheptumo, M.P

IN-ATTENDANCE
NATIONAL ASSEMBLY SECRETARIAT

PRI A ol B e

1. Mr. Mohamed Jimale
2. Ms. Ruth M. Gakuya
3. Mr. Wilson Dima Dima
4. Mr. Charles Ayari

5. Mr. Job Owaga

6. Mr. Anthony Wamae

MINISTRY OF WATER, SANITATION, AND IRRIGATION

Chairperson
Vice-Chairperson (Firfual attendance)

{ Virtual attendance)
(Virtual artendance)
{Virtual attendance,)

- Clerk Assistant 11

- Clerk Assistant II

- Principal Legal Counsel

- Superintendent of Electronics (Audio)
- Superintendent of Electronics (Audio)
- Serjeant-at-Arms
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1. Dr. Andrew K. Tuimur, CBS - Chief Administrative Secretary

2, Mr, Phanuel Webi - Director Irrigation Water Management

3. Mr. John Mwandikwa - Deputy Director, Public Communications
4. Mr. Maurice Opondo - Deputy Director

5. Mr. Allan Abwoga - Assistant Director

6. Mr. Bonventure Achonga - Assistant director

7. Ms. Joanne Ogolla - State Counsel

8. Mr. George Kashindi - Legal Counsel

9. Mhr. Derrick Ojuku Mahaga - Irrigation Officer

NATIONAL IRRIGATION AUTHORITY

1. Mr. Gitonga Mugambi - Chief Executive officer
2. Mr. Daniel Atula - Deputy Director (Operations)
MIN.NO. /INA/CDL/2022/0033 PRAYER AND PRELIMINARILES

The Chairperson called the meeting to order at 10.14 a.m. with the Praver. He thereafier invited all
those present to introduce themselves.

MIN.NOJ/NA/CDL/2022/034 ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by the Hon. Sammy Seroney, M.P and Seconded by
the Hon. Edith Nyenze, M.P

MIN.NO/NA/CDL/2022/035 CONFIRMATION OF MINUTES

Minutes of the 3" sitting held on Thursday 10" February 2022 were confirmed as a true record of
the proceedings having been proposed by the Hon. Daniel Maanzo, M.P. and seconded by the Hon.
Sammy Seroney, M.P.

Minutes of the 4" sitting held on Tuesday 15" February 2022 were confirmed as a true record of the
proceedings having been proposed by the Hon. Sammy Seroney, M.P. and seconded by the Hon.
Daniel Maanzo, M.P.

MIN.NO./NA/CDL/2022/036 MATTERS ARISING

Under MIN.NO. /NA/CDL/2022/031 — The Commitiee resolved that the Cabinet Secretary for
Education be invited to appear before the Committee on Thursday 24" February 2022 to respond to
the Queries by the Committee on Competence Based Curriculum and other Circulars being issues..
by the Ministry of Education.

MIN.NO./NA/CDL/2022/037 MEETING WITH THE MINISTRY OF WATER,
SANITATION, AND IRRIGATION ON THE
CONSIDERATION OF THE IRRIGATION (GENERAL)
REGULATIONS, 2021

Dr. Andrew K. Tuimur, CBS, Chief Administrative Secretary, informed the Committee that -
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1. The Irrigations (General) Regulations(Legal Notice No 199 af 2021) are made under Section
34(1) of the Irrigation Act 2019 which provides that the Cabinet Secretary may, in consultation
with County Governments, make Regulations for the better carrying out of the purposes and
provisions of the Act

2. The regulations provide for:

a. the management of national, public, and other irrigation schemes;

b. the standards of good on-farm water management;

c. the requirements, procedures, and forms for licensing of irrigation schemes;

d. the establishment, operations, and governance of IWUAs, Scheme Management

Committees, and Dispute Resolution committees;

e. prescribe fees payable by irrigation water users based on costs of operation and

maintenance of the scheme;

f. monitoring and evaluation and audits required under the Act;

adherence to environmental and public health matters; and

any other section(s) of the Act that requires regulations to effect- for instance, section

(17) and (18) on water storage for irrigation and irrigation research, innovation, and

training respectively.

3. Following the pre-publication consultative meeting to appraise the Committee on the
regulations held on 17" December 2020 at Simba Resort in Naivasha, the Ministry had
addressed various issues raised in that meeting as follows:-

a. On making provisions for the delineation of responsibilities between National and
County governments, a clear delineation of responsibilities between National and
County governments has been provided for under Regulation 6.

b. In order that the regulations provide an enabling regulatory environment to the sector
especially small scale farmers and the private sector to attract more investment in the
sector, the Ministry confirmed that the regulations do provide an enabling regulatory
environment to the irrigation sector under Regulations 7. (1), 19. (3) 15, 16 26 87,88
and regulation 110

c. Onthe licensing of small-scale irrigation schemes at the County level, the Irrigation Act,
2019 is explicit that licensing of irrigation schemes is the function of the Cabinet
Secretary. However, the Act provides for the Cabinet Secretary to delegate this function
Therefore, the licensing of small -scale irrigation schemes will therefore be undertaken
at the Counties through delegation under the framework of the Intergovernmental
Relations Act, 2012.

d. Administratively, the Cabinet Secretary had developed a guiding framework for the
establishment of County Irrigation Development Units, therein providing for licensing
small-scale schemes at the county level.

4. Public participation - public participation was adequately done during the process of
developing the Regulations and the evidence of the same was documented.

= m
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Having examined the Irrigation (General) Regulations, 2021 (Legal Notice No 199 af 2021) against
the Constitution, the Interpretation and General Provisions Act (Cap 2), the Statutory Instrument
Act, (No. 23 of 2013,) and the Irrigation Act (No 14 of 2019), pursuant to which they are made, the
Committee resolved to approve them, having been proposed by the Hon. George Murugara, M.P.
and seconded by the Hon. Jennifer Shamalla, M.P.

MIN.NOJ/NA/CDL/2022/038 CONSIDERATION OF REGULATIONS RELATING
TO THE RETIREMENT BENEFITS SCHEME

1. The Retirement Benefits (Individual Retirement Benefits Schemes) (Amendment)

regulations, 2021 (LN Ne. 163 of 2021).

2. The Committee was observed as follows that -

(i) The Regulations are made by the Cabinet Secretary for the National Treasury and Planning
in consultation with the Retirement Benefits Authority, pursuant to Section 55 of the
Retirement Benefits Act (No. 3 of 1997).

(ii) The amendment Regulations were published in the gazette on 10" August 2021, received by
the Clerk of National Assembly on 4™ November 2021, and tabled before the House on 10"
November 2021, being within the statutory timelines contemplated under Section 11(1) of
the Statutory Instruments Act,

(iii)The regulations seek to enhance governance in individual retirement benefits schemes by
providing for the immediate vesting of employer contributions, safeguarding the integrity of
corporate trustees, prohibiting the appointing of related-party service providers, and
simplifying the provisions for retention of retirement benefits savings.

(iv) There was attached to the amendment regulations a detailed explanatory memorandum that
provides for the justifications of making the amendments.

(¥) The explanatory memorandum has a list of public participation meetings held at different
stages and the consultation outcomes as evidence of Public participation,

3. The Retirement Benefits (Occupational Retirement Benefits Schemes) (Amendment)

regulations, 2021(LN. No. 164 af 2021).

a) The Regulations, are made by the Cabinet Secretary for the National Treasury and Planning
in consultation with the Retirements Benefits Authority pursuant to Section 55 of the
Retirement Benefits Act (No. 3 of 1997).

b) The amendment regulations were published on 10™ August 2021, received by the Clerk of the
National Assembly on 4" November 2021, and tabled before the house on 10" November
2021, and are therefore within the statutory timelines contemplated under Section 11(1) of the
Statutory Instruments Act.

¢} The regulations seek to enhance governance in occupational retirement benefits schemes by
prohibiting the appointment of persons who are related, as party service providers, to ensure
integrity in management and simplifying the provisions for retention of retirement benefits
savings. Further, it seeks to increase the period for submitting actuarial reports for defined
contribution schemes.

d) Attached to the amendment regulations is a detailed explanatory memorandum that provides
for the justifications of making the amendments and provides a list of public participation
meetings held at different stages and the consultation outcome.
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¢) The regulations do not require an impact statement since they are meant to apply only to the

registered members of the scheme.
4. The Retirement Benefits (Umbrella Retirement Benefits Schemes) (Amendment)

regulations, 2021(LN. No. 165 of 2021)
a) The Regulations have been made by the Cabinet Secretary for the National Treasury and
Planning in consultation with the Retirements Benefits Authority pursuant to Section 55 of

the Retirement Benefits Act (No.3 of 1997).

b} The amendment regulations were published on 10™ August, 2021, received by the Clerk of
the National Assembly on 4™ November, 2021, and tabled before the House on 10" November
2021, being within the statutory timeline contemplated under Section 11(1) of the Statutory

Instruments Act.
¢) The regulations seek to enhance governance in umbrella retirement benefits in both the public

and private sectors by prohibiting the appointment of related-party service providers to ensure
integrity in management and simplifying the provisions for retention of retirement benefits
savings.

d) The regulatory making authority provided an explanatory memorandum, a list of participants
attending public participation, the dates and views collected. The consultation outcome was
attached in the explanatory memorandum which indicated that there was no objection to the

proposed regulations during the public participation fora held.

Committee Resolution

Having examined the following Regulations against the Constitution, the Interpretation and General
Provisions Aet (Cap 2), the Statutory Instrument Act, (No. 23 of 2013,) and the Retirement Benefits
Act (No. 3 af 1997), pursuant to which they are made —

1} The Retirement Benefits (Individual Retirement Benefits Schemes) (Amendment)

regulations, 2021(LN. Ne. 163 of 2021),
2) The Retirement Benefits (Occupational Retirement Benefits Schemes) (Amendment)

regulations, 2021(LN. No. 164 of 2021), and
3) The Retirement Benefits (Umbrella Retirement Benefits Schemes) (Amendment)

regulations, 2021(LN. No. 163 of 2021).

The Committee resolved to approve them, having been proposed by the Hon. George Murugara,
M.P. and seconded by the Hon. Gideon Mulyungi, M.P.

MIN.NO./NA/CDL/2022/039 CONSIDERATION OF THE PARTNERSHIPS
(LIMITED PARTNERSHIPS) REGULATIONS, 2021(LN

No. 216 of 2021)
The Committee was informed that -

I, The Regulations are made pursuant to powers conferred on the Attorney General under section
76(1) of the Partnership Act,2012, which is the enabling section that empowers the Attorney

General to make the Regulations hence was properly invoked.
2, The Regulations were published in the Gazette on 22™ October 2021, received by the Clerk,

National Assembly on 29" October 2021, and laid on the table of the House on 9" November
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2021 hence within the statutory timelines contemplated under section 11(1) of the Statutory
[nstruments Act.

. The purpose of the Regulations is to provide for the proper conduct of the business in the
registration of Limited Partnership as well as prescribe fees and forms for effective
implementation of the Act.

. There is attached to the Repulations a detailed explanatory memorandum that provides for the
justification for making the Regulations.

. The explanatory memorandum submitted indicates that the Business Registration Service
subjected the Regulations to public participation and sought comments from various
stakeholders. Comments were sought through an advertisement in MyGov issue No.7/2020/2021
dated 18% August 2020, The memorandum states the various stakeholders who gave input on the
regulation but fails to give evidence of the consultation and its outcomes.

. The Regulations are meant to necessitate the registration of limited partnerships and may not
have any social, economic, or environmental implications on the community hence do not
require a regulatory impact statement in the manner specified in sections 6, 7, and 8 of the
Statutory Instruments Act.

. The Regulations seek to provide for the process of application for registration including the
reservation of a proposed name for a limited partnership, the documents required and the fees
payable, the registration of changes in a limited partnership, the electronic filing of documents
with the registrar by mandating the registrar to set up and maintain an electronic registry where
documents may be electronically stored and the forms to be used for the various applications
stipulated in the Regulations and the fees payable under the Regulations.

Committee Resolution

Having examined the Partnerships (Limited Partnerships) Regulations, 2021, against the
Constitution, the Interpretation and General Provisions Act (Cap 2), the Statutory Instrument Act,
(Ne. 23 of 2013), and the Partnership Act,2012, pursuant to which they are made, the Committee
resolved to approve them, having been proposed by Hon. Jennifer Shamalla, MLP. and seconded by

the Hon. Sammy Seroney, M.P.
MIN.NO./NA/CDL/2022/040 CONSIDERATION OF REGULATIONS RELATING

TO THE DATA PROTECTION

The Committee considered the following:

1. REGULATIONS TO OPERATIONALISE THE DATA PROTECTION ACT, 2021

The Committee was informed that:

a. It had considered the draft Regulations in a prepublication meeting with the Ministry of ICT,
Innovation and Youth Affairs held on 13" and 14™ August 2020 at the Windsor Golf and Country
club where the Committee made various proposals on the regulations. The Committee’s
Comments had been taken into consideration in the published regulations.

b. The Regulations were published in the Gazette on 31* December,2021, received by the Clerk,
National Assembly on 31* December 2021, and laid on the table of the House on 2™ February
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2022 and were therefore within the statutory timelines contemplated under section 11(1) of the
Statutory Instruments Act.

¢. The Ministry of ICT, Innovation, and Youth Affairs had provided evidence that it had conducted
sufficient public participation on the Regulations before publication.

d. The Data Protection (Registration of Data Controllers and Data Processors) Regulations,
2021(LN. No. 265/202]) stipulate the procedure for registration of data controllers and data
processors by the Office of the Data Commissioner and specify the categories of data controllers
and data processors required for mandatory registration with the Office of the Data Commissioner
and exempt certain data controllers and data processors but who shall be required to comply with
the provisions of the Act and the Regulations enacted therefrom.

e. The Data Protection (Complaints Handling and Enforcement Procedures) Regulations,
2021. (LN. No. 264/2021) give effect to section 56 of the Data Protection Act, No.24 of 2019 and
provide for, among other things, the manner of lodging of a complaint, criteria for admission of
complaints, discontinuation of a complaint, withdrawal of a complaint, joint consideration of
complainis and the language of proceedings before the Data Commissioner.

f The Data Protection (General) Regulations, 2021 (LN. No. 263/2021) make provisions for the
regulation of the processing of personal data to ensure that the privacy of individuals is protected.
The regulations further provide prescription and guidance on data protection prerequisites such
as the requirement of consent of the data subject for processing of personal data; a collection of
personal data; actualization of the rights of data subjects; commercial use of personal data;
obligations of data controllers and data processors; data protection by design or default;
notification of personal data breaches; transfer of personal data outside Kenya; and the process of
undertaking data protection impact assessments.

Committee Resolution

Having examined the following Regulations against the Constitution, the Interpretation and General
Provisions Act (Cap 2), the Statutory Instrument Act, (No. 23 gf 2013,) and the Data Protection Act

(No. 24 of 2019), pursuant to which they are made —

1) The Data Protection (General) Regulations, 2021 (LN. No. 263/2021;
2) The Data Protection (Complaints Handling and Enforcement Procedures) Regulations,
2021(LN. No. 264/2021), and
3) The Data Protection (Registration of Data Controllers and Data Processors) Regulations,
2021(LN. No. 265/2021).
The Committee resolved to approve them, having been proposed by Hon. Daniel Maanzo, M.P. and
seconded by the Hon. George Murugara, M.P.

MIN.NO./NA/CDL/2022/041 THE TAX PROCEDURES  (UNASSEMBLED
MOTORCYCLES)  (AMENDMENT)  (NO.  2)
REGULATIONS, 2021 (L.N. NO. 223 OF 2021) AND THE
TAX PROCEDURES (UNASSEMBLED
MOTORCYCLES) (AMENDMENT) REGULATIONS,
2021 (LN. NO. 192 OF 2021)
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The Committee considered the Legal Notice No 192 of 2021 and Legal Notice No. 223 of 2021
following the brief by the Counsel.

Committee Besolution

Having examined the Tax Procedures (Unassembled Motorcycles) (Amendment) (No. 2)
Regulations, 2021 (L.N. No. 223 of 2021) and the Tax Procedures (Unassembled Motorcycles)
(Amendment) Regulations, 2021 (LN. No. 192 of 2021) against the Constitution, the Interpretation
and General Provisions Act (Cap 2), the Statutory Instrument Act, (No. 23 of 2013,) and the Tax
Procedures Act (Ne 29 of 2015), pursuant to which they are made. The Committee resolved to
approve them, having been proposed by the Hon, George Murugara, M.P. and seconded by the Hon.
Robert Mbui, M.P. However, the Committee noted the concerns raised by the public and other
stakeholders in their submissions to the National Assembly for consideration. The Committee noted
that the National Treasury and Planning should consider the submissions by the Stakeholders for
analysis, for the record, and for further consideration in the next review of the Regulations.

MIN.NO./NA/CDL/2022/042 CONSIDERATION OF THE CONSERVATION
ORDERS BY THE WATER RESOURCES
AUTHORITY (WRA)

The Committee considered the following Orders —
1}  The Amu Sand-Dunes Groundwater Conservation Area Management Order, 2021
2 The Kikuyu Springs Aquifer Groundwater Conservation Area Management Order,
2021,
3 The Lake Kenyatta Sub Catchment Conservation Area Order, 2021;
4) The Ngarelen Springs Catchment Conservation Area Order, 2021; and
5)  The Dik Dik Gardens Wetland Conservation Area Order, 2021

Committee Resolutions

Having examined the aforementioned orders against the Constitution, the Interpretation and General
Provisions Act (Cap 2), the Statutory Instrument Act, (No. 23 of 2013,) and the Water Act, (No. 43
of 2016), pursuant to which they are made, the Committee resolved to approve them having been
proposed by the Hon. Daniel Maanzo, M.P. and seconded by the Hon. George Murugara, M.P.

MIN.NO. /INA/CDL/2022/043 ANY OTHER BUSINESS

The Traffic (Driving Schools, Driving Instructors and Driving Licenses) Rules, 2020 (LN No.
28 of 2020);

The Committee received a letier from the Cabinet Secretary, Ministry of Transport, Infrastructure,
Urban Development and Public Works submitting the Traffic (Driving Schools, Driving Instructors
and Driving Licenses) Rules, 2020 (LN No. 28 of 2020) together with explanatory memorandum
following a Court Order on suspension of the said Rules until the both Houses of Parliament
reconsider them.

The Court Directed that the in the event that any or both Houses of Parliament are/is unable to
finalise the dealing with the Traffic (Driving Schools, Driving Instructors and Driving Licenses)
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Rules, 2020 (LN No. 28 of 2020 within the their reminder of the term, the said Rules shall be dealt
with in the next Parliament. The Court halted implementation of the rules hence affected the Ministry

and National Transport & Safety Authority’s (NTSA) mandate on road safety., The Commuttee
resolved to schedule the business on Thursday 24™ February, 2022 for consideration.

MIN.NO. /INA/CDLS2022/ 044 ADJOURNMENT

The meeting was adjourned at 11.08 a.m. The next sitting will be held on Tuesday Z70d February
2022 at 12.00 p.m.

=
N. KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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MINUTES OF THE 60™ SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON FRIDAY, 18™ DECEMBER, 2020 AT 2.00 P.M. IN THE
TSAVO CONFERENCE ROOM, SIMBA LODGE, NAIVASHA, NAKURU COUNTY

PRESENT

The Hon. Muriuki Njagagua, ML.P. - Vice Chairperson
The Hon. Alice Wahome, M.P.

The Hon. Waihenya Ndirangu, M.P.
The Hon. Kamoti Mwamkale, M.P.
The Hon. Robert Mbui, M.P.

The Hon. Daniel Maanzo, M.P.

The Hon. Ronald Tonui, M.P.

The Hon. Martha Wangari, M.P.

9. The Hon. Patrick Mariru, M.P.

10. The Hon. George Murugara, M.P.
11. The Hon. Abdi Tepo, M.P.

12. The Hon. Munene Wambugu, M.P.
13. The Hon. Edith Nyenze, M.P

14, The Hon. Sammy Seroney, M.P.

15. The Hon. Robert Gichimu, M.P.

16. The Hon. Tindi Mwale, M.P.

e R

ABSENT WITH APOLOGY
. The Hon. Kassait Kamket, M.P. - Chairperson
The Hon, Cecily Mbarire, MGH, M.P.
The Hon. William Cheptumo, M.P
The Hon. Timothy Wanyonyi, M.P.
The Hon. (Dr.) Wilberforce Oundo, M.P.
The Hon. Jennifer Shamalla, M.P.
The Hon. Gideon Mulyungi, M.P.

L

IN-ATTENDANCE
National Assembly Secretariat

1. Ms. Susan Maritim - Senior Clerk Assistant

2. Mr. Mohamed Jimale - Clerk Assistant 11

3. Mr. Wilson Dima Dima - Principal Clerk Assistant

4. Mr. Charles Ayari - Superintendent of Electronics (Audio)
5. Mr. Eric Kanyi - Fiscal Analyst Il

6. Ms. Manzura Ahmed - Secretary

7. Mr. Anthony Wamae - Assistant Serjeant at Arms

Ministry of Water, Sanitation and Irrigation



i M ot B o

L T T S S S Y s |
LA P L b o—

A —
8 -] O

[ 9P T TP T o e I R o T I
— o WD B8 =] S LA R e Bd = O WD

32
i3

34
33
36
37
38
39

Dr. Andrew K. Tuimur
Eng. Samuel Alima
Mr. Aboud Moeva
Mr. D, M. Mutai
Mr. Jacob Torutt
D, Okoth Owuor
Ms. Sharon Obonyo
Ms. Rachael Makokha
Mr. Robert Garichia

. Mr. Fredrick T. Mwamati

. Eng. Philip Gichuki

. Mr. Okoth Owuor

. Ms. Agnes Mbugua

. Mr. G. Mugambi

. Mr. Abdi.N. Osman

. Mr. D.K. Bundotich

. Mr. George Odedeh
. Mr. Patrick Hayombe

. Mr. Douglas M. Mutai
. Mr.
. Eng. Vincent Kabuhi

. Mr. Stephen Apome

. Mr. David K. Thiong'o

. Mr. Innocent A. Aremba
. Mr. Dan. T. Mogusu

. Ms. Mary Wainaina

. Mr, James Nduna

. Mr. Festus Mutuku

. Mr. John N. Kinyanjui

. Mr. Daniel Kihara

. Mr. David K. Bosuben

. Mr. Joel Tanui
. Mr. Sapien Apore

. Mr. Collins Okello

. Mr. Darod Bosuben

. Mr. Chemeril Cheyoga
. Mr. Phanue] Webi

. Ms. Lisper Machoka

. Ms. Irene Njiru

40. Mr. Nderi Ndiani

41
42

. Ms, Ruth Kimosop
. Mr. Dominic Rono

Bonaventure Achonga

Chief Administrative Secretary

Water Secretary

[rrigation Secretary

Senior Deputy Secretary

CEQ - Coast water Works Development Agency

Ag. CEQ, Water Services Board

Ag. CEQ, National Water Harvesting Authority

Ag. CEO, North Rift Water Works Development Agency
CEQ, Water Services Regulation

CEQ, TANATHI Water Works Development Agency
CEQ, Tana Water Works Development Agency

Ag. CEQ, Water Appeal Board

CEOQ, Regional Centre on Ground Water

CEOQ, National Irrigation Board

CEO, North Water Works Development Agency

CEQ, Lake Victoria North Water Development Agency
CEQ, L. Victoria South Water Works Development Agency
Director/CEQ, Kenya Water Institute

Director, Water Services Regulation Board

Ag. Director - Irrigation Water Management

Head of Planning, National [rrigation Authority

Senior Irrigation Officer, National [rrigation Authority
Technical Officer, Department of National Water Services
Manager, National Irrigation Authority

Head, Surface Water and Hydrology Department

Ag. Director, Water Sanitation and Sewerage Development
Director, Legal Services

Senior Superintendent/Water Hydrologist

Ag. Technical Coordination Manager

Chief Finance Officer- Water Sector Trust Fund

Deputy Director, Trans Boundary Water Resources

Manager, National Irrigation Authority
Senior Irrigation Officer

Director, Water Services

Deputy Director-TWR

Engineer

Ag. Director

Public Communications Officer

Assistant Office Administrator

Cabinet Secretary's office

Personal Assistant to the Chief Administrative Secretary

Secretary b2t
age2 0



43, Ms. Beatrice Manyara PAOA

MIN.NO. /NA/CDL/2020/388 PRAYER AND RELIMINARIES

Hon. Muriuki Njagagua, MP, the Vice Chairperson called the meeting to order at 2.30 p.m. and
commenced the meeting with the Prayer.

MIN.NO. /NA/CDL/2020/389  CONSIDERATION OF THE DRAFT IRRIGATION
(GENERAL) REGULATIONS 2020

The Regulations provide the principles, guidelines and standards for promoting irrigation
development within the context of the National Irrigation Master plan, Investment plan and
respective Strategic plans through efficient utilization of irrigation water; promoting water
harvesting and storage measures and use of recycled waste water for irrigation, streamlining
organization of the irrigation sub-sector, professionalization of all irrigation services including
feasibility studies design, construction and operation, compliance with all relevant statutory
requirements; compliance to quality standards; effective monitoring and evaluation of imrigation
schemes; construction and operation by the National irrigation Authority; and participatory and
sustainable irrigation development.

The regulations also propose that all areas deemed suitable for irrigation purposes be designated
and gazetted as irrigation areas and impose requirements or prohibit developments, practices or
activities considered necessary for the protection of such areas.

The Regulations require that all irrigation schemes and actors be registered and licensed. These
provisions will enable registration and coordination of all irrigation developments in the country
and provide real time data on irrigation development, acreage and production, water requirements,
actors etc. to inform subsequent and evidence-based planning in the sub-sector.

The Regulations further provide guidelines to promote irrigation schemes management to ensure
transparency, accountability, efficiency and water saving practices. The Regulations propose for
the formation of national public irrigation scheme management committees, and County Public
Irrigation Scheme Management Committees and defines the tenure rights, obligations of irrigation
users and guidelines for the management of schemes by Imrigation Water Users Associations
(TWUAs).

Plenary discussions
The following matters arose following the presentation —

1) Public Participation/stakeholders’ consultations: the Committee was informed that a
series of stakeholders’ consultations were held in KALRO Dairy Research Institute in
Naivasha and a National Validation Workshop held at the Kenya School of Monetary
Studies in January 2020 that was attended by larger representatives of stakeholders likely
to be affected by the Regulations. CECs from various Counties also attended as well

farmers from different schemes across the country.
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2} The Irrigation Authority supports the farmers both technically and through budgetary
allocation for their farming produce.

3) Permit holders who have title deeds of the scheme will be assisted by the National
Irrigation Board while communities and families that have settled in these schemes for
years and issues of succession within irrigation schemes need clarity.

MIN.NO. /NA/CDL/2020/390 CLOSING REMARKS
Remarks by the Chairperson, Committee on Delegated Legislation

On his part the Chairperson, Hon Njagagua appreciated Members of the Committee and the Dr.
Andrew K. Tuimur, Chief Administrative Secretary and Ministry officials for the fruitful
engagement. He advised the Ministry to further review the draft Regulations taking into
consideration the deliberations of the meeting.

Remarks by the Chief Administrative Secretary

On his part, Chief Administrative Secretary, Dr. Andrew K. Tuimur, once again conveyed
apologies of the CS and PS and appreciated the Committee for their engagement with the Ministry
during the pre-publication scrutiny exercise. He assured the Committee that the Ministry will take
into consideration the views and comments of the Members before publication of the Regulations.

MIN.NO. /INA/CDL/2020/391 ADJOURNMENT AND DATE OF NEXT MEETING

The meeting was adjourned at 3.50 p.m. to reconvene the following day at 9.30 a.m. in the same
venue. -~
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HON. KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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LEGAL NOTICE NO. 199

THE IRRIGATION (GENERAL) REGULATIONS, 2021

Arrangement of Regulations

PART I — PRELIMINAR [i PROVIZIONS

1 - Citation.

2 - Interpretation.

3 - Seope of application.

4 - Purpose of the Regulations.
PART I — IRRIGATION

5 - Guiding principles.

& - Supervision of schemes.

7 - Designation of an irrigation area,

DATE:
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DAY, |
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CLERE-AT
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g - Establishment of a naticnal, public or stralegic .

0 - Water for imigation.

10 - Coneeptualization of irrigation schemes.

11 - Feasibility study.

12 - Design and construction of irrigation schemes.
13 - Appraval for construction of & scheme.
14 - Completion report, operation snd mamnienance mantial.

15 - Irrigation service providers.

16 - Irmgation services,

17 - Irmigation development in counties.
18 - Development of smallholder schemes
PART 11l — LICENSING OF SCHEMES

1% - Trrigation licence.

20 - Application for a licence.
21 - Licensing Unit.

22 - Compliance.

23 - Register of licences,

24 - Validity of licences.
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25 - Revoeation of licence.
PART IV — MANAGEMENT OF IRRIGATION SCHEMES
20z - Management principles.
27 - Imigation management,
28 - Establishment of scheme management commitiees.
29 - Functions of o scheme management commitiee,
30 - Management committees for national or public schemes.
31 - Mianagement Commitiees for county public schemes.
32 - Conduct of business of a scheme mimagement committee,
33 - Powers in relation to crops at the scheme,
34 - Powers in relation to use of lind.
35- Laﬁiﬂ:acf‘pcrmit. '
3 - Conditions for granl of o permit
37 - Successor of a permit holder.
38 - Register ol permits,
39 - Validity und renewal of a permil.
40 - Revocation of o permit.
41 - Procedure on revocation of a permit.
42 - Service fee,
43 - Aeoess pass,
44 - Housing within a scheme,
45 - Control of livestock,
26 - Emergency situations
47 - Munagement by associations.
48 - Functions of an association,
4% - Formation of an association.
50 - Service area of an association.
3l - Nome of association.
22 - Legal personality and liability.
33 - Membership of an association.
34 - Meanagement bedies of an association
353 - General Assembly,
0 - Association management commillecs.

37 - By-laws of the association.
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58 - Funds of an association.

59 - Application of funds.

&0 - Capital replacement fund,

&1 - Irrigation service fee.

62 - Support services.

63 - Lepal and finaneial supervision.
64 - Reporting by associations,

65 - Concurrence by supervising entity.
66 - Records of an association,

67 - Register of associations.

68 - Dissolution of an association.
69 - Liquidation of an association.
T0 - De-registration of association.

71 - Umlxelia association.

72 - Mame, powers and duties of an umbrella association
73 - Formation of association of irrigation farmers,
74 - Transfer of management in public schemes.

75 - User right certificate.

76 - Obligation relating to information on transferred irrigation

system,
77 - Irigation water service provision.

78 - Imigation water servioe agreement.

79 - Variation of irrigation water service agreement.

B0 - Liakility of an imigation water service provider.

81 - Determination of irrigation water use and other service charpes.
B2 - Relationship with public administration,

&3 - Dispute resohition.,
B4 - Dispute Resolution Commiltce,

85 - Duties of [hspute Resclution Commities.

806 - Execution.
&7 - Appeals.

PART V — IRRIGATION STANDARDS AND QUALITY

CONTROL
BE - Irripation quality standards.
89 - Irrigation water quality standards.
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90 - Discharge of water from schemes

91 - Irmigation infrastructure standards.

92 = Schemes near wildlife conservalion areas.

33 - Safety and madinienance of imigation infrastnicture,

94} - Water harvesting and storage for inigation.

95 - Erection and construction of irfigation infrastructune.

96 - Standards for irrigation firms and professionals.

97 - Establishment and role of a technical advisory commmities
98 . Enlisting of irrigation service providers

99 - Enlisting of foreign irrigation serviee providers.
100 - Application for enlisling as imigation service
101 - Standards for on-farm waler menagement.
102 - Capacily building.
103 - Irripation water scheduling
104 - Guidelines for maintenance of irrigation infrastructure
105 - Llse of agro and non-agrochemicals in imigntion schemes.

FART VI —IRRIGATION RESEARCH, INNCOWVATION AND
TRAINING

106 - Itole of migation research, innovation and raming
107 - Administrative measures by the Cabinet Sceretary.
PART VIl — FINANCING IRRIGATION DEVELOTMENT
108 - Finmncing tmigation development.
109 - Financing irrigation development using public funds,
111 - Cost sharing in irrigation scheme development
111 - Imigation development through loan

FART VI — MONITORING, FPERFORMANCE AUDIT AND
REPORTING

112 - Irmigation and drainage management mformation system.
113 « Momitoring, eveleation and performeance audils
114 - Monitoring, evaluation and performance guidelines.
FART IX —MISCELLANEQUS FROVISIONS
115 - Recovery or compensalion for damage to irmgation infrastructure,
116 - Prohibiled activities and praclices,
117 - Penalties,

1158 - Revocation
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SCHEDULES

FIRST SCHEDULE Content  and  format of  technical
reports

SECOND SCHEDULE ~ Water quality standards

THIRD SCHEDULE Imrigation professionals, firms and
conlraclors

FOURTH SCHCEDULE  Forms
FIFTH SCHEDULE Monitoring, evaluation and

performance andit tools

SIXTH SCHEDULE Application fees for irrigation scheme
licences

$EVENTH SCHEDULE Formation of associations and Code of
Conduct

EIGHTH SCHEDULE Irrigation menagement transfer
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THE IRRIGATION ACT
(Mo, 14 af 2019

IN EXERCISE of the powers conferred by section 34(1) of the
Irnigation Act, 2019, the Cabinel Sceretary for Water, Sunitation and
Imigation, in consultation with the counly govemments, makes the
lollowing regulations——

THE IRRIGATION (GENERAL) REGULATIONS, 2021
PART I - PRELIMINARY PROVISIONS

1. These regulations may be cited as the Imigation (Gencral)
Repulations, 2021,

2. In these Regulations, unless the context otherwise requires—
“Met” meens the Irrigation Act, 2019

_ “agency conlract” means o legal sgreement between parties on
umigation matlers to enable modalities of provision of services;

“pssociglion™ means an irvigation waler users’ association
established and registered in aceordance with these Regulations:

“association mansgement committee” meuns the body clected by
the General Assembly to oversee and supervise the activities of an
asanci#lion,

“authorised dependant” menns, in relation to a permit holder, his
father and mother, wives and such of his children os are unmarried and
under the age of cighteen vears;

"welaws” mesns the by-laws of an association or umbrells
associalion;

“capilal replacement fund” means the capital replscement fund
maintained under regulation 59,

“cluster of wrigation schemes" means & group of irigation
schemes in a defined peographical area being implemented by an
authorised agency;

“County  Executive Committee Member™ means the County
Execulive Committee Member responsible for matters relating to
irrigation;

“eounty public scheme™ means a public scheme constructed on
public land held in trust by the County Government or land scquired by
the County Government for the specific purpose of irigation;

“designated irmgation arca” means any aren of land designated by
the Cabinet Secretary in accordance with section 16(1) of the Acl as an
imigation scheme and includes national public, county public,
smallholder snd private irdipetion erens;

“eneral Assembly” means the supreme decision-making body
of an association;

“good agricultural prectices™ means a collection of principles 1o
apply for on-farm production and post-production processes, resulting

Cilation,

Inderpretation

Mo, [4al 2015
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in safe and healthy food and non-food agricoltural product, while
taking into account economie, social end environmental sustainability;

“imigation development” means the conceplualizstion sudies,
designing, planning and execulion of imigation projects and
lJ.I.'l:IEl'-Ei'I'II'I'IE."'I'r ;

“imgation infrastructore”™ means all infrastructure including
waler harvesting and storage structures, abstraction, comveysnce,
distribution, on-farm water application facilities, drainage warks and
any other related accessores;

“imrigation schedule” means a plan showing the appropriate
irrigation frequency and durolion:

“urigation scheme manogement committee® means the
commitiee established by the Cebinet Secretsry or the respective
County Governor in accordance with these Regulations,

“irrigation services” means services provided to irrigators which
include those listed in regulation 16(2);

“imigation system” means a §ystem comprising the infrastructure,
management and production components;

“land administration™ means allocslion, succession, transfer,
boundary establishment ind revocation of tenore rights;

“major imigation infrastructore” means irrigation infrastructure

that can be used to store, abstraet and convey water to the service areas
of two or more associations;

“Master Register” means the Master Register of associations
maintained under regulations 66;

“on-farm water mmgment" means a sysiems approach lowards
controlling water on a farm in a manner that provides for the beneficial
management of water for satisfying the irmigation and drainage needs;

“public scheme” means a public irrigation scheme established on
government land as provided in section 6{2)(c) of the Act;

“quality irrigation water” mecans water with the right physical,
chemical and biological characteristics suitable for irmgated erops,
aquaculture, livestock and forestry which does not pose a threat to
public safety or environment,

“recycled water™ means waste waler that has been converied into
a rensable form for irmgation;

“register” means a register required to be maintained under these
Repulations;

“gervice aren” means the defined area of land served by an
irigation system where an association or other service provider

operales,
“supervising entity”™ means the entity exercising a supervisory
rale ag specified under repulation &;
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“service provider” mesns any public or private enlerprise
contracted Lo earry out any of the impation services, specified under
regulation 16,

“gocinl equity” means affirmative interventions o cnable
imigation development, management and regulation responsive o
resource poor communilies for livelihood support,

“sirptegic programme” means an imgstion programme beng
undertaken by a government agency involving a cluster of urigation
schemes to achieve a strategic national purpose;

“strategic scheme™ means an irigation scheme designated to
serve a specified national or county purpose as provided under section
G(2We) of the Act;

“umbrella association™ means an umbrella imigation water users”
associations cstablished under regelation 7,

“unit” means a defined part of an imgalion scheme or service
ares,

“umil represenlative” means a8 member elected (0 represent an
irrigation unil at a meeting of the General Assembly,

“umrestricled irrigation” means imgetion waler quality allowabic
fior production of all crops;

“waler supply point”™ means a point at which an association or
private entity takes responsibility for the management of imigation
waler from a dam, a diversion wedr, struclure, a gate or Lum-out, a
canal, a lateral, a hydrant, a well, a spring or a pumping station of a
main irrigation syslem

3. These Regulations shall apply persuant to and in the
furtherance of section 3 af the Act,

4. (1) The purpose of these Regulations is lo ensure—

{a)sustainable development, management, financing, provision of
suppart  services and effective regulation of the entire
imgation sector in Kenya;

{b) complisnce with the Constitution and the Laws of Kenya,
international laws, treaties and agreements and other ratified
mslruments.

PART NI-IRRIGATION DEVELOPMENT

5. (13 All irrigation development shall be undertaken within the
comtext of a pationsl imigetion master plan, county irrigalion master
plan, investment plan and respeclive strategic plans o support
sustainable Tood secunity @nd socio-economic development of the

country.

(2} The following principles shall be adopled for the promotion
of imigation developmeni—

(a) compliance with all relevant statutory requirements,

Seape of
application.
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(b) availability and reliability of irrigation water;

(o) efficient utilization of irmigation water;

{d) compliance to quality standards;

(¢) participatory development;

(f) pender mainstreaming and social inclusion;

{g) ecopomic, social and environmental sustainability;
(h) climate chenge resilience measures; and

(i) integration of ecosystem services.

6. (1) All imigation schemes shall have a supervising entity which f;r;miﬂlnnﬂ
(15 =8

shall be responsible forO
(a) oversesing implementation of an irrigation scheme;
{(b) organising and facilitating the registration of associations;
(¢} training and ather technical assistance to associations; and
(d) undertaking such other activities as may be specified in these
Eegulations,
{2} The immigation schemes shall be supervised as follows—

(a) small scale, county public and county initiated frigation
schemes shall be supervised by the County Imrigstion
Development Unit;

{h) medium and large scale irrigation schemes including small
scale schemes which traverse or siraddle more than one
county, shall be supervised by the Authorily.

{3) Where the Authority is the implementing agency, the Cabinct

Secretary shall take up the supervisory roles

{(4) Where a governmenl agency is implementing a strategic
irrigation project or programme on public land or a community-based
project, the agency shall comply with the provisions of these
Fegulabions.

7. (17 Pursuant to section 16{1) of the Act, an area thal is deemed
suitsble for medium and large scole irrigation schemes may be
designated as an irrigation area for purposes of the Act.

(2) In designating =n imrigation area under paragraph (1), the
follewing eriteria shall be considered—

(a) location and seitability of the land;

{b) pre-feasibility asscssment as set oot in Part A of the First
Schedule,

(¢) the notional government policy or strategic. direction
including food secority and industrial erop production;

(d} impactof the development,

Deesignation of an
iTrigation area
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(e} aumber of people affected,
(1 environmental protection and conservation; and

(g) participatory process that iz documented in case of
communal land,

8. (1} Pursuanl to section &(2We) of the Act, the Cabinet
Secretary may establish o national scheme, public scheme or strategic
scheme of any category for purposes of the Act

(2) In establishing a scheme under paragraph (13, the following
criteria shall be considered—

(@) suitable irigable land of strategic national importanes
(b} impgation for food security;
(e} industrinl crop production for ngro-industries;

(d) provision of livelihood for poor and vulnerable persons and
groupe,

(&) provision of securily for investments in land improvements
for nrigation;

(1 [oreign exchange generition or import substtulion; and
1) regionnl development and employment generation.

{33 Where the establishment of a scheme wnder thiz regulation
relates to a public scheme meant for settlement, the beneficiaries shall
be identified before establishment.

9. (1) Any individus! or eniity inlending o carmy ouwl or s
carrying out imigation shall, where the availability snd reliability of
waler resource is not goarnnteed, implement water harvesting and
atorage measures capeble of storing flood water sufficient to mest at
leasl three months” water demand where practical.

(27 In addition to paragraph (13, consideration may be given io
the use of recycled waste water subject (o meeling waler quality
stendards sed oul in Part A and Part B of the Second Schedule.

(3 Any individual, entity or apgency developing bulk water
storage structures for imigation may provide water 1o trripation farmers
at a tariff approved from time to time by the Cabinet Secretary in
consultation with the Water Eesources Authonty,

(4} Any individual or entity using water for irrigation shall be
required (o oblain water use nghts and meet the attendant obligations m
accordance with the Water Act, 2016,

(5) For public or notional imigation schemes meant for seltbement
and community-based smallholder irmigaton schemes, an irrigation
waler users sssocialion formed in sccordance with these Regolations
shall be the enlily responsible for sequiring the water use nghts.

10. An owner, developer or any other person intending o
eonstruct an irrigation scheme shall submit (o the supervising entity the
followinp—

Eatallishmont of o
naliizal, pubdic ar
simbegic scheme,
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(a) pre-feasibility study report or initial project identification

(&)

()
(d)
(e)

0
(e
(h)

@

iy

coneept note showing viability;

mimutes of resolutions of stakeholders' meetings endorsing
ar requesting for development of the irrigation scheme whers
applicable;

feasibility study report;

irrigation project design repart;

an authenzation for construction from the Water Resources
Authority;

land use authorization from the county or national ministry
responsible for land and physical planning; and

an environmental impact assessment license from the
Mational Environmental Management Authosity:

evidence of relevant easements from relevant ageneies and
enfities;

in respect to irmigation within private and community-based
smallholder schemes, provide proof of lmnd ownership,
which may consist of a certified copy of title deed or lease

ggresment; and
for communily-based smallbolder imigation schemes,
evidence of existence of sn  irrigation water uvsers'

11. (1) Any entity or individual secking to develop an imrigation
scheme shall undedake o feasibility study before commencing the
consirction of the imigation scheme.

(2) The feasibility study shall be planned and sopervised by a
qualified imigetion firm or registered professional snd contain the

following components—

(a)
()
(c)
(d)
(e
()
()
(k)
{0

(i}

{3) The feasibility study report shall be prepared in the form set -

hydrelogical and hydro-geological survey report;
topographical survey report of appropriate scale;

soil survey report,

agricultural development and marketing plan;

irrigation development plan;

economic and financial analysis reporl;

environmental and social impact assessment report;
arganization, management and institutional details,
preliminary irmigation and related infrastmcture design and
cost estimates, and

community participation plan where applicable.

out in Part B of the First Schedule and submitted to the supervising
entity for review.

Peasibilily study,
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{4) Where upon review under paragraph (3) the report is deemed
to be satisfactory, the supervising enlily shall, within thirty days of the
determination, issue & “no objection™ for the proposal to proceed Lo full
desipn.

12. {1} An irmigation scheme shall be designed and the subsequent
construction supervised by a qualified and experienced irmigation firm
or professional from appropriate calegory as set out in Part A of the
Third Schedule.

(2) An imigation scheme shall be constructed by the a contractor
from the appropriate category as set oul in Part B to the Third
Schedule.

{3) A contracior undertaking 1rigation works shall be registered
m accordunce with the section 15 of the MNohonal Construction
Authority Act, 2011,

13. {1} An applicotion for approval lo construct @n iigation
scheme shall bell

{a) made to the supervising entity depending on the category of
the scheme:

b} sccompanied by an uTigation project design reporl and in
case of medium and large scale imigation schemes, a copy of
o Crazette nolice designating the ares of construction as on
ifTigation arca,
(2} The details required in the imgation project design report
shall be based on the category and size of the imigation scheme lo be
construcled and infrastmcture standards set oul under regulation 90,

{3) Upcn submission of the delailed design report in paragraph
(2) as set oul in Part C of the First Schedule, the Autherity, County
Imigation Development Unit or other authorised agency shall ensure
that it mects the technical requirements before approval.

(4) Upon approval of the propossd imigation scheme, in
mthorization certificate  for construction shall be issued for
commencement of construction of the imigation infrastructure in the
Form 4A set out in the Fourth Schedulbe,

14, On completion of construction, the implementing agent or
agency shall submit the following properties to the supervising entity O
(2) the irrigation scheme completion report in the form set out in
Part I of the First Schedule; and

by im operation and mamtenance manual in the form set oul in
Tart E of the First Schedule

15. (1) Any irrigation service providers shall be certified by the
relevant regulatory bodies.

{2} The Cabinel Secrclary shall prepare and maintam an
mventory of imgation service providers in the form sel oul in Part A of
the Fifth Schedule.

Diosign s
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16. (1) Irrigation services include—

(a)
(b
i)
(d)
(e
(f)
(g)
th)
(i)
K

)

pre-feasibility stodies;

feasibility studies and detailed design;
installation or construction of imigation system;
construction supervision;

scheme administration and management,
capacity building for imgation stakeholders;
irrigation extension Services,

marketing of irrigated produce;

insurance and other financial services; and

any other services as may be determined by the Authority
from time to time.

Any person or entity providing the following irrigation

services must be enlisted by the Cabinet Secretary—

(a)
(b)
(©
(d)
()
(f)

3

pre-feasibility studies;

Feasibility studies and detziled design;
instaliation or constroction of imigation system;
construction supervision;

scheme administration and management; and

any other services as may be designated by the Cabinet
Secretary from tme to lime,

An aspplication for enlisting under paragraph (Z) shall be

made to the Cshinet Secretary in Form 4B set out in the Fourth

Schedule.

{4} The immigation development services shall be provided through
the following models—

()

(k)
()
(d)
(=)
0

(z)

directly by Authority or the County Imigation Development
Unit or other government agencies;

irrigation personnel at both national and county level;
coniracted and agency services,

public private partnerships;

urigation water users” associalions,

small and medium eaterprises or non-governmental
organizations partnership financing; and

bilateral or multilateral parinerships.

{5) The procedure for accessing irrigation services shall include—

lrrigation
sarvbees.

ik
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(4] regquest o the service provider, and
{t) contractual arrangements where applicable,

(6} Subject 1o compliance with the spplicablz national laws, the
Authorily may, In an appropriate case, enpage in a poblic private
partnership  or other appropriate  contractual  arangement  for
development, operation and maintenance of irngation infrastructure.

17, (1} Pursuani to section 14 of the Act, & County Government
may by notice in the Ciazerse establish a County Irngation Developmeni
Unit for the better carrying out of its functions with respect to irrigation
development.

(2) In establishing the County Imigation [Development Unil, a
Counly Government shall take into account the following expertise ar
professionals in ils composition—

(2) engmeers and technicians from the fields of Lrﬁgﬂhnn
agricullure, civil enginecring or their equivalent in related
fields; and

{b) experts in the fields of survey and mapping or cortography,
pgricaliure, socio-cconomics or their equivalent i related
ficlds,

18. Any individual or entity developing or intending to develop a
community-based smallholder imrigation scheme shall comply with the
provision of regulations 5, 6, 7, 9, 10, 11, 12, 13 and 14 and other
relevant provisions of these Regulations

PART IIHLICENSING OF SCHEMES

19, (13 A person or entity shell not operate an irrigation scheme
without obtaining an irrigation licence except where imigation is
nndertaken at household level for subsistence purposes, and i by use of
manual water abstraction and application.

(2} Amy association intending te or curreatly undertnking
imgation development and management within a public scheme meant
for setilernent shall obtain an irigation licence,

(3) The designation of an area as an @rigation area as provided
under regulation T shall be a prerequisite for issuance of an irrgation
licence in case of medium and large scale irrigation scheme.

20. (1) Pursuant to section 6(2)(f) of the Act, an application for
an rigation licence shall be made 1o the Cabinet Secretary or such
other authorised person in Form 4C set out in the Fourth Schedule and
acootnpanied by—

(2} the application fec sel out in the Sixth Schedule;

{b) the report of feasibility study underiaken by the professionals
or firms specified under regulation 11,

(g} o copy of the fazests notice designoting the aréa as an
imrigation area under regulation 7, where applicable;

()
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(d}) an approved detailed design report in Form 1C set out in the
First Schedule iaking into acoouni the needs of various
irrigation water users, including livestock and fish producers
and the impact the irrigation scheme is likely to have on the
environment,

{e) evidence of approvals from relevant lead agencies
includng—

{1) an environmental and social impact assessment licence
issucd by the National Environment Management
Authonty;

(i} an aothonzation to construct water abstraction works
issued by the Water Resources Authority;

(tii) water use permit isswed by the Water Resources
Authority: and

{iv) the autherity to consireet by the National Construction
Autherity where applicable;

(f) evidence of relevant easements from relevant agencies and
entities;

() approvals for construction from the supervising entity;

(h} submission of completion certificate and operation and
maintenance manual; and

(i) in respect to irrigation within private and community-based
smallkolder schemes, proof of land ownership which may
consist of a certified copy of title deed, lease agreement or a
letter of alloiment,

(2) The application under paragraph (1) shall be made by O

{a) an individual er legally incorporated body;

(b} a public officer on behalf of & public entity; or

(e} the suthorised officials of an  association, where the
association possesses the requisite land rights on which the
scheme is to be or iz being used with lawful access to the
waler,

(3) The Cabinel Secretary or the authorised person shall, within

thirty days of receipt of the application under paragraph (1), —

{a) approve the application and issue an imrigation licence in the
Form 403 set out in the Fourth Schedule on such terms and
conditions as may be specified in the licence; or

{b) reject the application and indicate the grounds for the
rejection.

{4) The Cabinet Secretary or the suthorised person shall assign a

unicue scheme number for each licenced scheme.

() Any person or entity operafing an irrigation scheme without a

valid irrigation licence commits an offence and shall be liable on
conviction to a fine not exceeding O
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{a) ten thousand shillings or imprisonment not exceeding two
months, or both, where the person operates a small scale
scheme;

it twenly thousand shillings or imprisonment not exceeding six
months, or both, where the person operates a medium scale
scheme; or

{c) fifty thousand shillings or imprisonment not exceeding
twelve months, or both, where the person cperates o large
scale scheme.

21. (1) The Cabinet Secretary or such other suthorised person
shall put in place the necessary administrative measures to establish and
maintain a Licensing Unit to—

(1) receive and determine applications for imigation licenece; and
(b monitor and venfy compliance to the licence conditions; and

(¢) enforce conditions attached to the licence for all imgation
schemes,

(21 The Licensing Unit established under paragraph (1) shall have
such number of officers, as are necessary for the proper performance of
ils functions.

22, (13 An officer of the supervising enlity, Licensing Unil and
other govemment agencies may access any imgation infrastructure and
related sites to monitor compliance with any conditions of a licence and
other provisions of these Regulations.

{2} A person or cntity operating an irigation scherne shall not
deny officers of the supervising entities and other govemnmment agencies
access to imigation infrastructure and related sites to perform the
functions under paragraph (1)

23. The Cabinet Secretary shall maintsin a register of all
irrigation licences and licensed imgation schemes.

24. An immgation licence shall be valid for a penied of three years
and may be rencwed.

25.(1) An irrigation licence may be revoked where—

() the licensee fails to comply with terms and conditions under
which the licence was issued;

(b} the licensee does nol comply with the performance audit
recommendations snd comrective measures; or

{c) there are supervening circumstances supporied by
documented  evidence which make the imgation
development untenable in the interest of public health and
safety, environmental protection and secunty .

PART IV-MANAGEMENT OF IRRIGATION SCHEME

26, {13 All irrigation schemes shall be managed in accordance
wilh the principles set out in the Act and these Regulations.

Licensing Unit.

Complrnce
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{2) Without prejudice to paragraph (1), the management of an
irrigation scheme shall be gusded by the following—

(&) compliance with set rules of operation within an imigation

scheme;,

(b) transparency, accountability, sustainability and efficiency;

(e} water saving practices are implemented throughout the

irmigation process;

(d) optimal otilization of resources and assels for enhanced

productivity;

{e} service onentation; and

([ resiience and business continnity initistives.

27. (1) Imigation manapement shall be through contineous
adoption and application of best proectices in sector planning,
coordination and financing.

(2) The management of a strategic, public or nationel fmigation
schemes shall be through a framework defined af the time of
establishment.

(3} A public or national imgation schemes meant for settlement
shall be managed through scheme monagement committess, Dispute
Resolution Committees and irmipalion water users’ associations.

28, (1) Any scheme management commitiee shall be established
in accordance with scction 8(23(c) of the Ack

(2) Despite paragraph (1), & scheme management commitice for
nabional scheme or public scheme shall be established by the Cabinet
Secretary through the Autherity in accordance with section 19(1) of the
At

(3) Despite paragraph (1), a scheme management committee for a
county public scheme shall be established by the respective Govenor.

29, The functions of & national, public or county public scheme
management committes shall include the following—

(a) provide oversight on scheme development and management,

(b} land administration;

(c) facilitute access rights to land for all irripgation farmers on the
respective scheme;,

{d) fecilitate acheme administration and management of scheme
by the Authority or County Imigation Development Unit;

() in consultation with the Authority and other astakeholders,
promote the production, marketing, safe storage and
processing of crops, animal snd fish products grown or
produced on national imigation schemes,

Irrigation
manzgemenl.

Funciions of a
scheme
management
commmitiee.
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([} undertake dispule resolution at the scheme level inwolving
various actors; and

(g) promole good governance and efficient management of the
scheme.

30. {1} The scheme management commitiee for @ national or pubfic  Managemenl

: i cammiiiess for
scheme shall constst of iy

{(a) the County Commissioner of the respective County or his  sehemes
representative who shall be the chairperson;

(t) the Chief Executive officer of the Awthority or his
representative who shall be the seorelary;

(c) the County Executive Committee Member or his
representative;

(d} the Counly Executive Commiltee Member responsible for
matiers relating to agriculture or his representative;

{e) chuirperson of the dispute resolution commilkes of the
scheme,

(N two representatives of the associstion or the umbrella
associalion, ind

{g) two representatives from ofher relevant farmer arganizations
mn ihe scheme.

{21 Where a schemne straddle two or more counties, cach counly
shall constitute a scheme management commitise established pursuant
to paragraph (1) and a joint scheme committes established pursuant to

paragraph (3.
{31 A joint scheme committes shall consist of O

{a) the County Commissioners of the respective Counties who
shall be co-chairs,

(b) one representative of the Authonty, and

{c) four other persons from cach individual county commiltees,
of which one member shall be a farmer.

31. (1D A scheme mansgement commities for a county public hiniagement
scheme shall consist of— Cosnumitioes for
eouiyty public
gcharbe,

(1) he County Executive Committes hMember who shall be the
chairperson;

(b} the County Executive Commitles Member responsible for
matters relating to county administration;

{e) the officer incharge of the County lmigatien Development
Unit who shall be the secretary;

{d} the County Commissioner of the respective County or his
representative,
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{e) the Chief Executive officer of the Authority or his
representative;

(f) two representatives of the imigation water users’ association
or the umbrells association; and

(g} two representatives from other relevant farmer organizations
in the scheme.

{2) The scheme management commitles constituted under

paragraph (1) shall be in the county in which the scheme is situated.

32. (1) The scheme management commilles shall—

{a) develop s schedule of their meetings and conduct of
business;

(b) meet on a quarterly basis; and

() hold their meetings at the premizes of the scheme.

{2) The scheme management committee may invite any

professional, expert or stakeholder from a relevant field or entity to
attend any of its deliberations,

{3) Every scheme management committes shall constitute a land

administration sub-committee and such other special porpose sob-
committess for the proper performance of its functions.

{4) The land administraion sub-committee constitoted under

paragraph (3) shall comprise of not more than seven members who
shall include—

() the County Commissioner or his representative;

(b} County Lands Officer;

(e} the area Chief;

)y two farmer representatives from the respeclive imigation
units,

(e} a representative of the Authority or County Imigation

Development Unit, as the case may be, managing the scheme
wh shall be the secretary; and

() the Ward Administrator of the respective adminisirative area.
33. The Authority or & County Imrigation Development Unit shall,

in consultation with the scheme management committes, have power

to—

{a) order the destruction of any crops planted in contravention of
the irripation schedule, designated cropping area or the
provisions of these Eegulations;

(b} recover the expenses incurred from the permit holder on
destruction of crops under paragraph (a); or

{c) treat any crops or stocks against diseases, pests or damage of
any kind if in its opinicn it would be beneficial to a permit

Candusct of
business of a
scheme
management
cornmiliee.
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halder’s crops or to all e permit holders in the scheme and
recaver the costs thereof from the permit holder,

34, Where a permit holder has been negligent in the use of his or
her land, the use of imgation water er the cultivation of his crops, the
scheme management commilles miy-—

(o) direct him lo take such sicps as the scheme management
commillee may specily to remedy the effecls of such
neglipence; or

{b) take such measures as it considers necessary to safeguard the
crop and fo preserve the holding and irrigation water where a
permit holder contravenes its direetions and recover the cosls
of any such measures from the permit heldes.

35. (1) A person seeking to reside, occupy or carry ot irrigation
ar related busmess in any part of 8 national scheme, public scheme or
county public scheme meant for setilement shall apply [or a land wser
permit permil from the Authority or County Imigation Developmenl
Unit, as the cose may be.

{2) Where s person resides, camies oul imigation or felated
business or cecupics an exisling natienal scheme or public scheme, the
tenant holding o licence shall he issued with a permit to cccupy the
land.

{3) The holder of a permit issued under this regulation shall be a
bona fide member of the registered sssociation of the imigation scheme.
{4) Every permit issued under this regulation shall be—
{a) in the Form 4E set out in the Fourth Schedule;
(h) prepared in duplicate with the original issued to the permit
holder and the duplicate retained by the Authorily or County
Irrigation Development Unit.
36. (1) Prior to issuing a permit under regulation 34, the
Authority or County lmigation Development Unit shall—
{#) cause these Regulations to be resd and explamned to the
applicant in a lanpuage which the applicant understands,
(b) give the applicant a copy of these Regulutions; and

{¢) obtain from the applicant, in Form 4F set out in the Fourth
Schedule, @n acknowledgement that the applicant
understands these Repulations and undertekes o observe
them.

{2} A permit shall be granted subject to the following conditions
on the permit holder—

{a) devoting his time and attention to the coltivalion and
improvement of his holding;

{by not allowing, without the writlen permission of the Authority
or County Imgation Development Unit, any other person to
occupy his holding of to cultivate it on his behalf,

Powers 1o neinion
ta use af land,

Land wser permail

L]

o onditions foe
grai of a permit.




Kenya Subsidiary Legislalion, 2021

1337

{c} maintaining the boundaries of his holding in 4 manner
satisfactory  to  the Anthority or  County Irigation
Deveclopment Unit;

(d) maintaining, at all fimes, his holding and all waler
distribution, application and drainage infrastructure to the
satisfaction of the Authonty or County Irrigation
Development Unit,

(¢) participating to the satisfaction of the Authority of County
Irrigation Development Unit, in maintenance of the irrigation
SYStem on O SeTVIng his holding,

(f) cultivating his holding to the sptisfaction of, and in
accordance with the irrigation schedule laid down by the
Authority or County Irrigation Development Unit in
consultation with the responsible association;

(g) complying with all instructions given by the Authority or
County [rrigation Development  Unit relating to the
cultivation and irmigation of his holding. and

(h) upholding good agricultursl practices on his holding.

37. (1) A permit holder may, within ressonable time of being
granted a permit and in writing to the Authonty or County Irrigation
Development Unit, nominate apother person to socceed him as permit
holder in the event of his death.

{2) A person shall not be nominated as a successor of 4 permit
halder under paragraph (1) unless—

{a) the person has attained the age of eighteen years and if he

hes not attained that age, his guardian may, within one
month of the permit holder's death and with approval of the
Authenty or County Irrigation Development Unit, appoint a
pﬂmwmmhixb&hdf until the successor is of age; and

{b) the pemmit holder obtains the approval of the scheme
management commitiee,

(3) A permit holder may, at any time and in writing to the
Authority or County Irrigation Development Unit, reveke or alter the
nomination issved under this regulation.

{4) Where a permit holder dies withoul nominating a successor in
accordance with paragraph (1), the suthorised dependant shall, within
one month nfthcdzmhufﬂwpn'miihnldcrandmwﬂtmE to the
Authority or County Irrigation Development Unit, nominate &
successor who must be approved by the scheme management
commillee.

(5) Within thirty days of the death of a permit holder, an
authorised dependant of the deceased permit holder may appeal to the
Court agsinst the nomination of a successor under paragraph (4).

(6) Where an appeal under paragraph (3) 15 successful, the
auihorised dependant shall, within one month of the determination of

Successor of 2
pemmiil balder,
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the appeal, nominate » SUCOESsoT in wriling Lo the Authorily or County
Irrigation Development Unit.

(") Where—

(1) noe successor s appinted within the (ime specified under  (v)
this regulation;
{(b) the person nominated or gppointed under this regulation

rejects the nomination or appointment;

(ch the nominated or sppointed person: fails to assume the
responsibilities inherent in such nomination or appointment
within a period of three months from the death of the permit
holder; or

(d) the nominated successor is not acceplable to the scheme
Mimagemenl committes, the helding shall be deemed to be
vacated,

(8) Where 3 holding is vacated under paragraph (7

(a) the permit in respect of such holding shal] be revoked, and s (d)
fresh pennit may be granted;

(B} the Authority or the County Irrigation Development [nit
may make provision for the celtivation of any such holding
and where appropriste recover the costs from the incoming
permil holder; and

(e) reasonable compensation may be paid to the authorised
dependant of a permit holder in respect of any improvement
lo the holding effected by the permil holder.

38, (1) The Authority or the County Imigation Develepment Unit Register of
shall maintain a register of all permits issued under these Regulations,  permits.

(2) The Repgister maintained under paragraph (1) shall specify the
particulars of—
(@) every permit helder, the number of his holding and the name ]
of the autharised dependant; and

() any successor nominated by the permit holder pursuant to
regulation 36(1) and the number of fhe holding in respect of
which the successor has been nominated,

39. (1) The validity period of permil issued under these  Validity aod
Regulations shall be— remewal of &

ranmit.
(2} perpetual for permit holders under settlement schemes; ond
(b} as per the contract for permul holders under lease EEreement,

(2) Subject to regulation 35, CYery permil may be renewed based
on the defined validity period.

40 (1} Before revoking a permit, the Authority or County Bevocation of o
Imigation Development Unit shall serve a wrillen notice on the permit  permi.
holder requiring him to—

—wr——
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{a) comply with the condition or obligation within a reasonable
period of time; or

(b} show cause, within the period specified in the notice, why
the permit shonld not be revoked.

(2) A permit may be revoked where—
(a) apermit holder—
(i) isimprisoned for a term exceeding six months; or
{ii) gives a six months’ wrilléen notice of his intention to
surrander his permit;
(i) feils to comply or show cause as required under
paragraph (1),
{(b) = holding is vacated pursuant to regulation 36(7).

(3) Where a permit is revoked due to imprisonment of the permit
bolder under paragraph (1)}{a}i), a successor may be nominated or
appointed in accordance with regulation 36.

(4) A person who is dissatisfied with the revocation of a permit
under this regulation may appeal, in writing, 1o the Cabinet Secretary or
the respective County Executive Commitiee Member, as the case may
be

41. (1} Where a permit is revoked under these Regulations, the
scheme management committee shall comstivte an ad-hoc sob-
committes consisling of a representative of the Aunthority or County
Irrigation Development Unit and one representative of both the out-
going and the incoming permit holder.

(2) The ad-hoc sub-committee constituted under paragraph (1)
shall assess the amount, if any, due to the outgoing permit holder or his
authorised dependant in respect of capital and labour expended by him
in improving the holding.

(3) The Autherily or County Imrigation Development Unit shall
make arrangements for the payment of the mnount assed under
paragraph (2) by the incoming permit holder within such time as the
Authority or County Irrigation Development Unit considers reasonable.

42. (1) A permit holder shall pay io the Authority or County
Irigation Development Unit through the association, an imigation
service fee in respeet of irmgation services on his holding,

(2) The fee charged under this regulstion shall be at the rate
determined by the Authority or County [rrigation Development Unit
and approved by the Cabinet Secretary or County Executive Committee
Member, as the case may be, from time to time.

(3) The fee under this regulation may be varied by the Cabinet
Secretary or County Executive Member responsible for imigation in
consultation with county governments and other relevant stakeholders.

43. (1) A person shall not drive a motor vehicle over any road,
other than a public road, within a public scheme unless he possesses” a
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valid en sccess pass issued by the Authomity or County Irrigation
Drevelopment Unit.

(2) A person who fails 1o comply with any condition of the
sccess pass issued under this regulation commits an offence and shall
be ligble on conviction fo a fine not exceeding five thousand shillings,
or lo imprisonment for 4 term not exceeding one month, or o both,

44. (1) The Authomty or County Imgation Development Unit
may, where applicable, allocate to a permit holder a house 1o be
occupied by him within the designated area in the scheme, or may
suthorise & permit holder to erect his own house

(2) A permit holder shall maintain his house and precincts to the
satisfection of the Autherity or County Imigation Development Unit
and relevant agencies.

{3) A permit holder shall not construct any building or undertake
any other works of on his holding or elsewhere in the scheme withoul
the prior written consent of the Awthorily or Counly Imigation
Development LTnit.

(47 Any person who ereets a structure or building without the
written comsent of the Authority or County Inigation Development Unit
commits sn offence and shall be liable on conviction to a [ine nol
exceeding twenty thousand shillings, or to imprisonment for a term not
engesding six months, or to both,

45. A permit holder shall not allow any of his livestock on any
part of the scheme which is closed to livestock or o couse damage lo
any crops, water installations, communications or other property

46. In the event of an emergency, the Authority or Counly
Irrigation Development Unit, in consultation with the association, may
order all permit holders to undertake emergency repair work in any part
of the scheme.

47, (I3 The management of a scheme by an association shall
apply o community-based smallholder schemes and public schemes
meant for setilement except where the schemes are owned and managed
by individual farmers.

{2) Where an association has inadequate capacity to manage the
major works of the irrigation infrastruciure, such services may be
provided by the Authority, County Imigation Development Unit or
other entity under agency contraclt as an imigation waler service
provider,

(3) Pursuanl to section 8(13(c) of the Act, the modalilies for
agency contracts shall include the followmg—

(a) ihird party beneficiary contract;
(b} express contract; and
{c) best effort contract.

{4y An apency contracted under paragraph (3) shall comply with
the provision of regulation 76, 77, 78, 79 and BO.
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48. The fumetions of the association relating to management of a

scheme shall include the following—

{8} manage an irmgation scheme wholly urpuﬂl;.r in ils service
area and provide irigation services equitably and timely to
members of the association,

(b} maimtsin, renovate and improve the imigation scheme within
its service area and to undertake construction end
reconsiruction works;

{c) take appropriste measurcs to combat erosion, salinity,
sillation and pollution encroachment;

{d) make internal mles for the use of imigation water and collect
[ees from its members for the services provided;

{e) procure, maintain and operate irigation equipment; and

(f) develop an irripation schedule informed by agricultural

enterpise plan.

449, (11 Pursuant to section 20 (1} of the Act, the residents of a
catchment ares who ere crop farmers, hivestock prodecers, fish pond
nsers, small industry entrepreneurs or otherwise use water for immigation
purposes serviced by a public or commumity-based smallholder
irrigntion scheme maoy form an association which covers an entire
scheme or that specific service area,

(2) Without prejudice to paragraph (1), persons who qualify to
form an association must

(2} possess land or have access rights to land on the basis of land

holdmg system;, and

) use the land with water supplied from a public or

community-based smallholder irrigation scheme developed
by the Mational povernment, a County Government, private
or other entities.

(3) The procedure for formation of an association shall be s set
out in Part A of the Seventh Schedule,

(4) Where the residents are unable or fail fo establish an
association within twelve months after the coming into force of these
Regulations or affer commencement of operation of an irrigation
scheme, the supervising entity may compel the residents to form the
rasociation,

50. (1) The service area of an association shall comprise of a
distinet frrigation system with o defined area of land that can receive
imigation water through the system operated by thal assooialion.

{2} Each association shall operate within a defined servios area.

{3} The service area of an essociation shall not overlap with the
service area of another associstion,

51. (1) Each association shall have a name and the phrase
"irrigation water users” association” shall be included in the name of
the association
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(2} The name of every association shall be written boldly and be
pleced where the association conducts its aclivities.

{3) The nume of an pssociation shall be wntten or slamped on
every notice, letier or document signed on behalf of thal asscciation.

52. {1} An associslion formed in pccordance with hese
Regulations shall be duly registered as a legal entily under the Sociglics
Al

(2} An pssociation formed in sccordance with the Societies Act
ar the Cooperative Societies Act, prior 1o the coming into foree of these
Regulations, shall be recognised as an associstion under these
Repulations.

(3) Any cxisting group of farmers owning or managing an
irigation scheme, but registered as a “seli-help group” shall regisier the
group as un asseciation in eccordmee with this reguletion.

53 {1y A person whoe hos the wser righls over land which is
located within the service aren of an associafion in accordance with the
npprnpu-ialc land holding system shall qualify 10 be 8 member of the

ags0cion,

(2} A person who acquires user tights over lond located withm
the service arca of an associnlion by succession or any other logal
meang shall become a member of that association upon payment of any
putslanding contnibutions and fees due to the association from the
previous user of that land.

(3} The rights and duties of a member of an association shall O

(1) be inseparable from the parcel of land Incated within the
serviee orea of an association;

by be transferred with the plots, and

{c) ocease o cxist where a plot ceases fo lic within the serviea
areq a5 a result of an amendment to the service area of that
pEsociation

{4) A person who leases out land located within the service area

of an associetion shall eontinue 1o be a member of that association but
the lessee shall—

(8} comply with the by-laws; and
(b} be responsible for paying the imgation service fec.
54, (1) The managementi bodies of an pasociation shall he—-

(2) the General Aszscmbly,
() the Executive Commitioc;

(c) the 1migation waler wnsers’ associolion  management
committes; and

(d) the Dispute Resolition Commitiee,
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(2} An association may provide for the establishment of other
committees of special purpose sub-committee in its by-lawrs,

(3) The powers mnd dufiezs of management bodiss of an
association shall be as specified in these Regulations and the by-laws.

55. (1) The General Assembly shall be the supreme crgan of an
association.

(2) The General Aszembly shall consist of—

(a) all members of the association; or

(b) the representatives of the units as provided in the by-laws.

(3) The powers, duties and procedures of operstion of the
General Assembly shall be as specified in the by-laws.

3. (1) Ewery association shall constitote an  sssocistion
management committee elected in accordence with the by-laws.

(2) The association’s management committes shall consist of not
less than seven members including the chairperson, vice chairperson,
secretary, assistant sccretary and the treasurer.

(3} The term of office of the association management commilles
shall be as specified in the by-lavws but the period shall not exceed three
Years.

(4} A member of the associstion management committee shall

not be elected for more than two consecutive terms.

57. (1) Every association shall develop its liy-laws which shall

contain—

(8] the name and address of the association;

(b) the objects and functions of the association;

{c) the service area of the association which shall be supported
with a plan or map;

{d} the requirements for membership of the assocation;

(e} the rights and duties of the members of the association:

{f) the powers, responsibilities, and duties of the management
bodies and any other employee of the association;

(g} the procedures for calling and holding meetings of the
General Assembly of the association;

(h) conditions for the election, term of office, suspension and
removal of elected officers and members of other bodies of
the association;

(1) provisions on the setting of fees, fines and penalties, and

(i) conditions for the termination of the activities of the
azsociation.

{3) Any by-laws may be amended by a special resalution of two-

thirds majority of the General Assembly al a meeting attended by at
least seventy percent of the members
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{4} An amendment to by-laws shall be effective from the date it
is upproved and registered by the supervising entily, and filed with the
entity confeming legal staus

{5) Every association shall comply with the Code of Conduct lor
alTicinls and members set out in Pact B of Seventh Schedule.

58, (1) The funds of an association shall consist of—

()

(o)

()
id)
()
(f)

(gl

(hi

(1

the annual membership fee, dues and levies payable by
members of that assooation,

the imgation service charge for the associalion that
consisting of the cosl for the provision of service and the
profit margin agreed upen by the members of the
pss0cialion,

gifls or grants,
loans,
interest on outstanding fees, due to the association,

interest on moneys deposited in a bank account opened by
(Bt sssocialion,

moneys (hal accree to the association from invesiments made
by the association,

the procesds of fines or amy -uthl:r sanolion imposed on
members, and

paymenis for services provided by the association

{2) The sssociation’s mimagement commiltee shall be responsible
fior collection of the essociation funds in scoordance with the by -Taws,

59 (1) The funds of an association shall be wsed—

()

(b}

(e}

{d)

{e)

(f)

()

io cover the cosl of operation and mainienance of the
imigation system end cleaning any drainage components,

to pay the service provider for the operation and mainlenance
of the irfigation system, where applicable,

to pay the salaries of the staff of the association and ather
administrative costs incnmed by the association,

to maintain @ capital replacement fund in sccordance with
regulation 55,

for loan repayment under cost-sharing arrangements where
applicable; and

any other expenditure as may be approved by the General
Assembly.

Where a scheme is developed on cost-shaning or cosl-
basis, a repoyment schedule shall be prepared and each

'I'Ci.‘rﬂ"l"l:vl']'
member levied a fee as contemplated in paragraph (132,

Fuamds of an
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60, (1) Every association shall maintain a cepital replacement Capital
fund for — replacemest fund.

(a) emergency repairs,

(b} improvement or renovation of the imigation and dreinage

system of the service area; and

(&) replacing machinery and equipment.

{(2) The capital replacement fund shall be maintained in an
interest-yielding bank secount or other acceptable account.

{1) The capital replacement fund shall be atleast ten per cent of
the association’s annual buedget,

{4) The association shall formulate by-laws to guide the
management of the capital replacement fund.

61. An association shall levy an irrigation service fee on cach  Urrigstion service
member in proportion to— Fea.

(&) the volume of irmigation water used by that member; or

(k) the size of the plot of land used by that member for imgation
purposes,

(2) The fee levied under paragraph (1) shall be used in

accordance with regulation 58.

62. (1) The supervising entity may provide support services to  Support services,
associotions by—

{a) providing training and create awareness on the establishment

and operation of associations;

{b) providing technical assistance and suppert to associations on
waler management, accounting, financial planning, irrigation
techniques and practices, maintenance, social inclusivity and
gender mainstreaming,

{c) assisting in the formation of new associations in eccordance
with these Regulations;

{d) establishing and maintaining a register of imigation water
users’ associations; and .

{e) conducting legal and financial supervision in accordance
with regulation 63

{2) The legal and financial supervision under paragraph (1) {(g)
shall be limited to the activities of the association for which it is the
sEpervising cotity.

{3) The supervising entity may delegate any of the powers and
duties specified in paragraph (1){z), (b), and {d} to ancther appropriate
entity.

63. (1) The supervising entity shall inspect the records of an legaland

agsociation where— financial
SUpErvisIan.
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(2} a wntten request is filed by hall of the members of that
associntion alleging mismanagement of or impropriely in the
operations of the associalion; or

(b)Y there is prima focie evidence of lnancial melpractice.

(2} Where the supervising entity finds evidence of financial
malpractice or non-compliance with the provisions of these Repulations
of the by-laws, the supervising entity shall—

(a) require that association’s managoment committes to coll an
extraordinary meeting of the General Assembly within thirty
days of itz findings

(b} present the findings to the members of the association during
the meeting; and

(e} guide the general assembly to lake comective measures
accordance with their by-laws,

(31 Where the associalion’s manapement commitlee fails to call
the extreordinary meeling of the General Assembly in accordance with

paragraph (2), the supervising enlily shall—
{n) call the extraordinery meeting,

{by prescol the findings of the investigobion to the General
aszembly;

{c) Facilitate the removal of members of the associalion
manugement commitice involved in the malpractice; and

(d) ensurc the election of new members of the managsment
cornmities at the meeting.

(4} Where the malproctices constitute a criminal offence, the
supervismg entity shatl report to the relevant sipie agencies.

a4, (1) Within ninety days after the end of each financial year, an
association shall submit en annual report (o the supervising entity,

{2) The report under paregraph (1) shall be in the approved
format and accompanied by a copy of the sudited accounts of the
association,

{3) The financial year of an association shall be determined by
the association and specified in the by -laws.

{4} The statement of assels and liabalities and the income and
expendiiure statement of the association shall be subject do approval by
the Crencral Assembly.

63. (1) An association shall seck the written concurence of the
supervising entity before that association-—

(@) amends its by-laws;
(t) maodifies the service orea of an associotion;

(c) forms an association of mgation formers; or

(ep
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(d) pledges or mortgages assets of that association.

(2) An association seeking concurrence under paragraph (1) shall
submit a written request to the supervising entity.

{3) The supervising entity shall, within thirty days of receipt of
the application under paragraph (2), determine the application and
inform the applicant of its decision,

66. Every association shall memtain the following records—

{2} aplan showing (he service arca of the association;

(b & register of fees paid and owed by members;

(c) a register containing the minutes of the meetings of the

General Assembly, essociation's management commitice
and other committess or sub-committess whers applicable;

(d) & record of all transactions and contracls entered into by the
associabion;

(&) an inventory of assets,

(f) a register containing inspections, studies end surveys
conducted on the imgation system used by the association,

(g) an operation and mainfenance plan;

() records of water supply and distnbution;

(i) arecord of operation and maintenance sctivities;

(i} complete and accurate books of scoounts and financial
documents; and

(k) amy other records specified in the by-laws of thot association.

7. {1} The Cabinet Secretary shall maintain a Master Register of
all mssociations registered under these Regulations snd the Master
Regiater shall be updated annually,

(2) Every County Executive Committee Member shall maintuin a
register of all assecintions within their respective county.

(3) The registers maintained vnder this regulation shall contain
the following information-—

{a) the name and address of the association;

{b) the date of registration of the association;

{e) the smze and locetion of the service srea of the association;

{(d) the number of members of the association;

(e} the names, addregses, email and telephone mumbers of the
members of the association’s management commitice,

(f) the inventory and condition of the imgation system managed
by the association; and

(g} any other relevant information as the Cabinet Secretary may
determine,

Recants of an
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(4) All bona fide associations shall apply to the respective
County Exeoutive Commitiee Member for mclusion in the rogister
established vunder paragraph (2) in the Foum 40 sel ot in the Fourth
Schedule.

(5) Upon enlisting inlo the repister under paragraph (5), the
respective Counly Exccutive Commiltee Member shall forward the
inventory to the Cabinet Secrctary for inclusion in the moster register,

(6) Any persen may, upon request in writing, sccess the register
within office hours

68, The General Assembly may, by two-thirds majority vote and
upon approval of the supervising cntity, dissolve their association on
eny of the following grounds—

{a} the purpose for which the associstion was [ormed no longer
exisls;

{(b) the purpose for which the association was formed is no
longer practically implementable; o

() the existence of the association is no longer nequired,

&9, {13 Where un association 15 dessolved undor regulation 67, the
supervising entity, in consultation with the ssseciation’s management
commilles, shall sppoint a licenced liquidator,

(2) A liguidator appointed under paragraph (1) shail—

fa} receive records and documents in respect of the properties of
the association and protect them from damage;

(b kecp custody of the asseis and properties of the association;

(e} enll on ereditors of the association;

() distribute the assets and properies of the ossocistion n
pecordance with the decision of the General Assembly
approved by the supervising entity;

(&) carry out the necessary activities of the association for the
proper hiquidaticn of the affairs of the association; and

([ represent the association in legal proceedings.

(3) These Regulations and the relevant by-laws shall continue to
apply to each association and its members until liquidation proceedings
are comcluded

(4) The remunerstion of the hquidator shall be paid from the
funds of the association.

0. (1) The supervising entity shall, wpon conclusion of the
liquidation process, notify the respective County Executive Commiltee
Member to delete the name of the association from the register of

nssociations maintsined by that counly and inform the Cabinet
Secretary on the deletion.

(2] An mssociation shatl be deemed dissolved on the dote the
deteils of that association areqal deleted from the Master Register.
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71. {1} Where several distinct service areas managed by
individual associations are served by or share common major irmigation
infrastructure, the areas may establish an umbrella association.

{2) The establishment of an umbrella association shall be by a
decision of the supervising entity or by a majority of members of the
associations using imigation water from the major imigation
infrastructune.

(3} The functions of an umbrella association shall include0
(a) safeguarding common interests of the respective association;

(b) administering the whole or part of the major imigation
infrastructure, and

{¢) supplying irrigation water to user associations.

{4) An nssociation thet receives waler from the major irmigation
infrastructure managed by an umbrella association shall be a member of
that umbrella association.

{5) An umbrella association shall not—

{a) supply immigation water to a person other than a member of

the association; or

(b} undertake an activity within the service arca of a member

association excepl by the written permission of that
association.

72. (1) Every umbrella association shall have a unique name
which shall consist of the name of the place that umbrella assoociation
manages or some other distmctive neme followed by the words
“umbrella irrigation water users” association”.

{2) An umbrella association shall be responsible for—

{a) managing, operating and maintzining a major orgation
system and undertake construetion works so as to upgrade its
operations;

(b) issuing by-laws in respect of imigation water allocation,
gonsumption and eollection of fees for the services provided
to the member associations;

{¢) procuring, substituling, operating and maintaining irrigation
infrastructure on behalf of the members of that umbrella
associalion; and

{d) supporting its members in capacity building activities.

{3) An umbrella associstions within or operating in public
national irrigation schemes meant for settlement shall undertake the
activities under peragraph (2) in consultation with the supervising
entity,

{4} The members of an umbrella association may provide in the
biy-laws of that umbrella association that—

Umbrella
associstian

e}

L]



13350 Keiya Subsidiary Legislation, 2021

{a) esch association may nominate a specified number of
members of the associolion’s management commities of that
asgociation o serve in the umbrella association, and

(b} the members nominate under paragraph (4%a) shall assume
the functions of the General Assembly of the umbrelbs
associalion.

{3) Al umbrella associations shafl be subjet (o the provisions of
these Regelations.

73. (1) An association of irmgation fermers moy be constituted at
the county level or the national level by the associabions or umbrella
asE0CIAtOnS.

{2} The membership of an association of irrgation farmers shall
consist of O

{a) the mzsociabons or umbrells associabion for associations at
county level, or

(b} the respestive counly for associalions at the national level.

(3) The purposes of the association of imgation famers shall be

(=

(1 promode of pomd govermunce and mansgement of irrigalion
schemes,

(b} capacity building of the respeclive irmgation Wwaler users’
associalons,

{c) participnte o research,  innovation  and  technology
development,

(d} disseminate of irrigation research information; and
(e} participatc in the formulation of irmpation standerds.

(4) An association shall seck prior approval of the General
Assembly and consult with the relevant supervising entity before
joining the associafion of arigalion fermers.

(3) An associotion of irrigation farmers st county level or
natwnal level shall prepare by-laws o guide its membership and
operations, and shall be registercd as a society under the Societies Aot

T4. (1) The supervising enlity, in agreement with an association,
may transfer the management and water use rights of the entire or part
of the irrigation system in 2 national, public or strategic scheme meant
for settlement Lo an association.

(2} A transfer under paragraph (1) shall only toke ploce after both
porties have conducted o joint inspection exerciss.

(3} Notwithstanding paragraph (13, where the irrigoticn system
lies within the service area of an associstion, the associalion may apply
te the appropriate supervising entity to trensfor to that association, for
an indefinite penod, the management and water user night of the part of
the imigation scheme,

]
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(4) Where the service area of an association lies in the water
supply point of a dam, weir, diversion structure, pomp station, or any
other type of infrastructure to which water is abstracted from o river,
stream, reservoir, pond, or any other natural source, the management of
that infrastructure may be tranaferred to that association.

(5) An irripation management transfer agreement of an imigation
sysiem shall contain—

(o) the description of the condition of frigation system to be
transferred;

{(b) the rights, roles and responsibilities of the parties to the
agresment in terms of the maintenance of the infrastmctre;

(g) the format for the nmgation management transfer agreement
ghall be in the form sct out in Part A of the Eighth Schedule.

(6) The supervising entity shall ensure the protection and
maintenance of the part of an imgation system that has not been
transferred to any association.

(7 Without prejudice to the foregoing, the irmigation mansgement
transfer process shall be carried out in sccordance with Part B of the
Eighth Schedule.

75. (1) Upon conclusion of the irmigation management transfer
process, an association may apply to the supervising entity for a user
right certificate in respect of a pational, public or strategic scheme
meant for settlement that lies within the service areq of that association.

(2} The supervising entity shall, within thirty days of receipt of
the application, determine the application and inform the applicant of
the decision made,

(3) Where the supervising entity approves the application, it shall
issue to the applicant a user right certificate in Form 4H sel out in the
Fourth Schedule.

(4) A user right centificate issued under paragraph (3) shall—
(a) contain adescription of the irigation system; and
{b) establish the nghts and obligations of thal association
including scquisition of a water pormit and other statutory
requirements.
Ta. (1) An association shall provide to the supervising entity
current information relating to the maintenance and condition of a
trapsferred trrigation aystem.

{2) A duly authonsed officer of the supervising entity may enter
into the service area of an association énd inspect the condition of the
irrigation system transferred to that association.

(3} The authorised officer of the supervising antity may, after the
inspection, require the association to undertake specified works, where
necessary lo—
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{a) prevent damage to the imgation syslem in order to cnsure
the qualily of irrigation water supplicd; or

{b) prevent damage lo government or third party property due W
the usage of the irrigation system.

{4) Where an association fails to comply with a directive given
under paragraph (3), that association shall be subject 1o the appropriale
sanctions specified on the agreement.

{5) Where an association fails to successfully carry oul the
managemenl of the transferred responsibilitics, the Authority or County
Irrigation Development Unit, a5 the case may be, shall terminate the
transfer agreement and canse the withdrawal of user nghts.

(69 The supervising entity shall assume the management
responsibilitics in the interim, and thereafler take necessary steps for
remedial action within a penod nol excesding six moeaths,

77. {1} An association may provide irigation water services or,
with the approval of the General Assembly, contract other entibies o
provide the services.

{2y A water service provider responsible for the operation and
mainlenance of the main imigation system of an associgtion shall
provide that association with irrigation water end other related services
where (he water supply point of the serviee area of the essociation is—

(a) @ gale, o urnont, a pumping station; or

(b} any other infrastructure on the main imgation system thal is
not manapged by the association or umbrella association as
the case muy be.

(3) The conditions to be satisfied by a public agency or a licensed
private entity established in respect of the supply of imgation water and
any other related services to an association shall be as specified under
Part C set out in the Third Schedule.

{4) A service provider shall provide irrigation water and any
ather related scrvices referred to in paragraph (2) to an association on
the basis of a service agreement signed with the association.

78. (1) An imigation water service agreement shall be valid for at
least five vears except where the associalion requests for a shorter
period of service agroement,

{2) Where an association requests for a shorier perniod under
paragraph {13, the term of irrigation water service agreement shall be at
bepst thres years

(3} An imgation weler service agreement shall be made in the
form set out in Part C of the Eighth Schedule and include—

(a) information on the waler supply point,

(b) the season of the year in which irigation water is lo be
supplied,
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{c) the procedure for requesting water supply dunng imigation
Season;

{d) the maximum volume of water the association requires
during each imigation season in sccordance with a monthly
schedule, subject to any restrietion on the service provider to
supply the water by any appropriate body;

" (e) measures o be taken to reduce water wastage, pollution and
salinity;

(f} charges and payment conditions;

{g) liabilities and limitations on the use of water;

(h) penalties for non-compliance with the conditions of the
contract; and

(i) any other condition necessary to promote the effective use of
water or to implement any legal provisions of the service
provider concemning the provision of water as stipulated in
the relevant enactment.

79. (1) An irrigation water service agrecment may be varied or
amended with the consent of the association and the concemned service
provider.

{2) An irrigation water service provider shall not suspend the
supply of water or any other service under a service agreemenl except
where that association delays in payment of any ouistending charges
for more than ninety days,

{3} An imigetion waler service agreement concluded in
accordance with these Regulations may be terminated—

{#) where one of the parties persistently fails to comply with the
terms of the agresment; or
{b) on the disselution of the association.

80, (1) An association or irrigation water service provider that
fils 1o supply water to a service arci—

(a) in the agreed quantity; or

{b) in accordance with a time schedule stipulated in the
irnigation water service agreement,
is liable to pay to that association a compensation equitable
to the damage suffered by the association.

(2} A member of an association who has suffered a loss as a
result of the inability of the service provider to provide nmigation water
to that association is deemed lo be o party to the contract for the
purpose of calenlating the amount of compensation to be claimed from
the service provider.

(3) For purposes ofp:aragrnphﬁ (1} and (2), the supsrvising mt:t_',.'
is responsible for assessing the damxg: ar loss suffered by the
assoeiation or a member of the association.

Variation of

trrigation water
sErVice
agresment,

Liability of an
urigation waler
service provider,



[354 Kerryva Subsidiary Legisiation, 2021

—_ ——

(4) A service provider shall nol pay compensalion in cascs of
fovee wafenre

B1.(1} The amount of irrigation service charpe peyable by on
association to 8 member or an association lo an imgation walcr scrvice
provider for the supply of water, shall be determined in u transparent
manner and through an agrecment between the associnlion, the service
provider and the supervising entity,

(2} The costs of o service provider shall be determined by the
service provider in consultation with the supervising entity,

{3} In determining the amount of frrigation service fee chargeable
to association members, the following shall be taken into account—

() the costs of the service provider;

(b} the costs of the associalion m the provision of imigation
BEIVIGES,

{c) the water use charges;

{d) provisions for the capital replacement fund; and

fc) foan repayment in cost-sharing  anenpements  where
applicable
(4} The costs of the association i the provision of irrigation
services shall be determined by the asspciation in consullalion with (he
members af the association and spproved by the General assembly.

82 (1) Subject to the prevailing statutory obligations of an
nssociabion, a ministry, depariment or egency of the netionasl
government or a County Government shall nol—

(#) nterfere in the formation of an association;, or
(b} ohstruct an association m performance of its functions.

(2) Despite parugraph (1), the management committes of an
association may, in wrting, request for support from o national
government Ministry or agency and a County Govemnment for the
operation of the assooiaton.

{3) Where an association requests for support under paragraph
(2), the entity providing supperl shall respect the sutonomy of the
association while providing that support.

(4) Where the service area of an association transcends regions,
counties or other adminisicative levels due to the natwral flow of a river,
each counly or other administrative level shall assign commitiee
members o appraise the local admimstrator concermed on the affars of
that association.

#3. (1) Any complainl arising oul of impgation and scheme
development, management, water allocations and delivery, financing,
operation and maintenence and any other justifiable cause shall be
lodged at the irigation unil level in (e first instance,

(2) The impgation unit leadership shall determine the dispute
withim thirty days of receiving the complaint.
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(3) Where the dispute is not resolved or the complainant is
dissatisfied by the decision of the unit leadership, the matter shall be
referred to a Dispute Resolution Commilies.

84. (1) Every association shall establish a Dispute Resolution Dispute
Commilles consisting of not less than three and nol mere than five Resolution
members of the association who are persons of high reputation, CormHes
integrity and have the requisite compelence.

(2} The Ceneral Assembly of an association shall elect members
of the Dispute Resolution Committes for that association,

(3) A member of a Dispute Resolution Committee shall hold
affice for a period of three years and shall be eligible for re-election for
one further term,

(4) A member of & Dispute Resolution Committes shall not be
clected for more than twe conseculive terms.

(3) The members of a Dispute Resolution Committec shall elect
one of their members as chairperson, who shall preside over the
proceedings of the commities.

{(6) The Dispute Resolution Committes may invite not more than
two members of the community or society of high moral standing to
asgist in its deliberations.

83, (1} A Dispute Resolubon Commiltee shall hear and  Daties of Dispule
determine— Resolution

Commities.
(a) disputes relating to woter use and distmbution of water
between members of the assooiation;

(b) disputes relating to the determination and payment of an
irngation service charge;

(c) matters relating to comtravention of the by-laws of an
pszociation;

(d} matters relating to non-ohservance of the watering schedule
of an association; and

(e) appeals lodged apainst the sdmimistrative decimons of the
pssooialion management committes,

(2} Any appeals from the imigation unit level shall be lodged at
the Dispule Resolution Committee within foureen days from the date
of determination.

(3) A Dispute Resolotion Committee shall, upon receiving a
written or oral complaint on the grounds specified under paragraph
(1—

{#) promptly conduct investigations into the complaint;

(b} in cases where the allegation is lodged in writing, issuc &
summons on the respondent to respond to the allegations and
appear before the Committee for the hearing; and

(e} hear both parties, examine their evidence snd undertake a
site inspection where necessary.
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{4) A Dispule Resolution Committee shall—

(8) hear the matter within fourtcen doys of receipt of a
complaint; and

()} inform the parties of the decision made on the matter not
more than seven dave alier the hearing

6. A determination made by the Dispute Resolution Commiltes
under these Regulations shall be considered as the decision of a judicial
body and shall be executed unless reversed on appeal.

&7. (1) In case of disputes on an irrigation scheme, o dissatisfied
party may appeal to the relevant supervizing entity.

(2) In case of disputes within public or national irmigation
schemes meant for seitlement, dissatisfied party may appeal lo the
scheme management commiltec.

(31 Where a persen is dissatisfied with the decision of the Dispute
Resolution Committee and the scheme management commilles as the
case may be, the person shall exhaust the procedures specified m these
Regnlatons belore resorting 1o court of low.

PART V=IRRIGATION STANDARDS AND QUALITY CONTROL

88. Any person who intends lo underlake imgation development
shall adhere to the quality standards for waler, infrastructure, on-farm
water management and discharge of water [rom schemes as sl oul in
these Regulalions.

89. (1) Any water for irrigation purposes shall meet the
applicable quality standards set out in Part A and Part B of the Second
Schedule.

(2) Residual irmigation water attached to vegetables and fruits at
the time of harvest shall comply with domestic water quality limils set
out in Part C of the Second Schedule.

{3} For public lawns with which the public may come into direct
conlacd, irrigation water shall have less than or equal to twe hundred
fuccal coliforms per one hundred milliliters, as sel out in Pert A of the
Second Scheduls.

{4) The irrigation water quality for unrestricted irrigation shall
have less than or equal to one thousand faecal coliforms per one
hundred milliliters as set out in Part A of the Second Schedule,

{5} Any person or entity using water for immigation shall carry out
waler quality testing in sccredited laboratories upon direction by
supervising entity or other agency.

{6) Any person or enlity using water for imgation thal does not
meet the standerds sct out under these Regulations commits an offence
pnd shall be lishle on conviction Lo a fine nol exceeding fifty thousand
shillings or to imprisonment not exceeding one year, or to both.

90. (13 All discharge of water from irrigation schemes shall meet
the quality standards as set out in Part A of the Scoond Schedule.
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(2} Pursuant to paragraph (1), a person or entity discharging
waler from trrigation schemes shall ensure that—

(a) ground water is not polluted through unprotected wells, by
ensuring that unused wells arc sealed by removing pumps,
piping and debris, and filling the hole with slurry of cement
or bentonite chips;

(b} surfece water is not polluted for adequacy protection of
aquatic life and other ccosystem services,

(3) Any person or entity discharging water from am irrigation
scheme that does not meet the water guality standerds provided under
these Regulations commits an offence and shall be lisble on conviction
to a fine nol exceeding fifty thousand shillings or to imprisonment not
exceeding one year, or to both.

91. {1) Imrigation infrastructure which includes components for
water harvesting and storage structures, absiraction, comveyance,
distribution, on-farm application and drainage shall meet the standards
set out in these Regulations and other applicable laws.

{2) The imigation infrastructure standards for water harvesting
and storage structures, applicable under these Regulstions shall be
based on the Practice Manual for Small Dams, Pans and Other Water
Conservation Structures in Kenya, 2015, and other applicable Taws.

(3) The design criteria shall observe the puidelines as provided in
the Mational Construction Awthority Faciliies desipn  Criteria
Guidelines of 2016 on imigation development.

{4) A person who erects or installs any component of an
irrigation system shall—

(a) ensure that it is erected or installed in a manner that makes it
efficient, safe and not & sk to the safely and health of
persons, livestock, wildlife and the environment; and

{b) maintain the irrigation infrastructure through observance of
safe work procedures in line with the Occupational Safety
and Health Act, 2007,

{5) The safe work procedures anticipated under paragraph (1)

inglude—

(a) amangements for ensuring safety and absence of nisks to
health in connection with the use, handling, sforage and
transport of articles and substances;

{b) informing all persons employed of—

(i) any risks from new technologies; and
(ii) imminent danger; and

{g) ensuring that every imigation farmer paricipates m ihe
application and review of safety and health measures.
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92, Where imigation is undertsken within or mear a wildlife
eonservation ared, the person or entity underfaking irmigation shall pat
in place the necessary measures to use the scheme and conserve, profect
and maonoge the wildlife conservation ares in accordance with the
Wildlife Conservation and Managemont Act, 2003

93, (1) Every imgation farmer shall reporl to the association’s
maonagement commuitiee or the supervising entily eny siluation which he
rensonably believe presents an imminent or serious danger to the safoty
or health of that farmer or other formers m the same scheme,

(2) & person who, by virtue of a permit, licence or otherwise, has
an obligation in relation to fmigation infrastructure within o scheme
shall—

(#} conduct maintenance or repair; and

(b)) prevent risks to safety and health that may arise from the wse
of any machinery or substance in the scheme.

{3} A person who designs, manufaclures, imports or supplics any
arlicle for use in an grigation scheme shall ensure—

(a) ensurc that the article 1s so designed and conatructed a2 1o be
anfe ond without risks 1o health when properly used;

carry oul, or armange Tor the camying out of such festing and
examination as may be necessary to ensure that the article is
safe and without risk to health when properly used,

(h)

tnke such necessary steps to ensure thal there is available, in
connection with the wse of the article at the scheme, adequate
information about the use for which il is designed and has
been tesled, and oboul any condilions necessary to ensure
that, when put to that use, it shall be safe and without risks o
health.

(4} A person who designs or manufectures any article for use at
wark shall undertake the necessary research to ientify, eliminate or
minimize any risks to safely or health to which the design or article
may give rise,

(e

{5) Without prejudice to the foregoing, o person may not repeat
any undertaken test, examination or research in so far as it is reasonable
for him to rely on the results thereof for the purposes of this regulation.

a4, (1) A person who constructs a water horvesting amd storage
struciure for imigation shall compiy with the standards saf by the Water
Horvesting and Storage Authority.

(2} The aneillary structures needed for o partcolar scheme shail
be site specific as specified in the Practice Manual for Small Dams,
Fans and Other Water Conservation Strucnires in Kenva, 2005,

45, The ercetion ond construction of irrigation infrastructure shall
comply with the approved list of standards set oul by the Kenya Bureau
of Stondords of 5 April, 2018 including—
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{a) KS IEC 61557-2:2007 Kenya Standard on Elecirical safety
in low voltage distribution systems up to 1 000 V A.C, and ]
300 ¥ D.C — Equipment for testing, measuring or
monitoring of protective measures Fart 2:  Insulation
resistance, Second Edition;

(b) KS IS0 7749-1:1995 Kenya Standard on Agriculturs]
irrigation equipment — Rotating sprinklers Part 1: Design
and operational requirements, First Edition; and

(o) K5 1555-4:2018 Kenya Standard — Gully tops and manhole
tops for vehicular and pedestrian areas Part 4: Gully tops and
manhole tops made of steel reinforced concrete, First
Edition.

96. (1) Any firm or professional qualified for purposes of
undertaking irmigation development shall be registered and licensed by
the relevant professional bodies and enlisted by the Cabinet Secretary
in the register of enlisted firms and professionals,

(2} The register maintained under paragraph (1) shall be
published on the Ministry *s website,

(3) The calegories of gualified firms and professionals for
purposes of undertaking irrigation development shall be as sef out in
Part A of the Third Schedule.

(4} The conditions for enlisting with the Cabinet Secretary and
information required for the same may change from time to time.

(5) A firm or professional may be delisted by the Cabinet
Secretary upon recommendation by a relevant professional body or a
techmical advisory committee,

97. (1) The Cabinet Secretary may establish a technical advisory
committes for the purpose of enlisting and determination of all matters
regarding the quality of works or services carried oul by the gualified
professionals, firms and contractors under these Begulations,

(2) The technical advisory commiltes shall comprise of 0

{a) the Principal Secretary responsible for matters relating to
irmigation, who shall be the chairperson; and
(b} mot more than eight other technical persons appointed by the
Cabinel Secretary,
(3) A decision on the spplication for emlisting of qualified
professionals, firms and contractors under these Repulations shall be—

(a) made on the recommendation of the Technical Advisory
Commitiee; and

(b communicated to the concerned party within fourlesn days
from the date of the decision.

98. A person may apply for enlisting as a qualified professional
or service provider upon meeting the following conditions—
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{2} has a degree or a diploma from any recognized university;

{b) at least five year's prectical experience in a profession or
discipline relevant to irrigation services, and

{c} be a registered member of the respective professional body
where the relevant profession is governed by a professional
body.

99, (1) Every foreign qualified professional, firms ar contractors
sccking lo provide a service or engaged by an enlity to camy out any
works shall apply for a permit from the Mational Construction
Authority and then be enlisted by the Cabinct Secrelary before
undertaking their works.

(2) Upon enlisting under paragraph (1), the foreipn qualified
professionals, firms or contractors shall be deemed as a qualified
professional, firms or eontractor for purposes of its operations under the
Mot and these Repulations,

(1) Upon completion of the service or works, the Cabinel
Seoretary shall delist the foreign professional, firms or contraciors.

{4) Where a complunt s made in respect of foreign qualifed
professionals, firms or contractors, the Cabinel Secretary  may
immediately suspend the registration and enlisling of such foreign
professional, firm or foreign contractor from pedorming any tasks in
Kenya pending the making of a final determination.

100. {1} A person who offers or proposes Lo provide professional
services relating to irmgation shall apply fo the Cabinel Secretary for
enlisting in the Form 4B in the Fourth Schedube.

(23 The conditions for enlisting under paragraph (1} and
information required for registration may change from time o lme.

(3) Upaon receipt of an application under this repulation, the
Cahinet Secretary shall require the attendance before the technical
advisory committee of the applicant, to validate the evidence provided
with the application,

{4} In cose of firms or contracters, the Cabinet Secretary shall
requirc the firm or contractor to provide evidence of qualified
professionals in their employment.

(53 If, on the basis of the recommendations of the Technical
Advisory Commiltee, the Cabinet Secretary s satishied that the
applicant is qualified to be enlisted, a certificate of recognition shall be
issued in Form 41 set out in the Fourth Schedule for such period and on
such condilions, as it may decm desirable.

(6} The list of enlisted professionals shall be available to any
person during office hours upon request in wriling.

101. (1} A person who undertakes imigation shall practice good
on-farm  waler management under susteinable economic  and
environmentally sound cendilions as per these Regulations and other
relevanl laws.
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{2y Pursuant to paragraph (1), the person planning and managing
the farm activitics shall take into account the following—

(a) availability and quality of water resources, erop and soil type
and based on these, plan water harvesting and storage units if
necessary,

(b) potential pollutants including but not limited to nutrient and
pesticide management, soil  erosion, enimal feeding
operations, grazing management and  irrigation water
management,

{c) soil moisture conserving technologies lo enhance water
suving, minimise the delivery and transporl of agriculturally
derived pollutants, control diffuse pollution, minimise
pollutants, slow the transport or delivery of pollutants;

{d) reduction of soil erosion to prevent surface water pellution
and improve water infiltration by ploughing along contours,
use of conservational tillage where appropriate, i
rumoff pathways and establishing infield grass strips,

(e} nse of best available technologies or new innovative wleas
thet optimise water use includmg new ideas, technologies,
methodologies, crop plan and processes;

(f) consider amy conflicling water use demands and the
communities' dependency on Water resources and or
conservation requirements that may exisl in the area;

(g) assess the impact of the water use by local commumnities,

(h) protection of water quality by—

(i) avoiding runcff and careful use of affluents;

(i) repair damaged guttering and check for leaks,

(1) consider installing reed beds for dealing with Lightly
contaminated yard runoff;

{iv) ensure any efflvent from silage clamps is collected,
stored and spread in an appropriate Way,

{v) separate clean and dirty water, recycle the clean water or
divert to ditch, on-farm water reservoir or WaterGourse;
and

(i) adoption of salinity managerient guidelines and practices,
which inclede irrigation water quality testing, soil salinity
gssessment and underiake consequent corrective  salinity
leaching and amendment.

(3) A person planning and managing farm activities shall easure
that runoff liquid from manure yards should be contained where there is
risk of water pollution.

102, A person or cnlity managing an irrigation scheme shall
ensure that their emplovees and workers are trained on a contineous
basizto—

Capacaly building,
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(a) increase swareness on efficient water use and management;
(b conserve and not 1o pollute water courses during their dulies;
{c) operate and optimize irrigation system performance;

(d) understand any conflicling water use demands; and

(e} apply good agriculiural practices

103. (1) The scheme management shall adopt irrigation water
schedules based on erop type and stage of growth, soil types, drainage,
prevailing climatic conditions and other factors to ensure the irrigation
sysiem 13 operated as designed.

(2) Tursuani to paragraph (1), before adopling any irrigation
schedule, an assessment of the relevant faciors shall be cmried out
before commissioning of the imigation scheme or upon change of crop
lype.

104. {13 A person or entity that who underiakes irmgation hall
maintain and upgrade infrastrueiure to improve the performance of in-
ficld application systems, check constanlly the condition of the
uTigation system, pumps, mains and hydrans penodically and repair
wom itcms such as seals,

(2} Pursuan! to paragraph (1), the imigation syslem components
for in-field water application shall be conlinuously and routinely
nsseased (oLl

(2} ensure irigation uniformity;
(B} eheek of sprinkier heads for wear or drip lines for blockages;

{e) check the system’s operating pressures and the difTerential
pressure across any filtration system and (he system’s flow
rates; and

{d) ensurc the pump is opersling at its optimum performance,

(3} In order to prevent and reduce water losses, the following
activities or measures shall be undertaken ]

(a) insulating pipes properly,

(b} m'mng&l!expuwdpip:wrkwithinmrmhundmdmd
fifty millimeters of ground bevel:

(¢) ensure all hoses, hand lances and washing equipment have
trigger controls;

{d) have appropriate maps or plins of water pipes and structures
to avoid damage and water loss,

(e} posilion of pipes, fittings and type of material should be
noted and clearly marked on the ground surlace;

(f) check taps, drinkers, troughs and nozzles for leaks as part of
a regular six-menth audit;

{8) replace washers when negessary,

Irregation walor
scheduling.

Chundelines for
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(h) install a control valve to reduce pressure in the system;

(i) maps of yard structures should be available in the event of &
pollution incident to control the runofl water;

(j} review water use quarterly and check out for any merease in
use that may indicate leaks; and

(k} conduct 8 water-use inventory to manage and optimize water
use in farm.

103. Any person or entity undertaking irrigation shall adhere to

the following requirements 0

(a) usz only agro-chemical: permitied under the relevant
legislation;

(b) handle and manage agro-chemicels in a wey not to
contaminate imigation water, soil or related envircnment;
and

(c) handle, store and dispose non-agrochemicals in a manner to
avoid any risks to food sefety and the environment.

PART VI-IRRIGATION RESEARCH, INNOVATION AND
TRAINIMNG

106, (1) Pursuant to section 18 of the Acl, the purpose of
imgation rescarch, mnovation end traiming meledesD

{m) penerating and validating opproprate imigation technologies
and immovations;

(b) harmonizing and domestication of quality standards for
irrigation infrastructure, irrigation water and on-farm water
manegement; and

(e) building capacity of technical staff, imrigation farmers,
imgation waler uwsers associalions, imigalion  Service
providers and other imigation sub-seclor slakeholders.

{2) Pursuant to paragraph (1) all imigation research, innovation

and training shall adopt the following criteria0

{a) ensure efficiency and sustainability of the imigation seclor;

(b} ensure environmental safety;

(¢) address a felt nead in the imigation secior;

{d) should be cost-effective and ensure returns on investment;
ard

(&) impart appropriate irrigation skills, knowledge and attimde
1o ensure wse of efficient (echnologies and compliance to
quality standards and practices.

(3) Al technologies and innovations in irvigation shall be
registered by the Cebinet Secretary and in accordance with the

Use of agre and

-
agrochenuicals i
irrigation
silpsamhes.

Rale of imrigation
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Industrial Property Acl, 2001 before they are allowed to be used in the
country.

(4 Withoul projudice to peragraph (3), the Cabinet Secretary
shall maintain & register of migation technologies and innovations.

{5) A request for registration of a new technology or innovation
shall be sccompanied by technical specifications including drawings
and any other evidence, where applicable.

{6) Any person or entity that introduces new imigation
technologies or innovations for mass consumption or commercial
purposes without registering them with the Cabinet Secretary commits
an offence and sholl be liable on conviction to a fine not exeseding fifty
thousand shillings or to imprisonment not exceeding onc year, or lo
bath,

107. Pursuant o section 18{1) of the Act, the Cahinet Secrotary
may take the following administralive measures 1o facilitate research,
innovation end training 0

{n) establish fecilibes, projects and programs on fmigation
research, innowvation and training,

(b collaborate wath  relevanl  stakcholders  in conducting
irmigation research and training;

(2) participate in cumculum development for irrigation and
dramnage courses,

(d) promote information sharing with relevant stakeholders on
new and emerging technologies within the irrigation sub-
seclor, or

{2) develop a catalogue of new technologies within the irigation
sub-sector for information purpose.

PART VII=FINANCING OF [RRIGATION DEVELOPMENT

108, (1) Any individual, entity or agency undertaking or
intending to undertake development of an immgation scheme may source
[unds through an appropriate modality including the following 0

(a) privale nvestments;

(b} financial msbitutions,

(o) loans and grants from govemment and development
partners;

{d) public-private partnarships;

{&) cost-sharing; and

(f) cost-recovery,

{2y All agreements for financing imgation development using
public funds shall be approved by the Cabinet Secrelary or the
Governor, 05 applicable, with concurmence of the Motional Treasury.

109 (1) The Authonty snd county governments shall ensure
retim on investment when using public funds as envisaged in the Aci

during the initial appraisal of the scheme.

M, 3 al 3001,
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(2) Pursuant to paragraph (1}, the Authority sand the county
governments shall undertake economic and financial analysis of the
proposad investments using internal rate of return, cost-benefit analysis
or any other such parameters where applicable.

(3) Where poblic funds are usad in imipation development,
management and other related sctivities the Authonty, county
governments and other agencies shall be subject to the Public
Procurement and Disposal Act, 2015 and other relevant laws.

110 1) The Cebinst Secretary may, with concurence of the
Mational Treasury, enter inio financing sgrecments to
development of smallholder imigation schemes throogh the Authority,
county governments and other stakeholders.

(21 Any cost-sharing in irrigation scheme development shall take
the form of beneficiaries offsetting part of the total project cost
informed by a negotiated fmancing agreement having taken note of the
contributions from the variows pariners.

(3} The minimum benefciaries” contribution shall md be less
then five per cent of the infrastructure development cost.

(4} The Cabinet Secretary or County Executive Committee
Member may waive the minimum cost-shaning contribution for
schemes developed on social equity basis for resource poor
communities.

111. (1) Where a scheme 15 developed or is o be developed on
cost-sharing or cost-recovery basis, a repayment schedule shall be
prepared.

(2) Any irripation scheme developed on cost-recovery or cost-
sharing through provision of a loan under bilateral agreements shall
have the loan emaortized over & perod of not less than five years,

(3) The approval process for projects under loans or grants shall
require submission of & financing agreement or commilment securing
funds for infrastructure construction prior to issuance of approval to
COnNSrIGT.

(4) In case of phased frrigation scheme development, due
consideration shall be made to ensure that the first phase covers
abstraction and conveyance for the entire system and in-field system of
at least one irrigation unit is completed and functional.

{5) The Cabinet Secrctary shall take admimisirative aclion to
provide for re-investment of any recovered public funds under cost-
recovery mode of financing in irrigation development,

PART VIII-MONMITORING, FERFORMANCE AUDIT AND
REPORTING

112, {1} The Cahinst Secretary shall develop and maintain an
irrigation and drainage management information system to perform the
functions of monitoring and reporting.

funds,

Moo 33 of 2015
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(2} The information management =ysiem deweloped and
maintained under paragraph (13 shall have functionality for planning,
monitorng. recording franssctions, performance measurement and
decizion making.

(37 The imigation and drainage management information system
shall serve the following purposesd

(#) establishment of data and information needs for imgation

sub-sector,

(&) establishment of formats and protocols for geo-referenced
data capture, processing and sharing disaggregated data up to
the county government level,

(c) capture of accurate, rcliable, timely and verifiable data and
nformation for the subsectorn,

{d} caplure of data on mpuls, immediate culcomes and impacts
n imigation development activities

(&) organize the imgotion and drainage deta and information in a
shiuctured manner to facilitate accessibility and sharing
amongsl stokeholders for effective end efficient plenning,
coordinalion, momtoring and evaluation of the sub-sector,
and

(f) cstablishmenl of a decision support plotform lor policy,
managemaent and imvestment decisions.

(4) The imigation and drainage management information system

shall be web-based and shall inclede mfcrmation on—

{n) oll arcas identificd, mapped, delincated and designated as
suitahle for imigation;

(b} all water harvesting and storage struclures;

{c) all licensed irrigation schemes,

{d) all registered imigation professional service providers and
COTIERCIONsS,

(e} all registered irrigation waler users’ associations, umtrellas
and irrigation farmers” associations,

(f1 performance status of the licensed imgation schemes,
registercd associations and umbrella aasociations;

(g) complants register for all registered imigation serviee
providers and contractors,

(h) data on trmgation sector investments; and

(i) imigetion schemes annual reports.

(3 The format and detailz of the information under paragraph (3)

shull be as sel oul in Part B of the Filth Schedule.

(8) The irmigation and drammapge information system shall have a
public platform giving access to aggregated information and reporis
about the irrigation secior in Kenya.
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{7} Irrigation stakeholders may be granted, upon request, limited
access rights subject to the provisions of the Data Protection Act, 2019.

(8} The Cabinet Secrctary and county govemments shall be
responsible for data input into the imgation and drainage information
system but may delegatc inpui functions to the Authority or other
relevant agencies.

113. (1) Any individual or eality camrving out imripation or
providing imigation services shall be subjected to, monitoring,
evaluntion and performance awdits by the Cabinet Secretary or a
County Government in accordance with these Regulations.

(2} The Cabinet Se ar ather suthorzed person shall carry
out periodic monitoming, vation, and performance audits in all
irrigation schemes under its jurisdiction for purposes of O

() emsuring compliance to these Regulations and other relevant
laws

(b) issuing registration certificate and  other  relevent
cartifications.

(c) ensuring efficient imigation schemes and good on-farm water
maonagement; and

{(d) encouraging sustained economic productivity through

promotion of marketing.

{3} The Authority, county pgovernments, County Irmigation
Development Unit and other authorised agency shall camy out periodic
monitoring, evalustion and performenee audits in all irrigation schemes
under its jurisdiction and submil reparts to the Cabinet Secretary semi-
annually or as may be required.

114, The procedure and standards for camying oul monitoring,
evaluation and performance sudits and subsequent reports shall be in
accordance with guidelines developed by Cabinet Secretary.

FPART IH—MISCELLANEQUS PROVISION

115, (1) Any individual or entity who owns or manages an
imigation scheme may institite legal proceedings for purposc of
recavery or compensation for damage to imgation infrastrocture.

{2) Pursuant to paragraph (1) the process shall eatail—

(a) report of the offence to the relevant supervising entity and
the police;

{(b) assessment of the alleped damages by the supervising entity
or registered professional service provider and & report of the
same;, and

(o) fling a case with the relevant court of law for redress in
pecordance with the Act,

116. Any person whe commits an offence under these
Regulations for which no specific penalty 15 provided shall be lisble, on
conviction, to the penalty provided under section 34(3) of the Act.

117. The Imigation (Naotional Imigation Schemes) Regulations,
1977 are revoked.

Ma, 4 of 2019,
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SCHEDULES
FIRST SCHEDULLE

CONTENT AND FORMAT OF TECHNICAL REPORTS
PART A: PRE-FEASIBILITY ASSESSMENT CHECKLIST

{r 7(2)(b))

M.

ASPECT

STATUS

REMARKS

[Projoct propofent

[Background and purpose of project

Localion of site

Land availability

Land suitabality

Land tenure (communal, private, public)

Topography (Slopes, Plateau ele.)

Waler resources (niver, lake, dam, efc.)

Adequacy of water resources and sediment load

Mumber of other users for same resource
(upstreim end dovwnsiream)

Souls mnd geology

Suilability and varighilivy

Environimental stalus

Likely impact on environment

Instilutional arrangements

Stnkeholders and their roles

Possible organisational arrangements
Imgation technological options

Ahbatraction

Convevance

(Distribution

Application

Project Construction

Complexity

|Construction materials (source + availability)

o

|Overall project viability

PART B: [RRIGATION SCHEME FEASIBILITY STUDIES REPORT

1.

Introduction

Project background
Project justifiention
Project location and arcn
Physical Environment
Topography

Agro ecological zones

Main cconomic activities

(r. 113D
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11.

12

Land temure

Commumnication’ accessibility
Water Resource

Water Source

Hydrologicnl Assessment
Hydrogeological assessment (for ground water Use)
Soils

Soil mapping

Soil suitability

Agriculture

Agricultural development plan
Agricultural marketing plan
Trrigation development Plan
Preliminary scheme layout
Preliminary structures design
Analysis of options to meet project objectives
Institutional arrangements
Scheme Organisation

Scheme Management

Project fimancing

Freliminumy project cost estimates

Financing arrangements

Economic and financial analysis (Internal Rate of Return/Cost-Benefit Analysis)

. Environment

Environmental and social impacts assessment
Conclusions

Legal, social and envircnmental feastbility
Technical feazibility

Financial feasibility

Economic feasibility

Recommendations and Way forward
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PART C: IRRIGATION SCHEME DETAILED DESIGN REPORT FORMAT

Intraduction

Project background

Project justification

Project location and Arca
Hydrology end waler resources
Surface water resources
Oroundwater resources

Water balance

Augricuiiure

Agricultural soils (mapped)
Apronomic suilnbility

Existing Apriculture

Production slatus

Social coconomic stalus

Proposed agncultural development plan
Sixe of the proposed irrigation area
Selected crops and aree allocation
Cropping pattern and Rolation
Imigation development plans
Proposed scheme layout

Proposed Immigation method(5)
Crop water requirements

Irnipation scheme water requirements
System design flow

Headworks

Waler conveyance
Water distribution
Waler application

. Features of Imigation Facilities

Head works

r. 13030 r. 200 1)(d))

. Irigation development technology option onalysis and selection
|dentification and analysis of technologic options
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T

Main canala'pipelines
Sub-main canals /pipelines
In-field system

. Design of Irmigation Facilities

Scheme desipn companents
Dresign of head works

Design of conveyance system
Design of distribution system
Design of hydraulic structures
Design of drainage system
Desipn Auxiliary structures

. Cost Estimates

Criteria for cost estirmates

Bill of Quantities

Implementation Flans.

Orverall work plan

Waorks by the implementing agency

Work by farmers / irrigation water users® association (for community-based

sysicmas)

PART D: SCHEME COMPLETION REPORT

REPUBLIC OF KENYA
SCHEME COMPLETION REPORT

{Tor be submitted in triplicate)

[ Scheme
Category

Small Scale
Scheme

Medium
Scale
Scheme

Lurge
Seale
Scheme

Imgation Technology to be employed

Tick Bos
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PARTICULARS OF PROPOMENT

DETAILS

[. Foll nome of applicant(s) (In Block
Letters)

2. Catcgory of Applicant -
(PrivatefIndividuul, community or public)

3. Identity Number of Applicant
{Individual} or Centificate of Incorporation or
Registration for Groups, Associations or
Companies

4. Personal Identhcation MNumber (whers
applicable)

Physical Address where Imigation scheme igAddress  of Conlsct  Porson and

Tocated Chesignation
Cazette Motice Number Box Mumber
{Lndder Section 107} of
e Aeit)
Village]s)/Ward(s} Town
Sub-Cournly(s) [Past Code
Countyis) Telephone
T
andline)
Telephone
Contact (Mobile)
FEmail Contact
WATER RESOURCE DETAILS

5. MName of the waler source

[6. Waler storage Capacity (m™)

il 1if Mom 15 constructed

7. Class of Water Resource

i seater permi)

(dz classified by Water Resources duthovity- based

EVIDENCE OF RELEVANT
APFROVALSAUTHORIZATIONS

Envirommental Impact Assessment Licence
{Tssued by Mational Environment Managemenl

Authority under Environmental Managemesnt
Coordination Act, 2015)

TTNIL, statc “Nil", if YES, indicate
|Licence Number and attach copy of
the Licence
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Authority to Construct

|fissued by Water Resources Authority, ander o
Water Act, 2004}

If MIL., state “Nil”, if YES, indicate
Fermit Mumber and attach copy of

the Permit.

Approval [If NIL, state "Nil”, if YES, indicate
{Approval by National Construction Authority) :fpmpm““ﬂm. G S pory
Approval for construction by Supervising Entity
{Mational Irigation Awthority/County [rmigation
il]uvelﬂpmenl Unit/Other Entity — Specify)
PARTICULARS OF CONTRACTCR
Name of Contractor {Ltamn: Mumber
Box number gistration Mo
Town nme of Site Agent
Post eode 1od of construction
ths)
Tel Contact(Landline)
Tel Contact (Mobile)

IRRIGATION SCHEME DESCRIPTION

umber of households to be served

umber of connections

Total Imigated Area (ha)

Scheme Water Requirements (litres/sec)

PARTICULARS OF SCHEME INFRASTRUCTURE

[Water Storage Capagity Dimensions Status
i
ﬁl’ﬂfﬂr_]:lﬂ'l'l-
I“arm Ponds
A bstraction eir Length Height
Pump Bize (HF) Pump capacily {m/see)
Conveyance |Pipeline  [Size (mm) Length
Canal Ged width Top widith Depth
[including
frechoard)
istibution  Pipeline Bize Length Status
yatem egment 1
ent 2
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cat 3
coment 4
gpmenl 5
Canal [Size [Lengih Stalus
Appheation  [Type ick as Particulars Status
Eyslem - prigte
Alicra
jr1gation
Sprinkler
30510
E oy
ATTACHMENTS Attnched {Yes/Ma) | Cammentzfemarks

(Copy of ldennfication documents
Copy of Lond Docurnents (wherg
{applicable)

[Copy of Agreements on Land Use
Relevant Maps

As buill drawings

ICopy Water Use Permit
Approvel from National Construction
Authonily (Where applicable)
{Design Report

Conatruction completion certificate.
Letter of Authority Lo sign as agenl
[Comments by Supervising Entity

1 agree to supply any further information winch may be required by the Su‘p:wjain1

SIGHNATURE

Signmature of Project Proponent or doly
suthomized Agent

Mame
Ibaln of Applicetion

SIONATURE OF OFFICIAL RECEIVING
Signature of MIAS County Official
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All approvals from Government Agencles must be attached
OFFICIAL SECTION - Recommendation for Licencing

(T be filled by Supervising Entiny
ik |Date ﬁmr'
Submission
County [migation Development Unit comments|
recer
Fecommended
. e
Conditional Recommendation
Authonty Recommendations received
Recommended
Rejected
[Conditional recommendation
PART E: SCHEME OPERATION AND MAINTEMANCE MANUAL (r.14)
Chapter 1 Intreduction
Justification for the manwal
Howr to use the Manual
Introduction to the imigation development
Chapter 2 Irrigation System Componenis and Design Summary
Basic irmgation system and components
Water atorage facility
Water abstraction facility
Water Conveyance/ Distnbution Facility
Infield System
Chapter 3 Institutional arrongements for irmigation System manggement
Organizational strecture
COperation and mainfenance structure
Dperation and maintenance activities
Chapter 4 Agniculture planning
50il and Water Sampling and Testing
Crop Calendar, Crop pattern’ rotation
Crop production
Chapter 5 System Operation

Crganizetional Structure for System Operation
Basic Operation of the Irigation System
Irrigation Water Requirement
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Chagpter &

Chapter 7

Chapier 8

Chapler 9

Chapter 10

Standard Water Distribution

Water Scheduling

Management of Wiler Shortage

Water Storoge

W ater droinage

System Maintenance

Target Components

Mainlenance Operations

Maintenance planning and implementation
Emergency Preparedness Plan

Environmental Management

[niroduction 1o Environmenta]l Management and Monilonng Plan
(ENME)

Implementation of Enviconmental Minagement and Monitoring Plan
O fee Manopgement (for communal gystems)
Ondebd Budgeting

&M fee collection

System monitoning and evaluation

Monitoring parameters & mdicators
Momioring tools & procedures

Evaluation and Reparting

Irmigation records

Operotion and mainienance records

Production record
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PART A: MICROBIOLOGICAL QUALITY GUIDELINES FOR WASTE WATER

SECOND SCHEDTULE
WATER QUALITY STANDARDS

UJSE N IRRIGATION {r. 902, r. BRL2))

[Reuse Conditions Exposed Group  |Intestinal Coliforms
atodes  |(MPN/100 ml)
/L

[Unrestricted irrigation {(crops | Workers, <] <] QO

likely to be eaten uncooked, nsumers, public

sparts fields, public parks)

Restricted irmigation (cereal Workers <] ]'Nn slandard

arops, industnal crops, recommended

industrial erops, fodder crops,

and troes*#*

*Ascaris imbricoides, Trichuris trichivro and human hook worms,

*% A more stringent puideline (<200 coliform group of bactera per 100 mi) is
appropriate for public lawns, such as hotel lawns, with which the public

may come into direct contact

#*® In the case of fruil trees, wrigation should cease two weeks before fruil is
picked and fruit should be picked off the ground. Overhead irmigation should not be

used.
PART B: STANDARDS FOR IRRIGATION WATER.  {t. 9(2) r. 38(2))
Pavaineter Permeissible Level
5.5-8.5
Aluminium 5 (mg/L)

REMIG 0.1 (mg/L)
Boron 01 (mpT)
Cadmium 1.5 (mgfl)
Chlorde 0,01 (fmgT)
Chromium 1.5 {mgL}
Cobalt 0.1 (mg/.)
Copper 0.05{mg/L)

E coli Wi/ 100ml
firon 1 (mg/L)
ILead 3 (mpfl)
Selenium {19 (mad)
Sodium Absorption Ratio (SAR) (mg}
Total Dissolved Solids 1200 {mp/L)
Zinc 2 (mg/L)
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PART C: QUALITY STANDARDS FOR SOURCES OF DOMESTIC WATER

Parameter Crulde Value (Mo Allowable)
pll 6.5 B.5
Suspended solids 30 (mgiL)
Hitrate -NO3 10 {mg/L)
Ammonia —NE3 0.5 (mg/L)

Nitrite -NO2 3 (mg/l)
Total Dissolved Solids 1200 (mg/L}
Beientific name (F.aoll) Ml 00mi
Flngnide 1.5 (mgL)
Phencls Nil {mg/L.)
Arsenic 0.01 {mpl)
Cadmium 0.01 (mgL)
Lead 0.05 (mg/L)
Selenium 0.01 {mg/L)
Copper 0.05 {mg/L)
Zine 15 (ma/L}

| Alkyl benzyl sulphonates 0.5 (mg/L)
Permanganate value (PV} 1.0 (mgf L)

Mil means less than limil of detection using prescribed sampling and analylical methods

and equipment,
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THIRD SCHEDILE

[RRIGATION PROFESSIONALS AND FIRMS

FART A QUALIFIED IRRIGATION PROFESSIONALS

Professionals for irigation projects depending on the svale of the project shall include:
(e} Imigation/Bio systems/A gricultural Engineer - Lead expert/Team leader
{b) Apronomist

()
(d)
{e)
13
(&)
(1)
@
o
(k)
0}

Agribusiness specialist
CivilDam design engincer
Hydrolopist
Hydro-geologist

Soil screntist
Surveyor/cartographer
Geotechnicel engineer
Geologist
Electromechanical engineer
Environmental specialist

(m) Sociologist/socio-economisl
PART B: CATEGORIES OF IRRIGATION CONTRACTORS

(r.12 (1), r. 24{3))

(r.12(2))

Category af Scheme

Carzgory af
Comtractor

\Sefeme Descripiion

Dereription of
Contraeior

hicro Imgation
Scheme

Irmgation schemes less than|Cd, C35, C6 and
10 acres using manual and [C7,

other energy sources in
waler abstraction and
application

Lip 1o Ksh. 200, 000,

Small Seale
Irrigation Scheme

Irrigation schemes covering|C3 and C2

less than 108 acres

[Up to Ksh. 300, 000,
000 for C3 and Up to

Medium Scale
Irrigation Scheme

Irrigation schemes covenng|C2 and C1
between 100 and 3000

acres

500, 000, 000 for C2
E&‘“ Ksh. 500, 000,
for C2 and

Unlimited confract
value for C]

|Large Scale
Irrigation Schemes

Imgation schemes IC1

exceeding 3000 acres

Unlhimited contract
luee
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PART C: CONDITIONS FOR IRRIGATION WATER SUPPLY AND RELATED
SERVICES (r. T6{3))

1. The Cahinct Secretary shall register imgation waler providers based on lechnical
and commercial capability o0

{a)} promote commercial sustmnability of imgation water service providers,

Kemya Subsidiary Legislation, 2021

{b) ensure fhat the irrigation water providers are capable of meeting routine
operalion and maintenance costs; and

(c) have in place proper management for the provision of the imgation water
services.

2. The following shall be the cnteria for determining capability of a Water Service
ProviderO
{a) legal Status: st be a legal entity
(h) hdeet all the nocessary statutory requirements:
(i) Registored with Water Services Regulatory Board
{ii} MNational Environment Management Authonity licences
(e} Availability of business plan;
Detailing provision of efficient, affordable and sustmnable services
(d) Fimancial Capatility:

{i) Capsble of meeling operation and maintenance costs for at least two
sEanins.

{11) Demonsirate positive Cash flow capabilities.
{iii) Three to five years financial projections
(1 Techmcal Capability:

Have sufficient technical staff such as engineers, hydrologists, water guards,
EEronOmists ete,

{fy Organisational and Managerial capability:

{i) Have thc nccessary and qualified staff ie. accountants, human resource
MANARErS, procurcment.

{ii) Properly delineated roles
(g) Registration with the Cabinet Secretary as a Service provider
{hy Possess the necessary equipment and machinery for operation and maintenance
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FOURTH SCHEDULE

FORM 4A: AUTHORIZEATION CERTIFICATE TO COMSTRUCT A SCHEME
.13 (40

shaly
T ek
?,?ﬂm ﬁ‘;;
REPUBLIC OF EENYA
THE IRRIGATION (GENERAL) REGULATIONS, 2021
APPROVAL FOR CONSTRUCTION

This is to certify Tt M/S. ... ..ooov oo s st e s e is hereby gramted
approval to construct the shove named Irrigation Project in sccordance with the
submitted Irrigation Design Document and conditions accompanying this approval. This
approval is granted under Section of the Irigation (General) Regulations, 2020

Dated 8t ..o ereer e oo s By Of e vermresip BDres wn vavan
Supervising Entity /Authorized Agen!

FORM 4B (1603, £.98(1))

REPUBLIC OF EENYA
[RRIGATION (GENERAL) REGULATIONS, 2021
APPLICATION FOR REGISTRATION AS AN IRRIGATION SERVICE FROVIDER

(Ta be submitted in triplicate)

PARTICULARS OF AFFLICANT [DETAILS
name of applicant(s) (In Block Letters)

dentity Number of Applicant {Individual) or

Certificate of Incorporation or Registration for Gmup4

or Companies

Tdentification Mumber (where applicable)

Physical Address Contact Address of Applicant
Street /Road: Ex MNumber

Ward Town

Sub-Coumnty Past Code

Ceunty Telephone Contact (Landline)
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Telephone Contact (Mobile)

Emall Contact

MNalure of imigation service {s) (o be provided

Choose as appropriete

[Fre- Teasibility studics

}Eﬂﬁj bilily studics
Deetniled design

Installation or construction of irrgation sy stem

Construction supervision

Scheme adminisiration and management

Other irrigation services (specily )

Conditions of registration:

This registration is given on the ground that the applicant is competent in provision of the
indicated irrigation service(s). if this is proved otherwize, can Jead 1o de registration

Dr/ngMreMs. ...
For: CABINET SECRETARY

FORM 4C: AFPLICATION FOR IRRIGATION LICENCE (20010

REPUBLIC OF KENYA
APPLICATION FOR IRRIGATION LICENCE

{Ta be submitied in triplicate)

Category | Scheme Scale Schem
Scheme

Scheme Small Scalef  Medium  [Large Scald Imigation technology to be employed

Tick Bax

[ PARTICULARS OF APPLICANT

Full name of applicant(s) (In Block Letters)

Category of Applicant - (Private/Individual,
community or public)

112 Number of Applicant (Individual) or Certilicate
of Incorporation or Registration for Groups or
Campunies

*IN Number (where applicable)

Plysical Address where water i3 to be used

Contact Address of Applicant

{Uinder Section 1671) o
the Act)

[Gazetic Motice Numbn;l

Box Number
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msgc[sjwa‘dl:s} Town

Sub-County(s) ost Code

County{s) . Telephone
Contact
(L.andline)

Telephone
Contact
{Mohile)

Email Contact

WATER RESOURCE DETAILS

ame of Basin of the water resource
{(ds Gazetied under the Water Act, 2016)

Name of the water source

Capacity of storage (m'r}

lﬁmuf Water Resource

(s classified by Water Resowrces Authoring
Ifj'p: of dramapge (based on fipe of irvpation)

EVIDENCE OF RELEVANT
APFROVALSAUTHORIZATIONS

lEn"u'in:rmn:nlal Impact Assessment Licence (Issued by

ITHIL, state “FAl", if YES,

Mational Environment Management Authonity under indicate Licence Mumber

Environmental Management Coordination Act, 2015) and attach copy of the
|Liuan::=_

Water Use Permit NIL, state “Mal"”, if YES,

, indicate Permit Mumber and

gﬁu;gjg Water Resources Authovity, wader the Fm”all h copy of the Pemmit

Approval T NIL, state “NGT", if YES,

{Approval by Notional Construction Autfaring o d“ﬁﬂtﬂm:igl;mbﬂ'
approval.

LAND

Dioes applicant own all the land related to the hcence application?

Yes o

[f Mo, have easement(s) been attached (Yes =1, no=0)

DWHNERSHIP OF WORKS

J‘-‘_n'ili the applicant own all the works related to the licence application?

Mo, have agreement(s) been obtained from owner(s) of all works a
these agreements are adequate and are attached (Yes'no)
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PERIOD OF COMSTRUCTION OF IRRIGATION INFRASTRUCTLIRE

16. State the estimated peniod of construction of the works (months)

3 vears)

17, State the period for which the licence is required (year — maximum

SCHEME DESCRIPTION

L SUBSISTENCE IRRIGATION ~lirigation for Household Food Security

Imgable area in hectares

ber of houscholds 1o be served

TMomber of connections

Total Irrigated Area (ha)

Schemne water demand (litres/day/hectare)

I COMMERCIAL IRRIGATION

hectares) System (Owtdoor, Technolopgy

[F:,rpn of Crop [Type of Production  [Type of Imigation [Scheme
(

Greenhoise, (overhead, micro-
hydroponics) sprinkler, drip) hectare)

demand

water | Total
Expected
{litresiday/ Waler
[tequirements
(m’iday)

"_['DTAL

FEES SUBMITTEL

Large)

Category of Application [Small. mediem andFees for Examination of Application

AMOUNT PAID

Receipt Mumber

ATTACHMENTS

Arrached
iYesiNa)

!Camm ents/Temarks

Copy of Identification Docoments

Copy of Land Documents (where applicable)

Copy of Agreements on Land Use

Relevant Maps

Copy of Environmental and social Impact
Aszessment Report and License

(Copy Water Use Permit

Approval from National Construction Authonty

Slie Asscasment Reporl

Technical Reports

Feasibalily Assessment Report

Design Hepart

Soil and Water Conscrvation Plan
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{Copy of Receipt for Payment

[Letter of Authority to sign as agent

|County Irrigation Development Unit Commients
T agree to supply any further information which may be required by the National
[rrigation Autharity.

SIGNATURE

Signature of Applicant or duly authorised Agent
Mame

Date of Application

SIGNATURE OF OFFICIAL RECEIVING APFLICATION
Signature of Minisiry/County Official

Note: Shaded areas to be filled in by MinistrywCounty Officials
All approvals from Gevermnent Agencies must be attached
OFFICIAL SECTION

{To be filled by MinistryCounty afficials)

Tick  |Date  |Officer

Submission =

County Irmigation Development comments received
Recommended

Rejected

Conditicnal Recommendation/ County Irmgation
Development Unit

Authonty Regional Office

Recommended

Rejected

Validity Period (months)
Exiension of Validity Period (months)

ised Expiry Date
Ilnqzlnnﬁﬂn of Final Completion
{Date of Issue of Licence
Note: Shaded Areas to be filled in by Ministrw'County Officials

All approvals from Government Agencies must be attached

Approval to commence construction shall be issucd by the Authority or County Iimigation
Development Unit or other authorised entity in writing.
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FORM 41 IRRIGATION LICENCE fr 20033040
el
YRR

REPUBLIC OF KENYA

[RRIGATION LICENCE
Laeeame Mo i L sinags
This License is issued to _.......... L TIPSR < | ..o " |
Sub-county of ..o, County, for the Imigation Scheme on LR
NO i imriisiiisms s [0F the period Trom the ...ooeeeooooooe., doy af
ks trmitasmd i g A merogeir DBCANED S e day  of
P s e g SO s, UlCSS So0NEr terminated, subject o the
conditions prescribed by the regulation number eee-ea- of the Imigation (General)
Regulations, 2020,
Diated 1his e, HY B i cpiess RNt | SRR

Cabinet Seeretarwiduthorized Pervon

CONDITIONS ATTACHED TO IRRIGATION LICENCE

|~ This irmigation licence is exclusively issued for the irigation scheme stated and
locality described overleaf

2. This urigation licence is not wansferrable to any other person or entity other
than that stated herein.

3. The boundaries of the irrigation service ares are as described on the
topographical map in the design report submitted with this application. Any alteralion to
the service area will make this licence null and void and shall require application of a
new licence,

4. The licensee is required to adhere to the provisions of the Environmental
Management Plan, submitted with the application, failure to do so is a violation of this
licenoce.

3. The lhicensee is required to comply with the water quality standurds, operate
and maintain the irrigation infrastructure and practice good on-farm water management
and other provisions in accordance with Irigation (General) Regulations, 2020, failure of
which is a violation of this licensze,

6. The licensee shall on notificetion grant sccess to an authorised officer of the
supervising entily to enter their imigation scheme/premises for purposes of inspection and
moniloring of adherence to licence conditions in sccordance with Imrigation (General)
Regulations, 2020

/. In the event the enlity granted this license ceases to exist, this licence becomes
null and void, m the case of a deceased licence holder the licence will become null and
voad al its expiry and cannot be renewed but will require a new application.
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FORM 4E: PERMIT TO OCCUPY A HOLDING IN A PUBLIC SCHEME (1 34(4)(a))

REPUBLIC OF KENYA
NATIONAL IRRIGATION AUTHORITY / COUNTY IRRIGATION
DEVELOPMENT UNIT
PERMIT TO OCCUPY HOLDING

Permil Mo of
. of the . Su'nhnmml}' of
bl i C{H.IIII}" 13 h.ereh!.r authorized to m:c:upy holding Mo
ofthe . National [mgminn Scheme for the
pem:rd fmm Lha- daj of | e . 2
o the day oL . |

.. and fmm }'ﬂ.‘l’ m }"EII‘ thﬂﬁaﬂer unless sooner termm‘lﬁl in al::l::url:lmw:
?ﬂth ﬂr: pmvm-::rns of the above Regulations, and to keep thereon not more than the
following number of stock—

o DOVINEE, . ovesmimmisumrnss  ORIR, rsisnssisnmiinnianican . SDOEE,

.. mules, ... dookeys, ... (other stock),

subject to the conditions prescribed by the above Regulations. In accordance with Section
6 of the Irrigation (General) Regulations 2020, 1 have caused the Regulations to be read
and explained to the above-named permit holder in the ..., language, which
he understands.

it e e e e e el e e e

Manager
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FORM 4F; ACKNOWLEDGEMENT FOR RECEIPT OF IRRIGATION (GENERALY
REGULATIONS, 2021 (.35 {1ich

DAYV
I%‘Fﬁiﬁ:ﬂi‘?:'
REFUBLIC OF KEMNYA

NATIONAL IRRIGATION AUTHORITY

ACKNOWLEDGEMENT FOR RECEIPT OF IRRIGATION (GENERAL)
BREGULATIONS, 2021

I S0 of
i ol the
Sub-—mﬂ:nl‘_',-' of the..
L.;:.um:,r ]-.r:reb}' au:h_rmwlt:a{igc receipt of & copy of Lhe ]mgﬂu-l:m (C'rmmi] Rnguhmuns
2020, | have had these Repulations explained to me and [ fully understand them and |
underiake to observe them and fo pay all sums of money payable by me,

Signatnre or Sumb-prant af Peroic Holder  Winness
I, | Ep

FORM 4G: APPLICATION FOR ENLISTING IN THE REGISTER OF IRRIGATION
WATER USERS" ASSOCIATIONS (r.66(4})

REPUBLIC OF KENYA

APPLICATION FOR ENLISTING IN THE REGISTER OF IRRIGATION WATER
USERS' ASSOCIATIONS

We, being the members of the Imigation Water Users’ Association Management
Committec of the repistered voeeewe Dirigation Water TUlsers
Amsnciation hereby apply to he mh:tud pu.mmul 11:| 1.11: Imigation (General) Repulations,
2020

[Assoeiation Data
Mame of the Association
Address (Postal)
Physical location U © || ' DO 1 |
{County
.. County
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elephone Contact (I any)

Size of Service area

Date of birth

Gender

ddress (Fostal)

0. Box

obile phone (If any)

254

Signature

ale

FSuﬂt#mT

(Mame

Date of birth

Gender

Address (Postal)

Maobile phone (If any)

Sipnature

Date

[Member of Management Commitiee

MName
Date of hirth

Address (Postal)

[P.O. Box

Maobile phone (If any)

+2154

Signature

Date

Member of Management Committee

Mame

Diate of birth

(Gender

Address (Postal)

PO, Box

hohile phone (If any)

+i54

Signature

Date
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We attach the following documents:
= Minules of the Inaugural General Assembly Meeting of the Associalion {1 copy)

= The by-laws of the association (| copy)
= The Budget and work plan for the [irst vear of operation {1 copy)
=  The Establishment Petition (1 copy)
= Inventory of the imgation system
= Repistration cerlificale of legalising agency.
Flease tick io confirm that the following documents are enclosed,

[RRIGATION WATER USERS' ASSOCIATION ESTABLISHMENT PETITION

W the undersigned herchby apply for the establishment of the pmpn:m:-d J'_mguln:-n Waler
Users™ Assooialion o up:mlc; the... ; s [Mawme]
Impaltion Scheme located at . &

[Mervees of Ward, Sib-comty and Cowtyf,

No  [Meme Size of land Date Eignature
Holding (Ha)

Addd addittonal sheets for this petition 45 necessary,
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FORM 4H: CERTIFICATE OF USER RIGHTS r.74(3))

REFUBLIC OF KENYA
THE IRRIGATION (GENERAL) REGULATIONS, 2021
CERTIFICATE OF USER RIGHTENO. ...c.oooviivnn
This 15 to cerlify that
BT o S oo R s i B AR A Bt s o r

been granted user rights in respeet of ... ..o v vvses e e vec mesves ws v Puiblic Scheme
in accordance with the Imigation (General) Regulations 2020, under Irrigation
Management Transfer.

Diated al ..o oo veees THES e Y OF e e s e e e ey B
Authorized PersonSupervising Entity
FORM 41: CERTIFICATE OF RECOGNITION (983}

.ﬁf}méa

REFUBLIC OF KENYA
THE IRRIGATION REGULATIONS, 2021
CERTIFICATE OF RECOGNITION NO. .o.ve ves ces s et et i o
This 8 10 CEFEY THAE .. +vv oo eos o eessee eassmsassse s ees e cms et wis st s e enees s ee 188

been registered as an Imigation Professional/lmrigation Contactor under the Irrigation
{General) Regulations, 2020.

T TN, Oy = X ICPRNESYNRINYs. .  SRA

Cabinet Secretary/duthorized Person
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FIFTH SCHEDULE

MONITORING, EVALUATION AND PERFORMANCE AUDIT TOOLS
PART A: INVENTORY OF IRRIGATION SERVICE PROVIDERS (1. 15(I0

{n) Imgation professional

Serial Ne. |Nanee of inaividal Contacls  |Area of specialisation |Remarks
aF ety
(b} Imigation Conlraciors
Beriel No. |Nmne of individual Contacts  |drea of specialisation [Remaris
or entify
PART B: FORMAT AMND DETAILS OF INFORMATION IN THE IRRIGATION AND

DRAINAGE INFORMATION MANAGEMENT SYSTEM

FORMAT AND DETAILS OF AREAS IDENTIFIED, MAPPED, DELINEATED AND

DESIGNATED SUITABLE FOR [RRIGATION

(r. LIO(4)(a)}

Mame of Scheme

Category of Scheme

Grid Relerence for Scheme (UTM, based on ARC 1960
Dratum, Zone 3637

Easting

ari‘\\ll:lurlhm.g

Altitude (m above sea Jevel)

Mup Sheet

Deetails of Site Datum

Grid Relerence for Datum (UTM, based on ARC 1960
Dratum, Fone 6/37T)

'Eust'mg

Morthing

Altitude (m above sea level)

Map Sheel

Description of Dalum

Irrigation Area (km”)

Imigation Design
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FORMAT AND DETAILS OF WATER HARVESTING AND STORAGE
STRUCTURES

Storage Dams

I ame of dam

{Class of Dam (A, BorC) B

Gnd Reference for Dam (UTM, based on ARC1960
Datum, Zone 36/37)

Easting

[Morthing

Altitude (mn above sea Tevel)

Map Sheet

(r. 110¢4)(H))

gils of Site Datum
ieid Reference for Datum (UTM, based on ARC1960
Datum, Zone 36/37)

titude (m above sea level)
biap Sheet
Description of Datum

Design Flood (m'/s)
Returm Period for Spillway Design (1 in ... years)
Material of outflow channcl

{Height (m)

Embankment
aterial (earth, concrete, masonry, others)
Dimensions
Width at Crest {m)
Length at Crest (m)
Upstream slope (1 to ...}
owmnstream slope (1 to ...}
haximum Depth of Water ﬁu‘leawﬂd from bed to nomal|
water level) {m)
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Maximum Height of Embankment (m}
CGiross Frecboard (m)
Met Freeboard (m)

Impouidment
Estimated Area at Normal Water Lovel (m”)
Estimated Impounded Volume (m?)

Other Details
Maximum Draw off Capacity {m™day)
Maximum Compensation Flow capacity {m’/day)
FORMAT AND DETAILS OF LICENSED IRRIGATION SCHEMES (r. 110{4)c))
Mame of Scheme
%ﬁcmﬁ Identification number
J_Cnh:gﬂr}r of Scheme
Location or County

Eugjslr:.rc:d Ohwer
{Date of registration or licensing
ﬁmﬂ'ﬂ\ip {public or private)

Gnd Reference for Scheme (UTM. based on
ARC1960 Datum, Zone 36/37)

Easting

Morthing

Altitude (m above sea level)
Map Shect

iﬁutails of Site Datum I
Grid Reference for Dalum (UTM . based
ARC1960 Datum, Zone 36/37) 0'1
Easling

Morthing

Altitnde (m above sea fevel)

Map Sheet

(Description of Datum

Imigation Aren (Heclares)

Trmigation Design

Type of Imigation (Surface, sprnkler or drip)
[Majm- enlerprises [
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FORMAT AND DETAILS OF REGISTERED ASSOCIATIONS, UMERELLAS AND

ASSOCIATIONS OF IRRIGATION FARMERS

(r. LI0{(#)(d))

Mame of Irmigation Water Users’ Association, Umbrella
or Federation

1H‘.l:5istrmaﬂ number (irmigation)

|R.cgislmiun number (socicty or cooperative)

ame of scheme served or service area

MNumber of members

I{.‘&tegnr_'.r aof Scheme

[Location or County

1Enntms {contact person{s), address, Telephone Number
Land email)

[Date of registration or licensing (mrrigation)

Duate of registration or licensing (society or cooperative)

Grid Reference for Scheme (UUTh, based on ARC1960
Datum, Lone 36/37)

|Ensting

Narthing

Altitude (m above sea level)

Ji'ulsp Sheet

|Details of Site Datum

Grid Reference for Datom (TR, bosed on ARC 1960
Datum, Zone 36/37)

Easting
‘Nm‘thing

Altitude {m above sea level)

Map Sheet

iDamr:ipt:im of Datum

Imigation Area (Hectares)

ype of imigation ( Surface, sprinkler or drip)

Irrigation Design

Major enterpnses
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FORMAT AND DETAILS OF PERFORMANCE STATUS OF THE LICENSEL

[RRIGATION SCHEMES,

REGISTERED

ASSOCIATIONS AND UMBRELLA ASS0OCIATIONS

Republic of Kenya

IRRIGATION WATER USER

(r- LHO{4)(E0)

CRITERIA FOR IRRIGATION WATER USER ASSOCIATION PERFORMANCE

ASEESSAENT
Mame of scheme
Mame of Irrigation  Watler Usnr
LA sgocintion
Starl End
Assessment Period DDAMMYYYY DRMMYY
Location of projec
ounly Fub-County ard
Type of scheme(MNational
Public, County Fublic/Mational
Gtrategic/her)
upervising entity
ate Azsesement carmied out
Officer HResponsible- Mame &
Signature
CRITERIA SCORE
REMARKS

IMax sub- [Max sub, [Actual |Actual

criterion  |sub- Pommts |Score

paints  |eriterion

poinis

1. IRRIGATION & [WUA MANAGEMENT INDICATORS

A OPERATION & MAINTENANCE PERFORMANCE (40 Poinls)

1. Planning 15 {ﬂm should be
i writlen in proper
a. Cﬂpmg calendar 4 fis ;
- With plans 4 there are some
- Without plans 2 |plﬂ_nﬂ- lhlﬂl are
b, Water delivery and 4 WrLieN 1N memary
distribution though not writlen




—
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With plans

|m|:1 which are long

Without plans

|prmlinnd by

¢. Maintenance & repairs

With plans

- Without plans

plans can also be

d. Waters Users fed
collection

considered as
umwriiten

- mplm

- Without plans

Sub-tolal

2. Implementation

a. Cropping calendar

If delays n

- At least 90% of the
farmers followed

irmplementing the
cropping calendar
and water delivery

- 50  89% of farmers
followed

are due to natural

- Less than 50% followed

b, Water delivery and
distribution

= At loast 90% of the
farmers followed

- 50 - 89% of farmers
followed

- Less than 30% followed

., Syslem mamntenance

- Al least 90% of the
works wers done

- 50 - 89% of the works
were done

- Less than 50% works
were done

d. 'Walers users fee
collection

= At loast %% of the
Farmers paid

- 50 « B9% of larmers
paid

= Less than 50% of
farmers paid

Sub-total

3. Operation &
Maintenance

performance
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#. Percentage of the 3 This 15 the area
st?an that is under thal iz currently
irrigation supplied with

— B0 — l00% 3 wiber for imgation

- G0 -T79% 2.5

- 50— 5%% 2

- Below 50% 1

b. Status of irrigation 1
facilities & structures

- Scale 5 3 Excellent

- (Excellently maintenance
maintained) means that the

B e gy i - [acilities and
nIu:'uluLn-::cli:} ety i i;t;;::lt:_‘:ﬁ Sz wel)

« BIEISSES arc

- Seale 3 (Good} E leut to specified

- Scale 2 (Fawly | height,
mamianed) t.l‘ml'mn!r:m:ani are

T 1 |,“|-"u-url_'r' 7 free cutls and holes,
mpintainod) nana!s are free of
Hebris elc,

e. Current Production 2
compared with expected
vields

- B0 - 100% 2 If the production

- 60— 795 15 has been affected

- &0- by natural cavses

0-39% I {beyond TWUA
- Below 50% 0.5 leomtrol then the
(point given sheuld
be (.75

d. Water User's 2
collection efficiency CEI

- B - 100% 3 For schemes that

7% 5 SBE g

— 5509, T Imﬁiﬁd the

- Below 50% 5 Ipercentage of

efficiency the
ensier the Odh
becomes

Sub-iotal

B ORGAMIZATIONAL PERFORMANCE (30 POINTS)

1. TWUA legnl stotus 3
Iin:g_istmtiﬂn usa 3 This i an
Sociely/SACCO mdication of the

legal recognilion
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- Regisiration as a self 2 of WA and its
help group legal powers and

Mot registered 1 mandate to transas
businesses as a

gnized
institution
. IWUA Membership
100%% membership 3 Proof of
o : ﬁfj” dbe "
= i

ool ] signatures, [D

50 = 59%% 0.5 numbers,

Below 50% 0 I'elephone
nnmbers and
receipts numbers

membership
Yments agains
their names
3. Blockfaleral  group

meeling

Monthly or more often 3 Proaf is the record

Umnce every 2 months of attendance and

ingutes of

Once every quarier 1 ings

Once per season or less| 0.5

. Committee meetings

Monthly or more often 3 Proof is the record

Once every 2 months 7 jof attendance and

0 - ] minutes of

_E y mieetings

Once per season or | K5

. General Assembly

Meetings

konthly or more often 3 Froof is the record

Once every 2 months 2 of attendance and

DOince every quarter 1 minutes of

. 1 mestings
- Omce per season of less 0.5
- Records & files
0. Other O&M records, Proper record
master list of keeping should be
farmersfirmgation fee centralized. This
paymenl record means that they are
With records 1 leasily accessible to
. Without records 5 memlers,

. Minutes of meetings

A file for minutes

With records

should be availeble
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Withou! records 0
Financial records Cosh ook, mﬂ:
: 1 and expenses,
w’_ﬂ’ tecords statements, stocks
Without records 0 of items e.g. pipes
elo.

. By lows and  OdeM| Exizhng means
policies that they E].'-Im'fs

T 1 are cmpr:l:lﬂrm‘r:
Exash.ng. - Iam'l all imporiant
Hon-gxisting 0 i R N

WA are
meloded

. Filing system and Proper record
quality of files kecping should be
Tonooellent 3 centralized. This

: means thal they arel
Goud ! cusily acoessible o
Fmr 0.5 imcmhu:r:i.

TPoor ]

. Holding of Regular A clear penod of
Elections 1!cnum 5h|:|uld_bu in
Conducted accordin 3 jplace. Zyears ts an
1o by-laws . optimum perod
Conducted bul not as 2
por the by-lnws
Mot conducted at all ]

_ Confliel resolution
Ma confli 4 Fam conflicl
ocourrediall  conflict resolution is when
resobved by [WTI, IWIJA is able to
without assistance sr.rl'f'«e.n]l its
Al conflicts are 3 {conflicts
resolved with the asd
of logal afficials
Al conflicts are 2
resolved by other
persons/organizations
Some canflicts are not 1
Tesolved

CAttendance in BOD
meetings
55 — 100% attendance 3 [Records of
75 — 04%, atiendance 2 attendees and .

{rminietes are prosof
A0 — 74% allendonce 1
Below 504 attendance i
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10,  Attendance n 3
General Asgzembly
mestings
- 05— 100% attendance 3 Records of
~ 75 — 94% altendance 2 ﬂffﬁiﬁ and 3
g anc
~ 50 —74% atlendance ] e B
- Below 50% attendance 0
11. Atlendanoe il 3
BlockAateral meetings
- 95 — 100% attendance 3 Records of
- 75 —04% allendance 2 attendees and
TS0 —74% aficodance ] inutes are proof
- Below 50% attendance i
12.  Attendance in 3
COMMUniEY growp
works
~ 95 - 100% attendance i [Records of
= 75 - 4% attendance 73 ;:;“‘jm and work
=50 - 74% attendance 1 S T
- Below 50% attendance ]
Sub-total
C. FINANCIAL PERFORMANCE (20 POINTS)
|. Fmencial plan for the 3
:."-L'.Ill'
- With plan 3 Financial budget is
- Without plan ] proof
7. Bank Account 1 ]Bu::k statement is
- Existing 1 iP’mf
- Mot existing ]
3. Bank Account Balances 2 e higher bank
anoce is proof of
- Above Kes 500000 2 aiihiis
= 100,000 — 249 999 1 water fees and
- Below Kes. 100,000 0.5 other ducs
Sub-total
Financial accomplishment
a. Income collected from) 3 The higher the
Water users fee, IWLIA| achievement of the
dues and penalties targeted income
- 80 - 100% of 3 the better the
income attained IWUA 15
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- 60 - T9% of large 2.5 performing
income allaned
= 30 = % of tar 2
income allained
Below 508 of larpe 1
INCOme
b. Income  [rom  otheg ] CHber SOUEGES Y
sources be from domars,
-~ 80 — 100% of targel 7 membership dues,
income attained penalties imposcd
- 60 — T79% of targed 1.5 ?:;:ﬁ:ﬂmufhﬂ
income alfained :
- 50 - 59% of target 1
income allamned
- Below 50% of larpe [
meome stained
¢ Fund utilizaion  [og 3 Expenses record
O hd will show how he
T80 - 100% of cxpensed 3 funds are utilized
e Fop Ok 1A Most expenditure
=60 ~ 79% of cxpenscs ard 75 FApeadIe i
[or Odhd
= 50~ 5% of éxpenses ane 2
lor Q&
- Below 30% of expen: 1
are for Q&
e Financial control 3
= IWUA conducts sudit al 3 An enpagement
least 2 times o year letter to the auditor
— TWUA conducts audit ai| IZ3 rmdan audst report
least once a year are proof
= IWUA  audit hes a0 2
defimite schedule
= Mo andit at all 1
f. Viability Index (Income [3 A better rating for
divided by Expenses) an WU whose
. Income is more (han| 3 income exceeds
expenses by 50% CHPETSCE
- Income 15 more than) 173
expenses by 25%
- Income 12 more than 2
expenscs by small
MATEIn
- Income = Jess  than 1
CRpCnses
Sub-total




Kenya Subsidiary Legislation, 202§

1403

INDICATORS

[TOTAL FOR IRRIGATION AND IWUA MANAGEMENT RELATED

IL. ADDITIONAL INDICATORS (10 POINTS)

[ The Irmigation Water User Association has the following ventures

a. Credit assistance to 1 The cropping
members for alendor can aid
agricultural production WUA planning on
.. fertilizers, seeds, purchase of inputa
agrochemmcals etc. collectively and

giving the
embers on credit
fior better produce

b. Marketing  assist 1 Thas reduees
to members explodtation by

iddlemen

& Apncultural 1 IWUA owns the
machinerias/equipmen farm implements
for use by membe and hires to
£.g. Knapsack sprayers members on

“need” basis

d. Livelihood programs| 1
(handicraft production,
animal production |
seed production etc.)

l. The IWUA has an 1 An office and
office personne] signifies

organization and
growrth

Z. The IWUA has tie-up 1 Ahility to netwaork
with WG0s & o and collaborate
organized groups

3. The IWTIA 1
imvolvement of women
groups and youth
groups in their
aclivilics

4. The IWUA !
officers/flenders are
rendering services for
free

5. The IWUA have done |
physical improvement
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providing aids Lo iis
members (credit for
ather than
agriculiure, education
scholarships,
hospitalizations,
mortaary ec.)

of their system using lability of TWUA to
thetr own resources operiate without the
e.g. extensicn of the direction,
schome intervention or
assistance from on
culside agency
. The IWLIA 18 L Persemal loans to

members sipnify
fimancial stamlity

TOTAL ADDITIONAL INDICATORS |10

TOTAL FUNCTIONALITY SCORE (1 + 1)

ADJECTIVE RATING |

Based on the Total Functionality Score, the equivalent Adjective rating are as follows:

Tolul Functionality Score  |Adjective ratmg
95 poimts and above Cutstanding

£5 1o 94 poinis T‘f’h}' satisfaclory
75 — 84 points 13::115!’;:!01:.-

65 - 74 points Fair

Below 65 points Foor

FORMAT AND DETAILS OF COMPLAINTS ON REGISTERED IRRIGATION

SERVICE PROVIDERS AND CONTRACTORS (r. L1I¥4)g))
Tiem [Description Remarks

[Serial Mumber

Date received 1
Mature of complaint

Mame of scheme or arca affected

Name of serviee provider or conlr
COnGETT

Action taken and date

Responsible officer

Signature of responsible officer und official

slarmp
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FORMAT AND DETAILS OF DATA ON IRRIGATION SECTOR INVESTMENTS

(r. 110(4)(n))
Name of Calegory of  [Matureof  |ValveinKshs  [Beneficiary
investor investment linvestment Irrigation area
Licensing 113 Mo

Category denotes: Private, Public, Public- Private and Foreign Direct Investment

Natwre of investment denotes: Infrastructure, Capacity building and Research and
technology

FORMAT AND DETAILS OF IRRIGATION SCHEMES ANNUAL REPORTS

%l
50
iz

REFUELIC OF EENYA
IRRIGATION SCHEME ANNUAL REPORT

r. 110c4)00

Mame of Scheme

Name of WA

lﬂ‘.&pmﬁ.ﬂg Period

Start

DDMMIYYYY

End
DALY Y Y Y

[Location of project

County

Sub-County

Ward

Type of schemeMational Publio! County
PublicMational Strategic/ Other)

Supervising entity

pjau: of Submission

|

Officer Responsible- Name & Signature

Scheme ldentification Mumber

GPS Location

Mo

Aspect

Status

Remarks

L

Was the scheme operational in the reporting
Period? (Yes/No)

2.

|w1mt acreage was under migation (ha)
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Mo Aspect Status Remarks
3 How many seasons did vou have in the reporiing

[period (1/2/3)

Whal crops were grown?

Give % acrcage if more than one

Hate the yield achieved in terms of perceniage
(optimum JExpectod

Dipes the scheme have a vahd waler permil
(YesMNo)

If Mo state the reasons

[Was the Water resource adequate? (YeaMo)

Il Mo state the reasons

[Does the scheme have waler atoroge [ocilities?
{Yes/No)

14

State the vanons components of the irrigation
infrastructure and their condition

Absiraction-

tDstribulpon-

Applicalion-

11.

Wos maintenanes carried oul in the reporling
peniod? {yestng)

I No whal are the reasons|

12

Was the IWUA registration valid for the penod?
{Yes/No)

If No give reasons

13

Did the IWUA have an AGM duning this penod
(¥ es/Mao) if yves pive date?

If Mo state the reason

14,

Were [WUA elections scheduled during the
ting pericd 7 (YesTNo)

15

IF Yes, Were IWUA elections held?

If No give reasons

Lo

Did the TWUA management preseat Audited
accounts lo the members? ﬂ"pm"]?-lﬂ}

If Mo state the reasons

I

Did the IWUA meet its financial obligations
during the peniod?

COperations (YesTeo)

haintenance {YesMNo)

Wil ater charges (YeaTo)

Employees {Yes'No)

Does the IWUA have Employees? { Yes/Noj if
Yes, stale Number
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Mo

Aspect

Status

Remarks

13,

Did the IWUA engage a service provider during
the Period? (Yea®o)

If Yes, state the name of provider and nature of
zervice(s) provided

20

Any Other mformation

N/B: Attach I'WUA Audited accounts for the period.
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SIXTH SCHEDULE
APPLICATION FEES FOR IRRIGATION SCHEME LICENCES
i 2001 )(ak)
Category of scheme Description Fees Payable

(Kshs.)
Small scale irrigation Irmigation schemes covering less 1,000
schemo {than 100 seres
Medium scale imigation Irmigation schemes covering 3000
scheme between 100 and 3000 acres
Larpe scale rrigation Imigation schemes exceeding 3000 5,000
schemes DCTES
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SEVENTH SCHEDULE

FORMATION OF ASSOCIATIONS ANL CODE OF CONDUCT

PART A: PROCEDURE FOR FORMATION OF IRRIGATION WATER USERS”
ASFOCTATION {r, 48300

| 5

Objectives for the formation of an Imgation Water Users” Association

The objects of an association are—

a)

b)

c}

d)

€)

to manage on irrigation scheme wholly or partly in its service area and provide

irrigation services equilably and timely to members of the association;

o maintain, renovate and improve the irdgation scheme within its service area

and to undertake construction snd reconstruction works which may be
ed to the association by the Authonty or County povernment in the case

of national, public and strategic schemes;

to take appropriate messures to combat erosion, salimity, sillation, pollution
encroachment;

to make internal rules for the use of imigation water and collect fees from its
members for the services provided; and

to procure, maintain and operate urigation equipment.

2. Guiding principles of an Association
Each association shall:

a)

)

e

d)

act Tairly and equitebly in making decisions and allocating resources including
migation water

prevent wastage and pollution of water, combat erosion and salinty of s,
and protect an rrigation and drainage system within the operation area so a5 to
promaote the protection of the environment

avoid discnmination on the basis of ethmeily, gender, religion, political
opinion or any other similar grounds in its dealing with members . the
utilization of water

apply a transparent and participatory approach in decision making processes.

3. Frocedure for the formation of an association

(1) Persons who use irmgation water and are not less than fifleen in number may
form an association after those persons have set up an interim team to identify the service
area of the proposed essociation and an interim committee which may not exceed twelve
potential members of the association.

{2) The interim commitice shall be composed of persons representing different
wnits of the proposed service arca 5o as to ensure fair representation of potential members
of the proposed association.

{3) The interim committee shall elect a chairperson, troesurer and secretary and
adopt its own rules of procedure to carry out activities preceding the formation of the
association.

(4) The intenm committee for the service area in consultation with the supervising
entity, shall, in respect of the proposed association, prepare:
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n)  rules ond by-lavs,

b1 o plan of the proposed service ared that shows the size and location of e
units, if any;

¢)  application forms Tor the potential members, which shall include the name,

address and signature of each polential member, a description of he
landholding of each potential member and the land registration number, and

d} a draft budget and work plan.
(3) The interim committes shall:
a) distribute the application forms to potential members to fill and execute;

by supervise the filling and signing of the application forms by the polential
members of the association; and

¢} give the patential members an oppartunity o comment on the documents lisied
i part (4) above,

(%) The interim committes shall, when ot least half of the potential members in the
service aren for the proposed associstion have filled and signed the application forms,
convene o ingupgral penera] assembly meeting to;

g1 npprove the by-lows, budget and work plan of the proposed association lking
into consideration the comments made on these documents by prospective
members, and

B elect inlerim Imigation Water Users” Association management commillee and

other officers of the association.

{7) The guorem for the inaugural general assembly meeting is hall of the potential
members of the proposed associntion.

(8) Matters that require decision a1 a meeting shall be decided by the mujority vole
of the members present and voting at the meeting,

{9 The interim Imgation Water Users' Associalion management committes shall
sibmit to the supervising entity, an application for registration of the association together
with:

2} the minutes of the inaugural general nssembly meelings;

b) three copies of the regulations and by-laws of the association;

c) the plan of the proposed service area and the location of the units, if any,

d)  the applications of potential members of the association; and

g) the draft budget and work-plan.

(107 The supervising entity shall submit the application Lo the Cabinel Secoelary
within fourtecn days with recommendations

{111 The Cabinct Secretary shall, within thity days after the submussion of the
application, if satisfied with the application and the required documenis, register the
nssociation in the Register of Irrigation Water Users’ Associations and issue a cerlificate
ol regisiration to the associalion.

(12VIF the application for the registeation of on association iz rejected, the Cahinet
Secretary shall give a wrilten explanation to the interim Irrigation Water LUsers
Association management committee within thirty days afler the decision to reject the
application is made.
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PART B: CODE OF CONDUCT FOR IRRIGATION WATER USERS'S
ASSOCIATION OFFICIALS AND MEMBERS (r.56(3))

WHEREAS, under the constitution of Kenya, a public office is a public trust, and all
public officers and employees musl at all times be accountable to the people, serve them
with utmost responsibility, loyalty and efficiency, sct with patriotism and justice and
should have modest lives;

WHEREAS, in addition to the foregoing constitutional and legal principals and consistent
with the policy of the government to foster a transparent and effective governance, there
is & need to adopt norms of conduct that are specific to personnel of irrigation water
users’ associations.

NOW, THEREFORE, the code of conduct for officials and members of Imigation water
user’s associations it is hereby promulgated as follows:

RULEI - APFLICATION OF CODE

SECTION 1. This code of Conduct for officials and members of associations shall be
applicable to all officials and members of irmigation water users” associations irrespective
of the office they hold.

RULE II - FIDELITY TO DUTY

SECTION 1. Association’s officials and employees shall not use their official positions
to secure unwarranted benefits, privileged or exemptions for themselves or for others.

SECTION 2. Association's officials and employees shall not discriminate by dispensing
special favours to anyone. They shall not allow kinship, tribalism, elanism, rank, position,
creed or religion or favours from any party to influence their official acts, duties and
functions,
SECTION 3. Association's official and employees shall not accept any fee or
remuneration other than what they receive or are entitled to in their official capacity,
unless otherwise authorised by the association’s by -lavs.,
SECTION 4. Associations officials and employees shall use resources, property and
funds of the respective associations in their custody in an official matier and in n
Judicious manner and solely in accordance with the associations constitution and by- laws
and regulatory guidelines or procedures.
RULE II- COMFLICT OF INTEREST
SECTION 1. Associntion's officials and employees shall aveid conflict of interest in
performing their official duties. Every personnel 18 required to exercise utmost diligence
in bemng aware of conflicts of interest, disclosing conflicts of interest to the designated
authority, and terminating them as they arise.
SECTION 2: A conflict of interest arises when;
(a} The ability or ndependence of judﬁn:m in performing official duties 1=
impaired or may rezsonably appear to be impaired o, or
(b} Fmnancial gain by the association official or employee, their immediate family,
their commen-law relations of their businesses or other financial interest would
be derived because of the personnal’s official act.

SECTION 3. Association’s officials and their employees shall not;

{a) Enter info any contract with the Association for services, lease or sale of
property apart from employment contract relating to the personnel’s position
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nor use that position to assist any member of the personnel’s immediste family
in securing & contract with the association,

{b) Receive tips or ether remuneration for assisting or attending to partics engaged
in transactions or involved in actions or proceedings in any office within the
Association

() Knowingly employ or recommend for employment any member of hisher
immediate family in the association. The term immediate family shall include
the following, whether related by bleod or adoption

(1) spouse,
(ii} children;
{iii} brother;
(iv) sister,

{v} parcof;

(wi} grandporent;
{vir) grandchildren;

{dy Solicil or sccept any gifl, loan, graguity, discount, favour, hospitality, service of
benefit under any circumstances from any person who has transaction with the
assuciation or any person acting for and on behalf of any entity transscting
business with the association.

SECTION 3. Mothing in section 2 above shall prohibit any sssociations officiel or
employee form () accepting invitations to of attending social functions in relation to the
personnel's official duties (b) accepting a public sward presented in recogmition  of
public services, (c) recewving a commercially reasonable loan made as part of the
ordinary transsction of the lenders business, (d) denating lo the association for the benefit
of the group, provided that the award , loan or donation is from a person or entity other
than that mentioned mn section 2 (&) abowe,

SECTION 4. To ensure complignce with the provision of this rule on conflict of interest,
associations officials who have authority to enter into or approve contracts on behalf of
the Associstion shall file a financial disclosure statemenl with the supervising entity
{Cabinet Scaretary, National Irigation Authority or County Irrigation Development Unit)
al the beginning and upon termination of engagement or employment in such position.,
and annually while so engaged or employed. The disclosure shall follow the guidelines
established by the designated suthority, and shall include all sources of personal and
business income, including investments in personal or real property as well as all income
received by their spouses or dependent children.

RULE IV- PERFORMANCE OF DUTIES
SECTION 1. All mssocistion employees' shall at all times perform officiol dutics
properly and with diligence.

SECTION 2. Association's official and employees shall cany out theiv responsibilities as
pubiic officials in a courieous manner.

SECTION 3. Associations official and employces shall not alter falsify, destroy or
mutilate amy associalion record in their control.
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SECTION 4. In performing official duties, association’s officials and employees shall not
disciminate nor manifest, by word or conduet, bias or prejudice based on race, religion,
national or ethnic origin, perceived stains, gender or political affiliation.

SECTION 5. Association’s officials end employees shall expeditiously enforce rules and
implement lawful orders of the constitited authorities within the limits of their motheity.

SECTION 6. Association’s official and employees shall act on and dispose of a request,
whether verbal or written, immediately and in no case beyond fourteen days from receipt
of the request, petition of motion

RULE V - INCORPORATION OF OTHER RULES

SECTION 1. All provisions of law and administrative issuances goveming the conduct
of business of imgation water users” associations are deemed incorporated inte this code.
In case of conflict between this code and the existing provision of low and administrative
issusnces governing the conduct of associations and ther personnel, the latter shofl
prevail and this code shall be applied in supplementary character.

RULE VI - FILING OF COMPLAINT

SECTION 1. Any complaint aguinst any association’s official or emploves regarding any
violation of this code shall be subject to disciplinary action pursuant o the association’s
constitution and by-laws
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EIGHTH SCHEDULE
PART A: [RRIGATION MANAGEMENT TRANSFER AGREEMENT
(r. 73(3)(c))
REPFUBLIC OF KENYA

Jﬁ}ﬁﬁ-

Agreement for Imigation Management Tronsfer

This agreement dated [day/monthivear] 15 between:
‘the Transferor’ [Supervising entity] the
address of which iz :
and

Imigotion  Water User Association (“the

Tramsferee) the address of which is
WHEREAS

{a) The Transferee is en Imgation Water User Association established pursuant 1o
[rrigation regulations 2020,

{b) The Transferee wishes to toke responsibility for the operation and maintenance
of the Irrigation System within its Service Arca,

{c) The Transferor is a Supervising entity within the meaning of the Irrigation
regulations purseant 1o the Irigation regulations;
the Transferor is requited to trensler Monagement 1o e Drigation Waber Users
Association the Imigation System serving the Service Aree of the Association.

THE PARTIES AGREE AS FOLLOWS:

1. Terms of Agrecment

This Agreement shall enter into effect on the above written date and shall continue in
force  for a period of  [o.oeienn] years, ending oo
2. Transfer of the Imigation Infrostrocture

{1} The Transferor transfers to the Transferee the u=e, operation and maintenance of
the Imigation Infrastrocture (hereafter the “Tmigation Infrastrocture’) that is more
particularly described in Schedule 1, in accordance with the provisions of this

Agreement.

{2} The Irrigation Infrestrocture includes the land mmediately beneath and adjacent
1o The

(3) wrigation infrasineciore,
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{4) In consideration of the transfer descnbed in sub-paragraph 2 (a) the Transferes
shall operate and maintain the Imrigation Infrastrecture in accordance with the
provisions of this Agreament.

Condition of the Imgation [nfrastreture

(1) The Irigation Infrastructure is translerred in the condition jointly identified and

agreed by the Parties, which is described in Schedule 2 of this Agreement.

(2} The transferar must ensure the condition of the imgation infrastrocture will allow

the transferee to fulfil its obligations mentioned in articles 5, 6 and 9 and if necessary
undertake the relevant rehabilitation or modermization work.

4, Use of the Irigation Infrastmeture by Transferes

The Transferee shall use the Imigation Infrastructure only for the purpose of supplying
irmigation water to its members,

5

General operating rules for the Irmigation Infrastructure
The Transferee shall:

(a) Operate the Irrigation Infrastrocture in & safe and responsible manner so as to
prevent or minimise the nsk of over-watering land, cansing domage to the

component parts of the Irrigation Infrastracture or harm o property or luman

life;

(b) Operate the Imigation Infrastructore in a fair and equitable manner so as to
ensure that ench of its members receives a fair and timely supply of water;

() Obtain and comply with any licences or permils necessary to operaie and
maintain the

(d) Imgetion Infrastructure or any component element, including the abstraction of
weater in

(&) accordance with the applicable legislation,

Specific operating rules for the Irfigation Infrastructure

In addition to the general operating rules for the Irrigation Infrastructure described in

Article 7 of this Agrecment, the Transferce shall comply with the specific operating
rules that ore contained in Schedule 4 of this Agrcement.

Measurement obligations of the Transferes

(1) The Transferee shall measure the quantities of water abstracted, impounded
or pumped and/or used at the points specified in Schedule 5 of this Agreement and in
accordance with the technicel means specified.

(2} The Transferee shall maintain a wrillen record of the measurements referred
to in paragraph Va) for a penod of 10 years and shall prompily makes such records
available to the Transferor for inspection at the written request of the lafter.
Irrigation Infrastructure maintenance and investment plans

{1) The Transferee shall each year prepare an annual Maintenance and
Investment Plan that

{2} indicates the physical maintenance and investment works that it proposes to
undertake 1o the Irrigation Infrastructure during the following year,
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(31

Waorks of the type described in parograph 8a) shall include activilies inlended

to enable the Transferce to comply with ils obligations to maintain the brigation
Infrastructore as well a3 fo improve its functionalily ond effeclivencas.

(4)

The Transferee shall submit the draft Maintenance and Investment Plan to the

Transferor by ., _[day/month] each year for its approval or such
ather date as is ngrm:d 111.' thc [uu'-ut.s logether with & copy of its most recent financial
stalements.

9. The substentive obligations of the Transferee regarding the maintenance of the
Impgaten Infrastructune

(1

The Transferee shall maintam the Imigation Infrastructure with the gencral

objective of ensuring that the Imgation Infrastructure is in a sound and usable
condition such that it will ensble the Transferec to provide waler in a fair and
equilable manner o 1ts members in o sustainable manner

(2]
{a)

(h)

(c)

(d)

(ch

ify

(g

&)

To comply with the objective deseribed in paragraph (a) the Trumsferee shall

Preserve the carrying-capecily and water-tighiness of woler conveyances
{canals, drains and pipelines) by cleaning sediment deposits and vegetation,
maintnining embankments, repairing eracks and joints and replacing damaged
and leaking sections of canal lining or pipe-work;

Preserve the operutionsl capacity and waler-tighiness of waler coninl
structures and valves by greasing, protecting from comosion, :n:]mmng and
replucing scals and contral mechanisms as necessary and repairing stractural

clements,

Maintain adequate vehicular access routes to all infrastructure elements for
rouline operation as well as for sttendance al emergeneies,

Undertake routine maintenance, as specified by the menufacturer, of
electrical-mechanical equipment (including pump stations), and shall repair
or replace worn and damaged components as necessary lo ensure effective
continued operation;

Maintain buildings and other structures in 4 sound weather proof and
functional condition and shall paint exposed woodwork at no less than five
yearly intervals as well as maintaining fences end boundary walls relating to
the Imigation [nfrastructure,

Maintain and provide measures to secure the safety of operators and users of
all

components of the Irigation Infrastrecture, with particular atlention to the
heplth and safely aspects of electro-mechanical equipment and electrical
WITINE.

The Transferee shall, in addition, undertake the Trrigation Infirastructure

specific mainteniance tasks specified in Schedule 6 of this Agreement

(4)

In undertoking muntensnce works the Tramsferce shall comply with all

applicable legislation including environmental protection legislation.

{3)

The Transferce shall maintain o full record of maintenance underloken in

respect of the irmgation Infrastructure and shall provide information concerning Lo
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the maintenance of the Irrigation Infrastructure to the Transferer at the wrillen
request of the [atter.

10. Prevention of encroachment

The Transferee shall take all reazonable measures to prevent unasthorised encroachment
on the irrigation infrastrocture including any adjacent land, as described in Schedule 5.

11. Costs of opersting and maintaining the Imigation Infrastructure

The Transferee is entirely responsible for peying the costs of operating and mainteining
the irrigation infrastructure,

12. Inspection of the Irrigation Infrastructure

{1} The Transferor through its duly suthorized officers may mspect the Imigotion
Infrastructure Periodically to ensure that it is cerrectly operaled and maintaimed.

(2) The Transferor scting through a duly awtherized officer muay order the
Transferee to underiake specific works where this is necessary, including -

() ensure the proper maintenancs of the imgation infrastructure;
&) prevent damage or harm to the wrigation infrastructiure; and
{c) prevent damage to state property or the property of third persons;
(d) all in the public mterest.
(3) The Transferee shall promptly comply with a notice vnder the previoos
clause 12 (a).
13. Modification of the Irrigation Infrastructire
The Transferee shall not modify, reconstruct or improve the imigation

infrastructure without the written agreement of the Transferor, such agreement nod o be
unrcasonably withheld.
14. Improvements to the Imigation Infrastructure

The Trensferor will as far as practicable assist the Transferee in rehabilitating or
improving the imigation infrastructure, either through the direct provision of funding and
technicoel support or by facilitating the provision of such funding and support by non-
povernmental, nalional or international arganisations andfor other supporling apencias or
bodies.

5. Notices

Any notices required to be given under this Agreement shall be in writing and shall be
sent by mail or delivered by hand to the address of the relevant Party set out at the heod

of this Agresment.

16, smendment of the Agreement

Thiz Apgreement may only be amepded in wniing signed by the duly aothersed
representatives of the Parties.

17. Termination of the Agreement

This Apreement may only be terminated on the basis of a decision of the Supervising
entity on the grounds that:
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(1) The Transferee has consistently breached the provisions of this Apreement
thereby causing a risk of serious harm 1o the Imigation Infrastructure, property
andsior human life;

{t) The Transferee has been placed in liguidation;, or
{c) Onother grounds provided by law,
[8. Duspute resolulion

Disputes hetween the Transferor and Trensferee, including those that mlaic to
amendment and termination of the Agreement shall be resclved by the mutual agreement
of the Parties, In case mutual agreement cannot be achieved, disputes shall be resolved by
the couris in accordance with the procedure provided for by law.

19 Rencwal of the Agreement

Mol less (han welve months before the expiry of this Agreement the Transfesee may
request the Transferor Lo enter into a new Agreement which shall be in substantially the
sAme terms as this Agreement.

M1, The status of the Schedules
The Schedules o this Agreement form an integral part of this Agreement
Mogreed by the Parties throngh their authorised signolories

For and on behalf of the Transferor For and on behalf of the Transferes
MName of Representative Mame of Representative

Signature Signature

{Scal) (Seal)

Attachments:

Schedule 1: Full description of the nrigation infrastmetlure and plan
Schedule 2: Tnventory of condition

Schedule 3: Imigation Infrastructure Specific Operating Rules (operationsl and
mamtenance Manual) (f any)

Schedule 4: Ierigation Infrestructure  Specific Maintensnce Ruoles (f  any)
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PART B: PROCESS FOR IRRIGATION MANAGEMENT TRANSFER (r. T3(7})
PROCESS FOR IRRIGATION MANAGEMENT TRANSFER

1. Participatory approaches to irrigation management and irmigation management transfer
{IMT} Programmes are significant elemenis in improving irrigation performance.

2. An imigation management transfer programme gims al appropriate, successful and
sustamable devolution of roles from the irigation agency (Mational Irrigation
Authonty) in the case of public, national and strategic schemes to Irrigation water
usess’ associations to fosters equitable development.

3. The supervising entity shall be responsible for implementing the Irrigation
management transfer process
4. The following is the envisaged procedure under these regulations;
Step 1 ~ Mobilisation of Public Support through Preperation and Adoption of a Transfer
Pelicy
{a) A transfer policy statement shall be prepared and should include the following
elements:

* objectives and justification for the TMT:

* brief description of what kinds of imigation systems or sub-systems will be
transferred;

* brief description of what management functions will be transferred;

*  brief description of what new entities (I any) will take over management;

* brief deseription of what changes will be made in public agencies relative to
IMT;

identification of the organization to direct implementation if its is mot the
supervising eatity as the case may be for regional development Authorities;

(b) This transfer policy shall be subject to public participation, imvolving the key
stakeholders. Upon consensus with the stakeholders then step 2 may be undertaken

STEF 2- Preparation of a Sirategic I'lan

The supervising entity or implementation agency shall prepare a sirategic plan for the
transfer process and it should contain the following elements:

* Ohbjectives and justification for IMT:

* proposed crgenizational structure for the transfer{change) process;
* expected stakeholder participoation;

* expected key issues for policy and programme formulation; and

* Time-frame and finsncing plan.

STEP 3: Resolution of Key Policy Issues

{a) The strategic plan shall be presented to the stakeholders to resolve the followmg
issues and prepare for implementation

* Resolving what service elements should be transfemed
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8. Irrigation [nfrastructure maintenance and investment plans

(a)

(b}

()

The 3ervice provider shall each year prepare an annual Maintenance and
Invesiment Plan that indicates the physical maintcnance and investment works
that it proposes to undertake to the Irgation Infrastructure during  the
following year,

Works of the type described in paragraph 8(a) shall include activities intended
lo enable the Service provider to comply with its obligaticns 1o maintain the
Irigoion Infrestruciure as well as 1o improve ils lunctiomality  and
effectiveness,

The Service provider shall submit the draft Maintenance and Investment Plan
to the client by .......................[d;y/month] each year for ils approval or
such other date as is agreed by the parlies, logether with & copy of its most
recent financial slatements.

8. The substantive obligations of the Service provider regarding the maintenance of the
Imigation Infrastneelure

{a)

(k)

()

The Service provider shall maintain the Imigation Infrastructure with the
general objective of ensuring thal the [rmigation Infrastructure is in a sound and
usable condition such that it will enable the Service provider to provide water
in a [air und equitable manner 1o its members in a sustainable manner

T comply with the objeciive described in paragraph 9(a) the Service provide
shall

(i} Preserve the camying-capacity and water-lightness of water Canveyanges
{canals, drams and pipelines) by cleaming sediment deposits and
vegetation, mainlaining embankments, repairing cracks and jomnts and
replacing damaged and leaking sections of canal lining or pipe-work;

(i1} Preserve the operational capacily and water<lighiness of water control
structures and valves by greasing, protecting from comosion, repairing and
replacing scals and control mechanisms as necessary and repairing
struclurzl elements,

(iii) Maintain adequate vehicular sccess routes to all infrastructure elements
for routine operation as well as for sttendance al emergencies;

(iv) Undertake routine maintensnce, as specified by the manufaciurer, of
clectnical-mechanical equipment (including pump stations), and shall
repair or replace worn and damaged components as necessary to ensure
effective continued operation;

(v) Maintwin buildings and other structures in a sound weather proof and
functional condition and shall paint exposed woodwork at no less than five
yearly intervals as well as maintaining fences and boundary walls relating
fo the Irigation Infrasiructure;

{vi) Maintain and provide messures 10 secure the safety of operators and users
of all components of the Imigation Infrastructure under its operation, with
particular ailention to the health and safety aspeets of electro-mechanical
equipment and electrical wiring

In undertaking maintenance works the Service provider shall comply with all
applicable legislation including environmental protection lepislation.
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(d} The Service provider shall maintain g full record of maintenance undertaken in
respect of the Imigation Infrastructure and shall provide information
concerning the maintenance of the Irrigation Infrestructure to the Client at the
written request of the latter,

10, Prevention of encroachment

The Service provider shall take all ressonable measures to prevent unauthorised
encreachment on the Irrigation Infrastructure including any adjacent land, as described in
Schedule 1.

11. Costs of operating and maintaining the irrigation infrestructure

The Service provider is entirely responsible for paying the cosis of operating and
maintaining the Imigation infrastrocture bt the client shall reimburse the service provider
the full cost of operating and maintaining the Imigation infrastructure as described in the
schedales 4.

12, Costs Determination

The costs reimbursed 1o the servies provider shall be set ont in schedule 4 of this
agreement arrived at by a tripertite agreement between the association, the Service
provider and the supervising entity.

13. Costs payment

The Client shall promptly pay the Service provider the costs of operating the
infrastructure within Thirty (30) days of submission of invoice
14. Buspension of Services
The service provider shall not suspend the supply of water or any other service under this
agreement to the client except where the Client delays payment of any outstanding
charges for more than ninety days
15. Liability of Service provider
{a) If the service provider fails to supply water to the client in the agreed quantities
and in accordance with the time schedule stipulated in this apresment, then the
service provider is liable fo pay the client compensation equitable to the
damage suffered by the client.
{b) For purposes of sub rule {a) above the supervising entily is responsible for
pssessing the damage or loss suffered by the Client
{c} The service provider shall not pay compensation in case of foree majenre.
16. Inspection of the Irrigation Infrastruciure
(a) The Clieat through its duly authorized officers may inspect the Imigation
Infrastructure Periodically to emsurc that it is comectly opersted and
mgintained,
{b) The Client acting through a duly authonzed officer may order the Service
prowvider to undertake specific works where this is necessary, including:
(i)  ensure the proper maintenance of the imgation infrastructure,
(i) prevent damaoge or harm to the irmigation infrastructure; and
(ig) prevent damage to state property o the propenty of third persons,
all in the public interest.
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{¢) The Service provider shall promptly comply with & notice under the previous
clagse 12a),

17. Medification of the Imgetion Infrastructurs

The Service provider shall not medify, reconstruct or improve the lrigation
Infrastructure without the writlen agreement of the Client, suech agreement not to be
ungreasonably withheld.

18 Mamtenance of Infrastructire under management of the Client

{a) The Client shall take all mecessary measures to ensurc that the Imigabon
Infrastructure under its management is properly maintained and is capable of
receiving waler supplied by the Service provider

{b} The client shall ensure the irrigation infrastructure employs efficient utilisation
of water, reduces waler wasiage, pollution and salinity and complies with the
relevant prevailing lepislation.

[9. Nolices

Any nolices required to be given under this Agreement shall be in writing and shall be
sent by mail or delivered by hand Lo the address of the relevant Party set out at the head
of this Aprecment.

20, Amendment of the Agreement

This Agreement may only be amended with the consent of both the Chent and Service
provider and in writing signed by the duly authorised representatives of the Partics,

21. Termination of the Agreement

Thiz Agreement may only be terminated on the basis of a decision of the Supervisng
entity on the grounds that:

{#) The Service provider fails to supply waler to the client in the agreed quantity
ar schedule stipulated in this agreement

(b} The Service provider has consistently breached the provisions of this
Apreement thereby causing 4 sk of serious harm 1o the lmipgation
Infrastruciure, property and/or human life;

{c) The Service Provider has been placed in liquidation;
(d) On dissolution of the association; or
(e} On other grounds provided by law.

22, Dispute reselution

Disputes between the Client and Service Provider, including those that relate to
amendment and termination of the Agreement shall be resolved by the mutual agreement
of the Parties. In case mutual apreement cannot be achieved, disputes shall be resolved by
the courts in accordance with the procedure provided for by law.

23, Renewal of the Agreement

Mot less than twelve months belore the expiry of this Agreement the Service provider
may request the Client 1o enter into a new Agreement which shall be in substantially the
game terms as this Agreement.
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IN WITNESS WHEREOQF, the parties hereto, acting through their representatives there
into duly authonzed, have cansed this A greement to be signed i the respective names,
as of the date first above watlen,

The Schedules 1o this Apreement form an integral part of this Apgresment.
Duly authorized for and on behalf of Service Provider Mfa... ..., ...

SIGNED BY:

Address TR i s e
Mame Signature
Duly suthorized for and on

Behalf of the trrigation water users” association
Address
SIGNED BY IRRIGATION WATER USERS' ASSOCIATION OFFICIALS:
The Chairman

1. Mame Signature:
Secretary ()

B - 21— Signature
Treasurer ()

3. Name ----- Signature
Rep. of Members ()

4. Mame Sipnature
Wilnessed by:

{1} Supervising entity [Authority/County Imigation Development Unit]

Mame- Signature

(2) Ward Representative;

Address

Mame

Signature

Countersigned by the County Direstor

For Imigation/Agriculture F e P =
Name -- Signature
ATTACHMENTS:

Schedule la:  Full description of the Irrigation Infrastructure and Layout Map
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A olhe ™S §

Schedule b Description of Specific infrastructure Components transferred o Service
provider for Operation and Maintenanoee.

Schedule 2:  The Cropping calemdar
Schedule 3:  The Water Distribution schedule (including water supply points)
Schedule 4: Costs reombursement and Payment schedule

Schedule 5:  Imigation  Infrastructure  Specific  Operating Rules (operation  and
maintenance hManual) (if any)

SICILY K. KARTITKL
Cabinet Secretary for Water, Sanitation and lrvigation.

PRIDT ED AND MIBLISHED IV THE GOV ERNMENT PRINTER, MATROBI




SCHEDULE
[Section 8]
EXPLANATORY MEMORANDUM
TO
THE IRRIGATION (GENERAL) REGULATIONS, 2021

PART 1
Name of the Statutory Instrument: Irrigation (General) Regulations, 2021
Name of the Parent Act: Irrigation Act, No. 4 of 2019
Enacted Pursuant to: Section 34(1) of Irrigation Act (No. 4 of 2019}
Name of the Ministry: Ministry of Water, Sanitation and [rrigation
Gazetted on: - 22" September, 2021 .
Tabled on:

PART 11

1. Purpose of the Statutory Instrument

The primary objective of the Regulations is to facilitate better carrving out of the purposes and
provisions of the Irrigation Act 2019, which was enacted in August 2019. The Irrigation Act was

enacted to promote and regulate the development and management of irrigation in Kenya.
The purpose of the Regulations is to ensure: -

1. Sustainable development, management, financing, provision of support services and
effective regulation of the entire irrigation sector in Kenya; and
ii. Compliance to the Constitution and laws of Kenya, international laws and treaties,

agreements and other ratified instruments
2. Legislative Context

The Constitution of Kenya 2010 did not expressly classify irrigation as a devolved function under
the 4" schedule, This position was clarified by the Irrigation Act, 2019 which divides the function

of irrigation between the National Government and the County Government as a shared function.

1
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This is with aim to ensure development, management and regulation of irrigation, to support

sustainable food security and socio economic development in Kenya,

The Constitution, 2010 provides for the management and control of the natural resource base
including water used for irrigation. Chapter Five of the Constitution on Land and Environment
covers issues of land use and water resources. The Fourth Schedule, Part 1 Clause 2 on the
management of international waters and water resources is key to the development of urigation
and other water uses. Clause 22 of the Fourth Schedule deals with the protection of the
environment and natural resources necessary for establishment of durable and sustammable
development. Subsection (c) thereof defines the national Government role as “water protection,

securing sufficient residual water, hydraulic engineering and safety of dams ™ (MWL 2016}

Responsibilities for the irrigation sector in Kenya are shared among (i) Ministry of Agriculture,
Livestock, Fisheries and Cooperatives, responsible for production activities under irrigation, (ii)
the Ministry of Water, Sanitation and Irrigation in charge of managing the irrigation schemes and
of water delivering services, and (iii) East African Community and Regional Development under
the State department for Regional Development and which have been responsible for construction
and management for the majority of multi-purpose dams in the country. This configuration has
been in place since 2003 following reforms in the Water Act (2002},

The Trrigation Act, 2019 has expanded mandate of the Cabinet Secretary in consultation with
responsible County Governments to necessitate the need for the effective regulatory framework to
regulate the irrigation sector and particular. areas for licensing, harmonization of registration and

charging of fees among others in the irrigation sector.

3. Policy Background

In the past, irrigation development strategies and approaches were articulated in a number of
government policy papers including: the Sessional Paper No.4 of 1981 on National Food Policy,
Sessional Paper No. | on Economic Management for Renewed Growth; Sessional Paper No.2 of
1994 on National Food Policy; the Economic Recovery Strategy (2003 - 2007); the Strategy for
Revitalizing Apriculture (2004-2014); the Agriculture Sector Development Strategy (ASDS 2010-
2020) and the Kenya Vision 2030 and more recently in the Agriculture Sector Growth and

Transformation Strategy (2018-2030), All these policies and strategies have not comprehensively
2
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explored ways and means on how the irrigation potential could be better harnessed since they
aimed at providing employment and settlement of the landless basically through development of
national irrigation schemes, as well as broadly dealing with aspects of irrigation (MoWT,2016).

The National Water Master Plan 2030 (NWMP 2030), Kenya's water resources development and
management blue print provides estimates of the country’s water resources and its planning for the
period 2010-2030. The NWMP ED?;II] was formulated based on NWP 1999 and Water Act 2002
and adopts the Dublin principles whose thrust is that water should be managed on a catchment
basis and treated as an economic good in order to attain sustainability in water resources

management and development (WRMA, 2013).

Reforms in the Water Act of 2002 (CAP 372), which was repealed by the Water Act of 2016,
separated “water resources management and development” from *water delivery services’ through
the creation and institutionalization of parastatals. With the devolution initiated in 2013, the water
services mandate has been divided between national and county governments. Water remains a
national resource and the service delivery is now a county responsibility; whenever water crosses
county boundaries, the national-level institutions are called upon to intervene to regulate water

service provision (Boulanger, er al., 2018).

The Constitution of Kenya, 2010 however does not directly or explicitly refer to irrigation as a
devolved function. However, the irrigation function is residual in nature and its vesting at the
national level under Article 186(3) of the Constitution. The Irrigation Act, 2019 comprehensively

shares the functions of irrigation to both the national and county government.

The fourth schedule of the Constitution has assigned specified functions on agriculture to the
national government and the county governments and it stipulates that the two levels of
government shall conduct their mutual relations on the basis of consultation and cooperation
(Article 6,Article 189 (1) (b) (c)). The provisions related to irrigation at the national government
include: the use of international waters and water resources; national public works; protection of
the environment and natural resources (water protection, securing sufficient residual water,
hydraulic engineering and the safety of dams; and agricultural policy and capacity building and
technmical assistance to the counties and public investment). The Executive Order No 1/2016 of
May 2016 established the Ministry of Water, Sanitation & and Irrigation and a State Department
of Irrigation (SDI) (National Irrigation policy, 2017).

3
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The Kenya National Water Master Plan 2030 included aspects of Kenya Vision 2030, aims to
present a framework for water resources development and management consistent with the
country’s social and economic development activities. One of the objectives of the plan is to
increase the area under irrigation to 1.2 million hectares (from around 160,000 in 2013). The main
purpose of Water Act 2016 1s 1o adapt national water management to the decentralized structure

in place since the approval of the Constitution of Kenya 2010 (Boulanger, er of , 2018).

The Irrigation Act Cap 347 of 1966 Revised 2012 [1986] (now repealed) established the NIB with
a mandate to identify, design, develop, administer and manage public irrigation schemes, The
public schemes are Mwea, Hola, Perkerra, Bura, West Kano, Ahero and Bunyala, and more
recently the Galana Kulalu irrigation scheme. Over time the NIB activities have expanded to

include development of smallholder wrrigation schemes.

This Act did not take into account community-based smallholder and private imgation schemes.
Moreover, there are other public irrigation schemes managed by Regional Development
Authorities (RDAs) which are statutory Boards and parastatals. These include TARDA Act Cap
443, CDA Act Cap 449, ENNDA Act Cap 448, KVDA Act Cap 441, LBDA Act, and ENSDA Act
etc. There are also other institutions and semi-autonomous agencies involved in irrigation
development and management and other state agencies responsible for infrastructure development,
environmental conservation and management, public health, research and training institutions

including universities which are not covered under the Act.

The irrigation Act No. 14 of 2019 addresses gaps in the old law while cognizant of the new
governance structure created by the Constitution and provides for the development, management
and regulation of irrigation, to support sustainable food security and socioeconomic development

in Kenya, and for connected purposes.

The institutions that regulate the irrigation sector include the Ministry of Water, Sanitation and
Irrigation, Water Resources Authority (WRA) and the National Environmental Management

Authority (NEMA) and other related institutions.



4.0 Challenges being addressed

The irrigation sector has faced many challenges including operating without an established and
specific irrigation policy which has recently been developed, low rate of irrigation infrastructure
development, inadequate funding for development and investment by the public and private sector,
poorly developed marketing channels and lack of diversification of irrigated commodity value
chains. Further, the legal and regulatory frameworks have not been reviewed to reflect the

emerging operational and socio-economic realities.

A well organized, coordinated and regulated irrigation sector in the country will facilitate
accelerated development. This will enable and encourage accelerated irrigation infrastructural
development, increased productivity per unit volume of water, increased water harvesting and
storage, improved scheme management, enhanced stakeholder participation and improved

business opportunities in the sector.

In order to attain the envisaged economic growth and sustained food production, the country needs
to reduce reliance on rain-fed agriculture and increase irrigation-based systems that allow

production throughout the yvear and increased agricultural productivity.

Irrigation accounts for 1.7 percent of total land area under agriculture, contributes 1% to the GDP
and provides 18% of the value of all agricultural produce, demonstrating the potential of irrigation
in increasing agricultural production and productivity. With irrigation, agricultural production can
be increased by up to 400%, and jobs created at the rate of up to 15 persons per hectare directly
and indirectly. A robust irrigation sub sector will guarantee raw materials for agro-industries,
create employment opportunities especially for youth and women, improve security and stem the

tide of rural urban migration in search of employment opportunities (MoW1, 2017).

Kenya has not fully developed her irrigation potential estimated at 1,342 million Ha. The irrigation
potential is based on surface and underground water including water harvesting and storage. By
the end of 2015, approximately 180,503 ha of irrigation had been developed. This is about 13.5%
of the potential leaving more than 80% of Kenya's irrigation potential untapped.

The nrigation development plan in the National Water Master Plan2030 (NWMP 2030) was
formulated assuming that water saving irrigation is introduced to maximize the new irrigation
development area, If the water saving irrigation is not introduced, the possible new irrigation

5



&

development area in 2030 will decrease from 623,700 ha to 530,800 ha (a decrease of about 15%)
because the overall irrigation efficiency is lowered, The irrigation development plan is expected
to actively introduce the water saving irrigation 1o be close to the target of the Kenya Vision 2030
to the maximum (MENR, WRMA, 2013).

5. Consultation outcome

The Ministry undertook mapping of various stakeholders from different levels as is the spirit of
the Statutory Instruments Act, 2012. The Ministry organized four workshops to provide an
opportunity for the public to participate in the process. The workshops were distributed throughout
the country in which the Ministry chose a central region for the participants, The workshops took
place in KALRO Dairy Research Institute Naivasha for counties in Central and Rift Valley
Regions, Tom Mboya Labour College Kisumu for counties in Western, Nyanza and neighbouring
Rift Valley Counties, Embu Agricultural Training College in Embu for counties in Eastern and
North Eastern regions and Bandari Maritime Academy Mombasa for the counties in Coastal region

and other neighbouring regions.

The workshops were attended by representatives from all the forty seven counties, two farmers
from each county, representatives from the Council of Governors, Representatives from
educational institutions and representatives from Water Resource Authority among other
professionals. The Ministry also made a presentation to the Joint Agricultural Sector Consultation
and Cooperation Mechanism Working Group on Policies, Standards and Regulations and received

useful comments on the draft Regulations.

The national validation workshop held at the Kenya School of Monetary Studies (KSMS) in
Nairobi on 23™ January, 2020 was attended by a large representation of the stakeholders likely to
be affected by the Regulations, CECs from various counties who are likely to be affected by the

Regulations and most importantly farmers from different schemes across the country.

The Ministry presented the draft Regulations to the attendees explaining each and every clause as
well as engaging the participants on their possible views on the Regulations. The Minstry
explained the importance of the Regulations in realigning the irrigation industry and reforming the

agricultural sectot.
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The records from the public forums show extensive deliberations on a myriad of issues that arose

from the proposed Regulations. The participants were further given opportunity to read and

analyse the Regulations and share their views through email to the Ministry. It was also apparent

that the Ministry collated, reviewed and incorporated into the proposed Regulations the issues

raised and comments received from the workshops.

The public consultations outcomes were as follows:

NO. | PROPOSALS OPINION BY | RESPONSE ACTION TAKEN
(STAKEHOLDER | BY MINISTRY
S)

1. Proper definition of | To define terms The Ministry Amendment of regulation 2
various terms under | including; irrigation | will provide to include proper definition
the regulations services, good definitions to of terms under the
including; agricultural the terms used regulations
irrigation services, | practices, small in the
good agricultural haolder and small regulations
practices, small scale, federation,
holder and small designated area and
scale, federation, designated scheme,
designated area and | in the regulations
designated scheme,
among others

F 3 Delineation of the | To define the The Ministry Definition of minimum
minimum acreage | specific minimum will look at this | acreage in the service area
forming an acreape that is provision in under regulation 2 was
irrigation area deemed by the consultation of | provided.

regulations to for a various
service stakeholders in
area/irrigation area the industry and

thereafter will
he able to define
the acreage for
the service area.

Members of the
public may also
submit their
proposal to the




Ministry for
consideration.

Conflicting roles of
the agencies under
the regulations.

To harmonize the
roles of National
Irrigation Authority,
the National
government and the
County povernment
with the provisions
of the Irrigation Act,
2019

This is admitted
as necessary and
the Ministry wall
harmenize  the
provisions of the
regulations with
the parent Act.

The regulations should be
amended taking into
account the conllicting roles
of the National Irrigation
Authority, the National
Government, the County
Government and other
agencies under the
regulations

Registration of
professionals in the
irrigation industry.

To harmonize the
registration of
professionals in the
irrigation industry
with the existing
regimes in Kenya,

It was clarified
that the Ministry
seeks to create a

| database of all

the professionals
in the industry

Amendment of part V and
the fifth schedule of the
regulations to create an
integrated information
system for prolessionals in
the sector in line with the
existing regime.

| Capacity building | To create awareness | The Ministry Ta be provided for
E and awareness amongst farmers on | agreed to
creation among the importance of | conduct
!, farmers irrigation awareness of the
: regulations.
The regulation lack | To ensure that the The Ministry Amendment of regulation 5
provisions on environmental Agreed to take | to take inlo account climaie
climate change standards are met into account the | resilience, integration of the
resilience, within the existing recommendation | ecosystem and economic

integration of
ecosystem and
economic

sustainability.

legislations

sustainability.

Gender sensitivity

To be in line with
the two third gender
rule requirement in
the Constitution

To be included

Amended in repulation 5




6. Guidance

There is need to conduct stakeholder sensitization for the various players in the irrigation industry.
This should be done both at the National and County Government Levels of government. Further
consultations will also be held at the County level of Government to provide insights on the

implementation of the Regulations.

The stakeholder engagement and sensitization was adequately done by the Ministry and all the
stakeholders both at the National, Private sector and the County Government were involved and

consulied.
7.0 Impact
7.1 Impact on Fundamental Rights and Freedoms

It is envisioned that the Regulations shall have a positive impact on the on the fundamental rights
and freedoms through promotion of economic and social rights of the citizenry as contemplated
under Article 43 of the Constitution and ensuring accessibility of employment opporiunities and

other opportunities for social and economic advancement.

The Regulations shall also enhance the right to access information to industry players as provided

in article 35 of the Constitution.

The Regulations also create alternative dispute resolution mechanisms which will enhance the
right to fair administrative action as provided in article 47 of the Constitution that require

administrative action to be expeditious, efficient, lawful, reasonable and procedurally fair,

7.2 Impact on the Public Sector

The Regulations shall have a positive impact by enhancing coherence and streamlining of the

management and supportive strategies towards the improvement of the irrigation industry.

7.3 Impact on the Private Sector

It 1s expected that all the key players including farmers, financial institubions, academic and
research institutions, stakeholders and irrigation service providers will stand to benefit from a
better regulated irrigation sector and conducive operating environment for their different

businesses and will protected from often negative interferences from Governments and
L,
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Government agencies;, and other political interferences. This will improve productivity in the

agricultural sector.
8. Monitoring and Review

The Mimstry working together with the National Irrigation Authority and the National
Government and County Governments will thus work hand in hand to promote research,
reviewing, monitoring and evaluating the effectiveness of the draft Regulations towards prometing
the growth and development of the irrigation sector. The review, momitoring and evaluation will
be a subject of great interest 1o all parties particularly because of its potential to make it easier for
the Ministry o regulate the irrigation sector. li is projected that the aim will be 1o cause a reduction

in incidences of non-compliances with the Act thus ensuring food security for Kenya.

9, Contact

The Cabinet Secretary,

Ministry of Water, Sanitation and Irrigation,
Maji House, Ngong Road,

P.O Box 49720 - 00100,

Mairohi.

Or by e-mail: secretaryirrigation82(@amail.com
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STATUTORY INSTRUMENTS ACT, NO. 13 of 2013
CERTIFICATE OF COMPLIANCE
UNDER THE IRRIGATION ACT, 2019
THE IRRIGATION (GENERAL) REGULATIONS, 2021

Whereas the Cabinet Secretary for Water, Sanitation and Irigation has published the Draft
Irrigetion (General) Regulations, 2021 pursuant o the powers conferred by section 34(1) of the
Irrigation Act, 2019, IT IS8 HEREBY CERTIFIED that the aforesaid Ierigation (General)
Bepulations, 2021

a) Meet the requirements relating to Regulatory I_.mpm:t Statement in the Statutory
Instruments Act Na. 23 of 2013 and the guidelines have been complied with; and

by In my opinion, the Regulatory Impact Statement adequately assesses the likely impact of
the Irrigation (General) Regulations, 2021,

Bignature of Cabinet Secretary

BICILY KANINI KARIUKI, (MES) EGH,
CABINET SECRETARY
MINISTRY OF WATER, SANITATION AND IRRIGATION
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MINISTRY OF WATER, SANITATION AND IRRIGATION

REGULATORY IMPACT STATEMENT (RIS)

THE IRRIGATION (GENERAL) REGULATIONS, 2021




Introduction

The Regulatory Impact Statement for the proposed Irngation {General) Regulations, 2021 was
prepared in accordance with the provisions of sections 6 and 7 (1) and (2) of the Statutory
Instruments Act, 2013. Section 6 of the Statutory Instraments Act, 2013 requires the Regulation
Making Authority to prepare a Regulatory Impact Statement (R1S) for the proposed regulations
indicating the costs and benefits of the proposed regulations on the public and stakeholders.
Section 7(1) and (2) of the Act set out the contents of a Regulatory Impact Statement for the
proposed regulations as follows:

1.0 A Statement of the Objectives and Reasons for the Proposed Regulations

The primary objective of the Regulations is to facilitate better carrying out of the purposes and
provisions of the Irmgation Act 2019, which was enacted in August 2019. The main object of this
Act of Parhament 15 to promote and regulate the development, management, financing and
imigation supporl services 1h Kenya.

The purpose of the Regulations 18 10 ensure:

i.  Operationalization of the Irigation Act, 2019 in the spirit of the Tmigation Policy, 20107,

ii.  Sustainable development, management, financing, provision of support scrvices and
effective regulation of the entire imigation sector in Kenya; and

iii. Compliance with the Constitution and laws of Kenya, international laws, treaties and
agreements and other ratified instruments.

2.0 Statement on the Effect of the Proposed Regulations
2.1  Effects on the Public Sector

The proposed Regulations will affect the public sector in the following ways:

i. The Government will establish a coherent and regulated environment for streamlined
oversight and improved management and development of the imigation sub-sector;

ii. County governments will have a well-organized irrigation policy and supportive
strategies implementation structure at the local level through the County bmigation
Development Units for the regulation and betler coordination of the imgation sector and
promoting arrigation developments in the counties and thus increase agricultural
production and incomes for farmers;



iid.

iv,

Vi,

vil.

2.1

Conservation and protection of all current and potential irrigation areas in the country for
sustainable irrigation development and better control of environmental hazards such as
floods;

The National Irrigation Authority will have improved sector structures, systems and
implementation framework for more effective irrigation sector regulation, planning and
development;

The broader agricultural sector and national economy will benefit from the increased
volumes of production and exports from irrigation schemes and thus increased foreign
exchange earings;

The Regulations will provide opportunities for public and private sector partnership for
irrigation investments, building synergies in the development and management of the
irrgation sector; and

Increased cooperation and collaboration in irrigation research, science and technology,
and information sharing with all stakeholders including regional and international
partners.

Effects on the Private Sector

The proposed Regulations will affect the private sector in the following ways:

ii.

iv.

Irrigation sector players including private companies, water users associations and
umbrella associations, producers’ associations/organizations, farm inputs and equipment
suppliers, irrigation equipment and machinery suppliers, irrigation articles manufacturers
and suppliers, irrigation firms, irrigation professionals, irrigation service providers will
stand to benefit from a better regulated irrigation sub-sector and conducive operating
environment for their different businesses. They will also be protected from often
negative interferences from Governments and government agencies: and other political
interferences;

These private sector actors will also have an opportunity to partner with the Governments
and government agencies for synergy in the development and management of the
irrigation sector;

Sustainable viable businesses will be established and can thrive in the irrigation sector,
This may attract new local and foreign investors to invest in the sector in the country;

Irrigation farmers and entities will access irrigation services only from qualified and
registered professionals and firms which will ensure quality, effective and efficient
services for the users:



v.  Quality and safety of produce from the farms, human and environmental health will be
enhanced through good on-farm water management and agricultural practices;

vi, Irrigation wsers and even those in irrigation water users associations will select their
urigation services providers based on quality, cost of services, efficiency and
effectiveness. This will promote competition amongst the service providers for the
benefit of the users e.g. resulting in better costing and services;

vii.  Irrigation developments will increase agneultural production, create employment and
improving livelihoods of farmers and rural populations through increased earmings,

viii.  Production and supply comsistence of raw matenals for agro-processing will be
improved; and

iX, Academia and research organizations will also be winners in this regard because the
Regulations create a demand for their services.

2.3 Effects on fundamental rights and freedoms

Article 43 of the Constitution provides for the economic and social rights. It affirms the rights of
individuals and communities to an adequate standard of life including right to accessible and
adequate housing, right to adequate food of acceptable quality and right to clean and safe water
in adequate guantities. The State has an obligation to allocate and provide resources for the
pragressive realization of these rights.

Article 55 of the Constitution requires the State to take measures to ensure the youth can access
employment and other opportunities for social and economic advancement. Thus the State has a
constitutional obligation to promote mvestment, income and wealth creation in the agricultural
sectors and other sectors of the economy. In addition, the government has an international
obligation to promote the right to work in the country.

The proposed Regulations shall have the following positive impacts on rights and freedoms of
individuals. They will provide better returns on their produce and investment to existing and new
irigation farmers. The Regulations will also create wealth and employment for more Kenyans in
the rural areas while producing raw materials for agro-processing. This would contribute to
improved household incomes and enhances capacities to afford an adequate standard of living
envisaged in article 43 of the Constitution.

Further, the proposed Regulations seek to advance the govemment policy of transforming
Kenya's agricultural sector aimed at achieving the national goals set out in the Kenya Vision
2030, the Government’s Big 4 Agenda, the National Imrigation Policy, the National Agriculture
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Policy and the Agriculture Sector Transformation and Growth Strategy (ASTGS) and individual
County Integrated Development Plans (CIDPs) whereby the agricultural sector shall be a key
driver of economic growth and value addition. The Regulations will not only enhance public
participation of the players in the sector and enable public-private partnership in the development
and management of irrigation in the country but also ensure consumers of irrigated products have
quality and safe products to consume as required in article 46 of the Constitution as well as
preserve the environment as required in article 42 of the Constitution on the right to a clean and
healthy environment,

Regulations 76 and 112 of proposed Regulations shall enhance the right to access information to
industry players as provided in article 35 of the Constitution. Regulation 76 provides for sharing
of information relating to maintenance and condition of a transferred irrigation system while
Regulation 112 provides for the establishment and maintenance of an irrigation and drainage
management information system.

Regulation 83 - 87 of proposed Regulations enhance the right to fair administrative action as
provided in article 47 of the Constitution that require administrative action to be expeditious,
efficient, lawful, reasonable and procedurally fair. They establish a Dispute Resolution
Committee to resolve disputes among members of associations. They also provides for the
dispute resolution procedures and appeal process to enhance fairness in dispute resolution in the
sector,

Whereas Regulation 49 of the proposed Regulations recognizes the important roles being played
by irrigation water users’ association in development and management of community-based
irrigation schemes, it may violate the provisions of article 36 of the constitution on freedom of
association. This is because it compels individuals to form irrigation water users association.
Article 36 allows individuals the freedom to form or join or participate in activities of an
association. Article 36(2) of the Constitution disallows compelling an individual to join an
association. Regulation 49(4) provides that where residents are unable or fail to form an
association within twelve months of coming into force of the Regulations, the supervising entity
“may compel such persons to form an association”. This may be held to be unconstitutional.
However, the violation is justifiable and reasonable and the circumstances of the schemes and
the limitation of the right can be argued to be proper.



30 Statement on Regulatory & Non-Regulatory Options

3.1 Option 1: Maintaining the Status Quo

Before considering new interventions, it is important to consider whether the problem could be
resolved by making changes to practices within the existing regulatory framework, thus
maintaining the status quo. Examples of this ane;

i.  Making use of existing laws, regulations and/or guidelines e.g. the Irrigation (National
[rrigation Schemes) Regulations, 1977,

. Simplifying or clanfying existing regulation;
iil.  Improving enforcement of existing regulation; or

iv. Making legal remedies more accessible or cheaper.

3.2 Option 2: Passing the Regulations

Government can achieve its policy objectives by using taxpayer's money or through a range of
non-spending interventions, including regulations. The purpose of these Regulations is to ensure:
(a) sustainable development, management, financing, provision of support services and effective
regulation of the entire irrigation sector in Kenya; and (b) compliance with the Constitution and
the Laws of Kenya, international laws, treatics and agreements and other ratified instruments.
These Regulations aim to set rules to protect and benefit people, businesses and the environment,
stabilizing markets and addressing market failures to support economic growth. Regulations can
also create costs for businesses, and the public sectors. It can, if overused, poorly designed or
implemented, stifle competitiveness and growth.

Adoption and operationalization of the proposed Regulations will:

i.  Facilitate the implementation of the National Irngation Policy, 2017 to address all aspects
of the imigation sector and to align 1t to the Constitution of Kenya, 2010 in order for the
two levels of government to work together harmoniously for the full exploitation of the
irrigation potential in the country;

il.  Facilitate the implementation of the Irrigation Act, 2019 for the development,
management, financing, provision of support services and regulation of the entire
irigation sector in Kenya;

iii. Support increased participation of the private sector and promote public-private
partnerships in the irrigation sector thus allowing for an expanded and more efficient
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irrigation sector that will support the country’s agricultural development agenda as
envisaged in the Kenya Vision 2030, the Big 4 agenda, National Irrigation Policy, the
national agrniculture policy including the Agriculture Sector Transformation and Growth
Strategy (ASTGS) and individual Counties Integrated Development Plans (CIDPs) to
make the agricultural sector be a key driver of economic growth and value addition;

Improve quality of irrigation services offered in the country by allowing only qualified
and registered professionals and firms to provide such services which will ensure quality,
effective and efficient services for the irrigation farmers, agencies and other entities;

Streamline and coordinate irrigation sector for a coherent, coordinated and regulated
environment for oversight and improved management and development of the irrigation
sector, and remove hurdles that have negatively impacted on the sector;

Develop and maintain a realistic data base on the sector inclusive of registers of irmgation
schemes, irrigation water users’ associations and umbrella associations, irrigation permit
holders, land and water utilization, all sector players including private irrigation
companies, producers’ associations and organizations, farm inputs and equipment
suppliers, irrigation equipment and machinery suppliers, irrigation articles manufacturers,
irrigation firms, irrigation professionals, irrigation service providers in Kenya for better
coordination, control and planning in the sector;

Increased irrigation information access to stakeholders, especially smallholder farmers
and prospective investors for informed on-farm and investment decisions;

Enhance quality and safety of produce from the farms to better promote human and
environmental health;

Protect all current and potential irrigation areas in the country by designating and
gazettement as irrigation areas,

Promote adoption of water harvesting, storage and wastewater recycling technologies
thus contribute to increasing available water for increased irrigation and effective
irrigation water management; and

Enhance safety standards in the irrigation infrastructure designing, construction and
aperations to avert human lives and property losses from imrigation structure failures.

The Regulations are thus important for the development, management, financing, streamlining
and organizing the irrigation sub-sector.



3.3 Option 3: Other Practical Options

Alternatives to regulation include information and education, market-based structures, self-
regulation and co-regulation. In addition, existing policies can be improved, without further
regulation, using techniques such as behavioral insight or changing enforcement practices to
improve compliance. Such approaches may be better or worse for business and the economy than
an equivalent regulatory measure.

L

1ii.

2.

Alternatives to regulation include:

No new intervention/do nothing: This may include making use of existing laws and
regulation; simplifying or clarifying existing laws and regulations- the Irrigation (National
Irrigation Schemes) Regulations, 1977, improving enforcement of existing laws and
regulations; or making legal remedies more accessible or cheaper and as discussed in the
section above status quo in the sector is likely to remain,

Information and education: Information and education can be used to empower irigation
industry players to make their own decisions, improving choice for mutual benefit of all.
For instance, there are potential risks associated with this. Information and education can
take time to make an impact. Access to information and the ability to use it can vary within
a community and so may not reach all equally. It may also not be straightforward to assess
how people will react or change their behaviour in response to the information provided. [t
will also increase costs for government and businesses that will be providing the
information and education required.

Incentive/market-based structures: The government can use economic instruments, such
as taxes, subsidies, quotas and penmits, vouchers etc. as initiatives to realize the desired
objectives. These initiatives however are only practically possible in well-developed and
efficiently functioning sectors which have well defined structures unlike the irrigation
sector. Further, often these sorts of systems need their own regulation to establish the
framework and may have additional costs to the government and are unlikely to be
effective in the irmigation sector.

Alternatives models of regulation:

i. Self-regulation;

An industry or a profession can self-regulate, for example through the use of codes of
conduct, customer charters, standards or accreditation. In many cases rules and codes of
conduct will be formulated by the industry representatives or organizations under their
own initiative. In the absence of well-developed sector organizations, self-regulation is
not possible



4.0

1. Co-regulation.

Co-regulation is an intermediate step between state-imposed and self-regulation that
mvolves some degree of explicit government involvement where the industry may work
with govemment to develop a code of practice whose enforcement would be by the
industry or a professional organization and accredited by government. In the absence of
well-developed sector organizations, co-regulation is not possible.

Costs-Benefit Analysis (CBA)

4.1 Economic, Environmental and Social Impacts

The economic impacts of the regulations

Economic benefits of proposed Regulations are:-

i

1L

1il.

Increase the area under irrigation from the current approximate 201,962 hectares to the
country’s potential of [1.342 million hectares by 2030 by increasing the area under
urigation by 40,000 hectares per year in line with the National Irrigation Policy. Vision
2030 envisioned 404,800 hectares under irrigation especially in the Arid and semi-arid
area by putting 30,000 hectares of land under irrigation each year. This plan will ensure
Kenya hit the one million irrigation acre threshold (405,000 hectares) in 12.5 years;

Increase irrigation contribution to country’s GDP by 400% to the projected potential from
the current estimated 3% contribution through increased agricultural production and
productivity;

Increase irrigation contribution to the total value of all agricultural produce by 400% to
the projected potential from the current estimated 18% contribution through increased
agricultural production according to the National irrigation policy, 2017; and

Create many jobs opportunities at the rate of up to 15 persons per hectare directly and
indirectly through professional services.

Other economic benefits but which are difficult to quantify with the available data and
information in this assignment are:

1.

11,

1il.

Guarantee raw materials for agro-industries;
Increased agricultural production under irrigation;

Increased exports of products/produce from irrigation schemes;



iv. Increased value addition and product diversification;

v, Increased foreign exchange earnings from irrigation products exports;

vi. Inereased savings and investment by imgation farm families;

vil. Foreign direct investment through new investments in production, value addition and
marketing in Kenya's irrigation sector;

vili. Improved terms of trade - substitution of imported agricultural produce with locally
produced produce;

1x. Aquaculture can be introduced and incorporated in the irrigation schemes as a
complimentary activity to diversify production and income streams for farmers;

x. Increased cess and taxes from increased agricultural produce;

%i. Reduced health costs due to improved nutrition; and

xil, Low and alfordable cost of food items for househalds.

Economic costs of the proposed regulation

The economic costs of the proposed Regulations are:

ii.

il

v,

The Regulations require the users to acquire and renew the licence and permit at a
fee;

The Regulations require different types of studies and surveys including irrigation
schemes feasibility studies, water quality analysis, hydrological surveys ete. and
which are mandatory and will be a costly process for irrigators;

The Regulations require that only qualified and registered professionals and firms
will provide urigation services mn the country. These will be more expensive to
engage (for good reason) and they may not be readily available in some parts of the
country and may thus result to delays to planning, implementation, management or
provision of services in the irrigation schemes;

Effective implementation of the Regulations will require increased investment in
capacity building of imgation stakeholders on among others good on-farm water
management and agricultural practices, development and maintenance of the sector
register, schemes audits, monitoring and evaluation etc; and

9



¥.

The Regulations may also introduce additional transactional costs from bureaucracy
due to the many processes envisaged in the Regulations resulting in time delays,

The social impacts of the regulations

The social benefits of proposed Regulations are:

i

1i.

111,

¥i.

¥ii,

Decreased poverty level among the farm families and the community in general;

Improved income distribution among the farm families and the community in general
and thus reduced inequalities;

Improved access to water and sanitation among the farm families due to increased
INCOomes;

Improved health status of the farm families and the community resulting to reduced
child and maternal mortality and reduced discase incidences due to improved
nutrition and improved food safety;

Improved education levels and reduced illiteracy;

Reduced tide of rural urban migration in search of employment opportunities; and

Improved security amongst rural populations in irrigation areas.

Social costs of the proposed regulation

The social costs of the proposed Regulations are:

1. Whereas land within public national and county public irrigation schemes is allocated at
no cost and permits are perpetual with succession embedded within the dependant, some
of the provisions of the Regulations especially on tenure and obligations may be viewed
as infringing on individuals rights especially in the public irrigation schemes and there
may be difficulties in their acceptance as they may be interpreted as extending insecure
land tenure system that has always characterized public irrigation schemes in Kenya;

1. Increased gender disparities for youth and women in certain arecas;

iii. Loss of cultures, habits and social value systems held for long time; and

v. More conflicts between neighbors for water as schemes become bigger.

10



The environmental impacts of the regulations
The environmental benefits of proposed Regulations are:

I.  Improved utilization and access to suitable and affordable water for imigation;

i Better control of environmental hazards like floods and reduced risks from irrigation
infrastructure failures;

iti. Increased afforestation and reduced deforestation;
iv. Reduced carbon emissions;
v. Improved land conservation, utilization and management in all irrigation areas; and

vi. Reduced soil degradation due to improved run-off water and irrigation scheme discharge
management, improved plant cover.

The possible negative impacts of the Regulations may include:
i. Reduced rivers flow and disturbed aguatic ecosystems;
ii. Increased groundwater recharge, waterlogging and soil salinity;
. Reduced downstream river water quality;
iv. Reduce water access for downstream water users;
v. Lost land use opportunities,
v, Oroundwater depletion mining with wells, land subsidence; and

vil. Expansion of imgation schemes may result to an increase in water borne diseases and
insect pests breeding areas negatively affecting health of the population and increased
insects nuisance to the public where schemes management fail to fully comply with the
approved Environmental Management Plans.

However, with good imigation design, development and management, these negative
environmental impacts can be significantly mitigated and impacts reduced.

I1



4.2 Administration and Compliance Cost

RIS notes that resources would be required for operationalization of the Regulations which will
include human resource and operation costs for enforcement as well as for awareness creation of
the Regulations to different stakeholders in the irrigation sector. It is assumed that more
resources will go to the implementation of the wider national agriculture policies which support
extension services (now a devolved function) for strengthening knowledge transfer and
technology distribution among the farmers and in the implementation of the National [rrigation
Policy, agriculture sector transformation and growth strategy and the Big 4 agenda.

The government will also incur costs in the identification, mapping, assessment, protection
gazettement, status review, and monitoring of all and potential irrigation areas across the country
as protected irrigation areas.

4.3 Assessment of Return on Investment (Benefit)

Passing and operationalization of the Regulations will be critical in facilitating development of
the imigation sector. It will streamline Kenya's unstructured irrigation sector to allow
coordinated control of the sector, create a level playing field for all sector players and promote
professionalism and fair trade practices to support Kenya's agricultural development and
manufacturing pillars as envisioned in the Kenya Vision 2030, the Big 4 agenda, ASTGS and
individual counties’ CIDPs, An effective, efficient and well developed irrigation sector will
optimize land utilization in irrigation areas and support increased production and produetivity of
quality agricultural products that meet international market standards, and ensure consistent
provision of quality raw material for agro-industries to sustainably guarantes improved incomes
for the farmer and thus improved livelihoods and social welfare for communities, while
guaranteeing other businesses within the sector good returns and higher export earnings for the

country.

In broad terms, the RIA notes that following broad benefits and returns on investment will be
achieved:

1. The Regulations will streamline the unstructured irrigation sector for better functioning
while allowing for fair competition and this will result to enhanced efficiency and
development of the industry;

il. Improved access to reliable irrigation information and irrigation services from the

professionals, firms, contractors and other service providers- will support the farmers and
other stakeholders to improve the productivity and quality of their service delivery;

12



1il.

.

Vi

vil,

Vil

Xi.

-

X1

Enabling policy operating environment will be attractive to new investors expanding
irrigation in the country, thus contributing towards reaching the national target imgation
area;

A reliable comprehensive data base on the sub-sector inclusive of a register of imigation
schemes, irrigation water users’ associations and association of irrigation farmers,
irrigation permits holders, land and water utilization, all sector players including private
irrigation companies, producers’ associations and organizations, farm inputs and
equipment suppliers, irrigation equipment and machinery suppliers, irigation articles
manufacturers, irrigation firms, irrigation professionals, irrigation service providers in
Kenya for bettér coordination, control and planning in the sector;

More efficient and effective irrigation water use planning, management and utilization
for sustainable water resources management and development;

Adoption of appropriate water harvesting, conservation, saving, utilization and
wastewater recveling technologies;

Establish clear structured mechanisms for discharge of water from urigation schemes,
thus reduce environmental contamination;

Inereased agricultural national production and value addition will translate into increased
agricultural exports and thus increased foreign exchange earnings;

. Inereased agricultural production which translates to increased job creation through farm

labour, agro-processing and products manufacturing, value addition, marketing and
auxiliary services;

Research in the irrigation sub-sector will be focused to address identified issues and
support further development of all spheres of the sector;

Increased and effective public and stakeholders’ participation in irrfigation development
processes including direct private sector and public-private parinerships; and

. Adoption of good agricultural and on-farm water management practices for increased

returns and thus a motivation for increased investment in irrigation,

4.4 Quantification of the Benefit

In 2019, the country experienced a mixed weather phenomenon. This was characterized by
drought during the first half of the year, followed by high rainfall in the second half of the year.
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This culminated in reduced production of selected crops and pasture for livestock, Consequently,
the agriculture sector performance decelerated from 6.1 per cent in 2018 to 3.6 per cent in 2019,
Maize production reduced from 44.6 million bags in 2018 to 39.8 million bags in 201%. Tea
production decreased by 6.9 per cent to 458.5 thousand tonnes in 2019, while sugar cane
production decreased by 12.5 per cent to 4.6 million tonnes over the same period. However, total
guantity of coffee produced increased by 8,7 per cent from 41.4 thousand tonnes in 2017/18 to
45,0 thousand tonnes in 2018/19, The export quantities of fresh horticultural quantities increased
slightly by 1.8 per cent from 322.6 thousand tonnes in 2018 to 328.3 thousand tonnes in 2019.
The quantity of formally marketed milk increased by 5.3 per cent from 634.3 million litres in
2018 to 668.2 million litres in 2019, Total paddy rice production rose by 42.6 per cent from
112.6 thousand tonnes in 2018 to 160.6 thousand tonnes in 2019.

The value of marketed production at current prices for the first time in the last five years
decreased by 6.5 per cent from KSh 498.3 billion in 2018 to KSh 465.7 billion in 2019. Eamnings
from sugarcane decreased by 16.6 per cent from KSh 21.0 billion in 2018 to KSh 17.6 billion in
2019, while pyrethrum eamings increased by 49.2 per cent from K3h 26.2 million in 2018 to
KSh 39.1 million in 2019. During the year under review, coffee earnings decreased by 31.5 per
cent from KSh 14.8 billion in 2018 to KSh 10.2 billion in 2019. This was mainly attributable to
excess production of coffee globally, especially, in Brazil, which led to reduced average prices.

It is estimated that irrigation provides 18% of the value of all agricultural produce demonstrating
the potential of irrigation in increasing agricultural production and productivity (MWL, 2016).

By 2015 only an estimated 180,503 hectares of irrigation land had been developed which is
equivalent to 13.5% of the total estimated 1,341,900 hectares potential that could be wrrigated and
was contributing an estimated 3% to the GDP. According to the National Irrigation Policy,
agricultural production can be increased by up to 400 percent, and over 1 million jobs created at
the rate of up to 15 persons per hectare directly and indirectly in the sub-sector. This can be
interpreted that the current contribution of irrigation to the national GDP, in Agriculture Value
Added and value of marketed agricultural production can be increased by 400% with the right
interventions in irrigation development and management whilst creating millions of jobs in the
sector.

In addition to expanded irrigation schemes, irrigation sector contribution to the economy can
further be increased by enhancing efficiency in existing schemes. Many of the existing
community-based smallholder imrigation schemes in the country have a long history of
management failures, inefficiencies and a myriad of other problems that stem from the inabilities
to self-governance including those that were government managed through the NIB and have
been operating well below their capacity. The government managed schemes worked under a
relatively closed management by the NIB and traditionally grows rice with little or no rotation,
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Studies have shown that irrigation can increase yields of the top Kenya's five crops of maize,

pulses,

fruits, tea and roots and tubers by one to seven times compared Kenya's predominantly

rain-fed yields today. While investment in imigation technology repays faster for cash or high
value crops, there is a business case for all Kenya's important crops.

5.0
5.1

Reasons why other Regulatory Options are not Appropriate

Option 1: Maintaining the Status Quo

Maintaining the status-quo will only sustain the challenges in the irrigation sub-sector, curtailing
new developments in the sub-sector and even allow further decline in this sub-sector, incleding
the following:

1.

i,

Vi,

Vil

The irmgation sector will continue to remain unstructured and not effectively regulated
allowing continued operation of unqualified, unscrupulous, quick-for-profit players who
do not necessarily comply with set irrigation standards resulting to the installation of
unsafe irrigation and failed infrastructures which are harmful to lives, health and to the
environment, inefficient and unsustainable exploitation of water resources, reduced
agricultural productivity and production in the urigation schemes, reduced produce
quality and food safety and the sub-sector will remain unattractive to new private sector
investments;

Irrigation information and services will remain inaccessible by many users and potential
investors to inform on-farm and investment decisions:

Quality of wrigation services offered in the country will continue to be low and
expensive,

- Exploitation of Kenya's irrigation potential of 1.342 million hectares which is currently

estimated at 15.05% will remain low:

Limited private sector participation in irrigation development, leaving the sector as a
monoepoly for less business efficient public agencies;

Underutilization of irrigation schemes by farmers in underperforming andfor collapsed
schemes and especially by smallholders in public irrigation schemes who do not realize
optimal benefits of irrigation;

Continued mismanagement of irrigation schemes and especially public schemes resulting
to their under-performance or even total collapse and thus loss of public investments;



Yiil.

X,

xi.

xil.

xiil.

X1V,

X,

XV,

XVl

Agricultural productivity and quality of Kenya's agricultural products will decline
further, reducing export volumes and acceptability in some markets, thus, reduced foreign
exchange earnings;

Farmers® earnings will also reduce as a result of reduced productivity and product quality,
thus impacting on the farms families’ ability to access social services and amities
including housing, health, education etc.,

Reduced earnings for farmers will also translate to loss of employment opportunities in
agricultural production in the rural areas, increasing the rate of unemployment in the
country and insecurity,

The environmental hazards resulting from low adoption of good agricultural practices
and poor on-farm water management practices continue destroying Kenya's environment
and biodiversity which are important for sustainable agricultural and economic
development;

Farmers' cost of production under irrigation will remain high due to uncompetitive
irrigation services costs, low adoption of good agricultural practices, poor on-farm water
management practices, and inefficiencies of the irrigation schemes;

There will be no clear involvement of county governments in regulation of the imrigation
sub-sector thus contravening the provisions of fourth schedule of the constitution, and
relevant provisions of County Governments Act on devolution and sharing of
responsibilities;

Destruction and poor utilization of all existing and potential irrigation areas in the

country will continue leading to their partial or total destruction;

Adoption of water harvesting, storage and waste water recycling technologies thus
contribute to increasing available water for increased irrigation and effective irrigation
water management will remain low;

Incidences of human lives and property losses from irrigation structure failures due to
non-compliance of standards in the itrigation infrastructure designing, construction and

operations will continue;

Quality and safety standards of produce from the irrigation schemes will continue to be
low, negatively affecting human and environmental health; and
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xviii. Regulation, coordination, control and planning in the sector will continue to be ad hoc
and not o be evidence-based in absence of the proposed all-inclusive data base on the
sector,

The situation is not sustainable, and the RIA recommends that the proposed Regulations be put
in place o promote the development of the irrigation sector to effectively contribute to the
realization of the objectives of the Kenya Vision 2030, the National Irnigation Policy, the
Agricultural Sector Transformation and Growth Strategy, the National Agriculture Sector
Development Strategy, the Government's Big 4 Agenda and the individual Counties’ CIDPs,

5.2. Other Practical Options

Alternatives to regulation include:

1. Nonew intervention/do nothing
This may mclude making use of existing irrigation Regulations (1977) and other sectoral
Regulations by NEMA and WRA,; simplifying or clarifying existing regulation; improving
enforcement of existing regulation; or making legal remedies more accessible or cheaper to
regulate the irrigation sub-sector. The challenge with this approach is that the status quo in the
irigation sector is likely to remain to the detriment of all the sector stakeholders and the country.

1. Information and education
Information and education can be used to empower stakeholders to make their own decisions,
improving choice for mutual benefit of all. However, information and education can take time to
make an impact and still may not be acceptable. This approach may increase costs for
government and businesses that will be providing the information and education required. The
desired objectives are unlikely to be realized within reasonable time for the commaon good of all.

i, Incentive/market-based structures.
The government can use economic instruments, such as taxes, subsidies. initiatives to realize the
desired objectives. These initiatives however are only practically possible in well-developed and
efficiently functioning sectors which have well defined structures and often these sorts of
systems need their own regulation to establish the framework and may have additional costs to
the governiment and are unlikely to be effective in the imrigation sector.

3.3. Alternatives models of regulation include:

i. Self-regulation
The irrigation sector currently has no well-developed indusiry representative(s) to formulate and
implement codes of conduct, customer charters, standards or accreditation system for self-
regulation thus it is not possible in the sector.
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(1) Co-regulation

Co-regulation is an intermediate step between state-imposed and self-regulation that involves
some degree of explicit government involvement where industry may work with government to
develop a code of practice whose enforcement would be by the industry or a professional
organization and accredited by government. The irrigation sector currently has no such
organization{s) at the moment and thus co-regulation is practically not possible.

6.0 Conclusion

The proposed Regulations if effectively implemented will provide a favorable environment to
promote development, management, financing and provision of support for the irrigation sector
and make it attractive to potential farmers, other irrigation sub-sector players and to investors,
thus providing the sub-sector with an opportunity to realize its full potential and contribute fully
to the national development goals of food security, wealth and employment creation.

7.0 Recommendation

The Regulatory Impact Assessment recommends the passing and operationalization of the
proposed Regulations.

Is
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Irrigation Act: Key tenets

* Scope: the provisions apply to matters relating to
development, management, financing, provision
of support services and regulation of the entire
irrigation sector in Kenya.

* The function of Policy, Coordination, Guidelines
and Regulation is the domain of the Cabinet
Secretary responsible for irrigation matters.

* Implementation function is given to the National
Irrigation Authority (formerly NIB) and County
Irrigation Development Units (CIDU).

Provisions on delegated powers

» Section 34(1) of the Act provides that the
Cabinet Secretary may, in consultation with
County Governments, make Regulations for the
better carrying out of the purposes and
provisions of the Act

= 34(3)Regulations made under this section may
provide for the following:

(a) the management of national, public, and
other irrigation schemes;

(b) the standards of good on-farm water
management;
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34(3)Regulations made under this
section may provide for:

(c) the requirements, procedures, and forms for
licensing of irrigation schemes;

(d) the establishment, operations and
governance of IWUAs, Scheme Management
Committees and Dispute Resolution
committees;

(e) prescribe fees payable by irrigation water

users based on costs of operation and
maintenance of the scheme;

34(3)Regulations made under this
section may provide for:

(f) monitoring and evaluation and audits
required under the Act;

(g) adherence to environmental and public
health matters; and

(h) any other section(s) of the Act that require
regulations in order to effect- for instance
section (17) and (18) on water storage for
irrigation and irrigation research, innovation
and training respectively.
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PART Vii: FINANCING IRRIGATION

DEVELOPMENT

Rationale

a) Provide modalities for
funding of irrigation
development.

b) Provide for cost sharing
and cost recovery in
irrigation development

¢) Provide for affirmative
action for social equity in
irrigation development

d) Provide for safeguards for -

J

irrigation farmers on
irrigation development

under loan arrangements

Financing irrigation
development using
public funds

Cost sharing inrrigation |
development
Irrigation development

through loans

PART VIIi: MONITORING, PERFORMANCE
AUDIT AND REPORTING

Rationale

To provide for information
management and monitoring and

evaluation of the sector !

a)

b)
c)

d)

Provide diagnostic mechanisms

for ensuring irrigation scheme
sustainabili ,
Irrigation scheme performance
assurance

Provide data for national
investment decision making
Provide mechanisms for
reporting to both Houses of
Parliament

@ |

Ierigation and drainage |
management |
informetion system '
Monitoring, evaluation
and performance audils

Reporting
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PART IX: MISCELLANEOUS PROVISIONS

U

Rationale
*  Recovery or
Ensure adherence to compensatian for
stipulations in the Act and damage to Irrigation
Regulations. iy
Praohibited activities
- and practices
a) Offence definitions « Penaltles
b) Penalty definitions * Provision for
revacation of the
existing Regulations
SCHEDULES
Rationale

To provide details to the specific regulations

a) Details on technical issues such as
standards

b) Necessary forms for applications

c) Formats for reports

d) Templates for agreements

e) Guidelines for formation of irrigation
water users associations (IWUAs)

f)  Criteria for performance assessments

15/02/2022
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REGULATORY IMPACT ASSESSMENT

Under the Statutory Instruments Act 2013, a
Regulatory Impact Assessment was carried out

The objective is to ensure better policy making
processes based on information and empirical
analysis about the potential consequences of
proposed Regulations .

> It is a broad, systematic and critical analysis tool.

» Makes critical assessment and reporting of effects
of Regulations.

* Enables assessment of trade-offs.

THE REGULATORY IMPACT ASSESSMENT (RIA)

# Enables consideration of alternatives.

# |dentification of most suitable alternatives.
» Improvement in quality and planning of
OBJECTIVES regulations.

# Information to stakeholders.

» Avoidance of regulatory redundancy.

¥ Statutory reguirement

¥ Public participation

¥ Economic impacts

¥ Social impacts

¥ Environmental impacts

¥ Impacts on freedoms and rights

¥ Administrative and compliance costs,
Pillomstivestoregulaion

15/02/2022
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FINDINGS (+)

* Increased area under irrigation from 201,962
ha to a potential of 1.342 million Ha and
creation of job opportunities at the rate of up
to 15 persons per hectare directly and
indirectly.

* Decreased poverty levels among farm
- S0CIAL families and the community in general.
FUBIZEEEES * Improved living standards, health status,
e s reduced mortality rates and reduced
disease incidences.

* Improved land conservation, utilization and
“\1| management.
| * Better control environmental of hazards like
floods and reduced risks from irrigation

infrastructure failure.

RIA FINDINGS (+)
I ——— * Enhanced public participation of the
 FREEDOMS" players in the sector.
ANDRIGHTS * Enhanced right to access information
- PACTS and the right to fair administrative action.

* Human resource acquisition for
operationalization.
P ~| * Enforcement costs of the regulations.
PRl UE] « Costs in the identification, mapping,
assessment, protection, gazettement,
status review and monitoring of all and
potential irrigation areas across the
country as protected irrigation areas.

* Mo suitable alternatives to regulation
were identified.

RIS i - ——

15/02/2022
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* Additional transactional costs due to structured
processes

=CONORIC IMPACTS

* |ncreased competition for water
* Loss of cultures, habits and social value systems
held for a long time

* [ncrease in water borme diseases and insect
pesis breading areas negatively affacting health
af the populatian,

* Lost land use opportunities,

SOCEAL I MPACTS

* Difficulties in acceptance of provisions in public
sefiternent schemes relating to land tenure and
abligations,

= Costs in the identification, mapping, assessment,
protection gazettement, status review, monitoring of
all and potential irfigation areas across the country
as protected irmigation areas and regulatory

AKCE COSTS

THE REGULATORY IMPACT ASSESSMENT
RECOMMENDATION

Upon evaluation of.
¥ Effects of proposed regulations
¥ Cosis of proposed regulations
# \fiability of altematives
¥ There are more positive than negative impacts

Pass and operationalise the Regulations to
promote development of the irrigation
sector to realize its full potential and
contribute fully to the national development
goals of food security, wealth and
employment creation..

15/02/2022
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PUBLIC PARTICIPATION CONSULTATIONS

Regional consultative
meetings were held
across the country
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CONSULTATIONS WITH THE NATIONAL ASSEMBLY
COMMITTEE ON DELEGATED LEGISLATION

A pre publication consultative meeting was held with
the National assembly Committee on Delegated
Legislation on 17" December, 2020.

The Committee raised some issues that were
addressed in the gazetted version of the Regulations.

15/02/2022
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This is addressed in the mmmn_mﬁa_._m ::n.mq several ﬂEEmE:m

27| Regulations provide an | The Regulations make provisions for ensuring standards are adhered to.
| provide an enabling Part V on Irrigation standards and quality.

.| enabling regulatory | Regulation 88

| regulatory environment | Any person who intends to undertake jrrigation development shall

| environment to | to the adhere to the quality standards for water, infrastructure, on farm water
| the sector irrigation management and qﬁn&mﬁm of water from schemes as set out in these
| especially small | sector regulations.

| scale farmers

. |and private The Regulations provide for proper governance of irrigation schemes,
| sector to attract Part IV Management of Irrigation schemes

| more Regulation 26 to 87:

| investment in

- | the sector The Regulations provide for funding of irrigation development
Regulation 110

(1) The Cabinet Secretary may, with concurrence of the National
Treasury, enter into financing agreements to support development
of smallholder irrigation schemes through the Authority, county
governments and other stakeholders.

(4) The Cabinet Secretary or County Executive Commiitee Member may

walve the minimum cost-sharing contribution for schemes developed on

social equity basis for resource poor communities.
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