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CHAIRPERSON'S FOREWORD

The Public Finance Management (National Roads Toll Fund) Regulations, 2021, were made
by the Cabinet Secretary for the National Treasury and Planning pursuant to section 24 (4) of
the Public Finance Management Aet, 2012 and was published in the gazette vide Legal Notice
No.222 of 2021.

The Regulations were submitted to the Clerk of the National Assembly on 11® November,
2021 and tabled before the House on 16" November, 2021 hence within the statutory timelines
contemplated under section 11(1) of the Statutory Instruments Act, 2013, and subsequently
referred to the Committee on Delegated Legislation for consideration.

The Public Finance Management (National Roads Toll Fund) Regulations, 2021 seek to-

a) to establish a centralized fund into which all revenues collected pursuant to the
regulations shall be paid and administered;

b) to provide for the oversight and administration of the Fund;

c) to prescribe the processes by which money is paid into and out of the fund;

d) to provide investors and financiers of project roads as well as the general
public necessary information on the status of the Fund to support investment
decisions; and

¢) to make provisions for purposes connected with and incidental to the
foregoing objects and purposes.

Pursuant to section 16 of the Statutory Instruments Act, 2013, the Committee invited the
Regulation making Authority (The National Treasury) to a pre-publication scrutiny meeting on
Wednesday 19 September, 2021 to consider the said Instrument and the following issues arose
during the plenary -

1. The Committee sought clarity on whether the regulations by their very nature provide
benefits and solutions of public interest or whether it is a government project?

2. The Committee was apprised inter alia that the main purpose of the regulations is to
facilitate legal collection of all toll revenues across the country. The National Roads
Toll Fund will be domiciled at the National Treasury and Planning and to be
administered by the Principal Secretary.

3. The Mational Treasury further highlighted that the first obligation is given to the
specific road under tolling services and the surplus is given to rural roads or other roads
requiring maintenance and that rural roads are hindered by low volumes of use
commercial cars.

4, The Committee sought clarity on the meaning of “political activities™ used in the draft
regulation 7 (i) and the National Treasury indicated that the use of those words in the
context included events that would lead to cancellation of a project, such as
nationalization, civil war, changes in law or collapse of an institution.

5. The Committee was of the opinion that the process for appointment of the three
committee members proposed under Regulation. 8 (1) (¢), ought to be a competitive

process.
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6. The Committee sought clarity on what would be the consequence in the event of
termination of payment from the member as proposed under the draft regulation. 11{e).

7. According to the Committee, there would be an anomaly in the appointment of the
officer administering the Fund as proposed under regulation 12 since it is not anchored
in the law and the qualifications of the officers are not indicated.

8. The National Treasury clarified, upon inquiry by the Committee, that the toll fees would
anly be used for toll roads and specifically roads under Public Private Parinership.

9. The Committee proposed that to avoid misuse of power by the officer administering
the Fund as contemplated under the draft regulation 26, the systems, protocols and
procedures to be established by the officer should be made clear in the regulations.

10. The Committee advised that the National Treasury need to come up with an elaborate
structure capluring the whole process from collection to usage of the funds from the
Fund.

The Committee at its scrutiny of the Regulations afier publication considered and established
that the National Treasury had conformed to the resolutions arrived at during the joint meeting.

Consultation / Public participation

Articles 10 and 118 of the Constitution requires a mandatory conduct of Public Participation
by all regulation making Authorities before publication of a statutory instrument. The National
Treasury indicated in the Explanatory memorandum submitted along with the Regulations that
extensive consultations were done while preparing the Regulations, with key stakeholders
whose input were taken into account before finalization of the Regulations. The National
Treasury & Planning further attached a schedule of persons with whom they met during their
public participation exercises.

Having examined the Public Finance Management (National Roads Toll Fund) Regulations,
2021 (LN No. 222 of 2021} against the Constitution, the [nterpretations and General Provisions
Act (Cap 2), the Statutory [nstruments Act, 2013 (No. 23 of 204/3), the Public Finance
Management Act, 2012 (Ne. I8 of 2012), Section 6A of the Public Roads Toll Act (Cap 407)
as amended by the Finance Act of 2020, the Committee resolved to recommend to the House
to approve in its entirety the Public Finance Management (National Roads Toll Fund)
Regulations (L.N. Ne. 222 of 2021).

| wish to most sincerely thank the Speaker and the Office of the Clerk of the National Assembly
for the invaluable support accorded to the Committee in the discharge of its mandate.

Ln behalt of the Members of the select Commitiee on Delegated Legislation and pursuant to
Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the Committee’s
Report on the Consideration of the Public Finance Management (National Roads Toll
Fund) Regulations, 2020{ LN. No 222 of 2021).

HON, WILLIAM KASSAIT KAMKET, M.P.
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1. The Select Commitiee on Delegated Legislation is established pursuant to Standing Order
No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accord with the provisions of the Constitution, the Act pursuant
to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a)

b)
)
d)
¢)
f)

g)
h)

1)
1)
k)
1)

m)

n)

o)
p)

q)

is in accordance with the provisions of the Constitution, the Act pursuant to which
it is made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the option of the Committee should more properly be
dealt with in an Act of the Parliament;

contains imposition of taxation;

directly or indirectly bars the jurisdiction of the court;

gives retrospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

it involves expenditure from the consolidated fund or other public revenues;

is defective in its drafting or for any reason form or part of the statutory instrument
calls for any elucidation;

appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before
Parliament;

makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;

inadequately subjects the exercise of legislative power to Parliamentary scrutiny;
and

Accords to any other reason that the Committee considers fit to examine.
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1.2 Committee Membership

3. The Committee membership comprises —

The Hon. William Kassait Kamket, M.P. (Chairperson)
Tiaty Constituency
KANL

The Hon. Muriuki Njagagua, ML.P. (Vice Chairperson)
Mbeere North Constituency

Jubilee Party

COMMITTEE MEMBERS
The Hon. Waihenva Ndirangu, M.P.
Roysambu Constituency The Hon. William Kamoti, M.P.
Jubilee Party Rabai Constituency

Orange Democratic Movement
The Hon. William Cheptumo, M.P.

Baringo North Constituency The Hon. Martha Wangari, M.P.
Jubilee Party Gilgil Constituency

Jubilee Party
The Hon. Cecily Mbarire, MGH, M.P.
Nominated The Hon. Gideon Mulyungi, M.P.
Jubilee Party Mwingi Constitusncy

Wiper Democratic Movement — Kenya
The Hon. Alice Wahome, M.P.

Kandara Constituency The Hon. (Dr.) Wilberforee Oundao, M.P.
Jubilee Party Funyula Constituency

Orange Democratic Movement
The Hon. Robert Mbui, M.P.

Kathiani Constituency The Hon. George G. Murugara, M.P.
Wiper Democratic Movement -Kenva Tharaka Constituency
Democratic Party

The Hon. Daniel Maanzo, M.P.
Makueni Constituency The Hon. Jennifer Shamalla, M.P.

NI i (elw

Juhilee Party

VI ET LR

The Hon. Timothy Wanyonyi, M.P.

Westlands Constituency The Hon. Munene Wambugu, M.P.
Orange Democratic Movement Kirinyaga Central Constituency

Jubilee Farty
The Hon. Bonald Tonui, M.P.

Bomet Central Constituency The Hon. Patrick Mariru, M.P.
Jubilee Party Laikipia West Constituency
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Juhilee Party
The Hon. Edith Nyenze, M.P.

The Hon. Sammy Seroney, M.P. Kitui West Constituency

MNominated Wiper Dem tic Movement — Kenva
Wiper Democratic Movement — Kenvya

The Hon. Tindi Mwale, M.P. The Hon. Abdi Koropu Tepo, MLP.
Butere Constituency Isiole South Constituency

Amani National Congress Kenva Patriots Party

The Hon. Robert Gichimu, M.P.
Gichugu Constituency

Jubilee Party
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1.3 Committee Secretariat

4, The secretariat facilitating the Committee comprises -
Mr. Mohamed Jimale
Clerk Assistant If (Team Leader)

Ms. Ruth Mwihaki Gakuya
Clerk Assistant [1

Mr-Bima-Bima

Principal Legal Counsel

Mr. Josphat Motonu
Fiscal Analyst 1

Ms. Fiona Musili
Research Assistan {f

Ms. Noelle Chelangat
Media Relations Officer II

Mr. Anthony Wamae
Serfeant at Arms

Mr. Charles Avyari
Superintendent of Electronics
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2.0 CONSIDERATION OF THE PUBLIC FINANCE MANAGEMENT (NATIONAL
ROADS TOLL FUND) REGULATIONS (L.N. NO. 222 OF 2021)

1.4 Introduction

5. The Cabinet Secretary for the National Treasury is mandated under section 24(4) of the
Public Finance MManagement
Act, 2012 (No. I8 of 2012) to establish a Fund to
be known as the National Roads Toll Fund. Section 6A of the Public Roads Toll Aet (Cap
407) as amended by the Finance Act of 2020, provides that all tolls, except transit tolls,
collected by the persons appointed under section 4 shall be remitted to the Fund.

6. The Fund is to be administered in accordance with section 24 of the Public
Finance Management Act, 2012, and the regulations made thereunder.

7. Pursuant to  section 24(4) of the  Public Finance  Management
Act, 2012 and section 6A of the Public Roads Toll Act (Cap 407), the Cabinet Secretary,
National Treasury made the regulations which were, tabled in the House on 16™ November,
2021 and subsequently committed to the Committee on Delegated Legislation for scrutiny.
The regulation making authority therefore met the statutory timelines contemplated under
section 11(1) of the Statutory Instruments Act.

8. Pursuant to section 16 of the Statutory Instruments Act, 2013, the Committee engaged the
Mational Treasury during a consultative meeting held on 9" December,2021 in Maivasha
where the Regulation making authority made submissions on the regulations.

1.5 Purpose of the Regulations

9. The purpose of the Regulations is to establish a dedicated fund pool for meeting
Government’s payment obligations contracted under project agreements for road
development programs in Kenya, especially those implemented under the tolling
framework.

10. The Fund shall be operated under the budgeting, accounting, reporting and auditing
framework of the Public Finance Management Act ,2012 and the Regulations provide for
the way the Fund will be administered and how money will be paid into and out of the
Fund, and for the control and administration of the Fund. The Fund, and the Regulations,
make it possible for Public Private Partnership toll roads to be implemented in Kenya, as it
gives visibility of the toll revenues and certainty in governance practices to investors as a
key bankability requirement.

1.6 Legislative Context

11. The Regulations are being enacted to establish the National Roads Toll Fund pursuant to
Section 6A of the Public Roads Toll Act, (Cap 407), which provides as follows:

“BA. (1) The Minister responsible for the National Treasury shall establish a Fund fo be
known as the National Roads Toll Fund under the Public Finance Management Aci,
2012."
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12.

—_—

Section 6A of the Public Roads Toll Act (Cap 407) was introduced through Section 28 of
the Finance Act, 2020, Sections 24 to 29 of the Finance Act, 2020, introduced amendments
to the Public Roads Toll Act that will facilitate the implementation of the tolling framework
in Kenya.

. Pursuant to Section 6A of the Public Roads Toll Act, Cap 407, the Cabinet Secretary for

the MNational Treasury proposes the promulgation of the Regulations establishing the
Mational Roads Toll Fund under section 24(4) of the Public Finance Management Act,
2012, which states as follows: “24(5) The Cabiner Secretary may establish a national
government public fund with the approval of the National Assembly.’

The Public Finance Manageémenl (National Government) Regulations, 2015 presciibe

1.7

16.

additional rules to those explicitly set out under section 24 of the Public Finance
Management Act, 2012 on the justification for the establishment of a public fund and
prescriptions on the administration and control of such funds.

. During the scrutiny the committee took note that the Regulations in particular, and, in

summary provide for -

(a) the definitions, objects and purpose of the fund.

(b) the capitalization of the Fund which shall be appropriated by the cabinet
secretary.

{c) sources of the funds; and

(d) the governance structure of the Fund. which is comprised of the Oversight
Committee, Fund Administrator and the Secretariat of the Fund {Appointed by
the Cabinet Secretary Finance)

Policy Background

The Mational Roads Toll Fund is proposed to be established under the Public Finance
Management Act, 2012 as a resource mobilization strategy of the National Treasury to
support  Government’s  investment agenda for roads modernization in Kenya
Under the National Tolling Policy of 2016, the Government has articulated its commitment
to national transport infrastructure investment over a ten-vear planning window, from 2016
to 20235, through the development of a National Surface Transport Sector Funding Policy.
The purpose of the 2016 Tolling Policy statement is to support the National Surface
Transport Sector Funding Policy by summarizing how road tolls will be applied in order to
fund National Road infrastructure expenditure.

. The Integrated Mational Transport Policy prioritizes the improvement and development of

Expenditure plans covering investment, rchabilitation and maintenance of Kenya's road
sector show an annual funding deficit of over Ksh.100 billion, on top of a large pending
bills portfolio of nearly Ksh. One trillion. Without action to identify additional funding
sources, it is evident that Kenya may not manage to deliver on its aggressive growth agenda
under both Vision 2030 and the Big Four Agenda, since national trunk roads are central
enablers of economic growth.

. The primary objective of tolling is therefore to raise additional funds directly from road

users in a cost-effective and equitable manner in order to contribute to the sustainable
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development, rehabilitation and maintenance of Kenya's National Road network. The

National Tolling Policy of 2016 is consistent with the objectives of the Integrated National

Transport Policy and the National Surface Transport Sector Funding Policy.

The approach to tolling individual roads will also have regard to the implications for -

{a) Road traffic management and congestion;

{b) Wider transport network objectives through the relative price of different modes of transport;
and a road’s economic and social impacts.

. Tolling will be applied only where it is economically and financially beneficial, and where all

relevant socio-economic implications have been fully taken into consideration. The decision on
whether and how to toll a road will be independent of decisions on how to finance, build, operate
and maintain that road. This means that both new (green-fields) and existing roads (brownfields)
can be subject to tolling programmes, always providing that these are demonstrated to be both
economically and financial [y feasible, and their
social and environmental impacts are shown to be sustainable,

1.8 Overview of the Regulations

20.

21

22.

Regulation 3: outlines the Objects and Purposes of the fund raise additional funds directly
from road users in a cost-effective and equitable manner in order to contribute to the
sustainable development, rehabilitation and maintenance of Kenya's National Road
network.

Regulation 4 -5: provides for the imposition of the fund and the establishment of the
National Roads Toll Fund, which shall be operated under the budgeting, accounting,
reporting and auditing framework of the Act

Regulation 6: provides for the sources of the funds for the Fund which include-

a) road tolls levied on road users for access to and use of project roads.

b) fees or charges imposed on road users accessing the project roads with overload
axles levied in accordance with part 1l of the Kenya roads(fKENHA) Regulations,
2013, section 580of the traffic act and section 21 of the East African Community
Wehicle Load Control Act, 2016.

¢) monies appropriated by parliament or otherwise paid into the fund by the
government for the purposes of the fund.

d} @rants and donations made to the fund.

e) any earnings, accruals or income generated from moneys held within the fund.

f) proceeds on levies from roadside developments including road side stations which
form part of the scope of works for project roads, as well as proceeds from any access
fees and advertisement along the project roads levied in accordance with part [I of
the Kenya Roads (KENHA) Regulations, 2013 and any other applicable framework
as from time to time adopted in this regard.

g) penalties arising from any breaches by private partner under an agreement entered
into under section 4A of the Public Roads Toll Act.

h) insurance proceeds payable to a contracting authority under a project agreement
applied as reimbursement intended to make good a loss occasioned to and suffered
by a contracting authority for an action of'a private party only where the loss suffered
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by the contracting authority, and linked to an insured event, have been met from the
Fund.
i} money from any other source approved by the cabinet secretary

23, Regulation § - 9: provide for the establishment of the Oversight Committee which shall
consist of 8 members and Functions of the Oversight Committee, The Committee shall
consist of ;

a)

the Principal Secretary for the time being responsible for matters relating to finance,
who shall be its chairperson;

b} the Principal Secretary for the time being responsible for matters relating to roads:
— ) the Principal Secretary for the time being responsible for matters relating to planning

and statistics;

d) the Attorney-Ceneral or his representative;

€) three other persons being non-public officials drawn from technical, financial services,
social services, life sciences, consumer rights and legal professions appointed
competitively by the Cabinet Secretary; and

i) the Officer Administering the Fund, who shall be Secretary to the Committee

24. Regulation 13: provide for the Fund Administrator, The Functions of the Fund
Administrator and Secretariat to the Fund with the functions of the Fund Administrator
shall include: -

a)
b)
c)
d)

€

the preparation of work programme and budget of the Fund.

financial control over the administration of the Fund,

reporting to the Committee on the operations and performance of the Fund
implement the Fund's investment policies with réspect to declared surpluses as
established by the Committee,

human resource management within the Fund,

25. Regulation 14: Provides for shortfalls in the Fund, the Officer Administering the Fund
shall—

)

b)

c)

calculate the Projected Fund Ratio for each quarter of the immediate subsequent 12-
month period with the view to determining whether the Fund shall realize a Projected
Shortfall or Projected Surplus for the forecast period;

upon the establishment of the Fund, and for as long as toll revenues lead to the
realization of projected shortfalls in the Fund, where the Projected Fund Ratio is less
than 1.3, cause to be appropriated such budgetary allocations as shall be adequate to
cover the projected shortfall, that is, bring the Projected Fund Ratio to at least 1.3; and
make recommendations to the Committee on the carrying capacity of the Fund, and the

Committee shall advise the Cabinet Secretary on the advisability and implications of
admitting new project liabilities into the Fund.

26. Regulation 25-26: Provides for the administrative cost and the superintendence of the
funds expenditure, The Officer Administering the Fund shall establish systems, Protocols
and procedures necessary to ensure that —
ajThe Fund's expenditure is controlled and is monitored, on an annual basis, against the

Fund's approved revenue and expenditure Plan.

b)Withdrawals from the Fund are only for the purposes of payment of approved expenditure

in accordance with these Regulations.
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¢)The records of expenditure relating to the Fund are kept and maintained in accordance

with the provisions of the Act and Regulations made thereunder.

27. Regulation 32: Provides for the winding up of the fund. The cabinet secretary shall:-

a)

b)

¢l

d)

subject to the approval of the National Assembly, wind up the Fund where the Cabinet
Secretary considers that the Fund has successfully completed the specific objectives
for which it was created, or where it is demonstraied the Fund has irredeemably
failed to meet such objectives.

where the Fund no longer has obligations to eligible parties under these
Regulations, or where such obligations exist, upon demonstration that alternative
arrangements agreed with all project participants have been put into place to meet
such obligations; and

where the Committee has made its recommendations supporting such winding up or
the setup of such alternative arrangements, and which opinion shall have taken into
account any views and representations of any project participant supported under or
through the Fund; and

the Cabinet has considered and approved the recommendation of the Cabinet
Secretary to wind up the Fund or to set up such alternative arrangements, and Cabinet
grants approval for such winding up to be moved before the National Assembly.

28. On the winding up of the Fund -
{a) the Officer Administering the Fund shall call on the contracting authorities to request

from the respective service providers or toll operators or other project parties or
their agents financial statements to confirm that there are no valid outstanding
obligations to service providers or toll operators or other involved project parties and
commitments for payment;

{(b) subject to paragraph (a), the Officer Administering the Fund shall pay any amount

remaining in the Fund into the Mational Exchequer Account for the credit of the
national government;

{c) the Cabinet Secretary shall pay any deficit in the Fund, and shall meet any residual

liabilities of the Fund at the time of such winding up from the funds of the
national government in the National Exchequer Account with the approval of the
National Assembly;

(d) Assets other than cash of the Fund shall be transferred to the National Treasury; and
{€) The Fund Secretariat shall be disbanded.
(f) The Officer Administering the Fund shall prepare, and the Cabinet Secretary shall

submit to Parliament and to the Auditor-General, a final statement of accounts for
audit within nine months From the date of the decision to wind up the Fund.

1.9 Scrutiny of the Instrument

29. In accordance with section 16 of the Statutory Instruments Act, 2013, the Commities held
pre-publication consultations with the regulation making authority, being the National
Treasury & Planning on Wednesday |® of September, 2021in Mombasa and Thursday 9
December, 2021 in Maivasha and observed that the establishment of the Fund was
necessitated 1o raise additional funds directly from road users in a cost-effective and
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equitable manner in order to contribute to the sustainable development, rehabilitation and
maintenance of Kenya's National Road network.

30. The National Tolling Policy of 2016 is consistent with the objectives of the Integrated
National Transport Policy and the National Surface Transport Sector Funding Policy.

jl. The Committee further considered the Public Finance Management (National Roads Toll
Fund) Regulations, 2021 to check its conformity with the Constitution, the Interpretations
and General Provisions Act (Cap 2), the Public Finance Management Act of 2012, the
Statutory Instruments Act, 2013 (No. 23 of 2013).

110

Justification why a fund structere will improve service delivery

32. The following reasons motivate the preference of a fund structure over normal budget
provisioning -

a)

b)

<)

d)

g

h)

i}

Externalises the funding burden from the Exchequer — hence permitting for
alternative use of freed resources, while at the same time expanding the scope
of publics services that can be delivered by Government.

Matching services to users, hence realigning the logic in service delivery and
service access, and promoting principles of equity and sustainable development .
Promotes fiscal discipline by ring-fencing specific revenue pools to specific public
development objectives, without fungibility of funds within the wider Exchequer.
Gives visibility to external partners in infrastructure development — showing how
revenues are raised, how they are administered, and establishing obligations for
revenue certainty and predictability on specific functionaries .

Permits for revenue performance monitoring, and cash sweeps where surpluses
are realized, the beneficiary of the surpluses being the wider Exchequer .

Guarantees accountability and transparency in fund administration by subjecting the
fund to the budgeting, accounting, reporting and auditing framework of the Public
Finance Management Act, 2012,

It links payments to performance of the public service — hence promotes discipline,
accountability and fairness in public service delivery.

Provides platforms and mechanisms for punishing non-performance, thereby
preventing

Resource waste, and promoting social accountability to the citizenry.
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3.0 COMMITTEE OBSERVATIONS

33. Having examined the Public Finance Management (Mational Roads Toll Fund)
Regulations, 2021 in accordance with the Constitution of Kenya, the Interpretations and
General Provisions Act (Cap. 2), the Public Finance Act (No 18 of 2012), the Statutory
Instruments Act (No 23 of 2013) and Section 6A of the Public Roads Toll Act (Cap 407)
the Committee made the following observations —

1.11  Statutory Timelines

34. THAT the Regulations were published in the gazette on 3™ November, 2021, vide Legal
Notice No 222 of 2021, submitted to the Clerk, National Assembly on 119 November, 2021
and laid in the House on 16" November, 2021 being within the statutory timelines set out
in section 11(1) of the Statutory Instruments Act,2013.

1.12  Public Participation

35, THAT, Articles 10 and 118 of the Constitution, section 5, 5A and the Schedule to the
Statutory Instruments Act, read together with Standing Order 210 requires the regulation—
making authority to conduct public participation and sufficient consultation with the
stakeholders and persons likely to be affected by the Regulations.

36, During consultations with the regulation making authority, the National Treasury &
Planning demonstrated through a schedule in the explanatory memorandum that they
conducted public participation as listed hereunder — THAT -

a. On Monday 6" 14" and 20™ April 2020, notices inviting submissions of
memoranda by way of public participation by 24™ April 2020, were published
in both the Nation and Standard Newspapers.

b. Additional specific emails were simultaneously sent to the Matatu Owners
Association, Kenya Truck Owners Association, Kenya Transporters
Association, Kenya Association of Manufacturers, Chamber of Commerce,
Federation of Kenya Employers, Consumer Federation of Kenya, Katiba
Institute, the Fourth Estate, the Transport Committees of the Senate and the
National Assembly, the Council of Governors, the Governors of the Counties
of Machakos, Kiambu, Nakuru, Uasin Gishu, Kitui, Nairobi and Mombasa, the
Kenya Private sector Alliance, the Law Society of Kenya, the Institute of
Certified Public Accountants and the Institute of Certified Secretaries.

¢. On Thursday 9% April, 2020, hardcopy letters were dispatched to the
Chairpersons of the Transport Committees of the Senate and the National
Assembly, the Council of Governors, the Governors of the Counties of
Machakos, Kiambu, Nakuru, Uasin Gishu, Kitei, Nairobi and Mombasa, the
Chairperson and the Chief Executive Officer of the Council of Governors, the
Directors General of Kenya National Highways Authority, Kenya Urban Roads
Authority and Kenya Rural Roads Authority, the PPP Committee and Directors
general and Heads of Department of the National Treasury.
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d. The PPP Office furnished email contacts through which members of the public
could submit their comments. The PPP Office Twitter handle was additionally
notified to the general public and made available for submissions of comments
on the proposed statutory instruments. Additionally, physical boxes for
handwritten public comments were strategically positioned at the PPP offices at
6" floor of Kenya-Re Plaza and the physical locations were notified to the
general public for good order.

e. Written submissions were received from a wide cross section of interested
institutions including the Rift Valley Connect (RVC), the World Bank,

the Institute of Certified Public Accountants of Kenya, KeNHA, County
Governments, the Motorists Association, law firms and various individuals,
There is a list of 72 organizations and individuals that submitted comments on
the proposed regulatory instrument.

1.13  Regulatory Impact Statement

37. Section 6 of the Statutory Instruments Act provides that regulatory Impact Assessment
should be done and a statement alongside the Regulations as they are likely to impose
significant costs on the community or a part of the community.

38. Through a pazette notice on Friday 3™ April, the Notice for preparation of a regulatory
Impact Statement was published in the Kenya Gazette (Gazette Notice Number 2797). This
publication was made in compliance with the Statutory Instruments Act 2013 which,
require that a regulatory impact statement shall be notified in the Kenya Gazette and in a
newspaper likely to be read by people particularly affected by the proposed statutory
instrument.

4.0 COMMITTEE RECOMMENDATION

39. Having examined the Public Finance Management (National Roads Toll Fund)
Regulations, 2021 in accordance with the Constitution of Kenya, the Interpretations and
General Provisions Act {Cap 2), the Statutory Instruments Act (No 23 of 2011 3), the Public
Finance Act (No. 18 of 2012) and Section 6A of the Public Roads Toll Act (Cap 407) as
amended by the Finance Act of 2020, the Commitiee recommends thai the House
approves the Public Finance Management (National Roads toll Fund) Regulations
(LN. No. 222 of 2021} in accordance with section 24(4) the Public Finance
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COMPMITTEE ON DELEGATED LEGISLATION

ADOPTION LIST

Adoption of the Report on consideration of the Public Finance Management (Mational Roads Toll Fund)
Regulations, 2021 (L.N No. 222 of 2021)
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MINUTES OF THE 2" SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON TUESDAY 27™ JANUARY, 2022 AT 10:00 A.M. IN THE
COMMITTEE ROOM ON 2% FLOOR, CONTINENTAL HOUSE, PARLIAMENT
BUILDINGS

PRESENT

1. The Hon. Kassait Kamket, M.P. - Chairperson

2, The Hon. Muriuki Njagagua, M.P. - Vice chairperson
3, The Hon. George Murugara, M.P.
4. The Hon. Waihenya Ndirangu, M.P.
5. The Hon. Daniel Maanzo, M.P.

6. The Hon. Munene Wambugu, M.P.
7. The Hon. Kamoti Mwamkale, M.P
8. The Hon. Ronald Tonui, M.P.

9. The Hon. Robert Gichimu, M.P.

10. The Hon. Robert Mbui, M.P.

{Virtual Attendance)
{Virtual Attendance)
(Virtual Attendance)

]

ABSENT WITH APOLOGY
1. The Hon. Alice Wahome, M.P.
2. The Hon. Timothy Wanyonyi, M.P.
3. The Hon. Cecily Mbarire, MGH, M.P.
4. The Hon. Abdi Tepo, M.P.
5. The Hon. Sammy Seroney, M.P.
6. The Hon. Jennifer Shamalla, M.P.
7. The Hon. Patrick Mariru, MP.
8. The Hon. Martha Wangari, M.P.
9, The Hon. Gideon Mulyungi, M.P.
10. The Hon. Edith Nyenze, M.P
11. The Hon. (Dr.) Wilberforee Oundo, M.P.
12. The Hon. Nicholas Tindi Mwale, M.P.
13. The Hon. William Cheptumo, M.P

IN-ATTENDANCE

National Assembly Secretariat
1. Mr. Jimale Mohamed - Clerk Assistant 11
2, Ms. Ruth M Gakuya - Clerk Assistant 11
3. Mr. Wilson Dima Dima - Principle Legal Counsel.
4. Mr. Charles Ayari - Superintendent of Electronics (Audio).
5. Ms. Noel Chelagat - Media Relations Officer
6. Mr. Mureithi Theuri - Intern
7. Ms. Angela Bonaya - Pupil
8. Ms. Dindi Kibathi - Pupil



MIN.NO. NA/CDL/2022/ 010 PRAYER AND PRELIMINARIES
The Chairperson called the meeting to order at 10.20 a.m. with the Prayer.

MIN.NO. NA/CDL/2022/ 011 ADOPTION OF THE AGENDA
‘The Committee unanimously adopted the Agenda as presented having being proposed by Hon.
ki Niags 3 ) 5 orge Munisara M.P.
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MIN.NQ. NA/CDL/2022/012 CONFIRMATION OF MINUTES

Minutes of the 1*sitting held on Thursday 25" January, 2022 were confirmed as a true record of
the proceedings having been proposed by Hon. Munene Wambugu, M.P. and seconded by Hon.
Murivki Njagagua, M.P.

MIN.NO. /NA/CDL/2022/013 MATTERS ARISING

Under MIN.NO. /NA/CDL/2022/006, the Committee, pursuant to the provisions of Standing
Order 49(2)(a), resolved to rescind its decision of Tuesday, January 23, 2022 regarding approval
of the Tax Procedures (Unassembled Motorcycles) (amendment) Regulations vide LN Nao. 192 of
LN, No. 192 of 2021) and (LN Mao. 223 of 2021). The Committee thereafter resolved to invite all
the stakeholders who have submitted memoranda on the regulations to appear before the
Committee on Delegated Legislation to make oral submissions on Thursday 10" February 2022.

MIN.NO. NA/CDL/2021/014 CONSIDERATION OF THE CONTROLLER OF
BUDGET REGULATIONS, 2021 (LN NO. 254 OF 2021)

The Committee was informed as follows in respect to the regulations:=-THAT

The Controller of Budget Regulations 2021 were made by controller of budget pursuant to section
25 of the Controller of Budget Act (No 26 of 2016). The Regulations were published in the Gazetie
as Legal Notice No 254 of 2021 on 3™ December, 2021. The Regulations were received by the
Clerk of National Assembly on 10% December, 2021 and laid on table in the House on 160
December, 2021.

Summary of the Provisions of the Regulations

The Controller of Budget Regulations, 2021:

1. Seek to give effect to section 235 of the controller of Budget Act.
2. Seek to set out the procedure for;
a) Authorization of withdrawal from the Consolidated Fund; the Equalization Fund; a
County Revenue Fund; or any other public fund,
b) The enforcement of budgetary ceilings on national and county govemment
expenditure.
¢) monitoring, evaluating, reporting and making recommendations to the national and
county governments on measures to improve budget implementation;
d) Preparation and submission of quarterly reports and special reports;
e) Publishing and publicizing information on budget implementation;
f) Conduct of investigations as provided under Article 252(1) (a) of the Constitution; and
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g) Congiliation, mediation and negotiation as provided under Article 252(1) (b) of the
Constitution.

3 Provide for the documentation to be provided to the Controller of Budget in the exercise
of his or her powers and functions.

4. Provide for the process for requisition and approval of withdrawal of funds from the
Consolidated Fund; the Equalization Fund; a County Revenue Fund; or any other public
fund.

a) Statutory Timeline

" The Regulations were published in the Gazette on 3" December, 2021, vide Legal notice No 254
of 2021, submitted to the Clerk of the National Assembly on 10" December, 2021 and tabled on
16% December, 2021 within the requisite statutory timelines under section 11(1) of the Statutory
Instruments Act.

b) Consultation/Public Participation

Arlicles 10 and 118 of the Constitution, sections 5, SA and the Schedule to the Statutory
Instruments Act, read together with Standing Order 210 requires the regulation-making authority
to conduct public participation and sufficient consultation with the stakeholders and persons likely
to be affected by the regulations.

During prepublication scrutiny meeting with the Office of the Controller of Budget, the Controller
of Budget indicated that despite the inadequacy of funds to conduct several physical in-person
meetings and the Covid 19 restrictions, they had undertaken a series of consultations with the
stakeholders.

[t was also, observed that there was a print media advert in the Daily nation, Standard, People
daily and My Government Newspapers, further there was a website advert of the same and that
different institution in government and private sector were also involved.

c) Regulatory Impact Assessment

Section & of the Statutory Instruments Act requires any authority making regulations which are
likely to impose significant costs on the community or part of the community to prepare an impact
assessment of the instrument. The Regulations do not require a Regulatory Impact Statement
within the meaning of sections 6, 7, and 8 of the Statutory Instruments Act, as they are not likely
to impose significant costs on the community as they only seek to provide a regulatory framework
for the credit guarantees. The Regulations therefore do not occasion any economic burden.

d) Compliance

Pursuant to Section 13(a) of the Statutory Instruments Act, the Regulations are in accord with the
Constitution, the Parent Act and other written laws. They align themselves to the principles of
public finance under Article 201 of the Constitution and Section 15 of the Act. They also take into
consideration the provisions of Article 213 of the Constitution, read together with Sections 32-34
and 59 of the Act on Cabinet Secretary’s reporting obligation to Parliament as a matter of

accountability and oversight.
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Committee Resolution

Having examined the Regulations against the Constitution, the interpretation and General
Provisions Act (Cap 2), the Statutory Instrument Act, (No. 23 af 2013), the Controller of Budget
Act (No 26 af 2016), Pursuant to which they are made, the Committee resolved to approve the
Controller of Budget Regulations, 2021 (LN No. 254 of 2021). The decision to approve them
g ; e tei e Wlio mnrrian BANN o op Tl . [ ara hd P
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MIN.NO. NA/CDL/2022/0015 CONSIDERATION OF THE WATER ACT -
DESIGNATION OF BASIN AREAS (LN NO. 235 OF
2021)

The Committee was informed as follows -
(1) Section 24 of the Water Act (No, 2016) mandates the Water Resources

Authority (hereinafter referred to as “the Authority™) in consultation with the Cabinet
Secretary, Ministry of Water, Sanitation and Trrigation, by notice published in the Gazette
to designate a defined area from which rain water flows into a watercourse 1o be a basin
area for the purposes of this Act.

(i)  The Authority is further mandated under section 24(2) of the Act to designate a
basin area lying wholly or partly within another basin area as a sub-basin.

The Authority in exercising the statutory mandate granted under section 24 of the Act, published,
in consultation with the Cabinet Secretary, Legal Notice No. 235 of 2021 on the 3™ December,
2021 designating the following six Basin Areas with further divisions into sub basins.

(a) Athi River Basin Area

(b) Tana Basin Area

(¢) Rift Valley Basin Area

(d) Lake Victoria North Basin Area
(e} Lake Victoria South Basin Area
(f) Ewaso Ng'iro North Basin Area

T ymmittee-Observations

a) Statutery Timelines

The Declaration was published in the gazette on 3" December, 2022, vide Legal Notice No 235
of 2021, submitted to the Clerk, National Assembly on 10" December 2021 hence was within the
statutory timelines contemplated under section 11(1) of the Statutory Instruments Act, 2013.

b) Consultation / Public participation

The Authority has submitted a detailed Explanatory Memorandum which outlines infer alia the
Legislative context, the policy background, and the consultation outcome which provided that
public consultation were held following an invitation for comments and input through an
advertisement carried in the Standard Newspaper of 8 September, 2021 and that they received no
objections and that applicable comments were incorporated into the document.
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The Committee further made the following observations —

(i) That, in designating the listed areas as basin area, the Authority has exercised its
statutory mandate granted under section 24 of the Water Act, 2016.

(ii) That, as provided under the Explanatory Memorandum forwarded by the Authority
in designating the basins shall enhance capacity for comprehensive water resources
management and planning and investment in climate resilient water infrastructure.

(iii) That, the declaration is not a statutory instrument within the meaning of section 2
of the Statutory Instrument Act as it does not impose any legal obligations or legal
prohibitions and hence may not be subjected to the strict test required under section
13 of the Statutory Instrument Act .

(iv) The Authority made an advertisement and received no objections and incorporated
the comments they received in the document.

Committee Resolution

The committee resolved that pursuant to the Statutory Instrument Act, (No. 23 of 2013), the Water
Act - Designation of Basin Areas (LN No. 235 of 2021); are not statutory instruments and hence
could not be further considered by the Committee on Delegated Legislation.

MIN.NO. NA/CDL/2022/0016  CONSIDERATION OF THE FOLLOWING
INSTRUMENTS, ORDERS OF 2021

The Committee deferred the consideration of the following Orders and hence pursuant to section
16 of the Statutory instrument Act, 2013, the Committee resolved to invite the Water Resources
Authority (WRA) to appear before the Committee to the retreat scheduled on 10% — 13% February,
2022 in Mombasa.

I. The Amu Sand-Dunes Groundwater Conservation Area Management Order, 2021

2. The Kikuyu Springs Aquifer Groundwater Conservation Area Management Order,
2021

3. The Lake Kenyatta Sub Catchment Conservation Area Order, 2021

4. The Ngarelen Springs Catchment Conservation Area Order, 2021

5. The Dik Dik Gardens Wetland Conservation Area Order, 2021

MIN.NO. /NA/CDL/2022/ 017 CONSIDERATION AND ADOPTION OF THE
PUBLIC FINANCE MANAGEMENT (NATIONAL
ROADS TOLL FUND) (LN. NO. 222 of 2021)
Having examined the Regulations against the Constitution, the interpretation and General
Provisions Act (Cap 2), the Statutory Instrument Act, (No. 23 of 2013) The Public Finance
Management Act (No. 18 of 2012) pursuant to which they are made, the Committee resolved to
Approve Public Finance Management (National Roads Toll Fund) (LN. Neo. 222 af 2021I).
Having been proposed by Hon. Munene Wambugu, M.P. and seconded by Hon. Daniel Maanzo,
M.P.

MIN.NO. /NA/CDL/2022/ 018 ADJOURNMENT
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There being no other business, the meeting was adjourned at 11. 25 a.m. Next meeting to be held
on Thursday 10/ February 2022.
L, o o _ S
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HON, KASSAIT KAMKET, M.P.
— (CHAIRPERSON)
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MINUTES OF THE 50™ SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON WEDNESDAY 157 SEPTEMBER, 2021 AT 2.00 P.M. IN

MAKUTANO MEETING ROOM,

MOMBASA.

SAROVA WHITESANDS BEACH RESORT,

PRESENT
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9.

The Hon. Kassait Kamket, M.P.
The Hon. Muriuki Njagagua, M.P.
The Hon. Robert Mbui, M.P.

The Hon. Daniel Maanzo, M.P.

The Hon. (Dr.) Wilberforece Oundo, M.P.

The Hon. Ronald Tomui, M.P.
The Hon. George Murugara, M.P.
The Hon. Martha Wangari, M.P.
The Hon. Edith Nyenze, M.P

10. The Hon. Gideon Mulyungi, M.P.

11. The Hon. Abdi Tepo, M.P.

12. The Hon. Robert Gichimu, M.P.

13, The Hon. Kamoti Mwamkale, M.P.
14. The Hon. Nicholas Tindi Mwale, M.P.

ABSENT WITH APOLOGY
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The Hon. Cecily Mbarire, MGH, M.P.
The Hon. Patrick Mariru, M.P.

The Hon. Waihenya Ndirangu, M.P.
The Hon. Alice Wahome, M.P.

The Hon. Timothy Wanyonyi, M.P.
The Hon. Sammy Seroney, M.P.

The Hon. Munene Wambugu, M.P.
The Hon. Jennifer Shamalla, M.P.
The Hon. William Cheptumo, M.P

IN-ATTENDANCE

National Assembly Secretariat
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Chairperson
Vice Chairperson

Mrs. Florence Abonyo - Director, Audit Appropriations and Other Select Committee’s

Mr. Mohamed Jimale - Clerk Assistant I

Ms. Ruth M. Gakuya - Clerk Assistant II

Mr. Wilson Dima Dima - Principal Legal Counsel
Mr. Josephat Motonu - Fiscal Analyst

Ms, Noelle Chelangat - Media Relations Officer

Mr. Charles Ayari - Superintendent of Electronics (Audio)
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8. Mr. Anthony Wamae - Serjeant-at-Arms
9. Mr. Mureithi Theuri - Intern

The National Treasury and Planning

1. Hon. Nelson Gaichuhie - Chief Administrative Secretary,
2. Mr. Christopher kirigia - Director General Public Private Partnership
3. Mr. Okusinga Humphrey - Director Debt management.
4, MR. Gideon O. Magera - Legal Officer, Public Private Partnership
5. Dr. Qluoch Wafula - Assistant Director, Public Private Partnership
6 Mr Livingstone Bumhe : Deputy Director
7. Dr. Ronoh - Head Legal/PPP
8. Ms CPA Isabella Kogei - Asst. Director, Budget/Parliamentary Liaison Officer
9. Mr. Robert Osudi - Principle Economists
10. Ms. Naela Wanjala - legal Officer, PPP Directorate

MIN.NO. /NA/CDL/2021/216 PRAYER AND PRELIMINARIES

The meeting commenced at 2.00 p.m. with the Prayer.

MIN.NO./NA/CDL/2021/217 CONSIDERATION OF THE DRAFT PUBLIC
FINANCE MANAGEMENT (NATIONAL ROADS
TOOL FUND) REGULATIONS, 2021

The Chief Administrative Secretary (CAS), the National Treasury and Planning informed as

- follows —

(i)  the Committee that the draft regulation were being enacted to establish the National
Roads Toll Fund pursuant to section 6A( introduced through section 28 of the
Finance Act, 2020) of the Public Roads Toll Act, { Cap 407).

(i)  The Public Roads Toll Fund was previously extinguished after repealing section 7 of
the Public Roads Toll, Act No. of 1984 (PRTA).

(i) In 2016 the povernment adopted the national policy to create an overarching
framework on how road tolls would be applied in order to fund National Roads
Infrastructure expenditure. Expenditure plans covering investment, rehabilitation and
maintenance of Kenya's road sector show an annual funding deficit of over Ksh.100
billion, on top of a large pending bills portfolio of nearly Ksh. 1 trillion.

The Committee was further informed that the main object ol the tolling systém Wwas 10 raise
additional funds directly from road users in a cost-effective and equitable manner in order to
contribute to the sustainable development, rehabilitation and maintenance of Kenya's National

Road Network and further:

a. Externalizes the funding burden from the Exchequer —hence permitting for
alternative use of freed resources, while at the same time expanding the scope of
publics services that can be delivered by Government.
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b. Matching services to users, hence realigning the logic in service delivery and
service access, and promoting principles of equity and sustainable development.

c. Promotes fiscal discipline by ring-fencing specific revenue pools to specific public
development objectives, without fungibility of funds within the wider Exchequer

d. Gives visibility to external partners in infrastructure development —showing how
revenues are raised, how they are administered, and establishing obligations for
revenue certainty and predictability on specific functionaries.

e. Permits for revenue performance monitoring, and cash sweeps where surpluses are
realized, the beneficiary of the surpluses being the wider Exchequer.

f Guarantees accountability and transparency in fund administration by subjecting the fund
to the budgeting, accounting, reporting and auditing framework of the Public Finance
Management Act, 2012g)It links payments to performance of the public service-hence
promotes discipline, accountability and faimess in public service delivery.

g. Provides platforms and mechanisms for punishing non-performance, thereby preventing
resource waste, and promoting social accountability to the citizenry.

The committee was informed of the measureable terms of the National Roads Toll fund
Regulations 2021.

a. The establishment of a National Toll Fund will facilitate financial closure on the Nairobi
Nakuru Mau Summit Toll Road Project — which will facilitate the mobilization, off-
balance sheet, of over Ksh.162 billion in road development funds, and the operation and
maintenance of the Nairobi to Mau Summit Highway 2s a Public Private
Partnership(PPP) toll road for 30 years, in pristine condition, and a return to the public at
the end of the 30 year period of an asset with residual economic life in terms of the
contracted obligations under the PPP agreement for the project.

b. The attainment of financial close on the project will trigger the payment of a success of
USD 3.5 Million into the Public Private Partnerships Project Facilitation Fund,
established under section H68 of the Public Private Partnerships Act, 2013, to
support the sustainability of the PPP programme in Kenya.

c. The Toll Fund is expected to generate surplus revenues within the first decade of the
project in achieving financial close —these surplus funds will provide additional
revenue to the Exchequer to support wider social development in Kenya. In this way,
this regulatory instrument will contribute directly to wider social development in Kenya.

d. More projects are intended to be added to the National Toll Fund portfolio, meaning
more projects will be supported through the fund to create a financing and contracting
practice for road sector financing in Kenya, as has happened in mature jurisdictions
around the world.

Plenary discussion

The following issues were raised as follows -
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|, Are the regulations of public interest or a government project? The Treasury Officials
responded that it's for the interest of the people. Public participation was carried out as
puided by the constitution and the statutory instrument Act (No. 23 of 2013). The team
was asked to include all evidence of public participation in the report including the
memorandums received from stakeholders.

2. The Purpose of the regulations is to collect all toll revenues across the country. The
National Roads Toll Fund will be domiciled at the National Treasury and Planning and
Administered by the Principal Secretary.

3. The First obligation is given to the specific road under tolling services and the surplus is

given to rural roads or other roads requiring maintain rural roads are hindered by low
volumes of use commercial cars.

4. Under Reg. 7 (i) meaning of the term “Political events™ were termed as events that would
lead to cancellation of project, such as Nationalization, civil war, changes in law, collapse
of an institution.

5. Reg. & (1) (e), process for appointment of the three commitiee members ought to be a
competitive process.

6. Under Reg. 11(e) — what happens in the event of termination of payment from the
member?

7. Rep. 12. - There is an anomaly in the appointment of the officer administering the Fund
in that it isn’t anchored in the law and the qualifications of the officers aren’t indicated.

8. The toll fees would anly be used for toll roads and specifically roads under Public Private
Partnership.

9, Under Reg. 26. The systems, protocols and procedures to be established by the officer
should be made clear in the regulations. To avoid misuse of power by the officer
administering the fund.

10. The National Treasury need to come up with an elaborate structure capturing the whole
process from collection to usage of the funds.

Way forward

The Committee advised the National Treasury and Planning to ensure that the draft Public
Finance Management (National Roads Toll Fund) Regulations, 2021) are further reviewed taking
into consideration the deliberations of the meeting and ensure that all concemns raised are

MIN.NO./NA/CDL/2021/218 CONSIDERATION OF THE PUBLIC FINANCE
MANAGEMENT (BIASHARA KENYA FUND)
REGULATIONS, 2021

The Committee considered the following Regulations —

1) the Public Finance Management (Biashara Kenya Fund) Regulations, 2019 (LN No. 55 of
2021);
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2) the Public Finance Management (Uwezo Fund) (Revocation)Regulations (LN No.56 of

2021),
3) the Public Finance Management (Women Enterprise Fund) (Revocation) Regulations,

2021 (LN No. 57 af 2021); and
4) the Public Finance Management (Youth Enterprise Development Fund) (Revocation)

Regulations (LN No. 58 of 2019)
Commitiee Resolution

Having examined the Regulations against the Constitution, the interpretation and General
Provisions Act (Cap 2), the Statutory Instrument Act, (Ne. 23 of 2013), the Public Finance
Management Act, 2012 (No, 18 of 20]2) pursuant to which they are madf:. the Committee
resolved to annul in entirety the following statutory instruments —

(a) the Public Finance Management (Biashara Kenya Fund) Regulations, 2019 (LN No. 53 of
2021Y;

(b) the Public Finance Management (Uwezo Fund) (Revocation)Regulations (LN No.56 of
2021,

(¢) the Public Finance Management (Women Enterprise Fund) (Revocation) Regulations,

2021 (LN No. 57 of 2021); and
{d) the Public Finance Manapement (Youth Enterprise Development Fund) (Revocation)
Regulations (LN No. 58 of 2019)
The decision was proposed by Hon. (Dr.) Wilberforce Oundo, M.P. and seconded by Hon.
Daniel Maanzo, M.P,

The Report on annulment to be considered and adopted when the House resumes from the
recess.

MIN.NO. /NA/CDL/2021/219  ADJOURNMENT
There being no other business the meeting was adjourned at 12.10 a.m. Next meeting will be

called on Notice.

HON. KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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SPECIAL ISSUE

1553

Kenya Gagette Supplement No. 201 Ird November, 2021

{Legislative Supplement No. 90}

LEoaL MOTICE No. 222
THE PUBLIC FINAMCE MANAGEMENT ACT
(Vo 18 af 2012)

IM EXERCISE of the powess conferred by section 24{4) of the
Public Finance Management Act, 2012, the Cabinet Sccretary for the
Mational Treasury and Flanning makes the following Regulations —

THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS
TOLL FUND) REGULATIONS, 2021

1. These Regulations may be cited as the Public Finance
Management (Mational Eoads Toll Fund) Regulations, 2021,

2, I these Regulations, unless the context otheraise requines—
“Act” means the Public Finance Management Act, 2012;

“authorized toll collector” means a 1ol colleclor appomted as
such under section 4 of the Public Boads Toll Act;

“budget framework” means the national government budger
process under the Act;

“business doy" means a working day and excludes weekends and
publiz holidays;

"Cabinet Secretary™ means the Cabinet Seeretary responsible for
finance,

“carrying capacity of the Fund™ means the ability of the Fund 1o
mect wew funding obligations being imposed s a consequence o the
admission of new project roads into the Fund's liability portfolio,
relative to obligations already existing under the Fund:

“Committee” means the Oversight Commitlee established under
regulation 8 of thess Regulations;

“contracting authority” has the meankng assigned to it under
section 2 of the Public Private Partnership Act, 2013;

“financial year" has the meaning assigned 1o it under Article 260
of the Comnstitution;

“Fumd” means the MNational Roads Toll Fund established under
regulation 3 of these Regulations;

“Fund Secretariat”™ means the Fund Secretariat established onder
regulation 16 of these Regulations;

“independent expert” means a person or organisation with
subsiantin]l experience in the development of taffic forecasts, toll

Citation.

Interprotation.
Mo. 1R af 2012

Cag, 407,

Mo, 150f 2013,
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revenue projections and road project agreements appointed to support
the Officer Administering the Fund in the preparation of quarierly and
annual inflow and cutthow projections;

“inflows" means all pa].'mant.s into the Fund;

a5 such uudr.:r rcgtl]nll.:m 11 u[ rhr.-s: chuli’t'linns;

“outflows" means poyments oot of the Fund to meet eligible
expenditere wnder the Fand,

“Public Private Partnership Project Facilitation Fund” means the
Fund established under section 68 of the Public Private Parinerships
Act, 2013,

“PPP unit” has the meaning assignad to it under section 2 of the
Public Private Partnerships Act, 2013;

“private party” inclodes a service provider or a toll operator
appointed as an authorized toll colleclos under & project agresment to
perform scrvices related to a toll road in Kenya;

“project agreement” has the meaning assigned to it under section
2 of the Public Private Parinerships Act, 3013,

“project company™ has the meaning assigned to it onder section 2
of the Public Private Partnesships Act, 2013,

“project road™ means a road declared as toll road under section
1) of the Public Rosds Toll Act and for which a propect agreement
obligates service or other payvments from the Fund;

“Projected Fund Ratio™ ag st a particular future date, means the
ratis of the projected future Inflows ples any momeys curmrently held
within the accounts of the Fund divided by the projected futwre
Oueflows of the Pund op to that future date, calculated for twelve
forward rolling months:

Provided that this ratio shall, at 8 minimum, be computed taking
into account arrears, amouants invoiced but not settled and no yet
classified as arrears, and other amounts that will become due over the
forecast period;

“projected shortfall” means the Projected Furd Ratio which s
less than 1.3 in any projection perod;

“projected  surplus”™ mesns  existing Projected Fund Ratio
exceeding 1.3 in any projection period and where actual cash balances,
excluding projected future inflows, within the Fund are the basis for

defermining the Projected Fund Ratio]

“road toll" means a user charge levied on road users in
sceordance with the Public Roads Toll Act;

“road psers” meang the categories of vehicular traffic subject to
pay a prescribed toll;

“service payments” means scheduled payments dwe to and
invoiced by a private parly pursuant io @ project agreement and in
accordance with these Regulations;
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“service provider” means a private party or project company that
enters into & project agreement with a contracting authority to provide a
project road, as detailed onder a project agresment;

“Short-Term  Ligquid Instruments™ meons any marketable
financial secarity having short-lerm maturity, readily convertible into
cash, including fixed income instruments such as treasury bills,
commercial paper and certificates of deposit as may from time to time
be approved in accordance with these Regulations; and

“toll operator” means a private pany appointed s an anthorised
toll collector under & project agreement by a contracting autharity to
cstablish, administer and operate a toll system.

3. The objects and purposes of these Re ions anc—

(a) to establish a centralized Fond into which all revepoes
collecied pursuant o these Regulations shall be paid and
administered;

b to provide for the oversight and administration of the Fund;

(g} to prescribe the processes by which money is paid inio and
ot of the Fumd;

(d} to provide investors in and fnanciers of project roads, as
well as the general public, necessary information on the
status of the Fund to support investment decisions; and

{e) o make provision for porposes connected with and
incidental to the foregoing objects and purposes.

4. There shall be imposition of road tolls which shall be st in
secordance with the Public Roads Toll Act.

5. There is established a furd o be known as the National
Roads Toll Pend, which shall be operated umder the budgeting,
accounting, reporting and auditing framework of the Act.

6. The sources of the Fand shall consist of the following —

(8} road tolls levied on road users for access to and use of
project roads;

(b) fees or charges imposed on road users accessing project
roads with overloaded axles levied in accordance with Part
I of the Kenya Roads (Kenya WMational Highways
Authority) Regulations, 2013, sectiom 58 of the Traffic Act
and section 21 of the East African Community Yehicle Load
Control Act, 2016;

{c) monies appropriated by Parliament or otherwise paid into the
Fund by the Government for the purposes of the Fund;

{d) grants and donations made to the Fund,

{e) any camings, accruals or income gepersted from moncys
held within the Fund;

{f) procveeds from levies on roadside developments including
road side stations which form part of the scope of works for

Cibjects and
Regulations.

Imgeansition of
talls, Cap. 407,

Establishmess of
the Fund.

Sources of the

Cap. 403,
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project roads, as well as proceeds from any access (ees and
adverbisements along the project roeds levied in accordance
with Part IT of the Kenya Roads (Kenya National Highways
Authority) Repgulations, 2013 and any other applicable
framewosk-as.-from-tme o time adopted-in-this-regasd,.-

(g} penaltics arising Irom any breaches Dy a priveic parincr
under an agreement cntercd into under section 4A of the
Public Roads Toll Act;

(h) insurance procesds payable to a contracting authority under o
praject agreement applied as reimborsement intended to
make good a loss eccasioned to and suffered by a contracting
authority for an action of a private party only where the loss
suffered by the contracting awthority, and linked to an
insured event, have been met frem the Fund; and

(i) money from any other source approved by the Cabinet
Secreiary.
7. Paymenis out of the Fund shall comprise the following—

ta) payments certified by a contractng authority as being dus 1o
a service provider or a toll operator under a project
agreement and in accordance with these Regulations,
excluding—

{t) compensation for political nsks as specified under a
project aEreement;
{ii} termination payments; znd
(i) any other karge, unscheduled one-off payments ansmg
under a projeck agreement which have nof been or
cannot be accommodated under the payment mechanism
under a project agrecment,
(b} the approved annual operating budpet of the Fund; and
(¢} any other eligible expenditure incurred in porsoance of the
object and purpose for which the Fond is established:
Provided such costs are directly linked to the underlying projects
supported under the Fund, and  they are necessary and essential

components of meeting the babilites of the Fund under Project
Raoads.

B. (1) There 15 established a commities 1o be known as the
Oversight Committes which shall consist of —

Payments out of
thee Pramd.

Estahlishment of
Overskght
Commilies.

(@] the Principal Secretary for (he Wme being responsible (or
matters relating to finance, who shall be its chairperson;

(k) the Principal Secrelary for the time being responsible (or
matbars relating to roads;

() the Principal Secretary for the time being responsible for
matters relating to planning and statistics;

(d) the Atomey-General ar his representative;
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e}

if)

three other persons being non-public officials drawn from
technical, financial services, social services, life sclences,
consumer  rights  and  legal  professions  appointed
competitively by the Cabinet Secretary; and

the Officer Administering the Fond, who shall be Secretary
iy the Comimities,

(23 The Committee may from time o Hme admit & representative
of a contracting aothority for the time being having a project roed, a
representative of the PPP Unit, the Accountant- General or any other
public official it deems fit into its siitings and participate as an ex
officio member,

9.

A person shall be qualified to be appointed under regulation

B(1)e) as a member of the Committee if that person—

{a)

(b)

fc)

()

(e}

0.

(2}

(B)

{c)

(d)

(e)

()

(&)

holds a degree in the relevant field from a university
recognized in Kenya;

has proven fund management or other relevant professional
experience;

has served in a position of senior managemernt for a perciod of
at least & years;

meets the requirements of Chapter six of the Constitution;
and

has no convictions resulting from integrity related matiers os
cavil liahilities,

{1} The functions and powers of the Commitize shall be to—

review and approve the annual work programme and budget
of the Fund;

authorise allocations in accordance with approved budgets as
preseribed under these Regulations;

approve annual reports of the Fond before submission to the
Cabinet Secretary and inform the Cabinet Secretary of the
annugl funding requirements of the Fund;

approve the opening of bank accounts of the Fund by the
Officer Administering the Fund;

make recommendations to the Cahinet Secretary on the
declaration and use of projected surpluses;

authorise withdrawals from the Fund of projected surpluses
upon approval by the Cabinel Secretary in accordance with
these Eepulations and any guidelines it approves for this
Purposc,

approve the systems for the control and oversight of the
operation of the Fund;

Qualifications for

Functsans of the
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{h} approve the recruitment and the terms ond conditions of saff
of the Fund;

(i} appoint independent advisors 1o provide it with expent
opinion on any matier falling within its mandate that is
deemed o require such expertise, and require the Officer

Administering the Fund o meet the costs, if any, amemdant
on such experts or advisors,

(j) establish the Fund’s investment policies with respect o
surplus cash;

(k) approve annual financial stalement of accounts prepared by
the Cfficer Administering the Fund;

() overses the performance of the Officer Administering the
Fund:;

{m] overses the performance of the Fand,;, and

(n) perform any other function necessary 1o promole the objects
and purpose of the Fund and consistent with these
Hegulations,

(2) The Committee shall, in discharging its functions under these
Repulations-

(2] iake such mensures and maoke such recommendations to the
Cahinet Secretary as it shall be necessary 1o puarantes,
sustain and improve the governance framewaork for toll road
programmes with the view to promoting the long-term
financial mtegrity and sustainability of the Fund with respect
i the purposes for which it has been established,

(b) meet regulary, and at least onee a quarter, fo consider the
affairs, status and operation of the Fand, and

{c) adopt such procedurcs as shall be neccssary to organize the
conduct of 15 business including the methods by which
meedings shall be convened and the frequency and guorum
thersof, the keeping of records, co-option of persons with
such skills as the Commities may require to betier discharge
its duties under these Regulations, the formation of any sub-
commitiees as the business of the Commitice may demand,
and for such ather matters as the Committes shall decm fit
and necessary o support its operational and functional
efficiency and effectiveness.

11, (13 A vacancy shall ar

membsr—
{n) diecs;
(b} resigns from office, by notice in writing addressed o the
Cabiner Secretary;
fc) is adjudged bankrupt or otherwise declared to be insolvent;

(d) abandone the business of the Fund or fails to attend three
conseculive meefings of the Commities without a valid
ICO500L, o
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() is convicted of an offence Involving dishonesty or fraud or
mioral turpitude and sentenced to imprisonment.

{2} The Cabinet Secretary shall appoint the person to fill the
vacancy in the Commitiee in accordance with regulation B{1)(e}),

(31 The Cabinst Secretary shall, within seven days of appointing
a person under regulation B{1)(e) notify such appointment by notice in
the Gazetbe.

12, Puorsuant 1o section 24(5) of the Act, the Cabinet Secratary
shall designate a person to be the Officer Administering the Fund.

13, (1} The Officer Administering tha Fund shall control the
administration of the Fund, for which purpose it shall cause to be
established proper systems for the operation of the Fund.

[2) The aysierns 1o be established under sub-regolation (1) shall
include the following —

(a) fmancial management systems;

(b)Y audit control systems;

(e} documentation and reconds systems;

{d) human msource management systems;

() assets, stores and supplies; and

{f) reporting systems.

{3) The Officer Administering the Fond shall have the following
key Tunctions —

{n) the preparation of work programme and budpgst of the Fund,
and for this purpose shall —

(i} make preparation of the Fund's annual budget and work
plans, and submit the same to the Committee for

approval; and
(if) address projected shortfalls in the Fund through the
budpget framework in accordance with the Act and these
Regulations;
(b) financial control over the administration of the Fund, which
shall include the following—

{i) opening of a bank account and any sub-accounts of the
Fund in & financial institution approved by the Cabinet
Secratary;

{ii} making payments out of the Fund in accordance with
these Regulations;

{iii) causing w be kept proper books of account and all
records of the Fund;

{iv) specifying all forms and prepare all funding
documentation required under these Regulations; and

Adminksiering the
Fund,
Funcliom: of

Adminksiering the
Fund.,
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(¥} ensuring that there are held within the Fund sufficient

funds o meet the guarterly and annual obligations of the
Fund;

reporting _to the Commitiee on the operations and
performance of the Fond, which shall include—

iy

{ii)

i}

[1v)

{v)

annual financial accounts and reports of the Fund in
scoordance with the Act;

quarterly reports, on & rolling 12-month bazis, of the
projected inflows and outflows of the Pund and of the
Projected Fund Ratio, and for any projecied shorifalls
or projected surpluses and make mecommendations to
the Committes for their appeoval

quarterly reports, on a rolling 12-month basis, on the
projected inflows and outflows of the Pund and of the
Projected Fund Ratio, as well ag statements on how
any projected shortfalls are intended to be addressed
which repors shall be submitted to contructing
authonties and scrvice providers, within 45 business
days of the end of ecach quarier, following approval
by the Commilles;

quarterly and annual non-financial reports on the
performanee of the Fand in accordance with the Act;
and

preparaiion, signature, and with the approval of the
Committes, transmission to the Aoditor-General in
respect of each financial year a statement of account
relating to the Fund in such form and within such
timelines as the Public Sector Accounting Standards
Board established under section 192 of the Act may
from tme to time specify in accordance with the Act,
a copy of which statement of account shall be filed
with the Mational Treasury:

Provided that—

(ma) for the purpose of paragraphs (c){l) and
(c){iiy, the Odficer Admimstering the Fund,
in making projections for the purpose of
determining  surpluses or  addreszing
shortfalls, shall take into account such

MG TS CONOMIE forward-Iooking
assumptions derived from recogoised and
reputable independent sources for macro-
econmmic forecasts, to the extent these arc
available, such assuomptions to be used both
o produce iraffic and revenue forecasts as
well as 1o forecast fulure service payments,
and may retain advisors for this purpose;
and
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(bb) the Officer Administering the Fund may
recommend o the Committee, and the
Committee may issoe, such guidelines on
conditions 1 be met before surpluses are
declared and or withdrawn, taking imto
secount the liabilities of the Fund, as may be
necessary for the better carrying out of the
objects of this regulation;

(d) implement the Fund's investment policies with respect to
declared surpluses as cstablished by the Committes, which
zhall include—

(i} recommendations on the declaration of projected
surpluses and their usage or application;

(i) imvestment of surplos cash in approved Short-Term
Liguid Instruments; and

(1ii) raising additional resources for the Fand;

(2] human resource management within the Fund, which shall
inelede —

(i) recommendations on the sppointment of Fund
Secretariat stafl 1o the Committee;

(i} appointment of required, suitably qualified,
independent experts or advisors, to prepare or advise
on the preparation of the traffic and foll revenuoe
prajections supparting the estimates of inflows, and the
estimates of paymenis 1 be made under pmject
agreements supporting the estimates of outflows, and
consult with the coniracting authorities and service
providars as necessary;

{ili) meeting the costs of advisors appointed by the
Committes; and

{iv) performing any other function that the Committee
may, consistent with these Regulations, delegate and
require to be underdaken.

(4} Subject o the approwal of the Committes, the Officer
Administering the Fund may cutsource some of its functions to agents
or experts and advisors it may appoint for that purpose, which
appointment shall be In writing, and time-bound.

(5} The mct of outsourcing the performance of a function of the
Officer Administering the Fund to an appointed agent, expert or
advisor shall nod divest the Officer Administeing the Fund of the
responsibility to ensure that the fupction is effectively and efficiently
performed in the public interest o on behalf of public service as set ol
in these Regulations,
14. For the better implementation of the obligations under Addesssing
rﬂlaunn 13(3)(c), (d) and (e}, the Officer Administering the Fund hoctllainthe
ahall—



1562 Kenya Subsidiary Leglalation, 20271

(a) calculate the Projected Fund Ratio for each quarter of the
immediate subsequent 12-month period with the view to
determining whether the Fund shall realize 2 Projected
Shortfall or Projected Surplus for the forecast period,

~{b}-npon-the-establishment-of-the-Fund;-and-for-as-long-as-toll-

VTS s to e et of projectet-shontfatis e
Pund, where the Projecied Fund Ratio is less than 1.3, cause
to be approprated sech budgetary allocations as shall ba
adequate to cover the projected shortfall, that is, bring the
Projected Fund Ratio to at least 1.3; and

{c) make recommendations to the Commities on the carying
capacity of the Fund, and the Committee shall advise the
Cabinet Secretary on the advisability and implications of
admilting new project liabilities into the Fond_

15, (1) Propected shortfalls in the Fund shall be evidenced by—
(a) contracted obligations under project agresments; and

(b} quarerly estimates of inflows and outflows of the Fund
prepared by the Officer Adminisiering the Fund, as
prescribed under Regulation 13(3)(c).

{2} For purpeses of sub-regalation (1), the Officer Administering
the Fund shall, at the start of the Fund, prepare and submit to the
Committes for approval a detailed methodology for the determination
of the gquantum of projected shortfalls, as the basis for resolution of
such projected shortfalls within the annual budget framework.

{3) The methodology referred to under sub-repulation (2) shall be
subject to such periodic reviews as the Committee shall determine,
taking into account actual experiences observed from the twlling
progamme.,

16. The Officer Administering the Fund shall appoint such staff,
in consuliation with the Commiiiee, az shall be decmed necessary 1o
constitute the Fupd Secretanat for the purposes supporting the
discharge of the functions of the Officer Administering the Fund under
these Regulations.

17. Disbursements owt of the Fund shall be bound by the
following broad principles —

(a) dishursements o service providers and toll operators shall be
on the basis of contracted obligattons of a contracting
authority under a project agresment, as incleded in the

Dlelermining
sheortfalls in Fund.

Fand Secnatarial,

Eligibility of
B - s ]
af Fund,

proper documentation as detatled in regulation 18; and
(b) disbursement of projected surpluses shall be subject to
formal approval of the Cabinet Secretary as detailed in these
Eegulations.
18, {1} The Officer Adminisiering the Fund shall satisfy himself
or herself, with respect 1o every pavment instruction received from a
contracting authority —

Payment
procedure by he

fidmindslering the



Kenya Subsidiory Legistation, 2021

1563

{a) that each payment instruction is made in writing and
authenticated by the certificate of the contracting authority as
to the payment amount, the nature of services rendered or the
compensation due against which the payment instruction is
submitted and the payment recipient;

(b} that the payee's account is the same one indicated in the
project agreement or where appropriste the payee’s account
purswant to the provisions of the lender’s direct agreement,
unless an altemative payes has besn communicated in
writing to the Officer Administering the Fond by a
contracting authority in accordance with a project agreement
or & lenders' direct agreement enfered into betwesn the
relevant contracting authority, service provider or the tofl
operator and project's financiers, as the case may be,
payments to which alternative payee shall amount o
complete and final discharge of the Fund and the contracting
authogity to the service provider and all its financiers for that
particular invoice; and

(£} that the pavment processes of the Cfficer Administering the
Fund, including the execution of the powers reserved for him
or her under these Regulations shall be completed and
payments made no Later than the tme stipulated for such
payments under & project agreament,

{2) The Officer Administering the Fund shall specify forms and
documents to be used by contracting authorities in submitting payment
requests (o the Fund, in accordance with the reguirements of a project
agresment.

{3} All payment requeests o the Fund shall be submitted to the
Fund not later than twenty one Business days before the due date for
such payment, without prejudice to any larger period 1o the extent such
is provided for under a project agreement.

(4) Amy application for payment under this regulation shall,
without prejudice to any provision in these Regulations, be supported
by such documents as may be required under a project agrecment,
including the following—

{a} the name and address of the payes;

(k) the bank account details of the payee;

(e} an iovoice from the contractor of other eligible contract
party;

(dy any cemificate required from a contracting authority amnd any
independent expert under the terms of a project agrecment;

(e} a certified payment voucher, with all material fields duly
populited and vetted; and

(f) any other information as may be specified by the Officer
Administering the Fund under sub-regulation (2} of this
regulation.
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19, The Officer Administering the Fund shall, where it Righeto question
establishes that the requirements in regulation 18 have not been met jn 204 @ithhold
any material particular, have the right to request for clarification and f:l:::ilm
rectification from the contracting authosity, and the power o withhold ;

~disbursemenis againstinvoices until such matlers are resolved,

20, {1} The Chdhcer Administering the Fund shall cause to be Opening of
opened in the name of the Fund such bank accounts for the Fund in a 'W“"I”-'F;fm
bank or banks approved in accordance with section 28 of the Act, as  Jh
may be necessary for the parposes for which the Fund is established.

(2} All liabilities relating to contracted obligations of the Fund
shall be seitled in the manner prescribed under this regulation.

(3) The Officer Administering the Fund shall open sub-accounts
in the name of each project road supporied under the Fund, and indo
which sub-account shall be remitted all toll revenves realized from the
safd project road by a privale party pursuant 1o these Regulations.

(4} Funds within a project sub-account shall be applied to the
following purposes in the following order, and for which reason the
Officer Administering the Fund shall establish a cash waterfall -

{a) payments for the toll operator;

(b} payments for the service provider,

{c) propostional payments to meel the costs of the Officer

Administering the Fund;

(d} any professional fees incurred In the proper discharge of
obligations under the Regulatons by the Officer
Administering the Fond and the Oversight Committes:
Provided such fees shall be proposionally met out of the
various project sub-pcegunts where the advisory relates to a
portiolio-wide matter, and allocated to a specific project sub-
geconnt, where the advisory relates to lsswes on that
individual project road;

{2} amy other payment declared to be eligible and directly linked
to the project read supported under the Fund.

21. The Officer Administering the Fund shall ensure that no  Fusd sotio be
bank accoants of the Fund are overdrawn. overdrawn.

22, (1) Further to regulation 14 and upon the establishment of — Procedure for
fhe Fund, and until toll revenues collecied on annual basis attain such a  prefunding the

annual obligations of the Fund, the Officer Administering the Fund
shall capse to be appropriated such budgetary allocations ag shall be
adeguate to meet the Fond®s projected shorifall, and this shall be an
ongoing duty vatil such a time as 1ol] revenses attain a Projected Fund
Ratio of 1.3 or mone,

(2) The Officer Administering the Fund shall, for purposes of this
regulation, observe the budget process for national government entitics
as prescribed in the Act.
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23, (1) Where, and pursuant to regulation 133} (c) and (d), there
is & projected surplus; the Committes, on the advice of the Officer
Administering the Fond, may recommend to the Cabinet Secretary the
declaration of a projected surplus in the Fund, subject to sub-regulation
{2} of this Regolation.

(2) A projected surplus may only be declared where the Projected
Fund Ratio is derived against actual cash balances held within the Fund
and not projected inflows.

(3} Subject to sub-regulation (4} of this regulation, and regulation
13, projecied surpluses may be paid oot of the Fund into the National
Exchequer Account, provided such withdrawal doss not cxcoced the
amount of the projected surplus and does not lead o a projected
shortfall,

{4) Where projected surploses are taken out of the Fund under the
termts of thesa Regulations, the surpluses shall be paid into the National
Excheguer and applied to such purposes as shall be determined by the
Cabinet Secretary within the national budget framewark.

24, All receipts, savings and aceruals of the Fund and the
balance of the Fund at the close of each financial year, shall be retained
for the purpose for which the Fund is established.

25, The Officer Administering the Fond szhall enswre the
administration costs of the Fund are managed within the framework
permissible under the Act.

26. The Officer Administering the Fund shall establish systems,
protocols and procedures necessary to ensure that —

() the Fund’s expenditure 15 controlled and is monitored, on an
annual basis, against the Fund's approved revenue and
cxpenditure plan;

(b) withdrawals from the Fund are only for the purposes of
payment of approved expenditure in accordance with these
Regulations; and

(e} the records of expendituse relating 1o the Pund are kept and
maintained in accordance with the provisions of the Act and
Regulations made thereunder.

27. In furtherance of its mandate under these Regulations, the
Officer Administering the Fund shall have power —

(2) fo access any project refated data that be or she may need
from contracting authorities in furtherance of his or her
functions with respect to involce seitlement;

(b} to call for such additional information with respect to
requests for payments oot of the Fond as arc necessary to
satisfy the requirements of regulation 18;

{c) o 1550c financia]l management guidelines upon approval of
the Committee relating to the purposes and objects of these
Repulations; amd

Declaration and
e of surplus
Funds,

Melomeys b be
retained in Fand.

Adl mimistrative

Superintendence
of Fussd

Acoess o
informetiog,
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{d} to publish at the start of cach financial year, on its wehsie,
the following information —
(i} amowni and source of money received into the Fund as
at the close of the previous financial year;
(i1} clear credit balances of available funds fop the cussps

financial year;

{m) quantum of commitied eligible cxpenditore for the
current financial year;

{iv) rtotal number of projects and other eligible actvities
supported under the Fund for the current fimancial
year; and

(v} such other information thar Pund stakeholders may
reasonably request, and approved by the Committes,
from time 1o time.

28. The existung government fipancial and procurement
Regulations shall, w the extent they relate to the administration of
public funds established under the Act, apply in the administration of
the Fund,

9. The Officer Administering the Fand shall prepare and submit
to the Committee and the Cabinet Scoretary, within three months after
the end of each financial year, an annual Fund performance report
relating to the previoos financial year, detailing the extent 1o which the
Fund met its regulatory and developrment objectives in the period under
review, and highlighting challenges, threats and opportunities for the
enhanced effectiveness of the Fund in promoting the public interests
secured under these Regulations.

M. The provisrons of the Act relating o offences by public
officers, including financial misconduct, shall apply to  these
Regulations.

31. (1) The Cobinet Secretary shall at the clapse of ten years
from the date of commencement of these Regulations cause a review o
b conducted of the performance of the Fund in accordance with the
requirernents of the Act.

{2} The review ghall deterrine whather the Fund has met the
objectives for which it was established.

{3} The report on the review shall be submitted to the Cabinat for
approval.

Croivememes
finesetal
Rugulalions.

Subsriessnn of
anmval
performance
Tepors,

Misconduct of
poblic officers.

Review of
performance of
tive Pund.

(4] The review of the performance of the Fund undsr this
regulation 31 shall be without prejudice to the obligations of the
Owersight Committes and  the Officer  Administering  the Fund
preseribed under these Regulations for the more frequent reviews of the
Fund's performance, in particular under Regulations 5, 10, 13, 14, 15,
22,23, 26 and 29,

32. (1) The Cabinet Secretary may, subject to the approval of the
Mational Assembly, wind up the Fund where the Cabinet Secretary

Allermacive
Ammangements and
Windiag Up.
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considers that the Fund hos successfully completed the specific
objectives for which it was created, or where it is demonstrated the
Fund has irredeermably failed to meet such objectives,

{2}

Deespite the provisions of sub-regulation (1), the Cabinet

Secretary may wind up the Fund if—

(a)

(b)

(e}

3
(2)

{b)

(€]

(d)

(e)

the Fond no longer has obligations 1o eligible parties under
these Regulations, or where such obligations exist, upon
demonstration that alternative arrangements agreed with all
project participants have been put into place to meet such
obligations; and

the Committee has made its recommendations supporting
such winding uwp or the set up of such alternative
arrangements, and which opinion shall have taken into
fecount any views and representations of any  project
participant supported under or throogh the Fond; and

the Cabanet haz considersd and approved the
recommendation of the Cabinet Secretary o wind up the
Fumd or to set up such altenative arrangements, and Cabinet
grants approval for such winding up to be moved before the

Mational Assembly.
O the winding up of the Fund —

the Officer Administering the Fund shall call on the
contracting authorities o request from the respective service
providers or toll operators or other project parties or their
agents financial statements to confinm that there are no valid
outstanding obligations to service providers or toll operators
of other involved project partes and commitments for
paymesnt;

subject to paragraph (a), the Officer Administering the Fund
shall pay any amount remaining in the Fund into the
National Excheqoer Account for the credit of the national
government;

the Cabinet Secretary shall pay any deficit in the Fund, snd
shall meet any residoal liahilities of the Fund at the time of
such winding up from the fumlds of the national government
in the National Exchequer Account with the approval of the
Mational Assembly;

assets other than cash of the Fund shall be transferred to the
Mational Treasury, and

the Fund Secretariat shall be disbanded.

{4) The Officer Administering the Fund shall prepare, and the
Cabinet Secretary shall submit 1o Parliament and to the Auoditos-
General, a final statement of accounts for awdit within nine manths
from the date of the decision to wind up the Fund.
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33. The Public Roads Toll (Public Roads Toll Fund) Rules, 1986
made under the Public Roads Toll Act are hereby revoked.

Made on the 29th October, 2021 .
UEUR- YATANLE,

Hevocalioa of LN
Mo 30T 1986,

TORET SeeTelary
The Narional Treaswry and Planning.

LecaL MOTICE Mo, 223

THE TAX PROCEDURES ACT
(No.29 af 2015)

IN EXERCISE of the powers conferred by section 112 of the Tax
Procedures Act, 2015, the Cabinet Secretary for the National Treasury
and Planning makes the following Regulations—

THE TAX PROCEDURES (UNASSEMBLED MOTORCYCLES)
(AMENDMENT) (NO. 2) REGULATIONS, 2021

1. These Repgulations may be cited as the Tax Procedures
(Unassembled Motorcycle) (Amendment) (No. 2) Regulations, 2021

Z. Repulation 14 (1) of the Tax Procedures (Unassembled
Molorcycle) Regulations, 2020, is amended —

(2) by deleting paragraph (c) and substituting therefor the
following mew paragraph —

{c) pillion hendle bar or pillion or grip set; and

{b} in paragraph (f), by deleting the words ‘side stand, kick
stand and prop stand” and substituting therefor the words
“side stand, kick stand or prop stand™.

Dated the 20t October, 20021 .

UEUR YATANI,
Cabingt Secretary for the National Treaswry and Planring.

LM, 112200,

L R e e s st
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ANNEX 3

THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND)
REGULATIONS, 2021

EXPLANATORY MEMORANDUM PURSUANT TO THE STATUTORY INSTRUMENTS
ACT, NO.23 OF 2013

(Section 8 and Schedule to Act No.23 of 2013)

PART 1
Name of the Statutory Instrument:  The Public Finance Management (National Roads Toll Fund)
Regulations, 2021

Name of the Parent Act: Public Finance Management Act of 2012
Enacted pursuant to: {i) Section 24 of the Public Finance Management Act,
2012;

{iiy Regulations 207, 208 and 209 of The Public Finance
Management (National Government) Regulations,
2015. Requlation: Part XV on Public Funds

(iii} Section 6A of the Public Roads Toll Act (Cap 407) as

amended by the Finance Act of 2020
Name of Ministry: The National Treasury and Planning
Department: The PPP Directorate
Gazetted on; 3 November 2021
Tabled on: 8 November 2021
PARTII

1. Purpose of the Statutory Instrument

The purpose of the Regulations is to establish a dedicated fund pool for meeting Government's payment
obligations contracted under project agreements for road development programs in Kenya, especially
those implemented under the tolling framework. The Fund shall be operated under the budgeting,
accounting, reporting and auditing framework of the Public Finance Management Act 2012 and the
Regulations provide for the way the Fund will be administered and how maoney will be paid into and out
of the Fund, and for the control and administration of the Fund. The Fund, and the Regulations, make it
possible for PPP toll roads to be implemented in Kenya, as il gives wvisibility of the toll revenues and
certainty in governance praclices lo investors as a key bankability requirement.

2. Legislative Context

The Regulations are being enacled to establish the National Roads Toll Fund pursuant to Section 6A of
the Public Roads Toll Act, (Cap 407), which provides as follows:
" 6A. (1) The Minister responsible for the National Treasury shall establish a Fund
fo be known as the National Roads Toll Fund under the Public FEinance
Management Act, 2012."
Section 6A of the Public Roads Toll Act (Cap 407) was introduced through Section 28 of the Finance Act,
2020. Sections 24 to 29 of the Finance Act, 2020, introduced amendments to the Public Roads Tal Act
that wil facilitate the implementation of the tolling framework in Kenya.
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Pursuant to Section 8A of the Public Roads Toll Act, Cap 407, the Cabinet Secretary for National Treasury
propases the promuigation of the Regulations establishing the National Roads Tall Fund under section
24(5) of the Public Finance Management Act, 2012, which stales as follows:

‘24(5) The Cabinet Secretary may establish a national government public fund with the
approval of the National Assembly.’

The Public Finance Management (Mational Government) Requlations, 2015 prescribe additional rules fo
those explicitly set out under section 24 of the Public Finance Management Act, 2012 on the justification
for the establishment of a public fund and prescripions on the administration and control of such funds.

The proposed statutory instrument has been prepared in compliance with the foregoing legislative
confed.

3. Policy Background

a) Paolicy Objectives
The National Roads Toll Fund is proposed to be established under the Public Finance Management Act,
2012 as a resource mobilisation strategy of the National Treasury — o suppori Government's invesimenl

agenda for roads modernization in Kenya.

Under the National Telling Policy of 2016, the Govemment has arficulated its commilment to national
transport infrastructure investment over a ten year planning window, frem 2016 to 2025, through the
development of a National Surface Transport Sector Funding Policy. The purpose of the 2016 Tolling
Policy statement is to support the National Surface Transport Sector Funding Palicy by summarising how
road tolls will be applied in order to fund National Road infrastructure expenditure.

b) Stalement of the Problem

The Integrated National Transport Policy prioritises the improvement and development of Kenya's
national road network lo achieve the aspirations of Kenya Vision 2030. Expenditure plans covering
investmen, rehabilitation and maintenance of Kenya's road sector show an annual funding deficit of over
Ksh.100 billion, an top of a large pending bills portfolio of nearly Ksh. 1 inllion. Without action to identify
additional funding sources, it is evident that Kenya may not manage lo deliver on ils aggressive growth

agenda under both Vision 2030 and the Big Four Agenda, since nafional trunk roads are ceniral enablers
of economic growth.

) Objeclives
The primary objective of tolling is therefore to raise additional funds directly from road users in a cost-
effective and equitable manner in order fo contribute to the sustainable development, rehabilitation and

maintenance of Kenya's National Road network. The National Tolling Policy of 2016 is consistent with
the objectives of the Integrated Mational Transporl Policy and the National Surface Transport Sector

Funding Palicy.
The approach to tolling individual roads will also have regard o the implications for:

« road traffic management and congestion;
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= wider transport network objectives through the relative price of different modes of fransport; and

« aroad's economic and social impacts.

Talling will be applied only where it is economically and financially beneficial, and where all relevant socio-
economic implications have been fully taken into consideration, The decision on whether and how to toll
a road will be independent of decisions on how to finance, build, operate and maintain that road, This
means that both new (green-fields) and existing roads (brownfields) can be subject ta talling programmes,
always providing that these are demonstrated to be both economically and financially feasible, and their
social and environmental impacts are shown to be sustainable.

d} Justification why a fund structure will improve service delivery
The following reasons motivate the preference of a fund structure over normal budget provisioning -

a) Extemnalises the funding burden from the Exchequer — hence pemmitting for alterative use of
freed resources, while at the same time expanding the scope of publics services that can be
delivered by Government

b) Matehing services to users, hence realigning the logic in service delivery and senvice access,
and prometing principles of equity and sustainable development

c) Promoles fiscal discipline by ringfencing specific revenue pools to specific public development
objectives, without fungibility of funds within the wider Exchequer

d) Gives visibility to external partners in infrastructure development — showing how revenues are
raised, how they are administered, and establishing obligations for revenue cerlainty and
predictability on specific functionaries

e} Permils for revenue performance monitoring, and cash sweeps where surpluses are realized,
the beneficiary of the surpluses being the wider Exchequer

f)  Guarantees accountability and transparency in fund administration by subjecting the fund fo the
budgeting, accounting, reporting and auditing framework of the Public Finance Management Act,
2012

g) Itlinks payments to performance of the public service — hence promotes discipline, accountability
and fairmess in public service delivery

h) Provides platforms and mechanisms for punishing non-performance, thereby preventing
resource waste, and promoting social accountability to the citizenry,

4, Consultation Outcome

a) Who was consulted
Through a gazelle notice of Friday 3¢ April 2020, the Nolice of preparation of a Regulatory Impact
Statement was published in the Kenya Gazette (Gazette Notice Number 2787). This publication was
made in compliance with section & (1) of the Statutory Instruments Act, 2013 which requires that a
regulatory Impact Statement be nolified in the Kenya Gazette and in a newspaper likely to be read by
people particularly affected by the proposed statutory instrument.

On the same day, the draft NTF Regulations and the Regulatory Impact Statement were uploaded on the
National Treasury and the PPP Unit websites, giving the public twenty-one (21) days unfil 249 April 2020,
within which fo submit their comments/memoranda on the draft regulations.

On Monday 6%, 14" and 20 April 2020, further notices inviting submission of memoranda by way of
public participation by 24" April 2020, were published in the both the Mation and Standard Mewspapers.
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Additional specific emails were simultaneously sent lo the Matalu Owners Association, Kenya Truck
Owners Association, Kenya Transporters Association, Kenya Association of Manufacturers, Chamber of
Commerce, Federation of Kenya Employers, Consumer Federalion of Kenya, Katiba Institute, the Fourth
Estate, the Transport Committees of the Senate and the National Assembly, the Council of Governors,
_[hﬂ_ﬁﬂwmr;llﬁ nf the Eﬂunhes of P.ll:an:hakns Hiaml::lu Nakuru Liasm Gashu Kllm ['-Jam:lbl and Mambasa

and the Irrstmuie aT Cerllﬁﬂd Senretanes

On Thursday 9" Apnil 2020, hard copy letters were dispalched lo the Chairpersons of the Transpor
Committees of the Senate and the National Assembly, the Council of Governors, the Govemnors of the
Counties of Machakos, Kiambu, Nakuru, Uasin Gishu, Kitui, Nairobi and Mombasa, the Chairperson of
and the Chief Executive Officer of the Council of Govemors, the Directors General of Kenya National
Highways Authority, Kenya Urban Roads Authority and Kenya Rural Roads Authority, the PPP
Committee and Direclors General and Heads of Deparlment of the National Treasury .

The PPP Office fumished email contacts through which members of the public could submil their
comments. The PPF Office Twiller handle was additionally notified to the general public and made
available for submission of comments on the proposed statufory instrument. Additionally, physical boxes
for handwritten public comments were strategically positioned at the PPP offices at 6th Floor of Kenya
Re Plaza, and the physical localions were nolified to the general public for good order,

Inn view of the public health threal of COVID-19, and the Presidential Directive on this matter made on
17th March, 2020, it was not possible fo hold public hearings on the Regulations, but the public
consultation was conducted in strict compliance with section 5 generally, and 5(3) in particular, of the
Statutory Instruments Act No.23 of 2013,

b) Responses
Written submissions were received from a wide cross section of interested institutions including the Rift

Valley Connect (RVC), the Worid Bank, Consumers Federation of Kenya (COFEK), Members of the PPP
Committse, the Institute of Certified Public Accountants of Kenya, KeNHA, County Governments, the
Motorists Association, law firms and various individuals. We have provided a list of 72 organisations
and individuals that submitted comment on the proposed regulatory instrument.

The Unit collated the commenis and compiled a matrix categorising the responses into 6 thematic areas
namely; Establishment of the Fund, Operationalisation of the Fund, Governance, Levying of Tells, Tolling
Systemn and Infrastruciure and a General comments section. The file containing details of the public
consultation process is enclosed herewith as Annex 4.

c) Summary of changes made to the Regulations as a result of the consultation

1. In addition, to refinements on drafling language from the legal draftspersons at the Office of the
Attorney General, the following is a summary of the key amendments made to the Regulations:
2. Specificity on the powers pursuant to which the Regulations have been made. While mention of
the establishment of the Roads Toll Fund is contained in the Public Roads Toll Act, Regulations
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for the management of public funds are made pursuant to Section 24{4) of the Public Finance
Management Act, 2021

3. Definiions: The following additions have been incorporated:

b.

For the avoidance of doubt, definitions of *Act, *business day” and Cabinet Secretary”
have been incorporated

Clarity that an *Authorized Toll Collector” includes a relevant Contracting Authority or a
private parly authorized by a Contracting Authority.

Recognition of the national government “budget framework” as the framework within
which annual budget shortfalls will be catered for.

Introduction of the ‘carrying capacity of the Fund' as a measure o ensure thal new
project liabilities are only admitted to the Fund following due diligence and advice from
the Commiliee and recommendations to the Cabinet Secretary on ihe implications
thereof.

“Financial year" is now defined to provide alignment of the reference with the meaning
under the Constitution.

Specificity on the precise ratio that will apply to the phrase ‘Projected Fund Ratio’ and
clarity of the applicable period has been provided. Accordingly, the ratio has been
enhanced from the previous 1.05 to 1.3 times of the projected future Inflows plus any
maneys currently held within the accounts of the Fund divided by the projected future
Outflows of the Fund up to that future date, calculated for twelve forward rolling months.
Enhancement of the ratio that shall be considered as the “Projected Surplus® from 1.10
in any projection period fo 1.3. Further clarily has been provided to the effect that this
projection shall apply where cash balances, excluding projected inflows within the Fund
are the basis for determining the Projacted Fund Rafio.

“Service Payments” clarity introduced by making reference to 'scheduled’ payments.
Deletion of the terminology “lerminafion payments’ as this is catered for in the respective
Project Agreements.

4. The imposition of folis pursuant to the Public Roads Toll Act has been expressly included as an
impartant cross reference in the Public Finance Management Act, Regulations. (Regulation 4},

5. Repelilive language within the objects and purpose and the establishment of the Fund has been
removed and greater clarity provided under each. (Regulations 3 and 5).

6. Sources of finances for the Fund have been enhanced to Include proceeds from levies from
roadside developments, fees for access and advertisements and penalties from breaches of
tolling amrangements by private pariners. Where applicable, the stalutory basis for the various
sources of the funds has also been incorporated. (Regulation 6).

1. Under payments out of the Fund, there is an inclusion of large, unscheduled payments
under that cannol be accommodated under the project agreement as well as a safeguarding
proviso on ‘any other eligible expenditure’ (Regulation 7)
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Membership of the Oversight committee has been expanded 1o include 3 members from the
private sactor appointed by the C5, the PS5 responsible for roads and the Officar Administering
the Fund. The gualifications for the appointment of the private members have also been
prescribed as well as provisions on vacalion and filling of office for the private members specified.
Ambiguous provisions have been expunged. (Regulations 8, 9 and 11).

10.

1.

12.

13.

14,

13.

The functions of the Oversight Commitiee have been streamlined and mundane administrative
and routine tasks expunged. (Requlation 10).

Alignment has been made fo the requirements of the Public Finance Management Act, for the
designation as opposed to the appointment of the Officer Administering the Fund. (Regulation

12).

The presentation of the functions of the Officer Administering the Fund (OAF) has besn
overhauled to set aut the overall purpose of the Fund, clarify the systems for the proper operation
of the Fund and itemize in more explanatory detail, the key funcfions of the OAF. (Regulation
13).

Regulation 14 on addressing shortfalls in the Fund now contains greater clarity on the calculation
of the Projected Fund Ratio.,

Bank statements, financial slatemenis and statemenis of amounts hekd within the designated
Fund accounts have been expunged from the evidence that is required to determine Projected
Shortfalls. The methodology for determining shortfalls has also been clarified. (Regulation 15).

Regulation 16 on the Fund Secrelariat namows the scope of the appointment of staff to those
wha will support the discharge of the functions of the Officer Administering the Fund.

Disbursements from the Fund have been expanded to include 'Toll Operators' in addition to
‘Service Providers', based on contracted obligations to a Contracting Authority under a Project
Agreement and to reflect the eligibility criteria more accurately, (Regulation 17).

18.

7.

A more elaborate process for the ‘Payment Procadure by the Officer Administering the Fund' has
been included. This includes specificafions of payment timelines and the format for submitting
payment requests as well as a prescriplion of the appropriate supporting documentation fo
facilitate payment. (Regulation 18).

To reflect pari passu treatmen! of the Fund's liabilifies, a provision has been included to clarify
that all liabilities relating to confracted obligations of the Fund shall rank equally. The drafiing has
been revised to reflect legislative drafling language. (Regulation 20).

8. Tofacilitate the initial establishment of the Fund, a provision for the procedure for the pre-funding

of the Fund, as a national budget appropriation, has been introduced. (Regulation 22},
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19.

20,

21.

22.

23.

24.

25,

An impartant proviso has been introduced for the determination of a projecied surplus and to
guard against any irregular ufilization of anlicipatory cash flows, lo the effect that the declaration
of a projected surplus can only be derived from a Projected Fund Ratio that has been calculated
against actual cash balances within the Fund and not projected inflows and require that such
balances be paid o the Exchequer. (Regulation 23),

In line with the Public Finance Management Regulations, express provision has been made
within the Regulations to cross reference the operational framework for managing costs to the
provisions of the Act rather than prescribe percentages in the Regulations. (Regulation 25),

The provisions on ‘Access to Information’ have been expanded fo require the QAF o publish on
the Fund's website at the start of each financial year, specified financial information, including
the Fund inflows and sources thereof, the credit balances of available funds for the current
financial year; the quantum of committed eligible expenditure; the total number of projects and
other activities supported by the fund for the current financial year; and such other information
that Fund beneficiaries may reasonably request and approved by the Committee from fime to
time. (Regulation 27)

A new provision on "Submission of Annual Performance Reports” to the Committes by the OAF
within 3 months of the end of each financial year has been incorporated, together with the salient
themes of what this annual report should include. (Regulation 29).

Sub Regulation 31(4) on the review of performance of the Fund has been restated in appropriate
legislative drafting terms.

The Winding Up provisions have been expanded to include altemative arrangements wehrie the
Fund is iredeemable and ensure that the winding up of the Fund by the Cabinet Secretary can
only take place ence all the Project Agreements have been terminatediexpired; the Committee
has made recommendations supporting such termination taking into account views and
representalions of project participants; and the Cabinet has considered and approved the
recommendation of the Cabinet Secrefary to wind up the Fund through the prescribed process
that requires Mational Assembly approval. These conditions shall apply conjunctively.
(Regulation 32)

The revocation of the Public Roads Toll (Public Reads Toll Fund) Rules, 1986 made under the
Public Roads Toll Act, has been provided for. (Regulation 33).

Guidance

In implementing the proposed statutory instrument, there will be need for structured, and
empowering public communication on the subject of tolling, to socialize the idea of folls being
infroduced on Kenyan roads, to address wider concams around mobility and freedom of
movement, and to enirench the principles of sustainable development and shared responsibility
in that regard. The identification of which tolls should be included in the tolling portiolio will require
careful govemment coordination fo ensure the highest economic impact for the selected roads
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on the wider economy, in a demonstrable manner, and to ensure that sustainability of the Toll
Fund is assured through such future additions of toll road projects under the Fund.

A publicity agenda on toll revenue performance, and the application of any declared surpluses,
will be necessary to ensure the general public is kept aware of Government's conduct and
accountability in the adminisiration of tolling programmes. This will secure long term goodwill on

e-par-aHheslizsladpersans

In addition, social and environmental considerations will remain central to the success of any
tolling agenda, as projected affected persons have interests that will need to be secured. In
executing any foll project (be it a road, a tunnel or a bridge), there will be requirements for project
land acquisition, relocation of persons, and disruption of lvelihoods. Careful stakeholder
analysis, engagement and cogent social and economic and environmental remediation
pregrammes and resetiement action plans will require careful development, development and
social buy-in

Ultimately, contract enforcement of all these obligations will be the catalytic determinant on how
successfully these programmes may be implemented. Consequently, guidance will be required
te be provided to project implementing entities on confract management ethics, reporting
profocols and remediation actions and regimes, always for public accountabiity and
eifecliveness in programme execution,

Impact: The Gazeltement of the Regulatory Instrument will have the following impacts -

a. [Impact on Fundamental Rights and Freedoms: the proposed statutory instrument will
not impede any of the fundamental rights and freedoms guaranteed under the
Constituion, since cifizens and all other road users will have a toll-free allemative to
each folled motorway. Payment of the toll fee will also be a free-will choice, of an end
user purchasing a service. Even roads funded on the general Exchequer are not free to
the end user ultimately: they are funded an the back of taxes generally, and development
aid by way of loans borowed by Government and repaid using tax payer money. Tall
fees contribute to the Governmenl's resource maobilization sirategy, in a similar manner
that applies in the electricity service platform, where the end user pays for the service,
without altering the public good character of electricty generation and distribution.

b. Tmpact on Private Seclor: The proposed regulaiory instrument will have insignificant
impact on the private sector, generally, save for those that transport goods through the
tolled motorway, and those thal travel through the iolled motorway, who will be obligated
to pay a toll fee to access and enjoy the folled motorway, The foll fee will be notified
through a nofice in the Kenya Gazetle, and will typically be prescribed and determined
by the Cabinet Secrelary responsible for the Public Roads Toll Act, Cap 407. Payment
of the toll fee will be voluntary, since toll-free altematives will be provided to each tolled
motorway,

¢. Impact on Public Sector: promulgation of the proposed regulatory instrument has a
contingent liability impact on the public sector, since the instrument commits the public
secior to address funding shorifalls thal arise under the Fund, where the fund has
obligations to a private sector entity that has been conlracied by Governmant to deliver
8 public loll road. Contingent habilities are not debt: they only become fiscal
commitments if the identified contingent lability event crystallizes. Consequently, the risk

8
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7.

in the identified contingent liability event is deemed fo be affordable and manageable,
on the basis that detailed feasibility study assessments on toll revenue projections were
conducted as part of the framework for the design of the national toling programme,
which is the agenda to which the regulatory instrument is intendad to be applied.

d. An impact assessment has not been prepared for this statutory Instrument, as it
relates to the establishment of an instilutional framework for a tofl fund, fo support
projects implemented under the national tolling framework, and whose revenues are
dedicated for collection and administration through such a toll fund, The draft reguiatory
instrument sets down an institutional framework and procedure for the angaing review,
oversight and management of the identified contingent liability under the statutory
instrument (funding shortfalls and the need for budget allocations).

Monitoring and Review

What are the success criteria for this statutory instrument?
The main success criteria for this statutory instrument, in measurable terms, are the following -

)

b)

d)

The establishment of a National Tell Fund will facilitate financial closure on the Nairobi Nakuru
Mau Summit Toll Road Project — which will facilitate the mobilization, ofi-balance sheet, of over
Ksh.162 billion in road development funds, and the operation and maintenance of the Nakobi to
Mau Summit Highway as a PPP toll road for 30 years, in pristine condition, and a retum to the
public at the end of the 30 year period of an asset with residual economic life in lerms of the
confracted obligations under the PPP agreament for the project.

The attainment of financial close on the project will trigger the payment of a success of USD 3.5
Million info the Public Privaie Partnerships Project Facilitation Fund, established under section
68 of the Public Private Partnerships Act, 2013, to support the sustainability of the PPP
programme in Kenya. ,

The Toll Fund is expected to generale surplus revenues within the first decade of the project in
(a) achieving financial close - these surplus funds will provide additional revenue to the
Exchequer to support wider social development in Kenya. In this way, this regulatory instrument
will contribute directly fo wider social development in Kenya.

More projects are intended to be added to the National Toll Fund portfolio, meaning more projects
will be supported through the fund to create a financing and contracting praciice for road seclor
financing in Kenya, as has happened in mature jurisdictions around the world.

When and how will the outcomes be reviewed?
The foregoing outcomes will be reviewed as follows -

a)

b)

Financial close on the project is expected to be achieved by April, 2022: the National Treasury
will publicly announce the attainment of Financial Close and submit a report to Cabinet and
Parliament in that regard,

The National Treasury will report on the receipt of the USD 3.5 Million success fees into the PPP
Project Facilitation Fund, expected at Financial Close.

The National Treasury will ensure the Officer Administering the Fund publishes the information
obligated under Regulation 27 of the proposed statutory instrument, annually, and more
frequently as the case may be, to ensure full publicity of the ongoing current status of the

proposed Toll Fund.
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d) Any surpluses declared under the Fund will be approprialed and allocated through the normal
budget process.

e) The proposed Toll Fund will be subject to annual audits like all public funds, and this provides for
an in-depth mechanism for the annual review of the performance of the Fund relative to the
purposes for which it was established.

f) There will be a review of the Fund's overall perfarmance every tenth year, as stipulated under
the Public Finance Management Act, the performance review to be conducted by the National

Assembly.

Contact
Contact person on questions relating to the Regulations: Christopher Kirigua, OGW, Director

General, Public Private Partnerships Direclorale, the National Treasury
Telephone number: +254 721 427 575

10
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47
48

st of Persons Consulted by the PPP Directorate during the year 2020 & 2021 to submit
comments on the draft National Roads Toll Fund Regulations, 2021

Kenya National Highways Authority (KeNHA)
Kenya Rural Roads Authority (KeRRA)
Kenya Urban Roads Authority (KURA)
Kenya Roads Board
Saitoti Torome, CBS: PS State Department of Planning
Charles Sunkuli, CBS: PS Devolution
Dr. Nicholas Muraguri, CBS: PS Lands
Prof. Paul Maringa, CBS: P§ Infrastructure
Solomon Kitungu, PS Transport
. Dr.{Eng) loseph Njoroge : PS State Department for Energy
- Mr.Charles Hinga Mwaura, CBS : PS State Department for Housing & Urban Development

- Ms. Zeinab Hussein, CBS: State Department for Correctional Services

. The Office of the Attorney General
- Mahat Somane: Member, Public Private Partnerships Committee

- Eng. Francis Ngokonyo: Member, Public Private Partnerships Committes

. Stephen Mallowah: Member, Public Private Partnerships Committee

- Bertha Joseph Dena: Member, Public Private Partnerships Committee
- All Directors General and all Heads of Department, National Treasury
- CEO, Council of Governors

- Chairperson, Council of Governors

» Chairperson, Senate Committes on Roads and Transportation

. Chaiman, Parlismentary Committee on Transport, Public Works and Housing
. Governor, Kiambu County

. Governor, Machakos County

. Governor, Muranga County

- Governor, Nairobi County

- Govemor, Nakuru County

- Governor, Nyeri County

. Governor, Uasin Gishu County
- Governor, Mombasa County

- Govemor, Kitui County

. World Banl
- Rift Valley Conneet Consortium
- Norton Rose Fullbright LLP and Walker Kontos Advocates

- Institute of Certified Public Accountants (ICPAK)

. Institute of Certified Public Seeretaries (1C8)
- Motorists Association of Kenya

- Law Society of Kenya
- Affican Institute for Development Policy

- Agency for Cooperation and Research in Development
- Institute of Economic Affairs

. Kenya Debt Relief Network

- Tax Justice Network — Aftica Limited

- Transparency International

. National Council of Persons with Disability

Matatu Owners Association

- Kenya Truck Owners Association

. Truckers Association of Kenya



49
50
5l.
5.
53.
5d.

Kenya Transporters Association

Kenya National Chamber of Commerce
Mational Tax Payers Association
Federation of Kenya Employers
Consumers Federation of Kenya

_Kenya Association of Manufacturers

55,
36.
57
58,
59.
. Kiplenda & Co Advocates
Bl.
62.
63.
4.
63,
6.
67.
68.
69.
.
.
T2.

Featit sttt
Fourth Estate
Kenya Private Sector Alliance

Youth and Governance Kenya
Geoffrey Malombe, National Treasury

Deniel Mutegi Giti

Robert Kariuki (Twitter)
Solomon L Sakana (Twitter)
George Muga (Twitter)
Njoroge Wachira (Twitter)
Peter Kimani {Twitter}
James Opere {Twitter)
Barrack Otieno (Twitter)
Mwangi L (Twitter)
Murwa Mundu (Twitter)
Alexander Sarikas (Twitter)
Me Blax (Twitter)
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OAZETTE NOTICE No. 27946
THE TAX APPEALS TRIBUNAL ACT

{Ma_ 4D of 2113)
APPOINTMENT

[N EXERCISE of the powers conferred by secriom 4 (1) of the Tax
Appeals Tribunal Act, 2013, the Cobiner Secretary for the Mational
Treasury and Ploaning sppoines—

Habon, Billow Farrah,

Wangari fohn Kinyus,

Lo be: members of the Tax Appeals Tribupsl, for 2 pericd of thres (3)
years, with effect from the 20tk Decembar, 2119

Dated ehe 2th Decembes, 2019,
UEUR YATANI,
Cabirer Secretavy for the Nationa! Treatiry and Plianing,

GAZETTE NoTecE No, 2797
THE STATUTORY INSTRUMENTS ACT

(M, 23 of 2013}

REGULATORY IMPACT STATEMENT ON THE PROPDSED PUBLIC
FENANCE MANAGEMENT (MATIONAL ToLL FUND) REGULATIONS, 2030

FURSUANT to sectlon £ of (e Statutary [nstrumesiz Act, 2013,
the Matlonzl Treasury and Plonning hos propared o regulatary impact
stetement for e drafi Public Finanes M {Matanal Taoll
Fund) Regulations, 2030, The policy objsttive saught 10 be aclideved
by the National Tall Fund Regulations, 2020, s 1o pramose pustainah|e
funding and admindsirative meckanisms for the implementation of ol
rond projects in Kenyn wndar the public privale parimerships
framewarl,

The propoded regalatory instrument and copies of the regulaiory
impace giaksment may be obiadned or inzpeched at the Public Privars
Parmerships Undt Offices on the &ty Floor, Kenyn Reinsurance Flaza
on Taifa Rood, Mairobi, during working hours, or downloaded from
the Maticnal Treasury Wabsie: wwwrensary goke of the PPP Undt
website: www pppenitgoke. Comments and further consultations oo
the slatement moy be champelsd throwph  the email oddress
info@pppinit g0 ke or jehesom @ pppumsc.go ke,

Take notice thst following the Pregldesiisl Diretve on Covid-19
isswed oo the 17tk Maseh, 2020 g public amil or ol submission shall
b held for this parpease.

All interesied members of the public are invited to sabmil their

writlen memorands on the Staement and draft Matiomal Toll Fand
Repulations within Ewealy-ane (11) days of publication of this notice,

FULILE M. MUTA,
Principal Secretory, The Nations! Tremsury,

GAZETTE MoTICE Mo, I798
THE YICTIM PROTECTION ACT
(N, 14 of BO4)
APPOINTMENT

™ EXERCISE of the powers conferred by section 31 (3} of s
Victim Prosection Act, 2014, the Anomey-General eppaints—

HAMNAH BMAHOE (M5}
1o be 8 member of the Vielim Projection Boasd as pex sectio 31 (2) of

the Victim Promction Act and revobes (he appointment of Clement
Okench,

Dated tsa 26 March, 3000,
P, ETHARA KARIUKT,

AltarmepGenerol.

GAZETTE MOTICE Mo, 2799
THE CENTRAL BANE OF KENY 4 ACT
(Cap. 491)
HNOTIFICATION OF CHANGE OF NAME

IT IS motified for peseral informatian that the specified bank
formeriv knmvitn ne Baeclnuwme Bacl oFor_ . s . 12 s

of the Board amd 1be approval of the Registrar of Companics, effectsd
a change of name from Barelays Bank of Kenyn Limied to Absa Bank
Kenya PLC, with effect from the Tih February, 2020, Gazette Motice
No. 1631 of 2020 is revaked,

Drared the Xch March, 2020,
FATRICE NIOROGE,

Gigvernar, Cearral Dank af Kenpa,

GAZETTE NOTICE No, 2800 i
THE CONSTITUTION OF KENYA, 2010
THE COUNTY COVERMMENTS ACT
(M. 17 af 2002)
MAKLUENI COUNTY PURLIC SERVICE BOARD
APPHNTMENT

IN EXERCISE of the powers confenmed by Armicle 235 (1) of Be
Corstinstion of Kenya, as read with seclians +7 amd BE{L) (al, (b}, fc),

« (3) and (4] of the County Govemments Act, 212, and upos
dppraval by the Makueni County Asiembly, 1, Kbutha Kibwana,
Governor of Makoeni County, appofnt the paricas named below o b
Sucrotary and Member of the Malueni County Public Service Boand,

rHI'-I‘-'ﬂI' Pagition : |
Isane Savali Sila Secretary
Muaigaret Ndunge Musyoka 3 |Momber .
Dwted the 18ih March, 2030, i
KIVUTHA KIBWANA,
Covernar, Mokueal Coinly.

MEATIa894

GAZETTE MNOTICE Mo, 2801
THE LAND REGISTRATION ACT

Mg, 3 g7 2012}
I55UE OF A NEW LaND TITLE DEED

WHEREAS Peter Kamar Kilngi, of PO, Box 203, Keruri I the
Republic of Keaya, is registered as Progrictar in absclete cwnership
incsreat of all that piece of lapd simate in the disirier of Kiamba,
registered under fithe deed Mo, KismbanThimbipan4073, and wlseneas
sufficiant evidencs has bean adduced e show thal the land file deed
isaied ihereof bes been lost, notics iz given that afier the expizarion af
sixty (60) days from the date bereof, [ shall issue o pew [sad litle deed
pravided that ca objsetion has been received within e pericd.

Dated the rd April, 2029,

L MUEITHUE A,

MREATIa04 ] Lanel Reginirar, Kismin Direricr

GAZETTE NOTICE No, 2302
THE LAND REGISTRATION ACT
(Mo, 3 af 37112
I$SUE 0F A NEW LAND TITLE DEED

WHEREAS Henry Maina Kiunwrg ATDVZSEERLE), of P.O, Box 81,
Kinwemba in the Republic af Keaya, is wegistersd ns peoprietor in
abeolute swnership istorest of all that pites of land conminiag 066
hectare er theseabouwls, siteste in the disirics of Laikipin, megistered
under ritle deed Ne. Laikipla/Ndindika/1896, and whereas sufficient
evidence has been adduced 1o show that the bnd fitle deed izsied
theseof b been last, nobice is given that sfter fhe eapimation of sixty
(60) days from the date hersod, T shall issue @ new land it deed
provided that no objection has been received withis that perind,

Dated the 3rd April, 2020,
C. A. NYANGICHA,

LER e b L
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THE NATIONAL TREASURY

IN THE MATTER OF PUBLIC PARTICIPATION ON THE DRAFT

REGULATORY IMPACT STATEMENT ON THE DRAFT PUBLIC FINANCE
MANAGEMENT (NATIONAL TOLL FUND) REGULATIONS, 2020

(1) The objectives of and reasons for the proposed National Toll Fund
Regulations are mainly the following:

(a) To support the Government of Kenya's agenda to develop world
class roads across the country in aid of development and
promotion of productive sectors of the economy;

(b) To promote protection of human life and property through
reducing the numbers and severity of road accidents, while
reducing the financial burden of borrowing to build such roads:

[c) To establish a dedicated fund pool into which toll revenues will be
paid to support the Government of Kenya's payment obligations
under public private partnership contract arrangements:

(d) To give project lenders and private parties under PPP
arrangements confidence in the Government’s commitment to
meet its payment obligations adequately, timeously, consistently
and for the entire duration of signed PPP contracts;

(e) To give lenders and private parties visibility over the amount of
funds actually available for debt service and operations and
maintenance cost requirements of contracted projects;

(fi To promote better market practices and promote better value for
money price discovery outcomes in competitively procured PPP
projects;

(g To promote fiscal responsibility through dedication and strict
application of designated funds to designated public purposes;

(h) To promote the quality and quantity of public services through
linking performance to payments, and allowing for mechanisms
for sanctioning non-performance while protecting the public
interest and public resources from financial loss arising from
service non-performance;

(1) To give effect to the intentions of the [Kenya Roads Act, 2018]; and

(il To promote the Government's objective of promoting and securing
public private partnerships in roads development in Kenya.

(2) The effect of the proposed National Toll Fund Regulations include
the following:

(a) The regulations give regulatory effect to the approved National
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Tolling Policy, and is consistent with the principles of the
Constitution, as well as the [Kenya Roads Act, 2018], which
require that the imposition of a charge related to access to a toll
road system shall be first published in the Kenya Gazette;

(b) The regulations establish a centralized and mandatory framework
on the administration of toll revenues in Kenya;

[c) The Regulations impose a charge for every person accessing a toll
road network in Kenya, and the effect of the charge will be fo

romtroaccess o the—tuttedTretworks—meaning—that—only—those——
persons that pay the prescribed toll will have the unimpeded right
to travel on and through the tolled road network;
(d) The regulations enable the Government of Kenya to implement
public private partnerships for roads development and
modernisation quickly, and to high standard, with guaranteed
high level performance of Kenya's critical roads over a long period
of time, with minimal burden on the National Exchequer.

(3) Possible alternative and practicable means of achieving the
foregoing objectives, including other regulatory as well as non-
regulatory options:

(a) An alternative to financing new roads development 1s the use of
the National Exchequer Account — implying the on-boarding of the
full project cost on the national budget, or borrowing by
Government to finance the construction of the roads, and such
financing solutions being budgeted for in the normal manner: this
simply means the creation of fiscal space, and the withdrawal of
available public funds from other competing needs and uses, with
concomitant burdens on the individual tax payer;

(b) The Kenya Roads Fund could be remodelled for utilization in the
development of new roads (currently, it is applied primarily to
rehabilitation of existing roads) — but this would be faced with the
challenge of statutory re-engineering, as well as the fundamental
question on how such a Fund could be funded to attain the same
nhiectives — with the i i

shouldering the cost, at a general country level, regardless of
whether such tax payer actually ever uses the improved road
network;

(c) Ultimately, the alternative options imply the full retention of the
financing risk by Government, and the expansion of the tax
exposure (increased tax burden) of the ordinary tax payer.

(4) Assessment of the costs and benefits of the proposed National Toll
Fund Regulations and of any other practicable means of achieving
the same objectives;

(a) A direct cost that arises from this regulatory instrument is the
imposition of an additional cost to travel, but only for vehicles
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falling under the approved classes under the National Tolling
Policy, and which actually use the tolled road network;

(b) Owing to the improved road infrastructure, however, every single
user of the toll road network will experience the immense benefits
of traveling efficiently through the network, without exposure to
heavy traffic snarl-ups, and without the wear and tear common
on less well-constructed and poorly maintained roads;

[c) Vehicle running and operating costs will be significantly less, with
the outcome that the cost of paying a toll will be compensated
many times over from savings arising from dramatically reduced
vehicle operating costs (being a function of the time spent on
roads, the fuel wasted on travel delays, and excessive wear and
tear stemming from poor and damaged road surfaces);

(d) Travellers through the toll network will be assured of transit time,
representing a substantial cost of time saving for both business
travellers and commercial undertakings — as it can enable smaller
operations to operate Just-in-Time systems, and save substantial
money from costly stockpiling solutions they currently implement
owing to uncertainty, currently, in travel time across the networks
intended to be tolled;

(¢) The toll is not a tax of general application - it is a user fee, which
represents a fair allocation of costs and benefits at the
macroeconomic level of society: only such persons that actually
use the service are obliged to pay for the service, in exchange for
the wide package of benefits that come from that service. Those
that do not are not exposed to the toll charge, which is a fair
proposition. In addition, tolled roads will not be subject to
maintenance, repairs and rehabilitation under the Kenya Roads
Fund — all of that cost will be bundled up in the PPP arrangement,
and will be fully catered for under the tolling arrangement. There
is therefore no double jeopardy even for the toll-payer, and the
non-tell-payer is neither unduly exposed to toll nor the Roads
Maintenance Levy Fund. On either side, there will be no double
jeopardy, and no double taxation, and no unjust enrichment.

(f) All the other alternatives to tolling are beset by various challenges
and limitations, and none of the alternatives represent true
viability and utility in helping the Government of Kenya to achieve
its development agenda within the target timelines. These reasons
are better outlined in section (5) below.

(5) The Reasons why the other means set out in section (3) are mot
appropriate:

(a) While the national budgeting platform is stable and mature, it is
faced with significant constraints arising from numerous competing
needs. To deliver world class infrastructure rapidly, massive resource
deployment is necessary. It is not possible under present fiscal space
constraints to dedicate the size of financial resources required at a
minimum to roll out the road modernisation agenda. The budget, put
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simply, is inadequate. An alternative solution is required — and tolling
represents that solution: it is credible, it is fair as it apportions costs
appropriately, and it is grounded on a performance based contract
which assures the highest levels of public service delivery in the form
of modern well-built and well-maintained roads.

{b) In addition to budgetary inadequacy, it is also the case that the

budgeting framework, from a resource allocation perspective, is not
always prcdmtablﬂ Eupervenmg events, altermg prerogatives, E_mc:ng
PEE S S Pt A

l..l'l.].!bl. -\_IJ. ETETCLY

priority programmes, which in |t'~;e1f may mean ths_t funda mlually
earmarked for such projects as roads development, may
subsequently be vired to alternative public uses.

(c) Furthermore, every year, Government stipulates varying budget

ceilings for various economic sectors, and this process is not precise
since various actors are involved at the Executive and Legislative
arms of Government. The idea of budget ceilings at the sectoral level
therefore imports uncertainty which can be a significant constraint
for investors whose decisions are hinged on long-term visibility of
governance arrangements around a project.

{d) Partnership projects are always grounded on trust — trust that one's

partner will keep their end of the bargain. In project finance-based
investments, trust is motivated by visibility and predictability — and
the budgeting process on multi-year, sometimes maulti-decade
financial obligations, may represent a certain level of uncertainty.
Project lenders therefore require confidence contracted obligations
will survive political cycles, will stand the test of time, and their
rights will not only be recognized, but also protecied.

{e) Outside of the budgeting framework, other potential platforms for

pursuing the toll road financing solutions, such as the Kenya Roads
Fund, are beset by structural rigidity principles built into such
funds. The Roads Maintenance Levy Fund is a rigid tool: bound by
rigid formulae on how moneys within the Fund are to be distributed
amongst the qualifying stakeholders, who are named within the
constitutive legal instrument. Furthermore, the Fund is open only to
mamt::nanc& and rehabﬂ;ltatmn wurk:: not the d&v&lﬂpme,nt of new

(f)

utility of thls Fund fﬂr the mtended ﬂb_]ECi'.WEE of the Regulatmns
Mone of the alternative options for financing the Government's
ambitious infrastructure modernisation agenda portends the kind of
sustainability that tolls represent.

(g) To implement the programme on a budget basis, 1t would be

imperative to first identify and dedicate actual financing under the
budget, prior to project implementation commencing. Under the rules
of the Public Finance Management Act, 2012, it is unlawful to initiate
a public tender process if one does not have financing within its
approved budget estimates for the year in question. This means the
pace of implementing the roads modernisation programme must be
slowed down and pursued incrementally were it to be pursued under
the budget framework. Under a tolling arrangement, the ambitious
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(7)
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programme can be pursued simultaneously, and Government's
overall exposure to all such projects would remain low, covering only
that component of shortfall that is realized from time to time by the
toll operator,

any other matters specified by the guidelines;

Overall, the net impact of the proposed regulatory rule is positive on both
the Kenyan economy and the individual road user. The benefits outweigh
the costs, many times over.

a draft copy of the proposed statutory rule.

A draft copy of the Public Finance Management (National Toll Fund)
Regulations, 2018 can be downloaded from WWWw. pppunit.go. ke,







MATRIX OF RESPONSES TO THE COMMENTS FROM THE COMMITTEE ON DELEGATED LEGISLATION on the PFM (NATIONAL ROADS TOLL FUND)
REGULATIONS 2021, DRAWN FROM THE MEETING HELD AT WHITESANDS HOTEL IN MOMBASA ON 1°" SEPTEMBER 2021

# Clause in the
Regulations
1 General point

2 Regulation 3

Comments from the Committee on Delegated Legislation

The Regulations appear to apply to ‘National Roads'. This may lead
to iniquity for other roads ie KeNHA and KeRRA roads.

The purpose of the Fund appears unclear. When does it stop
operating?

Responses from the MNational Treasury

The Public Roads Tall Act (Cap 407 is the principal legislation on talling
and deals with all public roads regardless of location. Section 6A of this
Act establishes the Mational Roads Tell Fund and requires that it be
established under the PFMA, 2012, The Act has a framework on how
public roads and structures can be declared toll roads by the sector. The
present Regulations therefore fulfil the mandate under the Public Roads
Toll Act by establishing the Fund.

The objects and purpase of the Fund are outlined under Section BA(3) of
the Public Roads Toll Act and Regulation 3 of the draft PFM{Mational
Roads Toll Fund Regulations) as follows:

section 6A(3] of the Act: "The purpose of the Fund shall be to provide
funds for the ={a) proper functioning of toll roads and toil stotions; and
fb) development, repair or malntenance of roads as the Minister may
direct, toking into account reglonal balaneing.

Regulation 3 of the draft Regulations provide that the purpose of the Fund
is to:
a] to establish a centralized Fund into which all revenues collected
pursuant to these Regulations shall be paid and administered;
b) to provide for the oversight and administration of the Fund;
c) to prescribe the processes by which money is paid into and out of
the Fund;
d} to provide investors in and financiers of project roads, as well as
the general public, necessary information on the status of the
Fund to support investment decisions; and
e] to make provision for purposes connected with and incidental to
the foregoing objects and purposes.




SUBHENEaY 414N 3y o Aljgeyueq auy) Joy uopsiacsd “ssauoud pinoys spalosd ajqenn A eidawwod Ajup

AJBSS3I3U B 51 3| "BININY U SALUN|OA el uonenuiad Ajenusiod pue 3503 syl Aued jou pasu Jakedyel ayy os “sjenbape sem Apnig
5|11 jo Aljigeidanoe |emos YLy £p 03 Bunjiiiana sey g ssauizey  Ajpgusesd ayl ji asue H|epoys pinoys AYym -uopadas 1aaloud jood

40 U0113312s 1afoud sood o1 payinf Ajjead Jou 5 ay MjiE] ANUAARI |0 Pue SSIUIZE| JO UONBZIPISGNS 1198] B aq 0} sieaddp ¢1 uonenday

T uonenday »

552004 Juaunuiodde
UB 3ABY UBYD Jayles pund suyi Buuagsiiwpy 183140 2y} jo uoneudisap
243 Joy apinosd pue agniels waidd ayl jo sucisiaoud Y1 a1eaijdas

01 uaaq sey { STOZ (pPuny awsyag alefiyopw asn OH SJ32140 1815) A 4
Y3 pue STOT ‘suopenBay (pund 1shs) amasay poo4 J18ajes15) 4d

Y} 93 W 4d 341 Japun suoiienday ..m_..._” O Wim aaoyadayl wapatad ay) SUDREIREND Wnwiuw apnjpu osje o3 pagy ‘suniendsy
(¢} uopaasgns sapun pays)geisa pury pljgnd jeuoiyeu Aiasa JRNSIUNLPE  3y) u pasepap aunpasoud Juawnuiodde [BULIO) B 30 pnoys aiauy)
o) vostad e ajeudisap jeys Aeyannas jauige) i eyl sepincad yoym  pue ‘aanadwoy ag pino Ys ainpaoosd wawiupdde yvp CIH )
LT0Z "WN4d 243 Jo (5)FT woioas uo paseq s gy 3} Jo voneudisap 3yl “pund 2yl FuLASILIWPY 13310 3Y3 Jo Juawmodde ayy yim sjeag

T uonenday g

wawiuiedde jo uoneuiusa) Jog 13380 ayy
JQ pInOYs ‘uoiloues 1o Juawysiund J0 Asanas aly 40 ssaipiedal
‘apnuding  (elow 4o Msauoysip jo Juncode o UoIINALGY
SHIUDW XI5 UBY] 53] 5] UOIIZIAUGD DY) JI 3811UWOT aY] LD VY

Ol J33jo ue syuuad pue aappwwon WEisiaan |ayr uo Jaauo (=)t
“PR1=12p U sey UoNIPUSI YIUoW-X)5 3yl ‘paasdy  dgnd-uou e 40 300 jo uonedep ylm sjeap woenEay ayl uonendsy <
5530040
aulnadwes e ydnosy; BUDP ag pnoys syl C(sasneijussasdad
5533000 Jawnnuoal annadwes euoy  Jopas sieaud)  ssaoyo  oygnd-uou o awjvodde (a)lt)s

uawasnbas ayy alerodioaul og Papuswelussg asey suciieinday ‘paaty Y1 pue IS0 Iy Hisiann ay) 4O JUBLIYSHORISE B Y3 S|Ea uonenday  #

£,5450

[e3od, Adojourwsa) 3yl asn Jou Ay, duaiyl Joy Aed am op moy

WSLWUIBACG 0} BjqeInguile pue Juswaa By 19a{oy Y3 U pAyieds sys pue ‘sjuana [eanjod Joy 31esuadiuod am op Ay " Sluana eanijod,

J0 18] paS0J3 B SE PALLSP 3G |IM SIUBAT[IEDNIO, "UI20U0D 3Y] SSUPPE 01 BJB 1BYM ‘Pung ayj jo no sjuawied yum sieap gonenday ) Luonenday g
| suonenday

Adnsead) |euoiiep ay wouj sasuodsay uaiejsiday pajedajag uo FAPIWLIOY Y] LOI SIUALLILIOY ayjujasnepn




# Clause in the

Regulations
& Regulation 26

9 General

10 General

11 General

Comments from the Committee on Delegated Legislation

Regulation 26 on superintendence of Fund expenditure gives the
Officer Administering the Fund (OAF) room to make other
guidelines. It therefore appears the OAF has power to do things

that border on further issuance of regulations: OAF role should be
definitive and express, to curb abuse.

Which Principal or Cabinet Secretary does the Owersight
Committee repart ta? In which Ministry is the Fund domiciled?

Will the Regulations amount to double taxation since peaple will
pay fuel levy as well as the proposed tolls?

There is a fuel levy fund administered by the Kenya Roads Board.
Are we not establishing too many funds for the roads sectar?
There are several others already existing. What impact will this
Fund have?

Responses from the National Treasury

The systems, protocols and procedures that the OAF can establish under
this part are overseen by the Oversight Committee. Regulation 10(1)(e)
provides that the Committee shall approve the systems for the control
and oversight of the operation of the Fund.

The Principal Secretary, Mational Treasury is the Chairperson of the
Committee. The Cabinet Secretary, National Treasury and Planning also
has an important role under the Regulations, including authorising
withdrawals of projected surpluses from the Fund; ensuring sustenance
of the governance framewark of the tolling framework with the view to
pramoting the long-term financial integrity of the Fund; approving the
financial institution where the Fund shall be administered; appointing
nan- public officers to the Committee; amongst other key roles

Tolling dees not amount to double taxation. RMLF only funds
maintenance which is not adeguate for the entire road network of
160,876km. The maintenance requirement for the entire network is KES
408 against an annual collection of 258, This clearly depicts the funding
gap and the outstanding maintenance backlog for paved roads anly which
is estimated at 4008 to date. Therefare, tolls will be used to develop and
maintain the specific project roads and it will be a portion of savings
redlized by road users because of improved levels of service. Toll roads
will not receive any allocations from the RMLF.

The RMLF is a fund purely dedicated to road maintenance. The proposed
Mational Roads Toll Fund Regulations will purely deal with tolling of
roads
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accountability by virtue of the
respansibility conferred by Sectign
3 of the parent statute i.e the
PFMA

.._J____E.Hwn Bank

Purpose of the NTF:

We understand that the only purpose
of the NTF to make the availability
payments under the Project
Agreements and no other “ather
exceptional payments” such as
Political Risk and Early Termination
Events. This is a positive feature
that must be preserved (and applied
to all potential exceptional
payments} as the NTF is not an
Eppropriate source of large one-off
payments. This must be explicitly
clarified in the regulations.

GoK has clarified these
Comments

This is correct and the restricti
scope of the Regulations has b
preserved under Regulation [,
which  specifically  exclud
Compensation for Political E

and termination Payments from
payments regime.

and oversight provisions
disbursements from the Fund und
Regulations 13,14 and 15 ri
this position.

Section 24(7T) of the PFM

solidifies this position by idi
that the administrator of a publ
fund shall ensure money held in
fund is spent only for the purp
for which the Fund is eatzblished.

MNone
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What is the Effective Date of this
regulaticn and when will the Qfficer
start preparing the projections for
shorifall/surplus?

Section 205 of the PFMA provides
that regulations made under the
Act shall take effect on the day
after the date on which both
Houses approved them or, if a
later date is specified in the
regulalions, on that later date,

For Statutory Instruments under
the Btatutory Instruments Act
2013, however, where they are j
a delegated nature, the instrumen
takes effect on the date of
publication in the Kenya Gazette,|
provided it is tabled in Parliamen
within 7 days of Gazetting,

Objectives and Purposes:

refers to providing investors and
financiers visibility and structure in
participation process — Does this
contemplate providing role for
investors and financiers to
participate in the Fund?

The context is that a dedicated
pool provides transparency, whi
in turn drives comfort for invest
about the availability of res

for the Government to consisten
meet its end of the bargain. This
particular]y crucial gl
historicity in Kenya with regard
road construction contracts, whi
have wimessed varying levels of
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Clarity on the Place of the Public
Roads Toll (Public Roads Toll
Fund) Rules, 1985.

The Public Roads Tall Act Cap. 407
of the Laws of Kenya has subsidiary
legislation known as the Public
Roads Toll (Public Roads Toll
Fund) Rules, 19848 established vide
legal notice number 307 of 1986. A
reading of the Rules shows the
existence of a Public Roads Tall
Fund and an officer administering
the fund. The Public Roads Tall
Fund was established under section
7 of the Public Roads Toll Act cap,
407. We, however, note that the said
section 7 was deleted by Act No. 2
of 2007 Fifth Schedule (Kenya
Reads Act, 2007). Although Section
T of the Public Roads Toll Act Cap.
407 was deleted, the subsidiary
legislation under the Act continue 1o
be in force. This is in accordance
with Section 24 of the
Interpretations and General
Provisions Act, Cap. 2 which
provides as follows:

"Where an Act or part of an Aet is
tepealed, subsidiary/ legislation
issued under or made in virtue
thereof shall, unless a contrary

Comments are incorporated as|
recommended.

Intreduce a new
Rep 26 titled
‘Repeal and
Transiticn'

Repeal and Transition
"28. The Public Roads
Tall (Public Roads Toll
_MaEh_n“.._ Rules, 1986

the Public Roads
Toll Act, Cap 407 of the

Laws of Kenya is
hereby repealed.
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Regulation 5 of the proposed
regulations provide that Road Tolls
shall be set in accordance with the
Public Roads Tell Act, Cap 407 of
the Laws of Kenya. This further
buttresses the need to harmonise
both legislations on the issue af Toll
Pund. There is need for clarity that
the 1986 rules have been repealed.
In that regard, we propose the
addition of Regulation 26 to the
draft which we proceed to word as
follows:

Repeal and Transition

"26. The Public Roads Tall (Public
Roads Tall Fund) Rules, 1986 under
the Public Roads Toll Act, Cap 407
of the Laws of Kenya is hereby
repealed.
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Should the Mationa) Treasury decide
to reject the ring-fencing approach,
ratics should be evea higher than the
levels indicated above (1,35 and
1.45x) to address the uncertainty
asgociated with the amalgamation of
several projects cash flows.

Further, utilisation of Project
Surpluses should be based an long-
term cash projected coverage ratio
(akin to a “Project Life Coverage
Ratio” as can be seen in a project
{inancing) that includes tall
collections versus projected future
Service Payments.

The ratio specified in sections
11(1){a) and (c) should be revised
accordingly. .




‘oREISTUWpE

apukuy 3pqnd

ur ypgEmmoase

pug Lusredsuen

LT uopemday Japun Jo sapduyad
nonejUawadi Japyan (LR (g
Spup (p)g uopemIay ELY RS
aup up 51 sprodag

EFEER | Apagpunb
UOTYBTLLIOJ U] 0] 55333 Jo wonsapqnd
UG PIIUELGUR Uaa JUAETEEGD
S8Y L7 nopemiay Puv Ay

(SLETA

pue mdianal Jo Juausyms

® (¥) —apn[aut |1eys (1) uonsesqns
Tapun paredasd junoase wy ()
"TERd [etausuy Je Suunp saesar
S £q paida[[od pue pansaoas
SnuAAL 21 70 J9adsas Ul jEnoaoE
ue aredaud eys Jusumuascd
[BUDHRU 31 J0] SALIAL JO JAATHET
¥ "I9ad [elauEny Uaes Jo pua

S 1y (1) sntianas Jo smateoar

4q Supaoda: enuny | sapiansd 3

"spodal [erausy

40 uanestiqnd pue Lyiqeiunosse
SS3IPPE 18y sUOISIAOd

SUIEUOD WAL 99 j0 78 uopaag

“ruEnh

Y793 pU= a1 8 pung o1 Jo sourqeq
SE [am 58 “pung a1 Wy smofng
Pue saopur payosfood ot o spodas
Apnrenb “uogeinano [euopeu

Jo sidedsman 7 10,poe ayazen)
BALY 3L} ‘slIsgam 5 ALsIIA

¥ o Jamia ysqnd o pung sq
SuuASIURpY 201y sty Buisinbas
MO[3q § Wl Ul U0 EpLauNIasas
NG 338 'SIURIEI J0,] “pun,]

9 jo uotesado am uo vonRuLIOy
UTEIq0 10 ayedionied siatsoeur

pUE SIDEALT S[QRES O] EoISLAaad
sepdosddy :uopepuaunmoay

SAOGRAIN] YURg PLIOA 90} 0
PYEILING S8  SIOIS3ALL 0 IpIqsTA
Huppraoud, uo woneueds atp

il BUISUSIaias $50.0 Jo) HAO[TE o)
PRISQUING 3 PIn0D SYISWIWOS Sy ]
107534 1)

Jo wopednpaed sy wo e
adow apraoad 03 (p) g uopsmBay

"SuOnEMBey o 1opun

PIPIOLE U334 SARY S1S10TRUY pup
sa0nsaAnt (Awe 1) sy copedinsed
180 Je33 10U 51 pung

a1 Jepun sasssssd uonedonied
S U1 SInjanns pus Agsia

speoy 1eafoiq o sarouEny pue
BI0153Ar} oplacad of 1 suotEmIay
i Jo ssodmd pue jaalqo 21 jo sup
(suopemBay jo asoding

1JUIpal 0) pasu 57 asay

pue £332[90) (p)¢ vopumday | Jqdpgmg FEOYUDLION]

“ ATV
g s e el L - Ak e gl 3 4
S LA TTAITAL 0y SHOTAHFITN 05
e iy Lo Y T ——

1oafosg gdq
MEA-TEN-IG0IR N
3} U0 SIETAPY [eSar]
8. Japua] se Ayoedeo
) U ‘seyaon
B PUE I

S e ek e



disbursements in such form as
Mational Treasury may direct;
(b) a statement of arrears of
revenue. (3] Mot later than three|
months after the end of the
financial year, the receiver of
revenue for the national
government shall— (a) submit the
accounts ta the Auditor-General
and a copy to the Wational
Treasury, Contraller of Budget
and the Commission on Revenueg
Allocation; and (b) publish and
pubtlicise the financial
slatements.
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- Projects Apreements refers to PPP
road projects and Project Roads
refers to all roads declared as toll
roads by the Cabinet Secretary
responsible for roads. In that case
which is "Project Agreements for
Project Reads "

Institifte of Certifled New Regulation: Toll Road Proposal is understood, and None {None
Publid Accountants | Project Risks to risks carefully allocated und
(ICPAK) The maip risks facing toll road the primary contract documents

projects include preconstruction, They are not subjects for the T

construction, traffic, revenue, Fund Regulations, hence qﬂﬂu.%

currensy, political, and financial. is well noted, but not accepted

These risks must all be addressed in | the toll fund regulations

a manner satisfactory to debt and framewark

equity investors to make investment
atwactive for committing funds to
toll road prajects.
Recommendation: The regulation
should include a clause on toll road
project risk management.
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Allocation of Funds: The current
drafting of the regulation does not
provide indication as to whether or
nat the fund will serve projects on a
pooled “pari-passu™ basis, or by
treating projects scparately through
segregated accounts, A clear
statement of principle (including
security and ranking) along these
lines as well as a well-defined cash
waterfall may be uscfil to clarify
the payment mechanics of the NTF.
We note that the documentation
makes indications of accounts and
sub-accounts (which would indicate
that separate allocations will be
available for certain

projects). However, for the
avoidance of doubt, more clarity on
this aspect is advisable.

Government accepts the
proposal to introduce project
specific subaccounts, but not in &
manner that subrogates
liabilities within the Fund,

The subaccounts will implement
a cash waterfall from each
project account that adopts the
following broad outlook:

* Payments for toll operatar
cosis;

* Payments to the project
cormpanies supported
under the Fund;

*  Costs of the officer
administering the fund as|
contracted or otherwise
determined:

*  Costs of any advisors
hired by under the
Regulations for any

Reg.20

ulation 20 has
been revised to create
the cash water fall
echanism and the
raject sub-accounts.
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Frojected Surplus - We understand
that the GoK wants to have the
ability to sweep a portion of the
excess cash of the NTF. While we
fully appreciate the rationale, such
mechanism should be carcfully
contemplated to avoid impacting the
financial robustness of the NTF.
This should be seen as a source af
funds for the GOK only in viery
extreme and robust circumstanees.
For example, the release of funds
should take place only if i} the
Projected Fund Ratio is very high
(i-e. the 1.10x trigger is quite low);
and ii} the NTF is fully-finded on a
stand-alone basis with toll
collections only, without any
Pprevious or future exogenous
Eovernment injections of funding.
Keep in mind that Service Payments
will be impacted by traffic flows as
well as foreign exchange
Huctuations, so we waoyld
recommend a much more
conservative threshold in all cases,
ii, In our view, the release of
funds should be allowed based an
two fundamental criteria:
leng-term cash
projected coverage

GoK will retain the right to
sweep surpluses from the Toll
Fund into the Wider Exchequer
to support other social
development purposes. It is not
the policy of Government to
hold idle cash in public funds
under constrained fiscal
frameworks.

However, Government has
raised the threshold of
declaration of the existence of g
surplus to 30% above contracted
obligations under the Fund,
determined annually,

A detailed provision
on the management
of surpluses (how

they are to be
determined, haw
they are to be
declared) will be
included in the
Regulations.

egulztion 23 hag

een inserted to
regulate the question

I surplus
determination and
declarations
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the 1.05x level which triggers a
projected shortfall is quite low
considering the uncertainties around
the service payments and toll
revenues of the Projects (L.e. number
of projects, level of tariffs during
the life of the projects, level of
traffic, FX risk, inflation etc), Given
the degree of traffic and
meacrgeconomic variables that are
included in the payment farmulas,
we would recommend a much more
rabust level to trigger the projected
shortfall procedures.
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What is the projection period for
calculating the Projected Fund
Ratio? Are Projected
Shortfall’Surplus caloulated for 12
rolling months? Definition to state
this clearly.

Yes. 12 months. Forvwerd
looking.

Officer to satisfy itself that each The OAF discharges a fiducial | Reg.18 & 19 INone
payment instruction submitted is duty as the person in control o

“eligible” = The invoices should public fund. He/it must satisfy

have already been himselffitself that each

agreedireviewed/approved at the is warranted, because the O

underlying Project Agreement level | carries personal liability for

(for example 20.3.1 and 29.3.2 improper payments

clerifies this). What is the need far

additional “eligibility’ critaria check

at the Fund level?

Right to Question and Reject As above. As above As above

Payment Instruction — The Officer
has the ‘power to suspend
disbursements against invoices until
such matters are resolved’ — this is
na: consistent with the provisions of
the underlying Project Agreement,
where eligible payments would have
been already certified. Once
certified under the Praject
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Geoffrley Koech
Mationp] TaxPaver
Associption
Pione
308
Dgingg Odinga Street
P.O. Bpx 204- 40123
H.E.Et
+umn.=n_u.___ﬂ.ﬁ_.r_

Building Room

Disbursement from the fund.
To enhance accountability, we are
of the opinion that the input of the
Coatroller of budget should be
factored in when it comes to the
disbursement of the funds. The
Administrator should also require
the approval of the COG committee
on transport on County Roads that
have benefitted through the PPP
agresments,

Proposal not accepted — the
proposal runs counter to the
PFM Act, 2012 under sectica 34,
which empowers and requires
the C8 for the National
Treasury to desipnate fund
administrators for public
Fund administrators control
fund’s inflows and outflows in
line with the governing
instruments, in this case, these|
regulations.

In addition, the enhanced
accountability requirement is
adequately prescribed in Secti
82 of the PFMA, which inter ali
requires annual receivers of
revenue, not later than 3 months
after the end of the financial yea,
to (a) submit the accounts to the
Auditor-General with a copy to the
Mational Treasury, Controller of]
Budget and the Commission on
Revenue Allocation; and (h)
publish and publicize the financial
statements.

There are
accountability
mechanisms under
Regulations 13 and
14 to ensure
eligibility of
dishursements
under the fund.

et e R e

Nong
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(1ii) The Regulations should clarify
that all Service Payments (j.e.
payments to be made under all
Project Agreements) shall be mads
an & pari passu basis (ie. the
available funds to be allocated
between all Service Providers pro
rata to the amount of the Service
Payment due and payable to each
such Service Provider}; and

(iv) Further, the quarterly
periods/payment dates should be the
same under each Project
Agreement. Otherwise, there could
be some inherent subordination on a
quarterly basis if multiple projects
are grouped together,
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Projected Shortfall threshold? by the
start of the operation pericd of the
Project (and of each subsequent
project). It would be desirable for
the schedule of such initial build-up
to be documented as part of the
Regulations so as to provide
appropriate visibility to the relevant
stakeholders,
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Authority have been met from the is in fact insured, for whatever

Fund” should be clarified. reason.

Other sources of funding - Government prefers to keep the 6(g)
Regulation 6(g) provision as drafted. This

The other sourees of funding retains GoK flexibility in

meationed in this section should be fundralsing for the Tall Fund, s
specified, especially in light of the | the case may be,

need to address the initial funding
requirements of the Fund

MNone
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the object and purpose for which the
Fund is established.

The Consortium proposes an
edditional limb in 2nd rank covering
other payments which may become
due under the Project Agreement(s)
and which in our opinion should
also be pavable from the Fund. The
Consortium further notes with
respect to the last limb 4) that it is
not clear what qualifies as “sligible
expenditure” in pursnance of the
ooject of the Fund. This term should
therefore be clearly defined.
Additicnally, it should be clarified
that the payment from the Fund can
ke made to finance such “eligible
expenditure” only to the extent that
(i) there is a Projocted Surplus and
(i1) such payment does not exceed
the amount of the available
Projected Surplus.
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Payment accounts -
Regulation14(b)
Under this section, payments can be
made ealy to the bank account
indicated in the Project Agreement.
We note that in circumstances of
enforcement, the Lenders will have
the right to direct the Contracting
Autharity to make payments to a
different bank account far the
benefit of the Lenders under the
Lenders® Direct Apreement. This
provision should be clarified to
provide that payments to accounts
specified in the LDA are also
permitted, as otherwise it would cut
across the rights of the Lenders (and
give rise to concerns on their part),

The procedure in the updated
Regulation 18 makes the
framework clear
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Officer Administering the Fund, and
therefore no possibility to suspend
or delay the disbursements,

In order to avoid any potential
discussion on whether a payment
mstruction is sufficient]y
detailed/explanatory, a payment
instriction form could be attached
to the Regulations and be used by
all Contracting Authorities for the
purpose of any payment to the
Bervice Provider,




PR 3t 3O Junoson
Hueq Auz uo pajuess o [feys 15215y
ALma3s Jae Jo afipejd ou ey
AES[D AW plnogs SUONRTEY] 21
paydaade 3oy ‘spung apyqnd LT pue 9T wopemisy —
amoy] AWDA] 403 ;wymaad sf wsodoad 3y | sjuncaae .punyg ) Jaso £jmaag
| [BRI0YS patdalolg
LGS ® 0} pEa] 10U 530p pus snjdmg
SR Y uo Suiof @ &% ojqeia suewas punyg | paysafory S[EIEAT 213 JO JunOLIE
auidal juaaedsunsg U aansua 0] pausqiBusgs vasg S PAS0XD 10U S0P [EMEIPYILY
PuE ajqejunoaae os[e sey snjdms e Jo souastes Yons papiacad,, ‘Summo(iop 1 ppe
B[qrpaia Sunuaap sof swrdarsyl | o) pawega aq pogs DON22E ST}
B YSIqEIsa pue ‘snydmg 309f0sq ai jo asn s uo
payesp Lenbapy aedwos | jusunuos snopaid mo TiLm, aur] o]
A% £7 puy §] WORBBIQO SIYL ‘S[EjI0Ys (zI81 vopEmBay
JWON] ST *p suopumiay 10} Aympqey padadae swy 305

= sujding yafosg o asp

S LN AN G 5




Bank to hold the Fund’s bank
aceount(s) - Regulation 16
Regulation 16 provides that the
Fund will be held in & bank account
with a bank approved under the
Public Finance Management Act. It
15 suggested that the Fund be held
with the Central Bank as it seems to
be the practice for most national
road funds seen in other parts of the
world that the accounts are sitting
within the Central Bank.

Sacticn 28 of the PTMA 2012
prescribes the rules oz selecti
of banks within which to hold
accounts of a public fund.
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indemnity payments, etc. Thesc are
neither Political Events nor
Termination Payments (so are not
expressly excluded, and they are
also “contracted obligations” of 2
sort, but they are also contingent
liabilities). We note that the Public
Finance Management (Roads
Annuity Fund) Regulations, 2015
{the Road Annuity Fund
Regulations) appeared to take a
restrictive approach, with the intent
that that fund would cover only
annuity payments and not other
payments. If the intention is that the
Fund should only cover similar,
regularly contracted payments (e.g
availability payments) rather than
contingent liabilities, then this
should be made clear.
Recommendation: Wording to be
reconsidered for clarity
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would be KES 500 Million (approx.
USDS Million) for the 2014/2015
financial year when the Road
Annuity Regulations came into
force.

Recommendation: Greater clarity
should be provided as to the leve] of
Bovernment appropriations expected
to be made in the carly years of the
Fund's operation. It may also be
appropriate for an initial capital of a
fixed amount to be appropriated by
Parliament to the Fund,
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and further provides a list of
supporting documentation which
ehould accompany the application
for payment out of the Fund.
Further, we beligve that the
slatement in Regulation 14{g)
should be a stand-alone obligation
on the Officer Administering the
Fund to ensure that the payment
processes take plece within the
required period; whereas at the
maoment it is subject to the opening
wording which appears to be a
weaker obligation on the Officer to
“satisfy itsel™ about the payment
processes, Compare Regulation
214} of the Read Annuity Fund
Regulations which is clearer,
Recommendation: We recommend
that there be a format prescribed by
the Officer Administering the Fund
in respect of a payment instruction
and the setting out in the
Regulations of a list of the
supporting documentation thereto (if
any) to be submitted by a
Contracting Authority.

The obligation of the Officer
Administering the Fund in
Bepulation 14(c) to ensure payments
are made should be made clearer,
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Regulation 18(3) Page 6:
Declaration and use of surplus
fund:

The regulation states that surplus
fund application will include
payment towards Any sovereign
debt contracted toward development
of road projects in Renya. This
means the fund will be applied to
even roads, not under toll regime
which seems to contradict the
Justification

statement for tolling that exchudes
development of roads as one way to
apply the toll funds -

See section Se of the "Regulatary
[mpact Statement on the Draft
Public Finance
Management(NTF)Regulation
2020" that states;

Furthermore, the Fund is open only
to maintenance and rehabilitation
waorks, not the development of new
road infrastructure). Please clarify

_ this part of the regulation

The Regulations have been
amended to simply refer to the
surpluses realized being
remitted into the Exchequer.

How surpluses are utilized shodld
remain the prerogative of

Government, as surpluses form
part of the overall revenue of th
State,

egulation 23 (4) is
mended to reflect the
sition indicated —
surpluses to go into
Exchequer,
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?nﬂn@.r of Certified
H__n_-.__:__"_ Accountants of
Kenya (JCPAK)

Regulation 7: Payments Out of
the Fund

Regulations under 7(a) recognises
Compensation for Political Events
as part of the eligible expenditure by
the officer administering the fund.
However, political risks must he
well analysed and proper miligation
measures put in place,
Recommendation; Amend by
deleting 7{a) as follows:
Ta)Payments certified bya
Contracting Authority as being due
1o & Service Provider or a Toll
Operator under a Project Agreement
and in accordance with these
Regulations, excluding: *
Compensation for Political
Events’

Paying for political events fram toll

funds might lead to wastage of the
collected funds at the expense of its
core mandate,

The regulations should be rigid not
ta allow political interference. Toll
fund must be de linked from aj]
political events.

This is nat correct - paolitical
events are not compensated under
the Toll Fund,

Reg 7 is correctly drafted.

Reg.7(a)

ong
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Use of Surplus Funds

It is very risky to declare existence
of a surplus based on projections as
described in Regulation 18(1). It
Bets worse when such projected
surplus is expended or utilized as
described in regulation 18(2) & (3)
Recommendation: Project surplus
should only be declared
retrospectively

This will ensure that such
declaration is based on a swplus that
has been realized .Retrospective
declaration of project surplus will
safeguard the funds and will avoid &
situation where the proposed
National Toll Fund gets financially
distressed

Gol{ weleomes the concern
expressed, and the povernance
framework for surplus
declarations has been revised tg

wead out the weaknesses
abserved.

Reg.23(b)

Projected Fund Ratio
is derived against
tual cash balances
eld within the Fund

[Reg23(b)
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Regulation 7 Should read;

7. Payments out of the Fund shall
comprise of the follewing,

) Payments certified by a
contracting authority as being due to
a service provider of a Toll operator
under a Project Agreement and in
accordance with these Regulations
being;

&. The approved annual operating
budget of the Fund.

b. Any other eligible expenditure
incurred in pursuance of the object
and purpose for which the Fund is
established and excluding;

&. Compensation for political events.

b. Termination payments.

Regulation 7 is adequately
drafted. The framework for
disbursements under Regulati
17 is an additional safeguard i
this regard

Regs 7 and 17

THEMATIC AREA 3: GOVERNANGE
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Functions and powers of the
Oversight Committee:

4. What does the ‘review and
approve the annual work
programme mean? Per 4,2
opjectives and purpose, the Fund
provides a dedicated public fund to
meet Government’s payment
obligations ansing from Project
Agreements. Considering that the
payment obligations under the
Project Agreement should have been
already entered, what is the role of
‘approval® function?

b. What is the timeline/process for
approving requests for budgetary
appropriations to meet projected
shortfalls? How long it will take to
receive the additional budget for
shartfalls?

¢. What does ‘authorize allocation'
mean? Will there be 2 prioritization
or payments for cach Project
Agreement?

Reference is made to Reg.5 of
Regulations.

The Fund has an annual outlook in
terms of inflows and outflows.

Estimates of expenditure comprige
the Fund's annual work
programme, a5 measured against
its sources of funds for that
particular year.

Budgets must be approved. They
must be appropriated.

The issues here are matlers of

understanding, but the Regulati
establish the correct regime for the
administration of public funds

mﬁmﬂ:ﬂ._ m__n..m.H_"_.u
Reg.13
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_ Ll
Review of the performance of the | Under Rep.13, there is an E.u.n_m Rez.13 one
NTF: monitoring of the Fund as to
The review of the performance of revenue performance (shortfalls,
the NTF after 10 years seems quite | surpluses). There is an annual
late. If the NTF is facing issues, budgeting process, and a
would another process he quarterly review mandate of thi
implemented? In addition, funders | Oversight Committee. This
may require the Fund to be audited | comment fails to take into
annually by 3 Big Four auditor, account the full framework
which would seem prudent in any under the Regulations for these
case. This should be further matters.
considered in light of Kenyan
Regulations and Laws for such
catifics.
Winding up of the NTF: Regulation 32(2) addresses this| | Reg 32(2) None
We would like to understand ifthe | matter by laying down specific
winding up of the NTF can only preconditions o be met prior tqg
take place once all the Project winding up, ane of which
Agreements have been includes there being no further

terminated/expired (i.e. no more
GOK payment obligations)? If not,
the winding up of the NTF should
carry early termination rights for
any eoncessionamres that are stil]
operating. This may be implied by

contracted oblizations under the
Fund.




PIEpTIES
st paidope aSendue] Sunjuip

LPRINGLESID 3q S9RIUALOD S1) 0]
3 pus “Ieapd pue dgpads | 5308 o) [ TR, ‘senIIqIsuodsaT

5] WPUWOD) JYBEIIA0 3 | [[@ sowe sey {,Suraq swp oy

40 slaquis jo Jusunugodde sy, | io3,) Armpaussg redisung e Aug

auop] (1)g'8ay | "pooyssapun jou ST JUDUIUIoD B ], BN JYEsiaan
Hunezmas

Yo 24 ABTI ) J0q “¢7 asne[a

ST STAA |

Bl e b i et g vt Banr




EIA/EN; MEIK; Public
Partnerships
(PPPs)|Expert; Urban
Manager; Intemational

?E.nﬂ Management;
Trans ational

EHEWE_.__ of Transpart,

ture, Housing
Development

igiti@gmail.com
254726295033

(@danielgiti

govemment, My propozal is for the
broadening of this team to include
key private sector players, who can
be conveniently be brought on board
from KEPSA or KPDA (PPPs
requires & thorough engagement of
the private sector to finance a robust
PPP programme, henee their
melusion will ensure they
understand the PPP process and
have a buy in for its application
beyond the tolling programme). It
should also have a representative of
Banks through Kenya Bankers
Association (a robust regime of
PPPs financing will require that
local banks dedicate substantial
amounts o financing PPPs in
infrastructure, which has the effect
of addressing the risks as a result of
currency depreciation risks where
much of the funds are sourced
externally). There should also be a

representative of universities

option as necessary, This
framework is deemed adequate
and appropriate for a fund of
the nature of the Tall Fund.

In addition, the qualification
framework for private sector
members is broad and inclusive,

' T 3 W
.n..,....--. - .,.m ¥ ..r. 5 WE'E -
..... e A .:. ..- ._.% .ﬂ .....,. i ; .“....h.r -....
L8 1. T L e Rt %ﬁ ﬁ”h..ﬂ...:.._.f A e | T
Repulation & gn = ccnﬁﬁw. and Regulation 8(1)(e) includes Reg.B(1-e)
Administration of the fund™ can private sector members, and
be said to be heavily leaning on Regulation 8(2) allows for co-

one
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LRl el

Regulation 8 (3) on the functions
of the oversight committee should
have their functions expanded to
include such functions as ... raising
additional funding/soliciting for
funds/ developing a bigger envelope
for increased roads finanzing
programme — which can be done
through appropriate incorporation of
commercial bank loans, sponsor
equities, use of local capital
example from pension funds and
Saccos; the programme can net
additional funds through pollution
taxing — vehicles that emit more
CO2 can pay a little higher; we can
have roads built using loans, fands
from enterprises and individuals and
investments made from
corparations, consider tolls for
design, build, own, operate and
transfer as sources of greater
financing of roads, infrastructure
equity placements... . among others.
There should be & section that
rightly shows that the country will
be keen to apply a wide range of

The principle in the
recommendation is well noted and
agreed, and implemented in
Regulaticn B{2).

All other detsils observed an are|
operational matters, not subjects
for inclusion in a regulation,
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Kipkenda and Co
Advocates

Off Riperside Drive
P.O. Bpbx 56832-00200
Infio:
mfof@hkipkenda co.ke

Membership to the Oversight
Committee under Regulation §
the Diraft Repulations:

Regulation &(1) of the Public
Finance Management (National Toll
Fund) Regulations, 2020 provides
for the establishment of an oversight
committee which shall consist of
inter alia the Principal Secretary for
the time being responsible for
matters relating to roads and the
Principal Secretary for the time
being responsible for matters
releting to transport.

Currently, the Ministry of Transport,
Infrastructure, Housing, Urban
Development and Public Warks
consists of the following state
departrents:

a) Slate Department for
Transpor;

b} Btate Department for
Infrastructure;

o) State Department for
Mantime and Shipping Affairs:

d) State Department for Public
Works; and

e} State Department for
Housing and Urban Development,
Further, the Ministry is composed of
four Principal Secretaries namely:

The Oversight Committee is
deliberately lean to make it an|
efficient institution.

Roads, not transport in its
generic application, is the core
subject frame for a tolling F.Mu—
regime. The principal secre
responsible for roads is a
member already,

Reg.8(1)

None
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the Public Finance Management
(National Tell Fund) Regulations,
2020 will anly be limited to matters
roads which is the all essence of
these regulations; dealing with road
tolls and their management
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Access to information.

In a bid to ensure accountability, it
will be af interest to the users to
access information on the
managemnent and administration of
the fund. We are of the view that
amang the functions of the
administrator, let there be an express
duty that he or she will be the
custodian of 2ll information
concerning the fund and he/she will
come up with regulations on how to
fulfill Article 35 of the Constitution.
In the spirnit of promoting Open
Governance, the Administratos
should be able to avail the contracts
and all project related documenss to
the members of the public.

This proposal is accepted and
implemented in the Repulati

Conflict management and
resolution.

The oversight committee is in
charge of approvals of payment, in
the event of non-approval and a
party is not satisfied with the

decision a mechanism on conflict

The project agreements carry
provisions governing conflict
resolution. A rejected payment
gives rise to rights under the

primary contract, for which

adequate mechanisms alread;
exist, The proposal is therefore

None

[Mone
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Projections - Regulation 10(1)
The Consorlivm notes the
impertance of certain functions of
the Fund being handled by
independent parties. This seems
particularly impostant as regards the
projection function.

The Consortium would expect that
all projeciions of the Fund are
produced by the Independent
Expert, which should be an
internationally recognized and
reputable person or organization
with substantial experience in the
development of waffic forecasts, toll
revenue projections and road project
agreements {and not by the Officer
Administering the Fund himself),

The Repulations shenld also
explicitly mention that such
projeclions should be based on
macroeconamic forward-loaking
assumpiions [with regards (n
particular to GDP Growth, inflation,
or foreign exchange rate
assumptions) derived fram a
consensus of three internationally
recognized and reputable
independent sources for macro-
ecopomic farecasts, such

The Regulations create an
enghling for the OAF to seek
necessary expertise in the
discharge of its functions.
empowerment is adequate.
proposal here is tantamount ¢
locking in job opportunities
where none may be warranted
for private sector players. It
introduces unacceptable rigi
and constrains the autonomy
the OAF in the discharge of It
functions.

The macroeconomic parameters
indicated cannot be legislated.
They are however noted.

Reg.13(3)

None
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Performance of the Fund —
Regulation 24(1)

The Consortium would cxpect that
the performance of the Fund is
reviewed on the annual basis by an
independent auditor from a
reputable international accounting
firm.

As a public fund, the Toll ?.Er
will be audited by the Auditor
General of the Government of
Kenya, and the audit reports
will be published.

Reg.13(3}{:v)

Winding-up of the Fund -
Regulation 25(1)

It should be clarified that the
winding up of the Fund can anly
take place if all the relevant
payment obligations under all
Project Agreements are satisfied in
full.

As above - Regulation 32(2) is|
adequately drafted to address
the concern raised.

Reg 31(2)

one




ATON]

IR JYSIEIA0) A1)

0] SIHVL }] STONEPUSLITIOIaL
[} T JUMDIIE 03y

#3104 Y5 34U} pus ‘ssauisng
§J1 O JaNPUOD a1} U 533704

JO a5 J9PLA ¥ 318 pOWIodag
Aewr v o — wsodoad

saAnEIuasaIdal spnjou] o) papuedxa
3 Juswadeurm poe JyFisman
Ja=q oy "PINOYS aa) Uy
Wararan YHODE DU WO
FuonEnEay Ajnumy

PEOY 91 J3pUn 95E2 311 paspur

S1 ST, “(s3adme] J0/pue SURENOI9E
"siaauriua '3'1) s21poq [euorssayosd
30 srsuonneid Ansnpu

JIBAD[RI 51 WoTy ssalEEsaldal
FPMUL O] PIURPROIG aq pInoys
SIRILWOT) JYBISIBAC) 3y ‘puny
M1 Jo jusmaBeurm pue jqdEaan
1331aq Jo sasodmd 107 pue ‘EIBqUIsL
oro-xa pasodosd ay jo peaysug
‘SaLgsTII At

SMOLIEA 30 JO SoUm1a1998 [edisutsd
9 ydnomy pajussaidas £pear

A (U] ddd i Jo sapmuasaidas
B pum peoy 12afoig v m

Paapoau fuomny Sunsenuo:) yoea
40 saneuasaidal & 57) saymunmos
WSIEIaAE) 1) J0 sIqUuat
Orgo-%a pasodoad o) sew sjou 2
(ayumoy

S1y3 3dados Jou s30p Yoo

Wais1A0) (7)g uonemsay

S g i Bl
HSAOIS TR ooy
S

o il L S B e o

| o

aload ddd
MEA-MIIEp-Tq IR
SN[} U0 $IASTAPY [e8a]
£ dapua 58 Oroedes
TG U] Sojwoy
JIH[EM PUR JTT
WEHQn 4 a0y uoI0N]




| from professicnal bodies i.e.
engineers, accountant or lawyers.
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Regulation 10(1)(e) (Functions of
Officer Administering the Fund)
We note that the reporting
obligations or provision of
informatien relating to the Fund's
project inflows and outflows, the
Projected Fund Ratio end statement
on the Projected Shortfalls by the
Officer Administering the Fund is
limited only to Contracting
Authorities and Service Providers.
In contrast, we note that the Roads
Annuity Fund Regulations require
the Officer Administering the Fund
ta () publish on an annuzl basis on
the website of the ministry
responsible for matters relating to
roads, the estimates prepared of
Roads Annuity Programme funding
and payment obligations for the
fortheoming finaneial year and (b)
publish on a quarterly basis on the
website of the ministry responsible
for matters relating to roads, the
balance of funds held in the account
designated for annuity payment
ohligations.

Recommendation: In addition fo
providing the Contracting
Autharities and the Service
Providers with information relating

Access to information provi
have been updated to addre
the proposal

i

Rep.27

None
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' Jommittes Member

At Regulation 8 on Oversight

This is accepted and Reg.B(1-¢)
Committee, implemented.
It appears to me that we may require
ane or two Private Sector Members
as this process is governing PPP
praject funds.
In the same Regulation, it appears to | The OAF is the Secretary to the | Reg.8(1)(D MNone
me like the Administrator of the Oversight Commitiee
Fund should be part of the
Commitiee to facilitate discussions
of the Fund. This can be ex officio
In the same Regulation at (3) )& j) | The proposal is noted, but in None one
we may require 1o emphasize for view of the regliaz for surpluses,
roads projects only. the proposal would aﬂnnunm.u
an unintended limitation.
At Regulation 10 (f) on This is an operational matter Reg13{3-2) [None
appointment of the Independent | the OAF and the discharge of

Expert, this should not be left to the
Administrator of the Fund only, The
Oversight Committee and possibly
the C5 can be brought into this
PrOCEES.

OAF mandate, It is best to leave it

at the level of the OAF, subject lo
the same being included in the
approved budget of the OAF fod
proper fiscal discipline.
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To enhance openness, accountability
and will be in line with good
corporate governance principles
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of study from a university
recognized in Kenya, and is a
member of a professional body in
good standing

c) meels the requirements of
Chapter Six of the Constitution.
Independence of the Officer
administering the fund is important.
The Officer should have tenure of
office and his removal from affice
should vest in the committee. This is
revenue collection that needs to be
ireated independently of the
National Treasury
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counties on the projects being
undertaken.

Regulation 9 This Section should
specify qualifications and process of
recruitment of an Administrator.
The nature of engagement of an
Administrator should alsa be
specified,

As above

Reg13

[MNone

—

Regulation 16

There i5 need to expressly state who
are the signatories to the

bank accounts.

This is an operational matted.

Reg.20

N o

THEMATIC AREA NO. 4 LEVYING OF TGLLS
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Daniel Mutegi Giti The regulations should consider if | Reg2? None
PHD iy Urban ensuring that adequate information is implemented in Reg 27 in
Management Candidate, | and disclosure is provided to show | adequate detai]

Univergity of Nairebi; | the categories of roads to be
Princippl Housing subjected to the programme
Officert Lead Expert
EIAE4; MEIK; Public
Private|Partnerships
(PPPs) [Expert; Urban
Managgr; International
ProjestManagement;
Transfdrmatinaal
—...nmn___w._..
Mimistry of Transpart,
Infrag , Housing
and Urlfan Development
Email:
mutegigiti@gmail com
Tel: +234726295038
Twitter{ @danielgiti
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: {@leinall
t+254-T10-357-

I'am by no means against the tolls,
what [ am against is that currently as
motorists we are overburdened by
unnecessary tax, currently for every
litre of fuel I take the government
takes 47 Ksh, and let’s be honest no
car only buys a litre of fuel at the
pump. Within the same taxes and
levies we have & road tax which

let's face it our roads could use an
upgrade, we also have the fuel levy
which has affected the most
vulnerable of communities who roly
on kerosene to cook as well as other
home uses.

I suggest thiz, if you are gaing to
implement the said bill ensure that
laxes on roads and fuel ars
climinated as well as lower the VAT
on fuel, thus making it a more
favorable bill to all Kenyans
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Already existing roads such as

Thika road which were built using

other funding mechanisms should

not be included in the toll system.
Peter Kymani The idea of introducing *fuel levy’ The issue of tolls as double None [Nane
Twitter: m...m.nﬁﬂun for diesel and pertrol was to cater taxation has been clarified in

for road maintenance. If Ministry of | respanses to similar questions

Transport re-introduces toll for the | above,

same old highways, motorists will

suffer double jeopardy.
James Qpere Paying toll fees on a road where you | The concem raised is noted — MNone [None
Twitter: {@JamesOperel | sometimes hit potholes breaking the | however, toll roads will be subject

car, sometimes you spend hourson | to extremely steict SLAs as

traffic, what's the toll meant to cater | clarified above.

for if not individual interese?
BarracH Otieno Unacceptable at all, we cannot pay | This issue on toll fees and None [Mane
Twitter: @okushjanam | Ksh, 18 per litre and pay toll again | taxation is already clarified in

let them choose between the two responses ahove

which cne they prefer
Mwangif_ We can’t pay both fuel levy and toll | As above. Mane
Twitter: [@mwangimi charges
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zumr al TaxPayers
.___..En...... tion
Fi Building Room

308
Oginga Odinga Strest
P.0. Bhx 204- 40123
Kisump

Toll fees.

The total fees chargeable should be

agreeable annually with the input of
relevant stakeholders.

GoK takes node of the comment,

Saitoti Torome, CBS | The existing Fuel Levy Fund should | This proposal is in order, however, | None [None
w_._..ﬂium“ Secretary be reviewed to allow the use of a subject matter that falls EE_MH
State Ipepartment of funds to construct new roads. the toll fund regulations.
Plannipg
The tolling roads should be As above, None MNone

identified prior so thet those willing
to pay will be made aware early and
those not willing to pay have
altemnatives routes for casier
MOVErment.

Nonetheless, a toll free alternatite
will be provided in all feasible
circumstances,
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eed capital for
the toll fund will ensure a smooth
take off of the tolling as an
alternative of road funding.
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toll transponder in the wvehicle's
windscreen, toll recording systems
on the road and a way to enforce and
monitor its application. Studies have
shown that manual tolling leads to
40% diversion from the toll to the
traditional road, hence technological
tolling have a higher success rate
because persons willing to pay tolls
have a high value for their time.
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EEE& of Certified
bccountants of

Procedures of the Fund:
Regulations 13. 14 and 16
Administration snd procedures of the

fund is majorly manual This is
cumbersome and could provide a
loophele for corruption  ensure
efficiency

Recommendation: Amend 1o
introduce  Regulation 1[4 op
Electronic Tolling

This should read as follows:

The Officer Administering the Fund
shall, establish electranic
mechanisms in the administration
and management of the Fund,
mcluding  disbursement out; and
payment into the fund; The model
which will be employed by the Tall
Fund to collect revenue will create
confidence to the users. Otherwize it
may lead to resistance in paying for
the facility.

Advances in  electronic  tolling
technologies—such as  automatic
vehicle ideatification, which allows
motarists o pay tolls  without
stopping— can make toll collection

This is a misreading of the

The OAF is not a toll systems
administrator - that is subject to a
separafe contract that sits cutside
of the toll fund frameworlk.

There is nothing in the regulations|
that prevent systems automation in
payments administration at the
level of the OAF.
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carried gut?

Yes, as far as this statutory
instrument is concerned.

Communication on the wider
subject of tolling is howev
ongeing conversation. This

 shpuid

be distinguished from the

regulatory instrument comprised

i the toll fund regulations,
Rift [Valley Connect Regulation 4(2) (Objects and | There is drafting consistency 4nd | None None
Confortium (the Purpose of Fund) harmony in the drafting for
“Consortium™), acting as | The drafting of this section should be Regulations 4 and 7,

prefgrred bidder for
Publjc-Private
Partgership project of
Nairphi-Naluru-Mau
Summit Highway

made consistent with section 7(a)
which provides for exclusions from
permitted payments (ie.
compensation for Political Ewenis
and Termination Payments) to make
clear that not all of the Government's
payment obligations will be paid
from the Fund (ex, “...a dedicated
public fund from which certain
Government's obligations. .. shall be
met™).
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E&Ew&ﬁuﬂ
E#n.ﬁﬁ.ﬁﬁ.
Kontos| In their
capacity as Lender's
Legal Aldvisers on the
NairobiiNaloru-Maw
PFP Brdject

Regulation 2 {Interpretation)

The terim “Fund” as used in the
Regulaticns has not been defined in
the interpretation section therennder,
Recommendation: Appropriate
definition to be inserted in the
interpretation section.

is implemented.

GOK accepts this proposal and it

id. The term “Gazette” as used
in the Regulations has not been used
or referred to in the Regulations.

Recommendation: To be deleted if
not relevant for purposes of the
Regulations, ar glternatively, to
adopted in accordance with our
recommendations under item §
below. (recommendation under
Regulation 10(1)(c) (Functions of
Officer Administering the Fund)

GoK accepts this propasal

Deletion of the
definition * Gazette’
at regulation 2

Tn___a

i, The term “Private Party™
has an ambipuity — commas should
be put around the phrase “or all Toll
Operator Authorisad  Toll
Collector™ to make it clear that
Service Providers do not also need to
be authorised toll collects

GoK does not accept this
proposal.

Mane

{None
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or a portion thereof a5 a toll road,
Relevant amendment to be made 1o
ensure that the Fund can still be used
to cover availability payments for a
non-tolled road within a relevant
Project Agrecment,

v, The “Projected Fund Ratio™
is used in the context of a 12 month
look forward. This period seems
understandable in the context of
assessing the minimum value of the
Fund to meet payments over the next
year, but in terms of assessing
whether to safely pull out any
Projected Surplus, we would have

Threshold for both shortfalls
surpluses is set at 1.3 times ed
obligations, an annual basis,

Surpluses under Reg.23 are baséd
on &ctual cash balances.

Mane

[(Mone
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_.E.i- | Secretary
State artment of
ﬁ—ﬂ | |

To get the acceptability of the tolling
roads from the public, more
cemprehensive sensitization should
be done 50 that we can change the
public athftudes toward the tolling
road system. The roads users should
be aware of the objective and the
benefits in a simple way.

GoK accepts this recommendatips

Make the public aware of National

This is accepted as a generic None [MNone
Tolling Fund ex ante and ex post recommendation.
Involve the Ministry respansible for | This is well noted. Mone [MNone
National Planning during plamning
process for easier monitoring and
feedback
Berthq Dena I request the PPP Committee be | This is well noted None None

given the Toll Policy to be able to
have a meaningful debate on the
proposed  Toll  regulation  with
respect to its appropriatoness.
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Publje Accountants of
Kenya (ICPAK)

tifute of Certified

Cross referencing
Recommendation: In the definition
of the term “Fund Secretariat™ delete
the phrase “rcgulation 14" and
substitute  therefor  the phrase
“regulation i Caorrect
referencing: Fund sccretariat s
established under regulation 12.

GoK accepts this
recommendation, and the updated
regulations have been

appropriately cross-referenced

Regulation 2: Interpretation

Cross referencing
Recommendation: In the definition
of the term “Oifficer administering
the Fund” delete the phrase
“regulation  11* and  substitute
therefor the phrase “regulation
9".Correct referencing: The officer
administering the Fund is designated
under regulation 9.

Az gbove

As above

Regulation 7: Payments Out of the
Fund

Numbering

Recommendation: Change  the
numbering ab.ed to i, ii, i, ivTo
avoid confusion since the same
numbering style appears twice.

GoK accepts to redraft Repulation
-

Reg.7

Feg7
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citizens. Willingness 1o pay survey
should also give an indicator before
signing a toll fund project agresment
Recommendation:  Amend by
including a new Regulation

The Officer Administering the Fund
shall facilitate public participation in
the management of National Toll
Fund in accordance to Public
Finance Management Act 2012 and
Article 10 and Article 201 of the
Constitution of Kenya.

There should be a willingness to pay
survey and thorough stake holder
involvement in each of the proposed
toll project.
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transport and communication is a

naticnal government function.
The Regulations should operate | The statutory basis for the Toll None [None
under the public  Finance | Fund Regulations are —
Management Act, 2012 and should - Section 24 PFMA 2012
not make any reference to the Public Section 64 of the PRTA
Roads Toll Ast, Cap, 407. Ifit has to 1584
make reference to Public Roads Toll Regulations 207-209 of
Act, then the same to be amended to the PFM (National
be in line with Public Finance Government) Regulationd
Management Act2012 and these 2015
Regulation in respect to our proposed ,
definition of Project Roads. The cbscrvation of the stakeholdey
18 nol carrect at law.
Regulation 8 (3) (m) Should be | GoK does not accept this proposed | None one

deleted in its entirety as the same is
well catered under Section 10(q) and
{12).

amendment,
Regulations 8 (3)(m) and 10{d) are
different in scope. The latter
provides that the Officer
Administering the Fund shall
recommend the appointment of
Fund secretarial staff while the
former provides that the Oversight
Committee shall approve the
recruitment and remuneration of
staff of the fund
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