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THE CHILDREN BILL, 2021
A Bill for

AN ACT of Parliament to give effect to Article 53 of the
Constitution; to make provision for parental
responsibility,  fostering,  adoption, custody,
maintenance, guardianship, care and protection of
children; to make provision for, and regulate the
administration of, children’s institutions; to establish
the National Council Children’s Services; and for
connected purposes

ENACTED by the Parliament of Kenya, as follows—
PART I —PRELIMINARY
1. This Act may be cited as the Children Act, 2021.

2. In this Act, unless the context otherwise
requires—

“abandoned”, in relation to a child, means a child
who—

(a) has been deserted by the parent, guardian or
caregiver; or

(b) has not been in contact with the parent, guardian
or caregiver for a period of exceeding twelve
months;

“actual cuStody” means the physical possession, care
and control over a child, whether or not such custody is
exercised independently or jointly with another person;

“adoption” means the process through which a child is
permanently placed with a legal parent or parents in
accordance with Part XII:

“adoption order” means an adoption order made under
section 181 vesting the parental rights and responsibilities
relating to a child in the adopter;

“adopter” means a person in whose favour an adoption
order is made;

“aftercare” means the services offered to children who
leave alternative care as they transit to independent living;

Short Title.

Interpretation.
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“age” means the actual chronological age of the child
from conception or the child’s apparent age as determined
by a Medical Officer in any case where the actual age of
the child is unascertainable;

“alternative care” means the arrangement whereby a
child is looked after outside the parental home at least
overnight under the provisions of this Act;

“approved officer” means an officer appointed under
section 75;

“authorised officer” includes a police officer, a chief,
a children’s officer, a probation officer, prison officer, a
registered medical practitioner, a labour officer, a teacher,
or any other officer authorized by the Director or under any
other written law for the purposes of this Act;

“basic education” has the meaning assigned to it under
section 2 of the Basic Education Act, 2013;

“est interest of the child” includes the considerations
contemplated in Article 53(1) of the Constitution;

“borstal institution” means a borstal institution
established under section 3 of the Borstal Institutions Act;

“Cabinet Secretary” means the Cabinet Secretary for
the time being responsible for matters relating to children’s
affairs;

“care and control” with respect to a child, means all
rights and duties which relate to the making of the day-to-
day decisions concerning the child, and includes actual
custody of a child;

“Chief Executive Officer” means the Chief Executive
Officer of the Council appointed under section 45(1);

“child” means an individual who has not attained the
age of eighteen years;

“child abuse” includes—

(a) the infliction or inducement of physical harm by
any person on a child by failing to adequately
supervise or protect the child;

(b) acts or omissions that affects a child’s healthy
development,  emotional  functioning  and
attachment to others including —

No. 14 of 2013.

Cap. 92.
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(g) giving or receiving payments or benefits to obtain
the consent of a person having control over the
child:

Provided that the recruitment, transportation, transfer,
harbouring or receipt of a child for the purpose of
exploitation shall be considered as “child trafficking™ even
if it does not involve any of the means set out in paragraphs

(a) to (g);

“child welfare programme” means a child welfare
programme approved by the Council in accordance with
Regulations made under this Act;

“competent authority” has the meaning assigned to it
under section 2 of the Persons Deprived of Liberty Act;

“corporal punishment” means the use of physical force
applied on a child by the use of any means, including a
cane or other object, with the intention of inflicting pain or
discomfort for the purpose of corrective discipline or
punishment; :

“Council” means the National Council for Children’s
Services established under Part I'V;

“County Children Advisory Committee” means the
Advisory Committee established under section 51;

“County Executive Committee Member” means the
County Executive Committee Member for the time being
responsible for matters relating to children;

“County Government entity” includes sub-county,
ward, village, city or urban area within a county;

“Court” means the Children’s Court designated under
section 93 of this Act;

“custody” means lawful custody, whether by operation
of law, written agreement or order of a Court of competent
jurisdiction;

“disability” has the meaning assigned to it under
Article 260 of the Constitution;

“detention” includes confinement in a police cell,
place of safety, rehabilitation school, child protection unit,
child rescue centre, children remand home or other
residential facility in which the child is deprived of liberty;
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“Director” means the Director of Children’s Services
appointed under section 58(1);

“diversion” means the intervention and programmes
designed to divert children from the criminal justice system
with the aim of —

(a) identifying children at risk and connecting them
with appropriate support services in an attempt to
reduce the likelihood of the children engaging in
antisocial behavior; and

(b) providing programmes and support to children
who have engaged in offending conduct, to
prevent them progressing further into the system;

“education” means the giving of intellectual, moral,
spiritual instruction or other training to a child;

“family time order” means an order requiring a child
to spend a specified number of hours with their family;

“family group conference” means a meeting convened
for oses of section 234,
purp

“fit person” means a person in respect of whom it is
shown to the satisfaction of the Court to be of high moral
character and integrity, and who is capable of exercising
proper care and guardianship of a child;

“foster care placement” means temporary placement
of a child or children in the care of a person who is not the
parent, relative or guardian of the child;

“female genital mutilation” has the meaning assigned
to it under section 2 of the Prohibition of Female Genital
Mutilation Act, 2011;

“foster parent” means a person with whom a child is
placed in accordance with section 176;

“guardian” means an individual who is appointed
under Part IX, to exercise care and control of a child;

“grooming” means establishing a relationship with a
child either personally or through electronic means, which
relationship may facilitate sexual contact or other child
abuse that promotes, induces or normalizes sexual activity
or behavior among children;

No. 32 of 2011.
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wife into whose care a husband applying for an
adoption order proposes (0 give the child;

“supervision and guidance order” means an order
placing a child under the supervision and guidance of a
mentor or peer in order to monitor and guide the child's
behavior;

“symbolic restitution” means the giving of an object
owned. made or bought by a child. or the giving of service
by the child to a person, 2 group of persons or an
institution, as symbolic compensation for the harm caused
by an offending child;

“sstate” has the meaning assigned to it under Article
260 of the Constitution;

“step parent” means parent married to a child’s
biological mother or father;

“torture” means any act by which severe pain Of
suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from
him or a third person information or a confession,
punishing him for an act which the person or a third person
has committed or is suspected of having committed, Of
intimidating or coercing the person or a third person, or for
any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation of or
with the consent or acquiescence of a public official or
other person acting in an official capacity; and

“yulnerable child” means 2 child whose safety,
wellbeing or development is threatened, infringed or
violated, and includes a child who is emotionally deprived
or traumatized.

3. The objectives of this Act are t0—

(a) give effect to the provisions of Articles 27, 47 48,
49, 50, 51 and 53 of the Constitution on matters
relating to children; and

(b) give effect to the State’s obligations concerning
the wellbeing of children in accordance with the
general rules of ‘nternational law, treaties and
conventions ratified by Kenya.

Objectives of the
Act.
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(e) access to information that affirms human dignity
in human relationships and promotes sexual risk
avoidance.

(5) The information provided to a child pursuant to
this section shall be in a format accessible to the child,
having regard to the special needs of children with
disabilities.

(6) It shall be the responsibility of every parent or
guardian to present his or her child who is in need of health
care to a suitable health care facility and to ensure that the
child receives appropriate health care services.

(7) Any parent or guardian who willfully neglects,
fails or refuses to present his or her child in need of health
care to a health care facility for purposes of treatment
commits an offence and shall, on conviction, be liable to a
fine not exceeding fifty thousand shillings or, in default, to
imprisonment for a term not exceeding thirty days.

(8) No charge preferred under subsection (7) shall
operate as a bar to any relevant charges under the Penal
Code.

(9) Nothing in this section shall be presumed to
abrogate parental obligation to education of their children.

16. (1) Every child shall have the right to inherit
property in accordance with the Law of Succession Act.

(2) Subject to the Law of Succession Act—

(a) every child shall be entitled to equal treatment and
protection, and to the benefit of the law; and

(b) no person shall disinherit or cause a child to be
disinherited on any grounds, including age, origin,
sex, religion, creed, custom, language, opinion,
conscience, colour, birth, health status, pregnancy,
social, political, economic or other status, race,
disability, tribe, residence or local connection.

(3) A person who contravenes subsection (2) or
otherwise deprives a child of any property or benefit
accruing to the child under or by virtue of the law relating
to inheritance commits an offence and shall, on conviction,
be liable to imprisonment for a term not exceeding two

Cap. 63.

Right to
inheritance.

Cap. 160.

Cap. 160.
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years or to a fine not exceeding five hundred thousand
shillings, or to both.

(4) In addition to the penal sanctions prescribed in
subsection (3), the child shall be entitled to full restitution
or the property of benefit accruing to the child.

(5) The provisions of subsections (3) and (4) shall
apply without prejudice to the provisions of section 45 of
the Law of Succession Act.

(6) The action contemplated in subsection (4) may be
brought by a duly constituted next friend or by any other
person in accordance with Article 22 of the Constitution.

17. (1) No person shall subject a child to child labour,
domestic servitude, economic exploitation or any work or
employment which is hazardous, interferes with the child’s
education or is likely to be harmful to the child’s health or
physical, mental, moral or social development.

(2) For the purposes of subsection (1) —

(a) “employment” has the meaning assigned to it
under section 52 of the Employment Act;

(b) the provisions of Part VII of the Employment
Actshall apply with necessary modifications in
addition to, and not in substitution for, the
provisions of this Act relating to the employment
of children or subjection of children to child
labour.

(3) No person shall use, procure or offer a child for
slavery or practices similar to slavery, including debt
bondage, servitude, or forced or compulsory labour or
provision of personal services, whether or not for gain.

(4) The Cabinet Secretary may, in consultation with
the Cabinet Secretaries responsible for matters relating to
labour and education, make Regulations prescribing the
kind of work in which a child of between thirteen and
sixteen years of age may be engaged and the terms and
conditions of that engagement:

Provided that the regulations shall take account of the
best interest of the child.

Cap 160.

Protection from

child labour.
No. 11 of 2007.
No. 11 of 2007.






The Children Bill, 2021

1027

(a) proposes or solicits to meet a child for the purpose
of engaging in sexual activities contrary to the
provisions of the Sexual Offences Act;

(b) transmits or causes to be transmitted any obscene
material, or otherwise makes such material
accessible to children; or

(c) in any other way, subjects a child to online abuse,
harassment or exploitation, whether through social
networks, playing online games or by use of
mobile phones or other electronic devices,

commits an offence and shall, on conviction, be liable
to imprisonment for a term not exceeding ten years or to a
fine not exceeding two million shillings, or to both.

(4) The reference in subsection (3)(c) to online abuse
includes cyber bullying, grooming and solicitation, cyber
enticement, cyber harassment and cyber stalking.

(5) A person who intentionally transmits or causes the
transmission of any communication through a computer
system or network to bully a child, and such
communication places the child in fear of death, violence
or bodily harm, commits an offence and shall, on
conviction, be liable to imprisonment for a term not
exceeding ten years or to a fine not exceeding two million
shillings, or to both.

(6) In this section “bullying” includes cyber bullying
or the use of information communication technology
calculated to harm a victim or victims in deliberate,
repeated and hostile ways contrary to the Computer Misuse
and Cybercrimes Act.

21. (1) No person shall subject a child to—

(a) in the case of a male child, forced circumcision;

(b) female genital mutilation;

(c) child marriage;

(d) virginity testing;

(e) girl child beading;

or any other cultural or religious rite, custom or
practice that is likely to negatively affect the child's life,

No. 5 of 2018.

Protection from
harmful cultural
practices, etc.
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health, social wellbeing, dignity, physical, emotional or
psychological development.

(2) A person who contravenes the provisions of
subsection (1) commits an offence and shall, on conviction,
be liable to imprisonment for a term of not less than three
years or to a fine of not less than two hundred thousand
shillings, or to both.

(3) A person who causes death to a child, whether
directly or indirectly, in consequence of other related
procedure in contravention of subsection (1) (a) commits
an offence, and shall, on conviction, be liable to
imprisonment for life.

22, (1) No person shall subject a child to—

(a) the use of hallucinogens, narcotics, alcohol,
tobacco products, glue, psychotropic drugs or any
other drugs that may be declared harmful by the
Cabinet Secretary responsible for matters relating
to health; or

(b) involvement in the production, trafficking, sale,
storage or distribution of the any of the drugs or
substances referred to in paragraph (a).

(2) A person who contravenes the provisions of
subsection (1) commits an offence and shall, on conviction,
be liable to imprisonment for a term not exceeding five
years or to a fine not exceeding five hundred thousand
shillings, or to both.

23. (1) Every child has the right to freedom from
torture and cruel, inhuman or degrading treatment or
punishment as provided under Article 25 (a) of the
Constitution.

(2) The assignment of any task or infliction of
punishment by way of penalty for any offence committed
by a child under any law shall not be construed as a
contravention of the right specified in subsection (1).

(3) Any person who-
(a) unlawfully deprives a child of his or her liberty;

Protection from
drugs and
substance abuse.

Right to freedom
from torture etc.
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(b) subjects the child to—

(i) torture or other cruel and inhuman or
degrading treatment, including corporal
punishment,

(i1) any cultural or religious practice which
dehumanizes or is injurious to the physical,
mental and emotional wellbeing of the child,

commits an offence and shall, on conviction, be liable
to the offence under the Prevention of Torture Act.

24. (1) A child shall not be deprived of his or her
liberty or otherwise treated in a manner contrary to Articles
29 (f) and 51 of the Constitution, except in accordance with
the Persons Deprived of Liberty Act.

(2) Children deprived of liberty, detained or held in
custody or committed to an institution shall be held
separate from adults in facilities, including transportation
facilities, appropriate to their special needs and age.

(3) Male, female and children with a disorder of sex
development deprived of liberty shall be accommodated in
separate facilities.

(4) Where children with disabilities are deprived of
liberty under any legal process, they shall be treated on an
equal basis with others and shall be entitled to such
guarantees as are in accordance with the Constitution, this
Act and the Persons with Disabilities Act.

(5) Children with disabilities deprived of liberty or
accommodated in child protection units shall be
accommodated in facilities that adequately meet their
personal needs, taking into account the condition and
nature of the disability.

(6) The competent authorities shall take appropriate
measures to facilitate humane treatment and respect for the
privacy, legal capacity and inherent human dignity of
children deprived of liberty, including children with
disabilities.

(7) The detention of a child under this Act or any other
written law shall be a matter of last resort and in
conformity with Article 53 (f) of the Constitution.

No. 12 of 2017.

Detention of
children in
conflict with the
law,

No. 23 of 2014.

No. 14 of 2003.
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(8) A child who is apprehended and detained shall be
accorded legal and other assistance by the State as well as
contact with his or her family.

25. (1) No person shall subject a child to arbitrary or
unlawful interference with his or her privacy, family or
private affairs, or correspondence, or to attacks upon his or
her honour or reputation.

(2) Without prejudice to the generality of subsection
(1), parents or legal guardians shall have the right to
exercise reasonable supervision over the conduct of their
children.

26. (1) Every child has the right to peaceably
assemble, demonstrate or present petitions to public
authorities, and to freely participate in matters affecting
children through lawfully established forums, associations,
and assemblies at the national and county levels.

(2) The right of a child to assemble, demonstrate, and
to present petitions, shall be subject to the rights and
reputation of others.

(3) In addition to the rights guaranteed under
subsections (1) and (2), every child shall have the right to
express his or her views in all matters affecting them, and
have those views heard and given due weight in accordance
with the child's age and maturity.

(4) The right guaranteed under subsection (3) shall be
excercised in accordance with the national values and
principles of governance prescribed in Article 10 (2) of the
Constitution.

(5) Nothing in this section shall be construed as
limiting the right of any child guaranteed under Article 37
of the Constitution.

(6) The Cabinet Secretary may issue guidelines to give
effect to this section.

27. (1) Any person may institute court proceedings
claiming that any right or fundamental freedom of the child
protected under this Part has been denied, violated or
infringed, or is threatened.

(2) Without prejudice to the generality of subsection
(1), court proceedings may be instituted by —

Privacy.

Right to assembile,
demonstrate,
picket, petition
and participate in
public life.

Enforcement of
rights under this
Part.
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(a) a parent or guardian acting in the interest of their
child;

(b) a person acting on behalf of a parent or guardian
who cannot act on behalf of their child or children;

(c) a person acting as a member of, or in the interest
of, a group or class of children;

(d) a person acting in the public interest; or

(e) a duly registered association acting in the interest
of one or more of its members, whose primary
object is the promotion and protection of
children’s rights.

(3) The High Court shall hear and determine an
application under subsection (1), and may make such
orders, issue such writs and give such directions as it may
consider appropriate for the purpose of enforcing or
securing the enforcement of any of the provisions of this
Part.

(4) The Chief Justice may make—

(a) rules with respect to the practice and procedure of
the High Court in relation to the jurisdiction and
powers conferred on it or under this section,
including rules with respect to the time within
which applications may be brought, and references
shall be made to the High Court;

(b) rules for the enforcement of human rights and
fundamental freedoms of the child; and

(c) practice guidelines for the Children’s Court.

(5) The Cabinet Secretary may make regulations for
the better carrying into effect the provisions of this Part,
including regulations for the effective implementation of
alternative care arrangements.

PART III-PARENTAL RESPONSIBILITY

28. In the applications of the provisions of this Act
and in matter before a court of law concerning a child, due
regard shall be had to the duties and responsibilities of a
child to—

(a) work for the cohesion of the family;

Rights and
responsibilities of
a child.
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(iv) appoint a legal guardian in respect of the
child;

(v) receive, recover and otherwise deal with the
property of the child for the benefit, and in
the best interests, of the child;

(vi) facilitate or restrict the migration of the child
from or within Kenya;

(vii) upon the death of the child, to arrange for the
burial, cremation of the child or any other
acceptable method of interment; and

(d) the duty to ensure that, during the temporary
absence of the parent or guardian, the child shall
be committed to the care of a fit person.

(3) Whether or not a person has parental responsibility
over a child shall not affect —

(a) any obligation which such person may have in
relation to the child, such as a statutory duty to
maintain the child; or

(b) any rights which, in the event of the child’s death,
such person may have in relation to the
administration of the child’s estate in accordance
with the Law of Succession Act.

(4) A person who does not have parental responsibility
over a particular child, but has care and control over the
child, may, subject to the provisions of this Act, do what is
reasonable in all the circumstances of the case for the
purpose of safeguarding or promoting the child’s welfare.

(5) The Cabinet Secretary may make regulations to
give effect to the provisions of this section.

30. (1) Where a child is born in wedlock, the parents
of the child shall have parental responsibility over the child
on an equal basis, and neither the father nor the mother of
the child shall have a superior right or claim against the
other in exercise of such parental responsibility.

(2) Where a child is born out of wedlock, and the
parents of the child subsequently get married to each other,
the parents shall have parental responsibility over the child
on an equal basis, and neither the father nor the mother of

Cap. 160.

Who has parental
responsibility.
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the child shall have a superior right or claim against the
other in exercise of such parental responsibility.

(3) Where a child’s father and mother were not
married to each other at the time of the child’s birth, and
did not subsequently get married to each other—

(a) both the mother and father shall have parental
responsibility at the first instance;

(b) if either or both parents of the child subsequently
marry other persons, the parent assuming legal
custody of the child shall be entitled to exercise
parental responsibility over the child either alone
or jointly with his or her spouse.

(4) Without prejudice to the generality of subsection
(3), two or more persons may have and exercise concurrent
parental responsibility over the same child.

(5) A person who has parental responsibility over a
child shall at all times have the duties, powers and
responsibilities as are prescribed in this Act or any other
written law.

(6) Where more than one person has parental
responsibility over a child, each of them may exercise that
responsibility alone to the exclusion of the other, but
nothing in this Part shall be taken to affect the operation of
any law which requires the consent of more than one
person in any matter affecting the child.

(7) A person with parental responsibility over a child
shall not act in any way that contravenes any order of a
court of competent jurisdiction made with respect to the
child under this Act or any other written law.

(8) A person who has parental responsibility over a
child may not relinquish or assign such responsibilities to
another person.

(9) Nothing in subsection (8) prevents a person from
making temporary arrangements, during his or her absence,
to allow a fit person to exercise his or her parental
responsibilities over a child for and on his or her behalf.

(10) For purposes of subsection (9) a “fit person” may
include a person charged with parental responsibility over
the child in accordance with subsection (6).
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(4) The Court may only grant leave under subsection
(3)(b) if it is satisfied that the child sufficiently understands
the nature and effect of the application made to the Court.

(5) A person who, in breach of a parental
responsibility agreement or any order of the Court—

(a) hinders another person who has access to a child,
or who has parental responsibility in respect of
that child in accordance with such order or
agreement, from exercising such access or
responsibilities; or

(b) abducts the child or otherwise prevents that other
person from exercising such access or
responsibilities in respect of the child,

commits an offence and shall, on conviction, be liable
to imprisonment for a term not exceeding one year or to a
fine not exceeding five hundred thousand shillings, or to
both.

(6) A person who, having care or custody of a child in
respect of whom another person has access or parental
responsibility pursuant to a parental responsibility
agreement or to an order of the court, fails to notify that
other person in writing of the change in his or her
residential address at which the child resides, commits an
offence and shall, on conviction, be liable to imprisonment
for a term not exceeding one year or to a fine not exceeding
two hundred thousand shillings, or to both.

32. (1) On the death of the mother of the child, the
father of the child, if still living, shall have parental
responsibility for the child either alone or with the
testamentary guardian (if any) appointed by the mother.

(2) On the death of the father of a child, the mother of
the child, if living, shall exercise parental responsibility in
respect of the child either alone or with the testamentary
guardian (if any) appointed by the father.

(3) The surviving parent of the child shall be entitled
to object to any testamentary guardian appointed by either
of them acting, and may apply to the court for the
revocation of the appointment of the testamentary guardian.

(4) Where both the mother and the father of the child
are deceased, any of the following persons may exercise
parental responsibility over the child —

Transmission of
parental
responsibility.
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(a) a testamentary guardian appointed by either of the
parents;

(b) a guardian appointed by the court on application in
the prescribed form; ;

(c) the person in whose power a residence order was
made prior to the death of the child’s father and
mother, and which is for the time being in force;

(d) a fit person appointed by the Court on application
in the prescribed form;

(e) in the absence of the persons specified in
paragraphs (a), (b) (c) and (d), a relative of the
child; or

(f) failing arrangement under paragraph (e), by any
other fit person on placement of the child in
alternative family-based care.

(5) The relatives of the deceased parent of the child,
may, if they consider the surviving parent of the child to be
unfit to exercise parental responsibility for the child, apply
to the court to make such appropriate orders as may be
necessary in the circumstances of the case to safeguard the
best interests of the child.

(6) Where the parent of a child marries, the parent’s
spouse shall exercise parental responsibility under the
provisions of this Act, whether or not that spouse has
legally adopted the child.

33. (1) Parental responsibility in respect of a child
may be extended by an order of the Court after the date on
which the child attains the age of eighteen years if the
Court is satisfied, either of its own motion or on application
by any person, that special circumstances exist with regard
to the welfare of the child that would necessitate the
making of such extension.

(2) The special circumstances referred to in subsection
(1) include cases where the child is in need of extended
parental responsibility by reason of special needs arising
from severe disability or developmental disorder.

(3) An application under this section may be made
either before or after the child has attained the age of
eighteen years by —

Extension of
responsibility
beyond eighteenth
birthday.
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regional obligations relating to children and
support the formulation of appropriate reports
under such obligations;

(g) participate in the formulation of policies on family
empowerment and social security that are designed
to alleviate the hardships which impair the social
welfare of children;

(h) regulate the child welfare programmes proposed
by charitable children’s institutions in accordance
with section 69;

(i) formulate strategies for the creation of public
awareness in all matters relating to the rights and
welfare of children;

(1) design programmes for the alleviation of the plight
of children with special needs or requiring special
attention;

(k) promote, carry out and disseminate research on
children matters;

(1) establish panels of persons from whom guardians
ad litem appointed by the court may be selected by
the court to assist the Cabinet Secretary in carrying
out duties under this Act and particular in the
appointment of any officers prescribed under the
Children’s Act, in the establishment of children’s
institutions and the formulation of any regulations
that may be provided under this Act;

(m)establish County Children Advisory Committees
to specialize in various matters affecting the rights
and welfare of children;

(n) promote linkages and exchange programmes with
other organisations in and outside Kenya; and

(o) keep and maintain a database on children in
Kenya.

38. (1) The Council shall consist of —
(a) a Chairperson appointed by the President;

(b) the Principal Secretary in the Ministry for the time
being responsible for matters relating to children
services or a representative;

Composition of
the Council
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(c) incompetence or neglect of duty; or

(d) any other ground that would justify removal from
office under his or her terms and conditions of
service.

(7) The removal of the Chief Executive Officer from
his or her office shall be in accordance with the principles
of fair administrative action prescribed in Article 47 of the
Constitution and the law relating to fair administrative
action.

(8) The staff appointed under subsection (1) shall
serve on such terms and conditions as the Council may, in
consultation with the Salaries and Remuneration
Commission, determine.

(9) The national government may, upon request by the
Council, second to the Council such number of public
officers as the Council may require.

(10) A public officer seconded to the Council shall,
during the period of secondment, be deemed to be an
officer of the Council, and shall be subject only to the
direction and control of the Council.

(11) In the appointment of its staff, the Council shall
ensure that not more than two thirds of the staff of the
Council shall be of the same gender, taking account of —

(a) persons with disabilities; and

(b) regional and ethnic diversity of the people of
Kenya. '

46. (1) The seal of the Council shall be such device as
may be determined by the Council and shall be kept in the
custody of the Chief Executive Officer, and shall not be
used except on the order of the Council.

(2) The affixing of the seal shall be authenticated by
the chairperson and the Chief Executive Officer or any
other person authorized in that behalf by a written
resolution of the Council.

(3) The common seal of the Council, when affixed to a
document and duly authenticated, shall be judicially and
officially noticed and, unless the contrary is proved, any
necessary order or authorization of the Council under this
section shall be presumed to have been duly given.

The common seal
of the Council.
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47. (1) A matter or thing done by a member of the
Council or any officer, staff or agent of the Council shall
not render such member, officer, staff or agent personally
liable for any action, claim or demand whatsoever if the
matter or thing is done in good faith for executing the
functions, powers or duties of the Council.

(2) The provisions of subsection (1) shall not relieve
the Council from liability to pay compensation or damages
to any person for any injury suffered by them, their
property or any of their interests and arising directly or
indirectly from the exercise of any power conferred under
this Act or any other written law.

48. (1) Any proceedings against the Council shall be
deemed to be proceedings against the national government,
and shall be subject to the Government Proceedings Act
and the Public Authorities Limitations Act.

(2) Any notice or other processes in respect of legal
proceedings contemplated in subsection (1) shall be served
,upon the Chief Executive Officer.

49. The Council shall, for the purpose of carrying out
its functions, have power to do all such acts and things as
appear to it to be requisite, advantageous or convenient for
or in connection with the carrying out of its functions or
incidental to their proper discharge, and may carry out any
activities in that behalf either alone or in association with
other persons or bodies.

50. The Council may, with the approval of the Cabinet
Secretary, make regulations for the effective discharge of
its functions.

51. (1) The Council may, for the better performance of
its functions, establish such County Children Advisory
Committees as it may deem necessary for the proper
discharge of its functions at the County level in accordance
with this Act.

(2) The County Children Advisory Committees shall
be comprised of the following persons—

(a) achildren officer in charge of the area;

(b) the county executive member for the time being

responsible for matters relating to children, or a
representative;

Protection from
personal liability.

Proceedings
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Cap. 40.
Cap. 39.
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(c) the County Executive Committee member for the
time being responsible for matters relating to
education, or a representative;

(d) the County Executive Committee member for the
time being responsible for matters relating to
health, or a representative;

(e) a representative of the Director of Public
Prosecutions attached to the area within the local
jurisdiction of the committee;

(f) a probation officer in charge of the area within the
local limits of the committee’s jurisdiction;

(g) a police officer attached to the area within the
local jurisdiction of the committee;

(h) a representative nominated by Public Benefits
Organisations engaged in children’s welfare
activities within the local limits of the committee’s
jurisdiction;

(i) a representative nominated by public benefits
organisations knowledgeable in matters relating to
the rights of persons with disabilities; and

(j) arepresentative of faith-based organisations within
the jurisdiction of the committee.

(3) The County Children Advisory Committee may
co-opt into the membership of the committee any person
whose expertise or experience in any particular area is
considered by the committee to be necessary for the
effective discharge of its functions.

(4) The County Children Advisory Committee shall
perform the following functions—

(a) assist and collaborate with the Council in the
performance of its functions within its local
jurisdiction;

(b) provide a platform for collaboration between the

national government and the county government
on the welfare of children within its jurisdiction;

(c) make recommendations to the Council on any
matters relating to the welfare of children within
its jurisdiction;

(d) provide information that may be required by the
Council on any matter concerning the welfare of
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Children Advisory Committees particulars of the
recommended child welfare programmes in relation to the
respective sub counties.

(5) The County Children Advisory Committees shall
consider the recommendations of the sub county children
advisory committees and submit a report to the Chief
Executive Officer.

(6) Upon receipt of the any report submitted under this
section, the Chief Executive Officer shall make
recommendations to the Council, and the Council may
approve or withhold its approval for the implementation of
any of the proposed programs to which the report relates.

(7) If the Council approves any of the recommended
child welfare programmes, the Chief Executive Officer
shall notify the relevant county welfare committee in
writing of such approval

(8) If the Council declines to approve the
implementation of any proposed child welfare program
recommended under this section, the Chief Executive
Officer shall notify the relevant county children advisory
committee, giving reasons for the decision of the Council.

(9) Where the Council withholds approval of a
proposed programme or part of the programme, by virtue
of subsection (2), any person who implements the whole or
any part of a proposed programme without the approval of
the Council in contravention of subsection (7) commits an
offence, and shall, on conviction, be liable to imprisonment
for a term not exceeding twelve months or to a fine not
exceeding two hundred thousand shillings, or to both.

(10) If after conviction under subsection (9), the
person continues to implement any program without the
approval of the Council, the person shall, in addition to the
penalty prescribed in subsection (9), commit a further
offence and liable, on conviction, to a fine not exceeding
Ten Thousand shillings for each day during which the
offending implementation persists.

PART V - FINANCIAL PROVISIONS
53. (1) The funds of the Council shall consist of—

(a) monies appropriated by Parliament for purposes of
the Council;

Funds of the
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(4) A person who implements or attempts to
implement a children’s welfare programme, or to operate a
Charitable Children’s institution in the name of an
unregistered Public Benefits Organisation, religious
organisation or other unincorporated association, or
otherwise in contravention of subsection (2), commits an
offence, and shall, on conviction, be liable to imprisonment
for a tern not exceeding one year or to a fine not exceeding
five hundred thousand shillings, or to both.

68. (1) A person operating a Charitable Children’s
Institution shall appoint or designate—

(a) a duly qualified person as the manager of the
institution; and

(b) a sufficient number of staff or other appropriate
personnel to assist in the administration of the
institution.

(2) A person is qualified for appointment or
designation as manager of a Charitable Children’s
Institution if the person has—

(a) a Bachelor’s degree or Diploma in Social Sciences
from a university or other training institution
recognized in Kenya;

(b) a valid certificate of good conduct issued by the
Director of Criminal Investigations; and

(c) at least three years working experience in an
institution involved in the field of social services.

69. (1) The main objective for the establishment of
charitable children’s institution shall be to provide family-
based care for all children in accordance with the national
policy for the promotion and protection of the rights of the
child.

(2) The placement of a child in a Charitable Children’s
Institution shall be done as a last resort in cases where—

(a) the child has no immediate access to parental care
by the child’s parent, guardian or relative, if any;
or

(b) no alternative family based placement, is for the
time being available to the child.

Manager and Staff
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Children’s
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(3) Unless there are compelling circumstances, a child
shall not be placed in a charitable children’s institution for
a period exceeding three years.

(4) Without prejudice to the generality of subsection
(3), a child below the age of three years shall not be placed
in alternative care in an institution, except in compelling
circumstances and, in any event, for a period not exceeding
three months.

70. (1) For the purposes of this Act, a “Charitable
Children Institution” does not include—

(a) a rehabilitation school established by the Cabinet
Secretary under section 81;

(b) a school within the meaning of the Basic
Education Act;

(c) a borstal institution;
(d) any healthcare institution; or

(e) a children’s day care centre, nursery or other
similar establishment.

(2) Without prejudice to the generality of subsection
(1), a charitable children’s institution may, with the written
approval of the Council, provide medical care, education or
training for the children accommodated in the institution.

71. (1) Any registered Charitable Children’s
Institution may change user of the institution by making an
application to the Chief Executive Officer for approval of
the proposed change at least six months prior to the date the
proposed change is to take effect.

(2) On receipt of an application under subsection (1),
the Chief Executive Officer shall take appropriate steps to—

(a) reintegrate the children placed in the institution
with alternative families or guardians; or

(b) transfer the children to another institution; and

(c) investigate and ascertain the propriety of the
proposed change of user and whether the
application is made in good faith.

(3) The Chief Executive Officer shall not grant the
application for change of user of a charitable children’s

Certain
institutions not
deemed to be
Charitable
Children’s
Institutions.
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(3) The Council may, by notice in writing, direct the
revocation of appointment of an approved officer either of
his own motion or on the recommendation of a Charitable
Children Institution.

(4) An approved officer shall have such powers as the
Council may prescribe.

76. (1) The Director shall authorise an authorised
officer to inspect a charitable children’s institution or any
other premises which he or she has cause to believe are
being used to accommodate children who are in need of
care and protection.

(2) Any authorised officer acting pursuant to
subsection (1) may at all reasonable times enter a charitable
children’s institution, after producing, if requested to do so,
a duly authenticated document showing that he or she is so
authorised to do so and shall, in particular—

(a) interview any child in the institution or premises,
and, in so doing, ensure confidentiality;

(b) require the production of an annual report and any
other records required to be kept in accordance
with the regulations made under section 92;

(c) inspect the conditions and facilities provided by
the institution or managers of the premises; and

(d) prepare and submit a report to the Director
outlining his or her findings and recommendations.

(3) The obstruction or refusal by any person to allow
any authorised officer referred to in subsection (2) to enter
a charitable children’s institution or the premises referred
to in subsection (1) for the purpose of inspecting such
institution or premises, or interviewing any person in
respect of such institution or premises, shall be sufficient
ground to suspect that a child or children accommodated in
the institution or premises is or are being neglected or
abused, and that such children are in need of alternative
care and protection.

(4) Upon receipt of an inspection report, the Director
may, in addition to taking such other remedial measures as
may be prescribed by the Cabinet Secretary, require a
charitable children’s institution to appoint a new
management and institute appropriate remedial measures:

Inspection of
charitable
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Provided that the Director may, in consultation with
the relevant County Children Advisory Committee, appoint
a manager to manage the institution for a period not
exceeding two months in order to institute appropriate
remedial measures.

(5) The functions and powers of the authorised officer
appointed under this section shall be supplemental to, and
not in derogation from the functions and powers conferred
on an inspection committee appointed under section 89.

(6) Any person who, without lawful justification,
refuses to allow an authorised officer referred to in
subsection (2) to enter a charitable children’s institution or
such premises as are mentioned in subsection (1), or who
interferes in any way with the work of such officer, or fails
to produce any report or records, or conceals any facility
within such institution or premises, commits an offence and
is liable, on conviction, to imprisonment for a term not
exceeding three years or to a fine not exceeding five
hundred thousand shillings, or to both.

77. (1) A duly registered public benefit organisation or
charitable children’s institution which intends to implement
a child welfare programme shall notify the Chief Executive
Officer and provide full information on—

(a) the mode of operation of the proposed programme;
and

(b) the specific objects of the programme.

(2) The Chief Executive Officer shall prepare and
submit to the Council a report containing the information
relating to the proposed child welfare programme referred
to in subsection (1), and the Council may approve or
withhold its approval of such programme or part of it as the
Council may determine, taking into account the best
interests of children.

(3) Where the Council withholds approval of a
proposed child welfare programme or any part of it, any
person who implements the whole or any unauthorized part
of the proposed programme commits an offence and shall
be liable, on conviction, to imprisonment for a term not
exceeding twelve months or to a fine not exceeding two
hundred thousand shillings, or to both.

Duty to notify the
Council.
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(4) If after conviction under subsection (3), the person
continues to implement the proposed program without the
approval of the Council, the person shall, in addition to the
penalty prescribed in subsection (3), be liable, on
conviction, to a fine not exceeding ten thousand shillings
for each day during which the offending implementation
continues.

78. (1) The County Children Advisory Committee
shall, at the end of twelve months from the date of approval
of a Child Welfare Programme, and thereafter annually,
review the programme and advise the Chief Executive
Officer on whether the programme is operating according
to the standards prescribed by the Council.

(2) If, on receipt of the report of the County Children
Advisory Committee given pursuant to subsection (1), the
Chief Executive Officer forms the view that the programme
under review does not meet all or any of the standards
prescribed by the Council, the Chief Executive Officer
shall either—

(a) direct that the relevant institution by which the
program is implemented takes such steps as the
Chief Executive Officer may specify in writing to
facilitate compliance with the standards prescribed
by the Council under this Act; or

(b) recommend that the Child Welfare Program in
question be deregistered and terminated on such
conditions as the Council may determine.

(3) Subject to subsection (2)(b), the Council may
direct that—

(a) the programme be terminated with immediate
effect; and

(b) all children admitted to the relevant institution be
transferred to, and placed under alternative care of,
any fit person or institution.

(4) If the Council directs that a child welfare program
be deregistered, the certificate of approval issued under this
Act in respect of the programme under review shall stand
revoked.
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(2) In any proceedings under this section, the parents,
guardian or any other person who has parental
responsibility over the child, shall be notified of, and be
heard in, the proceedings, unless the Court is satisfied that
such persons cannot be found, or cannot reasonably be
expected to attend at the proceedings.

(3) The expenses incurred in committing a child under
this section shall be borne by the State.

(4) In any case where the period of committal is
extended, or where the child is committed to a borstal
institution, the child shall be provided with appropriate
professional assistance, including legal services in
accordance with the law relating to legal aid.

88. (1) Where a child detained in a remand home or
rehabilitation school is seriously ill and in need of medical
care, the manager shall facilitate the removal of the child to
an appropriate health facility on the advice of a medical
officer or medical practitioner.

(2) If the medical officer in charge of a health
institution is of the considered view that the health of a
child removed to a hospital under the provisions of this
section no longer requires treatment, the medical officer
shall notify the manager of the remand home or
rehabilitation school from which the child was referred, and
the manager shall thereupon facilitate the return of the child
to the home or school.

(3) The medical officer in charge -of the health

institution at which the child is hospitalized shall take such
reasonable precautions as may be necessary to prevent the
child from escaping:

Provided that nothing shall be done under the
authority of this section which in the opinion of the medical
officer in charge of the health institution is likely to be
prejudicial to the health or wellbeing of the child
concerned.

89. (1) The order committing a child to custody in a
children’s remand home or ordering him to be sent to a
rehabilitation school shall be sufficient authority for his
confinement in that place in accordance with the tenor
thereof, or in a health institution in accordance with section
88.

Removal to health
institution,
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(b) interview any child in the premises or institution,
and, in so doing, ensure confidentiality;

(c) interview the manager and other members of staff
in the institution;

(d) inspect the conditions and facilities provided by

the institution or manager of the premises; and

(e) make recommendations on necessary
improvements, remedial measures or closure of the
institution or premises, or relocation of children
housed in the institution or premises.

(4) Subject to subsection (3), the Director shall, within
three months of the receipt from the Cabinet Secretary of
any directions relating to the recommendations made under
this section, report to the Cabinet Secretary specifying the
steps taken by the Director to implement the
recommendations of the inspection committee.

(5) The recommendations referred to in this section
may include closure, deregistration and revocation of a
certificate of approval.

92. The Cabinet Secretary may, on the

recommendation of the Council, make regulations for the

better carrying out of the provisions of this Part and, in
particular, such regulations shall make provision for—
(a) the establishment, administration and supervision
of children institutions; _
(b) the requirements and procedure for approval of
children’s welfare programmes;

(¢) the management of remand homes, rehabilitation
schools, child rescue centres, child protection
centres, and charitable children’s institutions;

(d) requirements as to the accommpdation, staff and |

equipment to be provided in the institutions
referred to in paragraph (a);

() the training and remuneration of persons employed
in children’s remand homes, rehabilitation schools,
child rescue centres, and child protection centres:

(f) the criteria to be applied to limit the number of
children who may be accommodated in the
institutions referred to in paragraph (a);

Regulations.
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(g) the education and training of children in the
ins titutions referred to in paragraph (a);

(h) reliéi_ious instruction to children in the institutions
refened to in paragraph (a);

(i) the aE-:pess to health care by children in the
institutions referred to in paragraph (a);

(j) special care for children with disabilities, chronic
ailments Or other special needs in the institutions
referred to in paragraph (a);

(k) requirements: as to the keeping of records and
giving of notrces in respect of children received in
the institutions referred to in paragraph (a);

(1) the conduct of reviews under section 78;

(m)the conduct of inspections of the institutions
referred to in paragraph (a);

(n) corrective measures which may be imposed by the
Director after inspection of the institutions referred
to in paragraph (a), and penalties for non-
compliance therewith;

(0) appeals against decisions made under this Part;
(p) foster care applications under section 175;

(q) the minimum standards to be adhered to before the
approval of an application to establish a charitable
children’s institution uncler section 65; and

(r) the conduct of diversion under Part XIV.
PART VII - CHILDREN’S COURTS
93. (1) The Chief Justice may, by notice in the

Gazette, designate children’s courts in such counties and
sub counties as the Chief Justice may determine.

(2) The Chief Justice may, by notice in the gazette,

appoint a magistrate to preside over cases involving
children in respect of any area of the country.

(3) There shall be a Registrar and such number of

Deputy Registrars of the Court as may be appointed in
accordance with the Judicial Service Act.

Designation of the
Children’s Court.
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(5) Without prejudice to the generality of subsection
(1), the children’s Court shall have civil and criminal
jurisdiction.

(6) Nothing in this section shall preclude the High
Court from entertaining an appeal or other reference
relating to the diversion or trial of a child in conflict with
the law:

Provided that in exercise of its jurisdiction under this
Act, the Court shall comply with the provisions of this Act.

94. (1) Without prejudice to the generality of section
93(1), the children’s Court shall have jurisdiction to—

(a) conduct civil proceedings on matters set out under
Parts III, V, VII, VIIL, IX, X, XI and XIII of this
Act;

(b) hear any charge against a child, other than a
charge of murder;

(c) hear a charge against any person accused of an
offence under this Act;

(d) hear a charge in any case in which a person is
accused of an offence against a child or in which a
child is the victim or complainant; and

() exercise any other jurisdiction conferred by this
Act or any other written law.

(2) Subject to any rules or directions made or issued
by the Chief Justice, where under any other written law any
matter involving a child is required to be heard by a Court
other than a Children’s Court, that other Court shall, for the
purposes of that matter, be deemed to be a Children’s
Court, and shall be bound by the provisions of this Act.

(3) Any reference to a subordinate court of any class
in the First Schedule to the Criminal Procedure Code shall
include a Children’s Court.

(4) The Magistrate in charge of the Courts station or
his or her representative shall preside over all cases
involving children in respect of the Court’s jurisdiction.

(5) Where, in the course of any proceedings in a
children’s Court, it appears to the Court that the person
charged, or to whom the proceedings relate, is above the

Jurisdiction of the
Children’s Court.
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(a) allowing such witness to give evidence under the
protective cover of a witness protection box;

(b) directing that the witness shall give evidence
through an intermediary pursuant to Article 50(7)
of the Constitution;

(c) directing that the proceedings do not take place in
open Court;

(d) prohibiting the publication of the identity of the
complainant or of the complainant’s family,
including publication of any information that may
lead to the identification of the complainant or the
complainant’s family;

(e) any other measure which the Court deems just and
appropriate; or

(f) any other safeguards provided under the Witness
Protection Act, 2006 or any other written law.

98. (1) Subject to subsection (4), where the Court is
considering whether or not to make an order under this Act
with respect to a child, the Court shall not make any order
unless it considers that doing so is in the best interest of the
child.

(2) Where the Court is considering whether or not to
make an order under subsection (1), it shall have particular
regard to—

(a) the ascertainable feelings and wishes of the child
concerned having regard to the child’s age and
understanding;

(b) the child’s physical, emotional and educational
needs and, in particular, where the child has a
disability, the ability of any person or institution to
provide any special care or medical attention
which may be required for the wellbeing of the
child;

(c) the likely effect on the child of any change in
circumstances;

(d) the child’s age, sex, religious persuasion and
cultural background;

Na. 16 of 2006,
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(e) any harm the child may have suffered or is at the
risk of suffering;

(f) the ability of the parent, or any other person in
relation to whom the Court considers the question
to be relevant, to provide for and care for the child;

(g) the customs and practices of the community to
which the child belongs;

(h) the child’s exposure to, or use of, drugs or other
psychotropic substances and, in particular, whether
the child is addicted to the same, and the ability of
any person or institution to provide any special
care or medical attention which may be required
for the child; and

(i) the powers which the Court has under this Act or
any other written law.

(3) In any proceedings in which an issue arises as to
the upbringing of a child, the Court shall have regard to the
general principle that any delay in determining the question
is likely to be prejudicial to the welfare of the child.

(4) The Court may, if it considers it necessary for the
proper determination of any matter in issue before it, either
of its own motion or on application by any person, summon
any expert witness whom it considers appropriate to
provide assistance to the Court, and the expenses of any
such witness, shall be assessed by the Court and such
expenses shall be a charge on the Judiciary Fund.

(5) In relation to any proceedings concerning a child,
whether instituted under this Act or under any other written
law, a person shall not publish or reveal in any publication
or report, including any law report, any of the following
matters—

(a) a child’s name, identity, home or last place of
residence or school;

(b) the particulars of the child’s parents or relatives; or

(c) any photograph, depiction or caricature of the
child.

(6) The Registrar of the Children’s Court shall cause
to be marked all records of the Court concerning a child so
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as to indicate that such records relate to matters involving a
child, and such records shall only be available to any
person without disclosure of any of the particulars specified
in subsection (5).

(7) For the avoidance of doubt, the name or other
particulars of the child shall be marked to indicate that they
concern a child, and access may be restricted and available
only without particulars as specified in subsection (5).

(8) Any person who contravenes the provisions of
subsections (5) and (6) commits an offence and shall, on
conviction, be liable to a fine not exceeding one hundred
thousand shillings or imprisonment for a term not
exceeding twelve months, or to both, and, in the case of a
body corporate, a fine of not less than one million shillings.

99, (1) A child who has attained the age of sixteen
years shall be deemed to be competent to represent himself
or herself in any proceedings before the Court, unless the
Court, either on its own motion or on the application of the
child, directs that the child be accorded legal representation
pursuant to Legal Aid Act, 2016.

(2) Where a child who has not attained the age of
sixteen is a complainant or is otherwise brought before a
children’s Court in proceedings under this Act or any other
written law, the Court shall, where the child is
unrepresented order that the child be granted legal
representation in accordance with the Legal Aid Act, 2016.

(3) Any reasonable fees and expenses incurred in
relation to the legal representation of a child under
subsections (1) or (2) shall be a charge on the Legal A:d
Fund.

(4) Without prejudice to the generality of subsection
(1), a child in conflict with the law shall be entitled to legal
representation at the State’s expense in any case where the
child is charged with any of the offences specified in the
Seventh Schedule. '

100. (1) When considering any question with respect
to a child under this Act, the Court may summon and direct
any person to prepare and present to it a report or statement
containing such information in respect of a chll,d as the
Court may direct.
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have not subsequently married and where the father or
mother of the child have acquired parental responsibility of
the child, it shall be the joint responsibility of the mother
and father of the child to maintain that child.

114. (1) A parent, guardian or custodian of a child, or
an authorised officer, may apply to the Court to determine
any matter relating to the maintenance of the childl and to
make a maintenance order:

Provided that on the making, varying, or discharging
of a residence, guardianship or custody order, the Court
may make a maintenance order for a child notwithstanding
the fact that no application has been made to the Court in
that regard.

(2) A person or the guardian of a person who has
attained the age of eighteen years may, with the leave of
the Court, apply to the Court for a maintenance: order to be
made 1n his favour in any of the following circumstances—

(a) the person is or will be involved in the education
and training which will extend beyond the
person’s eighteenth birthday;

(b) the person has a disability and requires specialised
care which will extend beyond the person’s
eighteenth birthday;

(c) the person is suffering from an illness or ailment
and will require medical care which will extend
beyond the person’s eighteenth birthday; or

(d) other special circumstances exist that would
warrant the making of the order.

115. The Court may make a maintenance order,
whether or not proceedings for nullity, judicial separation,
divorce or any other matrimonial proceedings have been
filed by a parent of a child, or during proceedings or after a
final decree is made in such proceedings:

Provided that, once the proceedings for the
maintenance of a child have commenced under this or any
other Act, no subsequent or other proceedings with respect
to such maintenance may be commenced under any other
Act without leave of the Court.
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the period during which he has met that
responsibility;

(1) whether the respondent assumed responsibility for
the maintenance of the child knowing that the
child was not his child, or knowing that he was not
legally married to the mother of the child;

(j) the Liability of any other person to maintain the
child;

(k) the liability of that person to maintain other
children.

118. (1) When a maintenance order is issued pursuant
to this Part, the Court may, at the time of making the order,
or from time to time thereafter, on being satisfied that the
person in whose favour the order is made —

(a) is not a fit person to receive any maintenance
monies specified in the order in respect of a child,;

(b) has left the jurisdiction of the Court for an
indefinite period, or is dead, incapacitated,
imprisoned or has been declared bankrupt; or

(c) has misappropriated, misapplied or mismanaged
any maintenance monies paid to him for the
benefit of the child,

appoint any other person whom it considers fit and
proper to receive and administer any maintenance monies
required to be paid under a maintenance order, or order the
person required to make a payment of the maintenance
monies under this section to secure the whole or any part of
it by vesting the sums or any other property in trust for the
child.

(2) Without prejudice to the generality of subsection

(1), the Court may vary a maintenance order, on application

in the prescribed form made by any person interested in the

matter, directing that maintenance monies be paid to any

other person or institution for the time being exercising

~ custody or control of a child to whom the order relates in
any case where—

(a) the child is transferred from one children
institution to another; or

Power to order
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(b) the court grants custody to another person either
alone or jointly with another or others.

119. (1) A maintenance order requiring financial
provision to be made through periodic payments shall
commence on the date of the application, or on such later
date as the Court may direct.

(2) An order under subsection (1) shall remain in force
until the child’s eighteenth birthday subject to the
provisions of section 114,

(3) The Court may review the order for periodic
payment upon—

(a) the death of the person liable to make the periodic
payment.

(b) significant change of circumstances of either
parent or guardian, provided that the change is not
detrimental to the best interest of the child.

120. (1) A Court may make an interim maintenance
order, on the ex — parte application of any person and in so
doing, may dispense with any notice required to be given to
any person, if the Court is satisfied that it is in the best
interests of the child to do so.

(2) The interim order issued under subsection (1) shall
be in force for such period as the Court may specify
pending hearing inter-parties of an application in that
regard.

121. A Court may make an order and give directions
regarding any aspect of the maintenance of a child
including matters relating to the provision of education,
medical care, housing and clothing for the child; and in that
behalf, make an order for financial provisions for the child.

122. In relation to an order made under section 119,
the Court may-

(a) impose such conditions as the Court deems fit;

(b) vary, modify or discharge any order made under
section 119 with respect to making of any
financial provision, by altering the schedule of
payments or by increasing or diminishing the
amount payable; or

Duration of
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(c) temporarily suspend the order as to the whole or
any part of the money paid and subsequently
revive it wholly or in part as the Court deems fit.

123. Where the parents, guardians or custodians of a
child enter into an agreement, whether orally or in writing,
in respect of the maintenance of the child, the Court may,
upon application, vary the terms of the agreement if the
Court is satisfied that such variation is reasonable and in
the best interest of the child.

124. (1) Any person, including a child in whose favour
a maintenance order has been made pursuant to section
114, may apply to the Court for the enforcement of the
order and recovery of any sums due and payable thereunder
if-
(a) the person against whom the maintenance order
was made has failed to comply with any provision
contained in the order; or

(b) the person against whom the order was made has
defaulted in any payment specified under the
order.

(2) Unless otherwise directed by the Court, the
respondent shall be served with the notice of proceedings
under this section and may be summoned or arrested on a
warrant issued by the Court.

(3) Prior to the making of an order under this section,
the Court may hold an enquiry as to the means of the
respondent who shall be in attendance, and the Court may
direct that—

(a) enquiries be made as to the respondent’s means by
such person as the Court may direct;

(b) the respondent’s income, assets and liabilities be
searched to establish such information as the Court
may require to make an order under this section; or

(c) a statement of means from the respondent’s
employer, or auditors or from such other person as
the Court may direct, be availed to the Court.

(4) Where the Court is satisfied that the respondent
has willfully neglected or failed to make payment of any
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(a) the respondent has persistently and willfully
refused or neglected to make payment of all or any
part of the monies ordered to be paid under a
maintenance or contribution order without
reasonable cause;

(b) the respondent is present at the hearing;

(c) an order for attachment of the respondent’s income
would not be appropriate; or

(d) it has enquired into the cause of the default and is
satisfied that such default was due to the
respondent’s willful refusal or neglect.

(7) The issue of a warrant under this section may be
postponed on such terms as the Court may think fit but, if
postponed, it may not be issued without further notice
being given to the defaulter.

(8) The Court shall have power to vary, modify or
discharge any order made under this section.

PART IX -GUARDIANSHIP

125. (1) In this Part, “guardian” means a person
appointed by will or deed by a parent of a child or by an
order of the Court to assume parental responsibility over a
child on the death of the parent of the child either alone or
jointly with the surviving parent of the child, or the father
of a child born out of wedlock in accordance with the
provisions of this Act.

(2) A guardian may be appointed on application in the
prescribed form in respect of any child who is resident in
Kenya whether or not the child was born in Kenya or is a
Kenyan Citizen.

(3) A guardian appointed under this Act shall be a
Kenyan citizen.

(4) A guardian who is not the father or mother of a
child shall not remove the child from the jurisdiction of the
Republic of Kenya without obtaining an order of the Court,
and such leave shall be granted only in exceptional
circumstances and in accordance with subsection (6).

(5) Where leave is granted under this section, the
Court shall impose such conditions and restrictions as it

Appoinument of
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shall consider appropriate having regard to the best
interests of the child.

(6) Notwithstanding subsections (4) and (5) the
guardian shall be required to produce the child to court
upon return.

(7) A guardian may be appointed in respect of the
person or estate of the child or both.

(8) Where a guardian is appointed only in respect of
the estate to which the child is a beneficiary, it shall not be
necessary for that purpose for the guardian to have actual
custody of the child.

(9) Without prejudice to subsections (6) and (7), the
guardian appointed in respect of the estate of a child shall
have—

(a) the power and responsibility to administer the
estate of the child and, in particular, to receive,
recover and invest, the property of the child in his
own name in trust for, and for the benefit of, the
child;

(b) the duty to take all reasonable steps to safeguard
the estate of the child from loss or damage;

(c) the duty to prepare and submit accounts and
inventory in respect of the child’s estate on every
anniversary of the date of his or her appointment
as such to—

(1) the parent or custodian of the child:

(i) the Director;

(iii) the Court; and

(iv) such other person as the Court may direct; or

(d) the duty to produce any account or inventory in
respect of the child’s estate when required to do so
by the Court.

126. (1) On the death of the father of a child, the
mother, if surviving, shall be the guardian of the child
either alone or jointly with the guardian appointed by the
father if any, but if no guardian has been appointed by the
father, or the guardian appointed by the father is dead or
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refuses to act, the Court may appoint a guardian to act
jointly with the mother.

(2) On the death of the mother of a child, the father, if
surviving, shall be the guardian of the child either alone or
jointly with the guardian, if any, appointed by the mother,
or if such guardian is dead or refuses to act, the Court may
appoint a guardian to act jointly with the father.

(3) Where a surviving parent is separated from the
deceased parent before his or her death, the Court may, on
application by any other person, determine whether the
surviving parent is fit to act as guardian of the child.

127. (1) Either parent of a child may, by will or deed,
appoint any person to be the guardian of the child after that
parent’s death.

(2) The guardian of a child may, by will or deed,
appoint another person to act in his or her place as the
guardian of the child in the event of such guardian’s death.

(3) Any appointment made under subsection (1) or (2)
shall not take effect unless—

(a) in the case of an appointment by deed, the deed is
dated and is signed by the person making the
appointment in the presence of two competent
witnesses;

(b) in the case of appointment made by a written will,
the will is made, executed and attested in
accordance with the law relating to testamentary
instruments.

(4) A guardian appointed under this section shall act
jointly with the surviving parent of the child during the life
time of the parent, unless the parent objects to the
guardian’s appointment.

(5) If the surviving parent objects to such joint
guardianship, or if the guardian appointed considers that
the parent is unfit to have legal custody of the child, the
guardian or parent of the child may apply to the Court, and
the Court may—

(a) decline to make an order confirming the
testamentary appointment of the guardian, in

Appointment of
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(d) the Director:

Provided that no order shall be made without the
consent of the child, if he is capable of giving such consent,
and of the guardian whose appointment is required to be
extended.

(4) A court making an order under this section may
attach such conditions as to the duration of the order and
containing directions as to how it shall be carried out,
imposing such other conditions that must be complied with
and with such incidental, supplemental or consequential
provisions as the court thinks fit.

(5) A court shall have power to vary, modify or revoke
any order made under this section after the child’s
cighteenth birthday, on the application of any of the
persons named in subsection (3), or where the child marries
after his eighteenth birthday, his spouse.

130. (1) The appointment of a guardian under section
125 revokes any earlier appointment including an
agreement made in an unrevoked will or codicil made by
the same person in respect of the same child, unless it is
clear, whether as the result of an express provision in the
later appointment or by necessary implication, that the
purpose of the latter appointment is to appoint an additional
guardian. :

(2) The appointment of a guardian under section 125,
including one made in an unrevoked will or codicil, may
be revoked by the person who made it by a dated
instrument duly signed —

(a) by the person making the appointment; or

(b) in the presence of the guardians, two witnesses and
each of whom shall attest to the signature at the
direction of the person making the appointment.

(3) An appointment under section 125 shall stand
revoked if the will or codicil under which it is made is
revoked. '

(4) A person who is appointed a guardian under
sections 125 or 126 may disclaim the appointment by
instrument in writing made within a reasonable time and
signed by the person as soon as it is reasonably practicable
after knowing that the appointment has taken effect.
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137. The Court may from time to time where = Orders which

appropriate make any of the following orders—

(a) an access order, which shall require the person
with whom the child is residing to allow the child
to visit, or to stay periodically with the person
named in the order, or to allow such person to
have such other contact with the child as may be
directed by the Court:

Provided that an access order made under this section
shall not be made in relation to a child in respect of whom a
care order has been made under this Part, but access to the
child concerned may be obtained upon an application made
under section 151;

(b) a residence order, requiring a child to reside with a
person named in the order and determining the
arrangements to be made to facilitate the residence
of the child with the person named in the order;

(¢) an exclusion order requiring a person who has
inflicted or threatened to inflict violence on a
child, whether or not that person permanently
resides with the child—

(i) to depart from the home in which the child is
residing;

(i1) to restrain the person from entering the home
or any specified part of the home or from a
specified area in which the home is located:
or

(iii) to restrain any other person from taking the
child to the person against whom the child
needs protection, for such period as the Court
may specify; :

(d) a child assessment order requiring a child or the
child’s family to be investigated or evaluated by a
person appointed by the Court to assist the Court
in determining any matter concerning the welfare
and upbringing of the child,;

(¢) a family assistance order requiring a person
appointed by the Court to provide such advice,
counselling and guidance to a child, his parents or

Court may make.
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the supervision of a children’s officer or an authorized
officer.

(2) The Court may make a supervision order under
subsection (1), notwithstanding that the child remains in the
care and custody of his or her parent, guardian, custodian
or any other person with whom the child is for the time
being resident.

(3) Prior to making a supervision order, the Court
shall direct that—

(a) such enquiries or investigations as may be
prescribed in the rules made under this Part be
undertaken and, in particular, that a welfare report
or other report be lodged with the Court; and

(b) written notice of the proceedings be given to the
parent, guardian, custodian or any other person
with whom the child for the time being resides.

(4) A supervision order shall not remain in force for a
period exceeding twelve months.

(5) Without prejudice to the generality of subsection
(3), the Court may, on application of the supervisor, vary,
discharge, or extend the order given under subsection (1)
for such further period as the Court may deem necessary,
having regard to the best interests of the child.

(6) The Court shall not make an order extending a
supervision order made under this section unless notice of
the relevant application has been given to the parents or
guardians of the child, or any other person having parental
responsibility in respect of the child, and who may be heard
in the proceedings.

139. (1) The Court may make an interim supervision
order, either of its own motion or on application by any
person —

(a) where the Court has reason to believe that the
living conditions of the child concerned require
that an interim order be made pending the
submission of a welfare report prepared in
accordance with section 138(3);

(b) on adjournment of an application for a supervision
order; or
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(c) upon the making of orders for the assessment of
the child under section 137.

(2) An interim order made under this section shall not
remain in force for a period exceeding two months, unless
the Court extends the order for such other period as the
Court considers necessary in the best interest of the child.

140. (1) A Court which has made a supervision order
or an interim supervision order may vary or discharge the
order on application by —

(a) the child with the leave of the Court;

(b) the parents or custodian of the child or any person
with parental responsibility in respect of the child;

(c) the supervisor; or

(d) any person with whom the child for the time being
resides.

(2) Any order made under this section shall be
automatically discharged when the child in respect of
whom it is made attains the age of eighteen years.

141. Where a Court makes an order pursuant to
section137 (c), (d) or (g), the Court may attach a power of
arrest to the order, and the person named in the order shall
be liable to arrest if he or she contravenes any stipulation or
condition contained in the order while the order remains in
force.

142. Any person who contravenes an order made
under section 137, or who obstructs or unlawfully interferes
with a person appointed by the Court in the execution of his
duties under an order made under that section, commits an
offence and is liable on conviction to imprisonment for a
term not exceeding twelve months or to a fine not
exceeding two hundred thousand shillings, or to both.

143. The Court may—

(a) from time to time review, vary, suspend or
discharge any order made under this Part; or

(b) revive an order after the order has been suspended
or discharged.
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PART XI- CHILDREN IN NEED OF CARE AND
PROTECTION

144. For the purpose of this Part— Interpretation.

“a child in need of care and protection” means a child
who lives in difficult circumstances and needs to be
protected from all kinds of neglect, abuse or exploitation;

“street child” means a child who—

(a) because of abuse, neglect, poverty, community
upheaval or any other reason, has left his or her
home, family or community and lives, begs or
works on the streets;

(b) because of inadequate care, begs or works on the
streets but returns home at night.

145. A Children’s Court shall have jurisdiction to I cinnotine
make an order or render judgment under this Part :
notwithstanding that any act, matter, thing or circumstances
giving rise to such order or judgment did not occur or arise
within the local limits of the jurisdiction of the Court.

146. For the purposes of this Act, a child in need of Whenachildisin

Ry ; ed of d
care and protection includes a child— :fotefﬁff;_m 5
(a) who is an orphan and has no guardian, or has been
abandoned by his parent or guardian;

(b) who is found begging, or receiving alms;

(c) who is lost and found and whose parent or
guardian cannot be found;

(d) whose parent or guardian has been detained, held
in custody or imprisoned or is in remand,

(e) who is in the company of a parent or guardian who
is detained, held in custody, in prison or in
remand;

(f) whose parent or guardian does not, or is unable or
unfit to exercise proper care and guardianship of
the child;

(g) whose parents are unable to provide to him or her
proper care and attention by reason of being
intensely engaged in litigation over custody and
maintenance or other related family dispute
prejudicial to the wellbeing of the child;
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(y) who is with a disorder of sex development and is
subjected to differential treatment or abuse, and
whose parents are unable to exercise proper care
of the child;

(z) who has had any of the offences mentioned in the
Fourth Schedule to this Act committed against him
or her, or if he or she is a member of the same
household as a child against whom any such
offence has been committed, or is a member of the
same household as a person who has been
convicted of such an offence against a child;

(aa) who is in conflict with the law or is a witness
to, or a victim of, a crime;

(bb) who is engaged in the use of, or trafficking of
drugs or any other substances that may be
declared harmful by the Cabinet Secretary
responsible for matters relating to health;

(cc) who heads or lives in a child-headed
household;

(dd) who lives and works on the streets;

(ee) who for any other reason, is, in the opinion of
an authorized officer, vulnerable to harm or
abuse;

(ff) who is Human Immunodeficiency Virus
(HIV)  positive or has  Acquired
Immunodeficiency Syndrome (AIDS), and is
subjected to differential treatment or abuse,
and whose parents are unable to exercise
proper care of the child; or

(gg) who is recruited or is at risk of being
recruited into unlawful gangs, or is exposed
to or in imminent danger of being exposed to
radicalization or other repugnant teachings.

147. (1) Any person who has reasonable cause to
believe that a child is in need of care and protection may
report the matter to the nearest authorised officer, who shall
take such steps as may be necessary for securing a Court
order for the care and protection of the child in a place of
safety or other alternative care in accordance with this Act.
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(2) An authorized officer or any other person who has
reasonable cause to believe that a child is in need of care
and protection shall take the child into safe custody and, at
the earliest opportunity, place the child in a place of safety
in facilities other than those in which children in conflict
with the law are held, pending presentation to the Court for
appropriate orders.

(3) The Director shall monitor and ascertain whether
the facilities in which the children are committed to in this
section are suitably equipped to ensure the highest
attainable standards of hygiene, sanitation and comfort,
having regard to the special needs of the children.

(4) Any child in need of care and protection may take
refuge in a place of safety, and no person shall turn away a
child in need of care and protection from any place of
safety.

(5) Where an application is made to a children’s Court
for an order under section 152, and the child is not in a
place of safety, the Court may direct the applicant to bring
the child before the Court, whereupon the provisions of
subsection (3) of that section shall apply so as to enable the
Court to make an interim order for the temporary
accommodation of the child in a place of safety or for his
or her temporary committal to the care of a fit person.

(6) Where a Court makes an order under subsection
(5), the Court may make such other orders as it considers
necessary for—

(a) the establishment of contact between the child and
his parent, or between the child and any person
who has parental responsibility over the child; or

(b) the enforcement of the order.

(7) Where a child is taken to a place of safety by an
authorised officer or other person without reference to the
Court, the parent or guardian or any person who has
parental responsibility in respect of the child may apply to
the Director for the release of the child from the place of
safety into his or her care:

Provided that if the Director refuses an application
under this subsection, the Director shall notify the applicant
in writing of the decision and the reasons for the refusal.
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(8) An applicant who is aggrieved by the decision of
the Director under subsection (7) may apply to the Court
for an order discharging the child from the place of safety
concerned and placing him or her into the care of the
applicant.

(9) Where a child is taken or ordered to be taken to a
place of safety in accordance with this Act, the person who
takes or brings the child before the Court shall—

(a) lodge with the Court a statement specifying the

grounds on which the child is brought before the
Court; and

(b) give reasonable notice requiring the child’s parent
or guardian, or such other person who has parental
responsibility over the child, to attend at the Court
before which the child is to appear.

(10) Where any person intends to make any
application under section 153, the person shall forthwith
notify the Director or his representative of the name and
address of the child and the day and hour when, and the
nature of the grounds on which, the child is to be brought
before the Court.

(11) On receiving the notice under subsection (10), the
Director shall investigate and present to the Court a report
on the child containing particulars as to the home,
circumstances, age, state of health, character and general
antecedents of the child, or such other information as may
be necessary in assisting the Court in making appropriate
orders under this Act.

(12) When it appears to an officer of a county
government entity or a charitable children’s institution that
a child in its local jurisdiction is in urgent need of care and
protection, and that its intervention is necessary, the county
government entity or charitable children’s institution shall
receive such child into its care without the need to
immediately bring the child before a Court:

Provided that—

(a) the county government entity or charitable
children’s institution shall notify the Director
within seven days of receiving the child into its
care;
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(b) the child shall be brought before a Court within
seven days;

(c) the county government entity or charitable
children’s institution shall submit a monthly report
to the Director of all children received and
accommodated in their respective instifutions:

(d) the Director or an authorized officer, county
government entity or charitable children’s
institution investigates all cases involving children
who are taken under their care and protection;

(¢) the county government entity or charitable
children’s institution shall not retain the child in its
care if the parent or guardian of the child seeks to
assume the care of the child;

(f) the county government entity or charitable
children’s institution shall, when it appears to be in the
interests of the child, endeavor to secure that the care of the
child is assumed by a parent or guardian or a person who
has parental responsibility for the child by a relative or
friend who shall, if possible, be of the same religion, race,
tribe or clan as the child.

(13) The Council shall prescribe guidelines for the
carrying out of investigations under subsection (12) (d).

(14) A county government entity or charitable
children’s institution which receives a child into its care
under the provisions of this section shall be entitled to
recover the cost of maintenance of such child from his
parent, guardian or the person who has responsibility over
the child.

148. (1) If it appears to an authorised officer
exercising powers under section 146 that a child is in need
of healthcare, the officer shall forthwith take the child to a
registered health institution, and the health institution shall
provide the appropriate treatment, care and necessary
hospital accommodation for the child.

(2) Where a child is accommodated in any health
institution for in-patient care, the authorised officer ‘who
places the child into healthcare shall forthwith notify—

Healthcare.
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child may, with leave of the Court, be heard and participate
in the proceedings referred to in subsection (1).

(3) For the purposes of any proceedings under this
Part, the Court may summon and direct the attendance of
the parent, guardian or relative of a child, or of any other
person having parental responsibility over the child.

151. The Attorney-General or the Director of Public
Prosecutions may authorise the Director at any stage in the
proceedings under this Act, whether before, during or after
the making of any application, to take over and assume the
conduct of any application or proceedings in respect of a
child:

Provided that the Attorney General or the Director of
Public Prosecutions shall not terminate any proceedings
which he has authorised the Director to assume control
under this section without leave of the Court.

152. (1) A Court before which any child in need of
care and protection is brought may require an authorised
officer or any other person to give a report or professional
advice on any aspect of the proceedings relating to the
manner in which the child should be dealt with.

(2) If a Court is satisfied that a child brought before it
is in need of care and protection, the Court may —

(a) order that the child be returned to his or her parent
or guardian, or to the person having parental
responsibility over the child;

(b) order the parent or guardian of the child, or other
person having parental responsibility over the
child, to execute a bond with or without surety to
exercise proper care and guardianship;

(c) if the Court is satisfied that it is in the best
interests of the child, commit such child to a
rehabilitation school suitable to the needs and
interests of the child;

(d) without making any other order, or in addition to
making an order under this section, make an order
for guardianship under Part IX;

(e) if the child is a victim of armed conflict, civil
disturbance or natural disaster, make an order
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(5) It shall not be a defence to a charge under this
section that—

(a) the suffering or actual bodily harm inflicted on a
child was substantially contributed to by a person
other than the accused; or

(b) the child died as a result of causes other than the
acts of the accused specified in subsection (1).

(6) Nothing in this section shall affect the right of any
parent or other person having the lawful control or charge
of a child to administer appropriate punishment in the cause
of reasonable disciplinary action.

155. (1) In this section “care order” means an order
entrusting the care, control and custody of the child to a
person other than the parent, guardian or custodian of the
child, or an institution appointed by the Court.

(2) A Court may make a care order in respect of a
child only if it is satisfied that—

(a) all possible alternative methods for assisting the
child have been unsuccessful, and that it is in the
best interests of the child to make the order;

(b) the child concerned is suffering or is likely to
suffer substantial harm, and that the harm, or
probability of harm, is attributed to—

(i) the care given, or which is likely to be given,
to the child if the order were not made, such
care not being of the nature that is reasonably
expected of a parent; or

(11) the child being beyond the control of his
g Dey
parent, guardian or other person who has
parental responsibility in respect of the child;
or

(c) the danger to which the child is exposed is so
severe as to require his immediate removal from
the place where he or she is for the time being
resident.

(3) Where a Court makes a care order or an interim
care order in respect of any child, the Court may include in
the order such conditions, restrictions or directions as the
Court deems fit relating to—

Care order and
grounds thereof.
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(a) the enforcement of the order by any person; or

(b) the conduct of the child or any person named in
the order.

(4) In making the care order, the Court shall, as far as
is reasonably practicable, entrust the child to the care of a
person who professes, or to an institution founded on, the
child’s religious faith.

(5) Where a child has a disability, the Court shall, as
far as is reasonably practicable, entrust the care of the child
to a person or institution that is suitably designed and
equipped to cater for the special needs of the child.

(6) Every care order made under this section shall be
in writing, and shall disclose the child’s age and religious
faith, and such order may be made in the child’s absence
with the consent of the person or institution into whose care
the child has been entrusted.

(7) The Court by which a care order is given shall
direct the applicant to deliver to the person or institution
entrusted with the care of the child a record in the
prescribed form containing such information regarding the
child concerned as the Court may deem necessary for the
effective discharge of the order.

(8) A care order made under this section shall commit
the child to whom it relates to the care of the person or
institution named in the order, and the order shall remain in
force for one year or for such shorter period as the Court
may direct.

(9) In making a care order under this section, the
Court may —

(a) make such further orders and give such directions
as may require the Director or his or her
representative to supervise the mode of
compliance with the care orders; and

(b) give such directions to the Director, Children
Officer or his representative, as the Court may
consider necessary, to facilitate the enforcement of
the care order.

(10) Where a care order is made under this section, it
shall be the duty of the Director or the Director’s
representative to—
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164. (1) Where a child escapes from any person or Dutyof Charitable
institution with whom or with which the child has been s . 4
placed by a charitable children’s institution or county CountyPublic
public entity, the manager, person in charge of the "™
institution or other authorised officer of such institution or

authority shall —

(a) immediately report to the nearest police station
within twenty-four hours of such occurrence
coming to his or her attention;

(b) lodge with the Court written notice of the child’s
escape within a period not exceeding one month;

(2) If any manager or person in charge of a children
institution or other authorised officer fails to comply with
subsection (1), he or she commits an offence and shall, on
conviction, be liable to a fine not exceeding one hundred
thousand shillings.
165. (1) Any child who escapes from a children’s g;:;l';f};“::m ’
remand home or while being escorted thereto or therefrom, Lomeor
may be apprehended without warrant and dealt with in rehabilitation
accordance with section 159. fehod.

(2) Any child who has been committed to a
rehabilitation school and who—

(a) escapes from such school or from any hospital,
home or institution in which the child is receiving
medical or other treatment, or while being
conveyed to or from any such place; or

(b) being absent from such school on leave of absence
or on licence, runs away from the person in whose
charge the child has been placed, or fails to return
to the school on the expiration of his leave, or on
the revocation of his licence, shall be apprehended
without warrant and brought before a Court having
jurisdiction over the area where the school is
situated to be dealt with in accordance with section
150.

(3) Where a child is restored to a rehabilitation school
under subsection (2), the period of his committal shall be
increased, over and above any increase ordered by Court,
by a period equal to the period during which he or she was
at large and absent from the school.
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166. Any person who willfully and knowingly —
(a) aids or induces a child—

(i) to run away from a fit person, a charitable
children’s institution, children remand home
or a rehabilitation institution or authorised
person to whose care the child has been
committed, or from any person or institution
with whom or with which the child has been
placed by a charitable children’s institution,
children remand home or a rehabilitation
institution or an approved authorised officer
under or by virtue of this Act or any
regulations made under the Act;

(i1) to do any of the things specified in section
165(2);

(b) harbours or conceals a child who has escaped
under any of the circumstances, or done any of the
things, referred to in paragraph (a); or

(c) prevents such a child from returning, or induces
such a child not to return, to the care of the person
to whom the child has been committed, or to any
place in which the child is placed,

commits an offence and is liable on conviction to
imprisonment for a term not exceeding twelve months, or to
a fine not exceeding two hundred thousand shillings, or to
both.

167. (1) If a Children’s Court is satisfied by
information on oath that there are reasonable grounds for
believing that a child has escaped or done any of the things
specified in section 165, and that some other person named
in the information is in a position to produce the child, the
Court may issue summons requiring that other person to
attend at the Court and produce the child.

(2) If the person summoned under subsection (1) fails
to comply with the directions of the Court given under this
section, the person commits an offence, and shall, on
conviction, be liable to imprisonment for a term not
exceeding twelve months or to a fine not exceeding two
hundred thousand shillings, or to both.

Aiding escape,
elc.

Production of
escaped child.
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(3) The penal sanctions prescribed in subsection (2)
shall be in addition to any other penalty or liability to which
the person may be subjected under this Act or any other
written law.

168. (1) Where a person appears before any Court for
the purpose of giving evidence, and it appears to the Court
that the accused, the victim or complainant to whom the
proceeding relates is under eighteen years of age, the Court
shall inquire as to the age of the accused, victim or
complainant, and shall take such evidence, including
medical evidence for the purpose of determining his or her
age.

(2) Without prejudice to the generality of subsection
(1), an order or judgment of the Court shall not be
invalidated by any subsequent proof that the age of the
accused, victim or complainant has not been correctly
stated to the Court.

(3) The age presumed or declared by the Court under
subsection (2) to be the age of any person appearing before
it shall, for the purposes of this Act, be deemed to be the
person’s age.

(4) A certificate duly completed and signed by a
medical practitioner as to the age of a person under
eighteen years of age shall be produced and admitted in
evidence in any proceeding before the Court, unless the
Court otherwise directs.

169. Where a Court makes an order placing a child
under the care of a rehabilitation school, the court shall not
make a contribution order requiring a parent or guardian of
the child to contribute any sums of money towards the
maintenance of the child.

170. (1) The Cabinet Secretary may enter into an
agreement with the government of any other country or
territory on such terms and conditions as the Cabinet
Secretary may think fit, under which a child who has been
ordered by a Court under the provisions of this Act to be
sent to a rehabilitation school or other institution, or
committed to the care of a fit person, may be received into
that country or territory and placed in a rehabilitation
school or other institution approved under the relevant

Presumption and
determination of
age.

Contribution
order not to be
made in certain
cases.

Inter-country
reciprocity.
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legislation of that country or territory, or received into the
care of a fit person or returned to his parent or guardian.

(2) Any child who has been ordered under the
provisions of this Act to be placed in a rehabilitation school
or any other institution, or committed to the care of any
person, may, while still subject to such order, by warrant
signed by the Cabinet Secretary, be removed from the
custody of such an institution or person into any other
country or territory with which an agreement has been
concluded under subsection (1), and placed in a
rehabilitation school or other institution or placed in the
care of a fit person, or of his parent or guardian, in
accordance with the law for the time being in force in the
country or territory authorising such placement, until the
expiration of the order, or until such child is sooner
released according to law.

(3) An order of a Court of a country or territory with
which an agreement has been entered into in accordance
with the provisions of subsection (2) which could lawfully
have been made by a Court in Kenya if the person had been
within its jurisdiction, shall upon the person being received
in Kenya have the same effect and be enforceable as if the
order had been made by a Court in Kenya.

171. The provisions of the Criminal Procedure Code
with respect to bonds for good behaviour, including the
provisions as to their enforcement, shall apply to bonds
entered into under this Part.

PART XII - FOSTER CARE PLACEMENT

172. (1) The overriding objectives of foster care
placement are —

(a) to protect and nurture children by providing a safe,
healthy environment with wholesome support;

(b) to promote long term parental care, towards family
reunification in the first instance, or by
accommodating children in alternative, safe and
nurturing family relationships intended to last their
lifetime; and

(c) to promote family relationships in the context of
Kenya’s cultural, ethnic and community diversity.

Bonds.
Cap.75

Objectives of
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(2) Without prejudice to the generality of subsection
(1), the Court has power to vary or discharge the care or
interim care order on such terms as the Court may direct on
the application of —

(a) the child;
(b) the Director;
(c) the parents or guardian of the child; or

(d) any other person who has parental responsibility
over the child.

(3) An order made under this section may include a
supervision order made in substitution of a care order or
interim care order.

159. (1) Where the Court makes a care order directing
that a child be committed to a rehabilitation school on
being found guilty of an offence, the committal order shall
specify the grounds on which the order is made and shall—

(a) contain a declaration as to the age and religion of
the child;

(b) specify the rehabilitation school to which the child
is to be sent;

(c) disclose the identity or administrative status of the
person by whom the child is proposed to be
escorted to the school;

(d) specify any special needs, health care or other
special attention required by the child;

(e) set out any directions as to access arrangements
for the child by his parent, guardian or relative;
and

(f) specify details of any contribution order made
against the parent or guardian of the child, and the
dates on which accounts shall be supplied to them.

(2) A child committed to a rehabilitation school shall
be escorted by a police officer for placement in the school
within twenty-four hours of his or her committal.

(3) If the child is not escorted to the rehabilitation
school within the period specified in subsection (2), the
child shall be held in a child protection unit in accordance
with this Act.

Care on committal
to a rehabilitation
school, etc.
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(4) Where a child is committed to a rehabilitation
school in accordance with this Act, the Director shall take
all necessary steps to facilitate the escort by a police officer
and placement of the child into the school in accordance
with the committal warrant issued under this Act.

(5) Upon committal of a child to a rehabilitation
school under this section, the school shall prepare and
submit to the Court a report confirming the committal
within seven days, and the Court shall record the fact of
such committal.

160. The Court making a care order under this Part in
relation to a child committed to a rehabilitation school shall
direct that the order be delivered to the manager of the
rehabilitation school together with a record in the
prescribed form of such information regarding the child as
the Court may specify.

161. (1) Where a person authorised to escort a child to
a rehabilitation school is unable to find or obtain custody of
the child, the Court may, if satisfied by information on oath
that a person named in the information is in a position to
produce the child, issue a summon requiring the specified
person to attend at the Court on an appointed date and
produce the child.

(2) If the person summoned under subsection (1) fails
to comply with the directions of the Court, the person
commits an offence and is liable on conviction to
imprisonment for a term not exceeding one year or to a fine
not exceeding one hundred thousand shillings, or to both.

(3) If the person, without reasonable cause fails to
attend court in obedience to an order given under this
section, he or she commits an offence and is liable on
conviction to imprisonment for a term not exceeding one
year or to a fine not exceeding fifty thousand shillings, or
to both. :

(4) The penal sanctions prescribed in subsection (3)
are in addition to, and not in substitution for, any other
liability or sanctions to which the person may be subject
under this Act or any other written law.

162. Where a child has been placed under care in a
rehabilitation school, any person who harbours or conceals

Transmission of
committal order.
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school.
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the child after the time fixed for the child to enter the
rehabilitation school, commits an offence and is liable on
conviction to imprisonment for a term not exceeding two
years or to a fine not exceeding one hundred thousand
shillings, or to both.

163. (1) A child who escapes from a fit person,
charitable children’s institution to whose care the child has
been entrusted under this Act, or from any person or
institution with whom the child has been placed by a
charitable children’s institution, or under any regulations
made under this Act, may be apprehended without warrant
and be brought before a Children’s Court having
jurisdiction in the place where the child was resident
immediately before the child escaped.

(2) If a child is apprehended under the circumstances
specified in subsection (1), the Court before which the
child is brought may—

(a) order that the child be returned to where the child
escaped from;

(b) by order, place the child under the care of some
other person or charitable children’s institution;

(c) order that the child be sent to a rehabilitation
school;

(d) make any order which a Court may make under
section 152; or

(e) make an order requiring the child to undergo
professional counselling.

(3) Before making any order under subsection (2), the
Court shall call for and consider any report from a fit
person or institution from which the child has escaped, and
such report shall disclose —

(a) the circumstances under which the child escaped;
and

(b) the conditions under which the child was
accommodated.

(4) Any order made under subsection (2) shall be
required to be made in the best interest of the child.

Escape from
institutions, etc.
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(3) Without prejudice to the generality of subsection
(2), the decision to reunite a child with his or her biological
parents on termination of foster care placement shall be
based on the principle of the best interest of the child.

182. A person who, without reasonable cause,
contravenes any of the provisions of this Part commits an
offence and is liable on conviction to a fine not exceeding
two hundred thousand shillings or to imprisonment for a
term not exceeding two years, or to both.

183. The Cabinet Secretary shall make regulations for
the better carrying out of the provisions of this Part.

184. The Chief Justice may make court rules of
procedure and practice in matters relating to foster care
placement.

PART XIII - ADOPTION

185. (1) Subject to this Act, the High Court may, on
an application made in the prescribed form, make an order,
in this Act referred to as “adoption order’, authorising an
applicant to adopt a child.

(2) All proceedings under this Part shall be heard and
determined in chambers, and the identity of the child and
the applicants shall be kept confidential.

(3) In this Act, adoption means local, kinship and
foreign adoption.

(4) For the purposes of this Part—

(a) “kinship adoption” has the meaning assigned to it
in section 2;

(b) “local adoption” means an adoption in relation to
which-

(i) the child is resident in Kenya; and

(i1) the adopting parent or parents are Kenyan
nationals resident in Kenya; and

(c) “foreign adoption” means an adoption in relation
to which-

(i) the adopting parent or parents are Kenyan
nationals with dual citizenship; or

Penalty for
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provisions of this
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(ii) the adopting parent or parents are foreign
nationals whether or not resident in Kenya.

186. (1) There shall be a committee to be known as the
National Adoption Committee which shall be established
by the Cabinet Secretary.

(2) The National Adoption Committee shall be the
central authority for the purposes of the Hague Convention
on Inter-Country Adoptions and shall be comprised of —

(a) a chairperson elected by the members of the
committee from among their number;

(b) two members, with demonstrable knowledge and
experience in matters relating to the rights of the
child, to be appointed by the Cabinet Secretary;

(c) a representative from the department of
immigration and registration of persons;

(d) a representative from the ministry for the time
being responsible for matters relating to foreign
affairs;

(e) a representative of the Attorney- General’s office;

(f) two representatives of organisations engaged in
child welfare activities nominated by the Non-
Governmental Organisations Co-ordination Board,
one of whom shall be a person with disability;

(g) one representative of the Law Society of Kenya
knowledgeable in matters relating to the
promotion and protection of the rights of the child
and the welfare of children; and

(h) the Director of Children’s Services.

(3) The Director of Children Services shall be
Secretary to the Committee.

(4) In constituting the Committee, the Cabinet
Secretary shall ensure that not more than two-thirds of the
members of the committee shall be of the same gender.

(5) A member of the committee shall not act in
conflict of interest or participate in the making of a decision
by the Committee in respect of any matter in which the
member is directly or indirectly interested either as legal
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174. (1) For the purposes of this Part, a child may be g;::;::;f for
placed under foster care either on the direct intervention of  pjacement.
the Director or pursuant to an order of the Court, and such

placement shall, in the first instance, be home based.

(2) The Director shall take all reasonable steps to
avoid placement of a child in foster care in a charitable
children’s institution, rehabilitation school or rescue centre.

(3) Where a child has, by virtue of a care order, been
committed to a rehabilitation school or to a charitable
children’s institution, the Director, in consultation with the
manager or other authorised officer of the institution, may
place the child with a foster parent for such period as the
Director may from time to time authorise.

(4) Without prejudice to the generality of subsection
(3), a child in relation to whom a care order has been made
by reason of having been found guilty of a criminal
offence, shall not be placed with a foster parent without
leave of the Court.

(5) A foster parent in whose care a child is committed
shall, while the child remains in his or her care, have the
same responsibilities in respect of the child’s maintenance
as if he or she were the parent of the child.

(6) Where a child has been placed in the care of a
foster parent, it shall be the duty of the Director—

(a) to supervise and assess the condition of the child
from time to time; and

(b) to take such steps as shall be necessary to
safeguard the welfare of the child.

(7) The manager of a rehabilitation school or
Charitable Children Institution in whose care a child is
placed shall have the same rights and responsibilities in
respect of the child as the parent or guardian of the child for
the period during which the child is in the school or
institution.

(8) The provisions of this Part shall cease to have
effect in relation to a child—

(a) on discharge of the care order;

(b) on expiry of the period specified in the order of the
Court;
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(¢) on the child attaining the age of eighteen years; or
(d) on the death of the foster parent.

175. (1) Any person wishing to foster a child shall
make an application to the Director in the prescribed form.

(2) On receipt of the application referred to in
subsection (1), the Director shall require a specified
children’s officer to prepare and submit to the Director a
report containing information relating to the matters
specified in Rules made under this Act.

(3) The parent or guardian of the child in respect of
whom the application is made, and the manager of the
charitable children institution at which the child for the
time being is accommodated, if that be the case, shall have
the right to make representations to the Director on any
matter contained in the report referred to in subsection (2).

(4) Without prejudice to the generality of subsection
(1), any person who voluntarily assumes responsibility for
the care and protection of a child in a situation of
emergency may exercise temporary foster care over the
child pending reunification of the child with his or her
parent or guardian or placement in foster care under this
Act.

(5) No person shall exercise temporary foster care
under subsection (4) unless such person gives notice in the
prescribed form to the Officer Commanding Station in the

‘local limits of the jurisdiction in which the child is
accommodated.

(6) A foster parent in whose care a child is committed
shall, while the child remains in his or her care, have the
same responsibilities in respect of the maintenance of the
child as if such foster parent were the parent or guardian of
the child.

176. (1) Any of the following persons may apply to be
appointed a foster parent or foster parents —

(a) spouses of a marriage where one or both the
spouses are between twenty-five and sixty-five
years of age;

(b) a single woman of between twenty-five and sixty-
five years of age; or

Application for
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187. (1) A person shall not commence any
arrangements for the adoption of a child unless—

(a) the National Adoption Committee, in accordance
with the rules, has declared the child free for
adoption; and

(b) the child has attained the age of six weeks.

(2) A person, including a parent, guardian or adoption
society, shall not, prior to the making of an adoption order,
entrust a child to the care, possession or control of any
person not qualified to adopt a child in accordance with this
Act.

(3) An applicant shall not preselect a prospective
adoptive child.

(4) The Director shall monitor and submit reports to
the courts on the wellbeing of a child who is subject to
adoption proceedings.

(5) Any person who contravenes subsections (1) or (2)
of this section commits an offence and shall, on conviction,
be liable to imprisonment for a term not exceeding three

years or to a fine not exceeding one million shillings, or to
both.

188. (1) Any child who is resident within Kenya may
be adopted whether or not the child is a Kenyan citizen, or
was born in Kenya.

(2) Without prejudice to the generality of subsection
(1), no Court may entertain an application for an adoption
order in respect of a child unless—

(a) the child concerned has been in the continuous
care and control of the applicant within Kenya for
a period of three consecutive months preceding the
filing of the application; and

(b) the application for an adoption order is supported
by a report made by a duly registered adoption
society recommending that an adoption order be
made.

(3) The report referred to in subsection (2)(b) shall
contain the society’s findings and recommendations in
respect of the child and the applicant or applicants, as the
case may be.

Pre-requisites for
Adoption.
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(4) The following children shall be eligible for
adoption—

(a) a child who is an orphan and has no guardian or
caregiver able and willing to take care of the child;

(b) a child who has been abandoned or whose parents’
or guardian’s whereabouts cannot be traced within
a period of one year; and

(c) children who are willingly offered for adoption by
their biological parents in accordance with
regulations made under this Part.

189. (1) The Court may make an adoption order on
application by-

(a) a sole applicant; or
(b) two spouses jointly.

(2) The Court shall not make an adoption order in any
case unless—

(a) the applicant has attained the age of twenty-five
years, but is not above the age of sixty- five years;
and

(b) the applicant, or one of the applicants in a joint
application, is more than twenty-one years older
than the child.

(3) The restrictions in subsection (2) shall not apply in
any case where a sole applicant or one of the joint
applicants is the mother, father or relative of the child.

(4) The Court shall not make an adoption order in
favour of a sole male applicant, unless the applicant is a
blood relative of the child.

(5) The Court shall not make an adoption order in
favour of the following persons unless the Court is satisfied
on reasons to be stated on the record that there are special
circumstances that warrant the making of the adoption
order—

(a) a single female applicant in respect of a male
child;

(b) an applicant or joint applicants who has, or both
have, attained the age of sixty-five years; or

Persons who may
apply to adopta
child.
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(c) asole foreign female applicant.

(6) The Court shall not make an adoption order im
favour of an applicant or joint applicants if the applicant or
joint applicants, or any of them—

(2) is of unsound mind within the meaning of the
Mental Health Act;

(b) is incapable of exercising proper care and
guardianship of a child;

(c) has been charged or convicted by a Court of
competent jurisdiction for any of the offences
specified in the Fourth Schedule or similar
offences;

(d) in the case of joint applicants, if the applicants are
not married to each other;

(e) is a sole male applicant; or
(f) is a sole foreign applicant.

(7) Notwithstanding anything contained in this section
the Court may at its sole discretion decline to make an
adoption order in favour of any person or persons if the
Court is of the view that it is not in the best interest of the
child to make the order.

(8) Subject to the provisions of section 189, an
application for an adoption order in respect of a child shall
be accompanied by written consents of the following
persons—

(a) a parent or guardian of the child, or any person
who is liable by virtue of any order or agreement
to contribute to the maintenance of the child;

(b) on the application of one of the spouses, the
consent of the other spouse; and

(c) in the case of a child who has attained the age of
ten years, the child himself or herself.

(9) If the child referred to in subsection (8)(c) has a
disability which restricts or impairs the child’s ability to
independently give his or her consent, the child shall be
accorded such assistance, including the assistance of an
intermediary, to facilitate his or her written consent.
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190. (1) The Court may dispense with any consent 3?3?!"’5&‘.’&’1”’“’
required under section 189(8) paragraphs (a), (b) and (¢) if '

‘the Court is satisfied that—

(a) in the case of the parent or guardian of the child,
the parent or guardian has abandoned, neglected,
persistently failed to maintain or persistently ill-
treated the child;

(b) in the case of a person liable by virtue of an order
or agreement :to .contribute to the maintenance of
the child, that person has persistently neglected or
refused to make contribution in accordance with
the order; or

(¢) in any other case, except in respect of the consents
required under ‘section 1 89(8)(c) and (9), the
person whose consent is required cannot be found
or is incapable of giving his or her consent, or that
his-or'her consent has been unreasonably withheld.

(2) Without prejudice 'to the generality of subsection
(1)(a)-

(a) abandonment shall be presumed in. any case where
the child .appears ‘to have been abandoned at birth,
‘or ‘if the person or, where ‘the institution ‘having
care and ;possession of ‘the .child, that institution
has‘lostall contact with a parent or guardian of the
child for.a period exceeding:six months; and

(b) persistent failure to ‘maintain the child may be
‘presumed where, despite demands made, no parent
‘or ;guardian has contributed to the maintenance of
‘the«child for-accumulative period of six months.

(3) The ‘Court may -dispense with the consent of the
spouse ‘of ithe .applicant for .an adoption order 'if satisfied
that .the -person ‘whose «consent is to be dispensed with
cannot be found wor iis ‘incapable of giving consent, or. that
‘the spouses:have separated.or divorced and are living apart,
-and that such-separationisilikely to be permanent.

'(4) The consent :of zany person to the making of an
-adoption <order iin jpursuance ‘of an application under this
Part ‘may the <given, ceither :unconditionally or subject to
«conditions withrrespectitoithe religious-persuasion in which



1144 The Children Bill, 2021

the child is to be brought up, without knowing the identity
of the applicant for the order, and where the consent given
by any person is subsequently withdrawn on the grounds
only that he or she does not know the identity of the
applicant, the consent shall be deemed as being
unreasonably withheld.

(5) In considering whether or not to dispense with the
consent required under this section, the Court shall regard
the interests of the child as paramount and, subject thereto,
give priority to the interests of the parents, guardians or
relatives of the child over those of the applicants.

(6) Any person by whom consent is given under this
Part may withdraw his or her consent either—

(a) without leave of the Court; or

(b) with leave of the Court at any time after the filing
of the application for an adoption order, but prior
to the making of the order.

(7) Any person whose consent to the making of an
adoption order is required under section 189 may either—

(a) attend Court at the adoption proceedings for the
purpose of giving oral evidence in relation to his
or her consent; or

(b) deliver to the Court a declaration made on oath
and attested by a duly qualified legal practitioner,
judicial officer or such other person as may be
specified in regulations, confirming the deponents
consent in that regard.

(8) In the absence of any evidence to the contrary, a
document made in or outside Kenya signifying consent
given under this section, shall be admissible in evidence
only if-

(a) the document is duly executed by the person

making it; and

(b) the signature of the maker is duly attested and the

document notarized and duly certified as a true
copy of the original.

(9) A document signifying the consent of the mother
of a child shall not be admissible under this section
unless—
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(a) the child was at least six weeks old on the date on
which the document was executed; and

(b) the document is duly attested by any of the persons
specified in subsection (7)(b).

191. (1) Where an application is made for an adoption
order, the Court shall, either of its own motion or on
application by any party to the proceedings, make an order
appointing a fit person to be guardian ad litem of the child
to whom the application relates.

(2) The guardian ad litem shall be under duty to—

(a) safeguard the interests of the child pending the
determination of the adoption proceedings;

(b) investigate and report to the Court on the facts and
circumstances relating to the adoption of the child;

(c) make recommendations as to the propriety of
making any interim orders or an adoption order in
respect of the child;

(d) intervene on behalf of the child and arrange for the
care of the child in the event of the withdrawal of
any consent prescribed by this Act; and

(e) undertake such other duties as the Court may from
time to time direct, or as may be prescribed by the
rules.

(3) Where arrangements for the adoption of any child
have been made by an adoption society, neither the society
nor any member thereof shall be appointed guardian of the
child in relation to the adoption.

(4) The appointment of a guardian ad litem shall
expire upon the making of a final order by the Court under
this Part, unless the Court, having regard to the interests of
the child, extends the period of the appointment.

(5) Without prejudice to the generality of subsection
(4), where an appeal is lodged against a final order of the
Court made under this Part, the Court shall have power to
extend the appointment of a guardian ad litem until the date
of the determination of the appeal.

Appointment of
guardian ad
litem.
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192. (1) Where an application for an adoption order is Interim orders.
pending in Court—

(a) any person who has consented to the adoption
shall not be entitled, except with leave of the
Court, to remove the child from the care and
control of the applicant;

(b) the applicant who has received a child into his care
for the purposes of an adoption shall not, without
leave of the Court, remove the child from Kenya,
and where an application is made for such leave,
the Court may only make an order if it is satisfied
that—

(i) exceptional circumstances exist in relation to.
the health, welfare and safety of the child:

(ii) the written consent of the parents or guardian
of the child, if they are living or can be
found, to the removal of the child from Kenya
has been obtained; and

(iii) a welfare report has been made by the parent
or guardian of the child, if they are living or
can be found.

(2) Where a Court makes an order under this section,
the Court shall make a wardship order in respect of the
child, and shall cause the applicant to execute a security
bond with or without sureties requiring that the child be
returned to Kenya by the applicant within such period as
may be specified by the Court, and give such directions as
may be necessary to secure the return of the child to Kenya.

(3) Any person who, without lawful justification, fails
to return a child to Kenya within the period specified by an
order issued under this section commits an offence and
shall, on conviction, be liable to imprisonment for a term
not exceeding three years, or to a fine not exceeding five
hundred thousand shillings, or to both.

(4) The Court may, either of its own motion or on
application by a parent or guardian of the infant, an
adoption society or the appointed guardian ad litem, make
such interim orders as appear just in respect to the legal
custody, maintenance, access, education, residence, safety,
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(5) The register and index referred to in this section,
and such other registers or books as the Registrar may keep
and maintain, shall not be open to public inspection or
search, except under a court order directing the Registrar to
supply to any person with respect to his own adoption with
any information contained in, or a copy or extract from, any
such registers or books.

(6) Without prejudice to the generality of subsections
(4) and (5), A certificate of birth issued in respect of an
adopted child shall not expressly disclose that the child is
adopted, but shall be issued in the name or names of the
adoptive parent or parents as if they were the biological
parents of the child

203. (1) Every adoption order made by the Court shall
contain a direction to the Registrar to make an entry in the
Adopted Children Register in the prescribed form.

(2) For the purposes of compliance with the
requirements of subsection (1), if the precise date of the
child’s birth is not proved to the satisfaction of the Court,
the Court shall determine the probable date of his or her
birth, and the date specified in the order shall be deemed to
be his or her date of birth.

(3) If on application to the Court for an adoption order
in respect of a child not being a child who has previously
been the subject of an adoption order made by the Court
under this Act, there is proof to the satisfaction of the Court
of the identity of the child to whom an entry in the Register
of Births relates, any adoption order made in pursuance of
the application shall contain a direction to the Registrar to
cause the entry in the Register of Births to be marked with
the word “Adopted”.

(4) Where an adoption order is made by the Court in
respect of a child who has previously been the subject of an
adoption order made by such Court under this Act, the

order shall contain a direction to the Registrar to be marked

with the word ‘“Re-adopted”.

(5) Where an adoption order is made by the Court, the
Court shall direct that the order be lodged with the
Registrar, and on receipt of the order, the Registrar shall
comply with the directions contained in the order with
regard to—

Registration of
adoption orders
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(a) marking an entry in the Register of Births with the
word “Adopted’’; and

(b) making the appropriate entry in the Adopted
Children Register.

204. (1) Upon an adoption order being made, all
rights, duties, obligations and liabilities of the parents or
guardians of the child in relation to the future custody,
maintenance and education of the child, including all rights
to appoint a guardian, to inherit property and to consent or
give notice of dissent to marriage, shall be extinguished,
and all such rights, duties, obligations and liabilities shall
vest in and be exercisable by, and enforceable against, the
adopter as if the child were a biological child of the adopter
and, in respect of the matters aforesaid, the child shall stand
in relation to the adopter as a child born of the adopter.

(2) In any case where two spouses are joint adopters,
the spouses shall, in respect of the matters set out in
subsection (1), and for the purposes of the jurisdiction of
any Court to make orders as to the legal custody and
maintenance of and right of contact with children, stand to
each other and to the child in the same relation as they
would have stood if they had been the lawful father and
mother of the child and the child shall stand to them in the
same relation as to a lawful father and mother respectively.

(3) For the purpose of any written law relating to
marriage for the time being in force in Kenya, an adopter
and the child whom he or she has been authorised to adopt
under an adoption order, shall be deemed to be within the
prohibited degrees of consanguinity, and the provisions of
this subsection shall continue to have @ effect
notwithstanding that some person other than the adopter is
authorised by a subsequent order to adopt the same child.

205. For the purposes of the Work Injury Benefits Act,
a child whom a deceased employee has been authorised to
adopt under an adoption order shall be deemed to be a
member of the family of the employee, and an adopter shall
be deemed to be the parent of a deceased child whom he
has been authorized to adopt.

206. (1) Where an adoption order is made in respect of
~ a child born outside marriage, any prior order, decree or

Rights and duties
of parents and
capacity to marry.

Application of
Work Injury
Benefits Act.
No. 13 of 2007.

Orders and
agreements in
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born outside
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(b) any reference, whether express or implied, to the
child or children of the adopted child’s natural
parents or either of them shall, unless the contrary
intention appears, be construed as not being or as
not including, a reference to the adopted child; and

(c) any reference, whether express or implied, to a
person related to the adopted child in any degree
shall, unless the contrary intention appears, be
construed as a reference to the person who would
be related to him or her in that degree if he or she
were the child of the adopter.

208. (1) For the purpose of the application of any
written law for the time being in force relating to the
devolution of any property in accordance with section 207,
and for purposes of the construction of any such disposition
as is mentioned in that section, an adopted child shall be
deemed to be related to any other person being the child or
adopted child of the adopter or, in the case of a joint
adoption, of either of the adopters—

(a) where he or she was adopted by two spouses
jointly and that the other person is the child or
adopted child of both of them, as brother and sister
of the whole blood; and

(b) in any other case, as brother and sister of the half
blood.

(2) Notwithstanding any rule of law, a disposition
made by will or codicil executed before the date of an
adoption order shall not be treated, for the purposes of
section 207, as having been made after that date by reason
only that the will or codicil is confirmed by a codicil
executed after that date.

(3) Notwithstanding anything in section 207, trustees
or personal representatives may convey or distribute any
movable or immovable property to or among the persons
entitled thereto without having ascertained that no adoption
order has been made by virtue of which any person is or
may be entitled to any interest therein, and shall not be
liable to any such person of whose claim they have not had
notice at the time of the conveyance or distribution, but
nothing in this subsection shall prejudice the right of any

Provisions
supplementary to
section 207.
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such person to follow the property, or any property
representing it, into the hands of any person other than a
purchaser for value without notice, who may have received
it.

(4) Where an adoption order is made in respect of a
person who has previously been adopted, the previous
adoption shall be disregarded, for the purposes of section
207, in relation to the devolution of any property on the
death of a person dying intestate after the date of the
subsequent adoption order and in relation to any disposition
of property made after that date.

209. (1) Where a child has been adopted, whether
before or after the commencement of this Act, in any place,
and the adoption is one to which this section and other
written laws apply, the adoption shall have the same effect
as an adoption order validly made under this Act.

(2) Subsection (1) shall apply to an adoption in any
place outside Kenya if —

(a) the adoption order was made by a Court of law in
the Commonwealth and any Court of competent
jurisdiction in any other country;

(b) in consequence of the adoption, according to the
law of that country, a right superior to that of any
natural parent of the adopted child in respect of the
custody of the child; and

(c) in consequence of the adoption, the adopter had,
immediately following the adoption, according to
the law of that country, a right superior or equal to
that of any natural parent in respect of any
property of the adopted person which was capable
of passing to the parent or any property of the
child dying intestate without other next of kin, and
domiciled in that place where the adoption was
made and a national of the country which had
jurisdiction in respect of that place, but not
otherwise.

(3) An adoption order made outside Kenya in favour
of an adopter who is resident in Kenya shall be lodged in
the Court within the period and in the manner specified in
the rules made in accordance with this Act.

Effect of inter-
country
adoptions.
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210. (1) No adoption agency, institution, individual or Resuictions on

public officer may make or facilitate the making of any
arrangements for the adoption of a child under this Act
unless the agency or institution is duly registered as an
adoption society in accordance with this Act.

(2) An application for registration of an adoption
society under this Act shall be made to the Director in the
manner prescribed in regulations.

(3) Where an application is made, the Director shall
refer the matter to the National Adoption Committee which
may —

(a) approve the application for registration;

(b) refuse the application for registration on the
ground that—

() a person taking part in the manageiment or
control of the society or a member of the
society has been convicted of an offence under
this Part, or has been guilty of breach of any
regulations made under this Part; or

(ii) it would not be in the public interest to approve
the application, having regard to the number of
duly registered adoption societies for the time
being in active operation in the applicant’s
local limits.

(4) Where an application for registration is refused, no
further application for registration of the adoption society
may be made under this section within a period of six
months with effect from the date on which the applicant is
notified of the refusal.

(5) Where the National Adoption Committee approves
the registration of an adoption society, the Committee shall
recommend to the Council to issue a Certificate of
Registration in the prescribed form.

(6) The Certificate of Registration issued under this
section shall be valid for a period of twelve months from
the date of registration and liable to review by the
Committee at the end of the term of registration whereupon
the Committee shall recommend to the Council that the
registration be either renewed for a further term of twelve
months or cancelled with immediate effect.

adoption
arrangements.
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(7) An appeal against the decision of the Adoption
Committee to recommend refusal or cancellation of the
registration of an adoption society shall lie to the Cabinet

Secretary.

(8) A person aggrieved by the decision of the Cabinet
Secretary under subsection (7) may institute legal
proceedings in court.

211. (1) A person or association, whether incorporated
or unincorporated) shall not willfully and without lawful
justification take part in or facilitate the adoption of a child
unless the association is registered as an adoption society or
otherwise authorised under this Act or other written law.

(2) Any person who takes part in the management or
control of a society or association, whether incorporated or
unincorporated, for the purpose of making arrangements for
the adoption of a child or children, but which is not
registered for that purpose, commits an offence and shall,
on conviction, be liable to imprisonment for a term not
exceeding ten years or to a fine not exceeding two million
shillings, or to both.

(3) A body corporate which contravenes a section
under this Part commits an offence and shall, on conviction,
be liable to a fine not exceeding five million shillings.

212. (1) The functions of an adoption society shall

(a) to make such inquiries and investigations, and to
cause such reports as shall be prescribed or as the
Court may direct, to be obtained for the purpose of
ensuring so far as may be possible, the suitability
of the proposed adoption of a child;

(b) to examine and interview any applicant for an
adoption order and make such inquiries and
investigations, and to cause such reports as may be
prescribed in regulations to be obtained and lodged
with the Court for the purpose of ensuring, so far
as may be reasonably practicable, that the
applicant is a fit person to be granted an adoption
order;

(c) to ensure that the parent or guardian of the child to
whom the application relates understands the

Certain offences
relating to
adoption.

Functions of
adoption
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effect in relation to his rights as a parent or
guardian, and of the making of an adoption order
in respect of the child, and in this regard and
whenever possible, to procure any consents to the
adoption from the persons specified under section
189;

(d) to prepare and submit records of children available
for adoption to the National Adoption Committee;

() where the child in respect of whom arrangements
for adoption are to be made appears to have been
abandoned, to ensure that, as far as possible, all
necessary steps are taken to trace the parents or
relatives of the child: A

(f) with the authority of the Director, but subject to
the society’s ability, to take care and possession of
any child whose parent or guardian is desirous of
giving the child up for adoption pending
arrangements for adoption;

(g) when appointed by the Court to act as guardian ad
litem in any adoption proceedings, to nominate a
member or officer of the society to act as such;

(h) to make provision for the care and supervision of
children who have been placed by their parents or
guardians under the society’s care;

(1) to maintain a register and records in respect of all
or any children in respect of whom arrangements
for adoption have been made by the society, and
the names and particulars of any applicants for
adoption or of the adopters; and

() to perform such other duties as may be prescribed
under this Act or any other written law.

213. (1) A member or officer of an adoption society,
and a person having any official duty under or being
employed in the administration of this Act, shall regard and
deal with all documents and information relating to the
adoption or proposed adoption of any child, or to any such
child, or to the parent or guardian of such child, or to the
proposed adopter of such child, as secret and confidential.

(2) A person in possession or control over any
documents or records referred to in subsection (1), and who

Adoption
proceedings to be
confidential.
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at any time communicates such information or anything
therein contained, or makes any comments to any third
person other than—

(a) the Court, the Adoption Committee, the Cabinet
Secretary, the Registrar or any other member or
officer of the society; or

(b) an advocate representing the applicant or the
guardian ad litem appointed under this Part,

otherwise than for the purposes of this Act, commits
an offence and is liable, on conviction, to imprisonment for
a term not exceeding two years, or to a fine not exceeding
two hundred thousand shillings, or to both.

(3) Without prejudice to subsection (2), nothing
contained in this section shall apply to the communication
of any document or information in good faith in the interest
of the child to whom the records relate or of the parent or
proposed adopter of the child.

(4) An officer or member of an adoption society, and a
person engaged in any official duty as a servant or agent of
any agency or institution charged with the administration of
this Part, shall not be required to produce before any Court
any documents referred to in this section, or to divulge or
communicate to any Court any information relating thereto,
except as may be necessary for the purpose of—

(a) carrying into effect the provisions of this Part; or

(b) in order to bring or assist in the course of a
prosecution of any person for any offence under
this Part.

(5) The Cabinet Secretary may, by order in writing,
exempt any person by name or office from the provisions of
subsection (2).

214. (1) Subject to subsection (2)—

(a) any adopter or any parent or guardian of a child
who receives any payment or other reward in
consideration of the adoption of a child under this
Act; or

(b) any person who—

(i) makes or gives or agrees to give to any adopter
or any parent or guardian of the child any

Prohibition of
certain payments.
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215. (1) A person shall not knowingly publish or
cause to be advertised any matter indicating that —

(a) a parent or guardian of a child wishes to give up
the child for adoption;

(b) a person wishes to adopt a child;

(c) any person, not being an adoption society, is
willing to make arrangements for the adoption of a
child; or

(d) anything that is, considering the totality of the
circumstances, demeaning or undermines the
personal dignity of a child.

(2) Any person who contravenes subsection (1)
commits an offence and shall, on conviction, be liable to
imprisonment for a term not exceeding twelve months or to
a fine not exceeding two hundred thousand shillings, or to
both.

216. Where any offence under any regulations made
under this Act committed by a body corporate is proved to
have been committed with the consent or connivance of, or
to be attributable to any neglect on the part of, any director,
manager, member of a committee, secretary or other officer
of the body, he or she, as well as the body corporate, shall
be deemed to have committed that offence and shall be
liable to the respective penal sanctions prescribed under this
Act.

217. The Cabinet Secretary shall make regulations for
the better carrying into effect the provisions of this Part,
and, without prejudice to the generality of this section, for
any of the following purposes—

(a) regulating and maintaining supervision over the
activities of adoption societies and persons or
associations purporting to assist in making
arrangements for the adoption of children:

(b) regulating and maintaining supervision over the
activities of persons or associations purporting to
assist in making arrangements for kafaalah and the
manner in which such arrangements shall be
conducted;

Restriction on
advertisement.
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(5) The assessment of a child for purposes of this
section shall be carried out in accordance with Part A of the
Sixth Schedule and the report thereof shall be in the form
set out in Part B of the same Schedule.

221. (1) Subject to any rules or directions made or
issued by the Chief Justice, where it appears to a court,
other than a Children’s Court, at any stage of the
proceedings that a child is charged before it with an offence
other than murder and is not charged together with a person
or persons of or above the age of eighteen years, the court
may, and where within the area of a subordinate court’s
jurisdiction there is established a Children’s Court having
jurisdiction, the subordinate court shall remit the case to a
Children’s Court;

Provided that nothing in this subsection shall be
construed as preventing a court, if it considers in the
circumstances, including the stage reached in the
proceedings, that it is proper so to do, from proceeding with
hearing and determination of the charge.

(2) Where in accordance with the provisions of
subsection (1) of this section, a case is remitted to' a
children’s court after a finding that the child charged is
guilty of the offence, the Children’s Court to which the case
has been remitted may deal with the offender in any way in
which it might have dealt with him if he had been fried and
found guilty by that court.

(3) No appeal shall lie against an order of remission
made under this section, but nothing in this section shall
affect any right of appeal against the verdict or finding on
which such order under section 196 of this Act, he may
appeal against such findings to the Court of Appeal.

(4) A court by which an order remitting a case to a
Children’s Court is made under this section may give such
directions as appear to be necessary with respect to the
custody of the offender or for his release on bail or bond
until he can be brought before the Children’s Court, and
shall cause to be transmitted to the clerk of the Children’s
Court a certificate setting out the nature of the offence and
stating the stage reached in the case, and that the case has
been remitted for the purposes of being dealt with under
this section.

Power to remit
cases to
Children’s Court.
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(v)

(vi)

(vii)

payment of compensation up to a maximum
of five thousand shillings to a specified
person, persons, group or institution;

referral to appear at a family group
conference; or

a combination of any two or more of the
options specified in this subsection;

(c) level three options which shall include—

(1)

(i)

(iii)

(iv)

the options referred to in paragraph (b), but
the maximum periods contemplated in that
subsection shall, for the purposes of this
subsection, be extended to twelve months;

referral to a programme that does not exceed
six months, and which has a residential
element that does not exceed thirty-five
days in total, and twenty-one consecutive
days during the operation of the programme;

performance of some service without
remuneration for the benefit of the
community in accordance with the
Community Service Orders Act,1998; or

compulsory attendance at a specified centre
or place for a specified vocational or
educational purpose for a period not
exceeding six months, and for not more
than thirty-five hours in any one week.

233. Upon ordering diversion, the magistrate

conducting the inquiry or proceedings shall identify a
children’s officer, a probation officer, or any other suitable
person to monitor the child's compliance with the identified
diversion option.

234. (1) If a child has been referred to appear at a

family group conference, a children officer appointed by
the magistrate conducting the inquiry shall, within at least
fourteen days, but not more than twenty-one days after such
referral, convene the conference by—

(a) setting the time and place of the conference; and

(b) taking steps to ensure that all persons who are
required to appear at the conference are given

Power of Court in
diversion,

Family Group
Conference.
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(b) any other plan appropriate to the child, his or her
family and local circumstances that is consistent
with the principles contained in this Act.

(8) A plan contemplated under subsection (7) shall-

(a) specify the objectives in relation to the child and
the period within which they are to be achieved;

(b) contain details of the services and assistance to be

provided for the child, the parent, guardian or

other fit person having parental responsibility over
the child;

(c) specify the person or organisations mandated to,

provide such services and assistance;

(d) state the responsibilities of}the child anli of the

child's parent or guardian, or fit person having
parental responsibility over the child;

(e) state personal objectives for the child and for the
child's parent, guardian or fit person; and

(f) include such other matters relating to the
education, vocational training, recreation and
welfare of the child as are relevant.

(9) The children officer shall record the details of, and
reasons for, any plan agreed to at the family group
conference, and shall furnish a copy of the record to the
child, the magistrate conducting the preliminary inquiry and
the Director of Public Prosecutions.

(10) In the event of the child’s failure to comply with
any condition of the plan agreed on at the family group
conference, the officer or other person shall notify the
magistrate conducting the inquiry and the Director of
Public Prosecutions, in writing, of such failure, in which
case the matter shall be set down for hearing at the
Children’s Court.

(11) If the participants in a family group conference
do not agree on a plan, the conference shall be closed and
the children officer shall remit the matter to the magistrate
conducting the inquiry for consideration of an alternative
diversion option.

(12) The proceedings at a family group conference
shall be confidential, and no statement made by any
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patticipant in the conference may be used as evidence in
any subsequent Court proceedings.

235.The Children’s Court shall at the commencement
of the proceedings in court, inform the child in a language
that the child understands of —

(a) the right to remain silent;

(b) the right to have a parent, guardian, close relative
or probation officer present at the proceedings;

(c) the right to legal representation; and
(d) the right to legal aid.

236. The Chief Justice shall make Court rules of

- practice and procedure in diversion.

237. Every child accused of having violated any rule
of law shall —

(a) be promptly and directly informed of the charges
against him or her;

(b) be provided by the state with legal assistance in
the preparation and presentation of his or her
defence if he or she is charged with an offence
under the Seventh Schedule;

(c) have the matter determined without delay;

(d) not be compelled to testify or make a confession in
respect of the alleged offence;

(e) have free assistance of an interpreter if the child
cannot understand or speak the language in which
the proceedings are conducted;

(f) if found guilty of the offence, have the right to
apply for review of decisions and any punitive
measures imposed by the trial Court;

(g) have his or her privacy respected at all stages of
the proceedings;

(h) if the child has a disability, accord reasonable
accommodation in respect of his or her special
needs and respect for his or her personal dignity on
an equal basis with others; and

(i) if the child is not released on bond, he or she shall
be placed in a Children Remand Home or Child
Protection Unit.

Assistance [0
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238. (1) In dealing with a child brought before it, the
Court shall have regard to the best interest of the child, and
shall take appropriate steps to remove the child from any
undesirable surroundings, and to ensure that proper
provision has been made for the child’s maintenance,
education and training.

(2) If a child held in remand or custodial care becomes
ill, or complains of any ailment, the officer under whose
charge the child is entrusted shall ensure that the child is
examined by a competent medical practitioner and
accorded appropriate medical care.

(3) A child with special needs placed in remand or
custodial care shall—

(a) be treated fairly;

(b) receive no less care, protection, assistance,
treatment and training, than other children; and

(c) be given special attention to their personal and
special need.

(4) The parents and guardian of a child offender
placed in remand or custodial care shall have the right to
access the child in the interest and wellbeing of the child.

239. (1) The words “conviction” and “sentence” shall
not be used in relation to a child being dealt with by the
Children’s Court.

(2) Without prejudice to the generality of subsection
(1), any reference in any written law to a person convicted,
a conviction or a sentence shall, in the case of a child, be
construed as including a reference to a person found guilty
of an offence, a finding of guilt or an order upon such a
finding, as the case may be.

240. (1) No court shall order the imprisonment of a
child.

(2) Notwithstanding the nature of any offence
punishable by death, no court shall impose the death
penalty on a child on a finding of guilty for such an
offence.

(3) A Children’s Court shall not make any order to
send a child under the age of twelve years to a
rehabilitation school.

Duty to provide
for the welfare of
the child.

Words
“conviction” and
“sentence” not to
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to children.

Restriction on
punishment.
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(4) The performance of community service under an
order of the Court shall be in accordance with the
Community Service Orders Act, 1998.

241. (1) Where a child is tried for an offencc, and the
Court is satisfied as to their guilt, the Court may deal with
the case in one or more of the following ways—

(a)
(b)
(©)

(d)

()

®

(g)

discharge the child under section 35(1) of the
Penal Code;

discharge the child on his or her entering into a
recognisance, with or without sureties;

make a probation order against the offender under
the provisions of the Probation of Offenders Act;

commit the offender to the care of a fit person,
whether a relative or not, or a charitable children’s
institution willing to undertake the care of the
offender;

if the child is between twelve years and fifteen
years of age, order that the child be sent to a
rehabilitation institution suitable to the child’s
needs and circumstances;

order the child to pay a fine, compensation or
costs, or any or all of them, having regard to the
means of the child’s parents or guardian;

in the case of a child who has attained the age of
sixteen years, deal with the child in accordance
with the Borstal Institutions Act;

(h) place the child under the care of a qualified

counsellor;

(1) order that the child be placed in an educational

institution or vocational training programme;

(j) order that the child be placed in a probation hostel

under the provisions of the Probation of Offenders
Act;

(k) order that the child be placed in a youth corrective

training centre under the provisions of the Prison
Act;

(I) make a community service order;

Methods of
dealing with
children in
conflict with the
law.
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Cap. 64.

Cap. 92.
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(m) make a restorative justice order;
(n) make a supervision order;

(o) make any other orders of diversion provided for in
this Part; or

(p) deal with the child in any other lawful manner as
may be provided under any written law.

(2) A child against whom a community service order
has been made may, having regard to the child’s age and
development, be required to perform the service without
remuneration, or for the benefit of the community, under
the supervision or control of an organisation or institution
identified by the probation officer.

(3) In addition, or as an alternative, to the orders
prescribed in subsection (2), the Court may impose on a
child such other sanctions as the Court may consider just.

(4) Any community service performed by a child shall
be for a maximum period of fifty hours, and shall be
completed within a period not exceeding six months.

(5) If a child fails to comply with any condition
imposed on diversion, the Court shall make such orders as
it considers fit, including an order directing that the child to
be subjected to an alternative level of diversion.

(6) The orders imposed on a child upon a finding of
guilt shall be proportionate to the circumstances of the
child, the nature of the offence and the public interest, and
a child shall not be treated more severely than an adult
would have been treated in the same circumstances.

242. If it appears to the Court on the evidence of a Mental treatment.

medical practitioner or professional counsellor that a child
requires, or may benefit from, mental treatment or
professional counselling, the Court may, when making a
probation order against him, require that the child
undergoes mental treatment or professional counselling at
the hand or under the direction of a medical practitioner or
professional counsellor, subject to review by the Court, and
as a condition of the probation order.
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243. (1) In any case where a child is charged with an
offence for which a fine, compensation or costs may be
imposed, and the Court is of the considered view that the
case would best be met by imposition of a fine,
compensation or costs, whether with or without any other
punishment, the Court shall order that the fine,
compensation or costs imposed or awarded be paid by the
child’s parent or guardian.

(2) Where a child is charged with an offence, the
Court may order his or her parent or guardian to give
security for his good behaviour,

(3) An order under this section may be made against a
parent or guardian who, having been required to attend
before the Court, has failed to do so, but the Court shall not
make any order in that regard without giving the parent or
guardian an opportunity to be heard.

(4) Any sums imposed and ordered to be paid by a
parent or guardian under this section, or forfeiture of any
security required under this Part, may be recovered from
him or her in a like manner as if the order had been made
on conviction of the parent or guardian of the child.

(5) A parent or guardian of a child may appeal to the
High Court against an order made by a Children’s Court
under this section.

244. A special police unit shall be designated by the
Inspector General to—

(a) deal with children matters;

(b) prevent and control child offences;
(c) apprehend child offenders;

(d) investigate child offences; and

(¢) perform such other functions as may be referred to
the unit by this Act or by regulations under this
Act or by any other enactment.

245. The Chief Justice may make rules of court
directing the manner in which oroceedings in respect of a
child accused of having infringed any law shall be
conducted.

Power to order
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SECOND SCHEDULE ! (s.38(4))
CONDUCT OF BUSINESS AND AFFAIRS OF THE COUNCIL

1. (1) The Council shall have at least four meetings in each calendar
year, and not more than four months shall pass between one meeting of the
Council and the next meeting.

(2) The Chairperson may at any time, and shall within fourteen days
of receipt of a written request by at least three of the members of the
Council, convene a special meeting of the Council.

2. The Chairperson shall preside at every meeting of the Council at
which the Chairperson is present, and in the absence of the Chairperson,
the members present shall elect one of their number who shall, with
respect to that meeting and the business transacted thereat, have all the
powers of the Chairperson.

3. The quorum for a meeting of the Council shall be five, three of
whom shall be-

(a) the Chairperson or Secretary to the Council;

(b) the Principal Secretary, in the Ministry responsible for Children
affairs; and

(c) a representative of any of the sectors specified in section 36 (g)
(h), (k) or ()
4. The decisions of the Council shall be carried by a majority of the

members present and voting and in the event of an equality of votes the
Chairperson shall have a casting vote.

5. (1) If any person is present at a meeting of the Council or any
committee at which any matter which is the subject of consideration is a
matter in which that person or that person’s spouse is directly or indirectly
interested in a private capacity, that person shall as soon as reasonably
practicable after the commencement of the meeting declare such interest
and shall not, unless the Council or the committee otherwise directs, take
part in any consideration or discussion of, or vote on, any question
connected to such matter.

(2) The disclosure of interest shall be recorded in the minutes of the
meeting at which it is made.

6. Subject to paragraph 2, no proceedings of the Council shall be
invalid by reason of a vacancy in the Council.

7. All instruments made by, and all decisions of the Council shall be
signified under the hand of the Chairperson or secretary.

8. Except as is otherwise provided by this Schedule, the Council may
regulate its own proceedings.
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SIXTH SCHEDULE Section 220 (5)

PART A—ASSESSMENT OF A CHILD WHO IS IN CONFLICT
' WITH THE LAW

1. A child shall be present at the child’s assessment, and nothing
prevents the children’s officer from requiring the presence of the parent,
guardian or other fit person at the assessment of the child.

2. A children’s officer may, at any time before the assessment of a
child, issue a notice in the prescribed manner to a parent or guardian of the
child or a fit person to appear at the assessment of the child.

3. A notice contemplated in subsection (2) shall be delivered by a
police officer upon the request of the children’s officer in the prescribed
manner.

4. A person who has been notified pursuant to subsection (2) may
apply to the children’s officer not to attend the assessment, and if the
children’s officer exempts the person from attending the exemption, he or
she shall indicate so in writing.

5. A person notified in terms of subsection (2) and not exempted in
terms of subsection (4) who fails to attend the assessment, commits an
offence and shall be liable upon conviction to a fine not exceeding fifty
thousand shillings or to imprisonment for a term not exceeding three
months, or both. .

6. A children’s officer may request a police officer, in the prescribed
manner, to—

(a) obtain any relevant documentation required for the completion of
assessment of a child;

(b) locate a child's parent or guardian or a fit person.

7. The children’s officer shall make every effort to locate a parent or
guardian or fit person for the purposes of concluding the assessment of a
child.

8. A children’s officer shall, in a language that the child understands—
(a) explain the purpose of assessment to the child:
(b) inform the child of his or her rights in the prescribed manner:

(c) explain to the child the immediate procedures to be followed in
terms of this Act;

(d) ascertain whether the child understands the information provided
under(a), (b), (¢) and record the child’s response;
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(e) estimate the age of the child if it is uncertain to determine the
criminal responsibility of the child;

(f) if the children’s officer is certain that the child is above the age of
twelve years, or understands right from wrong if the child is
below the age of fourteen, determine if the child was used by an
adult to commit the offense;

(g) gather information relating to any previous convictions, any
previous diversions, and any pending charges against the child;

(h) formulate recommendations on the possible release or detention
and placement of the child;

(i) formulate recommendations on whether the matter should be
referred to a children’s Court, together with reasons; and

() any other information that the children’s officer considers
important for the promotion of the best interests of the child, or
any other objects of this Act.

9. The children’s officer may, at any stage during the assessment of a
child, consult with—

(a) the Director of Public Prosecutions or a prosecutor duly
designated by the Director;

(b) the police officer who arrested the child, served the summons,
issued the written warning or is responsible for the investigation
of the matter; or

(¢) any person who may provide information necessary for the
assessment.

10. The children’s officer may contact or consult any person who is
not present at the assessment and who has any information relating to the
assessment, and if such additional information is obtained, the child shall
be informed of such information.

11. The children’s officer shall encourage the participation of the
child during the assessment process.

12. The assessment report together with any relevant documentation
to the inquiry shall be submitted by the children’s officer to the magistrate
conducting the preliminary inquiry before the child's appearance at the
preliminary inquiry. _

13. The children’s officer shall complete an assessment report in
accordance with the eleventh Schedule.

-
1
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SIXTEH SCHEDULE Section 220 (5)
PART B—ASSESSMENT FORM
1. Personal details of the Child:
(a) Name of Child------------------
(b) Gender of Child--- --- ---
(c) Age of child--- e
(d) Means through which age of child is ascertained

2. Details on the following:
(a) Where and with whom the child lives;
(b) Whether the child has been receiving formal education;

(c) Whether the child has a disability, and in particular, information
regarding a child’s mental health;

(d) Whether the child has been subjected to physical or sexual abuse
abuse;

() Whether the child has been exposed to domestic violence;

(f) Whether the child is engaged in any work likely to be hazardous or
to interfere with the child's education, or to be harmful to the
child's health or physical, mental, spiritual, moral or social
development; :

(g) Whether the child is displaced as a consequence of war, civil
disturbances or natural disasters;

(h) Whether any of the offences mentioned in the Fourteenth Schedule
have been committed against the child, or if he is a member of the
same household as a child against whom such offence has been
committed, or is a member of the same household as a person who
has been convicted of such an offence against a child;

(i) Whether the child is engaged in the use of, or trafficking of drugs
or any other substance that may be declared harmful by the
Cabinet Secretary responsible for health;

(j) The social circumstances of the child;

(k) Information relating to any previous convictions, any previous
diversions or any pending charges against the child;

(I) Recommeendations on the next steps including:

(i) where appropriate, prospects of diversion of the matter;









The Children Bill, 2021 1193

EIGHTH SCHEDULE Section 251 (2)
TRANSITIONAL PROVISIONS
Local Authorities

1. The county governments responsible for the areas falling under the
local authorities appointed under section 41 of the Children Act 2001
(now repealed) shall be the county government entities for purposes of this
Act.

Existing Offices

2.(1) A person who immediately before the coming into force of this
Act held or was acting in an office of emolument under the repealed Act
shall, as far as it is consistent with this Act, be deemed to have been
appointed as from the coming into force of this Act to hold, or to act in,
that office or the equivalent office under this Act.

(2) A person who before coming into force of this Act would have
been required under law to vacate office at the expiration of a period of
service or on their attainment of an age specified under the applicable law
shall, despite clause 2, vacate office at the expiration of that period or on
the attainment of that age.

(3) This clause does not affect any powers conferred by or under this
Act or any other law on a person or an authority to make provision for the
abolition of an office, for the removal from office on stated and reasonable
grounds of persons holding or acting in that office and from requiring
persons to retire from office.

Pending Matters

3. Where a matter or thing has been commenced before the coming
into force of this Act by a person or an authority having power in that
behalf under the repealed Act, that matter or thing may be carried on and
completed by that person or authority on or after the commencement and it
shall not be necessary for that person or authority to commence that matter
or thing de novo.

Succession to Property

4.(1) The property and the assets which immediately before the
coming into force of this Act were vested in an authority or a person for
the purposes of, or in right of, the Republic or in the government shall, on
the coming into force of this Act, without further assurance than this
clause, vest in the authority or person.

(2) Where immediately before the coming into force of this Act a
person or authority held property or assets in trust for a child or an
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authority for the purposes of, or in right of, the child or Republic that
person or authority shall on the coming into force of this Act hold that
property or those assets on the like trust for the purposes of, or in the right
of, the child or Republic.

5. Devolution of Other Rights
(1) Subject to this schedule,

(a) where, under an existing law, a function, prerogative, privilege or
right is vested in a person or in an authority, that function,
prerogative, privilege or right shall vest, on the coming into force
of this Act, in the appropriate person or authority under this Act,
and accordingly that person or authority may do the things
necessary for the exercise or the performance; and

(b) a function, obligation, privilege or right vested in the State shall
continue to be vested.

(2) For the purposes of subclause (1), “functions” includes powers
and duties.

Legal Proceedings

6.(1) Subject to this Schedule, legal proceedings pending
immediately before the coming into force of this Act before a court of
competent jurisdiction, including proceedings against or by the State, shall

not be affected by the commg mto force of this Act, and may be

continued.

(2) Where proceedings for an offence against any person were
commenced before the coming into force of this Act, the offence shall,
after the coming into force of this Act, be dealt with, tried and determined
in accordance with this Act, and the forfeiture, penalty or punishment in
respect of that offence shall, subject to sub-clause (3), be imposed as if
this Act had not come into force.

(3) Where under this Act the forfeiture, penalty or punishment is
mitigated or reduced in relation to the forfeiture, penalty or punishment
that would have been applicable had this Act not come into force, the
provisions of this Act relating to forfclturc penalty or punishment shall

apply.
(4) Where proceedings for an offence against any person are
commenced after the coming into force of this Act—

(a) the offence, whenever committed, shall be dealt with, inquired
into, tried and determined in accordance with this Act;
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(b) where the offence was committed before the coming into force of
this Act, the forfeiture, penalty, or punishment to be imposed on
conviction for that offence shall be the forfeiture, penalty or
punishment authorised or required to be imposed by this Act or -
by the law that would have applied had not this Act come into
force, but the lesser of the two forfeiture, penalties or
punishments shall be awarded; and

(c) where the offence is committed after the coming into force of this
Act, the forfeiture penalty or punishment to be imposed on
conviction for that offence shall be the forfeiture, penalty or
punishment authorised or required to be imposed.

(4) A direction, notice, order, permit or any other document that was
granted, issued or made under the repealed Act, and that was valid
immediately before the coming into force of this Act, shall be given effect
as if granted, issued or made under this Act.

(5) In any document, enactment or instrument, a reference to the
Council, or to the Adoption Society, under the repealed Act, shall be read
and construed as a reference to the Council, or to the Adoption Society,
under this Act.

(6) The Cabinet Secretary may, by statutory instrument, make the
consequential, incidental or supplemental provisions which are expedient
or necessary for the purpose of giving full effect to the transfer or
assignment, by or under this Act, of a function.

(7) A function transferred under this Act includes the transfer of any
liabilities, property or rights incurred, held or enjoyed by an authority or a
person in connection with the function transferred.

(8) The provisions of the Interpretation and General Provisions Act
relating to implied powers shall apply to the authority or person (o which
or to whom a transfer of a function is made under this Act.

(9) Where a difficulty arises with respect to a transitional provision in
this Schedule, the Cabinet Secretary may, by statutory instrument, make
the adaptations or modifications as shall—

(a) prevent an anomaly that has arisen; or
(b) satisfactorily deal with the difficulty that has arisen.
(10) A transferred officer—

(a) shall hold office by the same tenure and any other terms and
conditions of service; and
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MEMORANDUM OF OBJECTS AND REASONS
Statement of the Objects and Reasons for the Bill

The principal object of this bill is to repeal the Children Act, 2001; to
provide for parental responsibility, fostering, adoption, custody,
maintenance, guardianship, care and protection of children; to make
provision for the administration of children’s institutions; to give effect to
the provisions of the Constitution and for connected purposes.

The Bill seeks to align the Children Act with the Constitution of
Kenya, 2010, international and regional treaties and instruments dedicated
to the promotion and protection of the rights of the child.

Part I (Clauses 1-3) contains the preliminary provisions.

Part II (Clauses 4-27) provide for the safeguards for the rights and
welfare of the child and the enforcement of these rights.

Part III (Clauses 28-34) contains provisions relating to parental
responsibility, extension of responsibility beyond eighteenth birthday and
provides for regulations thereof.

Part IV (Clauses 35-52) provides for the administration of children’s
services, and contains general provisions relating to the National Council
for Children’s Services and the role of County Governments in the
administration of children services.

Part V (Clauses 53-63) contains financial provisions which include
the funds of the Council, financial year of the Council and the obligation
for accounts and audit. It also provides for the appointment of the Director
of Children’s Services.

Part VI (Clauses 64-92) contains general provisions relating to
Children Institutions including their establishment, governance structure
and administration.

Part VII (Clauses 93-103) provide for the Jurisdiction and
establishment of the Children’s Court.

Part VIII (Clause 104-124) contains general provisions relating to
custody and maintenance of children.

Part IX (Clauses 125-135) contains general provisions relating to
Guardianship.

Part X (Clauses 136-143) provides' for the judicial intervention for
the care and Protection of children.
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Part XI (Clauses 144-171) contains substantive provisions for the
administration of services relatmg to Children in need of care and
protection.

Part XII (Clauses 172—184) contams gencral provisions rc]atlng to
foster care Placement.

Part XIII (Clauses 185-218) contains, general provisions relating to
Adoption.

Part XIV (Clauses 219-245) contains general provisions relating to
Children in Conflict with the Law, including procedure in diversion.

Part XV (Clauses 246-251) includes Miscellaneous and General
Provisions.

The First Schedule providcs for best interest considerations.

The Second Schedule provides for the conduct of business and
affairs of the Council. ;

The Thn'd Schedule provides for welfare schemes.

The Fﬁurtll Schedule provides for the offcm:ts dlsquahfymg an
applicant from adoption, -

The Fifth Schedule provides for the offences requiring record and
preservation of information with regard to the condition of the child.

The Sixth Schedule provides for the assessment of a child who is in
conflict with the law.

The Seventh Schedule provides for the offences entitling a child to
legal representation.

The Eighth Schedule provides for the transitional provisions.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

This Bill delegates legislative powers to the Cabmet Secretary and
the Chief Justice but it does not limit fundamental rights and freedoms.

Statement of how the Bill concerns county governments

The Bill concerns county governments in terms of Article 109(5) of
the Constitution as it contains provisions that affect the functions and
powers of the county governments as set out in the Fourth Schedule to the
Constitution. -
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