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A Bill for

AN ACT of Parliament to provide for the establishment
and operationalization of the National Electronic
Single Window System in order to facilitate trade,
the establishment of the Kenya Trade Network
Agency, to provide for electronic transactions, and
for connected purposes

ENACTED by Parliament of Kenya, as follows —
PART I-PRELIMINARY

1. This Act may be cited as the National Electronic
Single Window System Act, 2021.

2. In this Act, unless the context otherwise requires—

“addressee” in respect of a data message, means a
person who is intended by the person originating the data
message to receive the data message, but not a person
acting as an intermediary in respect of the data message;

“advanced electronic signature” has the meaning
assigned to it under section 2 of the Kenya Information and
Communications Act, 1998;

“Agency” means the Kenya Trade Network Agency
established under section 23;

“authorised person” means a person authorised by the
Agency as a user of the System;

“Board” means the Board of Directors of the Agency
established under section 25;

“Cabinet Secretary” means the Cabinet Secretary for
the time being responsible for matters relating to finance;

“computer” has the meaning assigned to it under
section 2 of the Kenya Information and Communications
Act, 1998;

“customs” has the meaning assigned to it under
section 2 (1) of the East African Community Customs
Management Act, 2004;

“data” has the meaning assigned to it under section 2
the Kenya Information and Communications Act, 1998;

“data message” means data message generated, sent,
received or stored by computer and includes—
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(a) voice, where the voice is used in an automated
transaction; and

(b) a stored record;

“disclosure” in relation to personal information,
includes the disclosure of information extracted from data
or the transfer of such data, but does not include a
disclosure made directly by a user to an employee or agent
for the purposes of enabling the employee or agent to carry
out the employee’s or agent’s duties;

“electronic form” has the meaning assigned to it under
section 2 of the Kenya Information and Communications
Act, 1998;

“electronic record” has the meaning assigned to it
under section 2 of the Kenya Information and
Communications Act, 1998;

“electronic signature” has the meaning assigned to it
under section 2 of the Kenya Information and
Communications Act, 1998;

“electronic communication” means communication by
means of data messages;

“electronic records system” includes a computer
system or other similar device by or in which data is
recorded or stored and the procedure for recording and
storing of electronic records;

“electronic transaction” means the exchange of
information or data or the sale or purchase of goods or
services between businesses, households, individuals,
governments or public or private organizations, conducted
over computer-mediated networks;

“information” includes data, text, images, sounds,
codes, computer programmes, software and databases;

“information system” means a system for generating,
sending, receiving, storing, displaying or otherwise
processing data messages and includes the internet or any
other information sharing system;

“intermediary” means a person who, on behalf of
another person, whether as an agent or not, sends, receives
or stores a particular data message or provides other
services with regard to that message;
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“originator” means a person by whom or on whose
behalf, a data message is sent or generated prior to storage,
but does not include a person acting as an intermediary in
respect of that data message;

“services” include any facility and value-addition
products offered by the Agency or any user of the System
for facilitating trade;

“System” means the National Electronic Single
Window System established under section 3;

“service level agreement” means any contract entered
into between the Agency and a user of the System that
defines the level of service that the user of the System is
expected to provide;

“Shippers Council of East Africa” means the Shippers
Council of East Africa registered under the Societies Act;
and

“trade” means domestic, cross-border and international
trade on goods either through exchange in airports, seaport,
dry ports or imports or exports on exports on transit.

PART II-THE ESTABLISHMENT AND
ADMINISTRATION OF THE NATIONAL
ELECTRONIC SINGLE WINDOW SYSTEM

3. (1) There is established a system to be known as the
National Electronic Single Window System.

(2) The System shall serve as a single entry point and
platform for any person involved in trade and transport to—

(a) lodge documents electronically including import
or export documents for processing and approval;
and

(b) facilitatetheelectronic payment for fees and levies,
due to the Government, on goods imported or
exported for transactions submitted through the
System.

(3) Despite subsection (2), the System may be used by
a person involved in domestic trade transactions.

4. The main objectives of the System shall be —

(a) to facilitate the single-entry point submission and
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(a) issue a notification of registration to a registered
user of the System; and

(b) keep and maintain an electronic register of the
registered users.

(4) The Agency may —

(a) reject an application under this section where a
person fails to meet the conditions specified in the
Regulations or any other law;

(b) deregister a person registered under this section
where the person—

(i) contravenes the conditions specified in the
Regulations made under this Act or any other
law; or

(ii) has been convicted of an offence under this
Act or any other relevant law relating to
improper access to or interference with the
System.

10. The Agency shall, for the purposes of establishing
a regional or international electronic single window
system —

(a) be the national lead agency; and

(b) collaborate with regional and international
institutions or agencies.

PART III -IMPROVING CERTAINTY IN
RELATION TO ELECTRONIC INFORMATION
AND ELECTRONIC COMMUNICATION IN THE
SYSTEM

11.(1) The provisions of Part VIA of the Kenya
Information and Communications Act, 1998, or any other
law relating to electronic transactions and cyber security
shall apply to the System.

(2) The Agency shall, in relation to electronic
transactions conducted under the System, have and exercise
the powers to—
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(a) facilitate electronic transactions by use of reliable
electronic records; and

(b) promote public confidence in the integrity and
reliability of electronic records in the system.

12. Information submitted, communicated or referred Llegﬂ' effect of
to in an electronic form in the System by the user, shall i
have the same legal effect as if it was submitted in a
physical form.

13.(1) A legal requirement under any law that E‘:;f‘:‘s’:lw .

. . . . oile Oon O
requires information or document to be in writing shall be  documents and
deemed to have been met if the information or document in  access to

: il
the System is— information

(a) produced, recorded, retained or presented in the
form of a data message; and

(b) readily accessible in a manner which is usable for
subsequent reference.

(2) The Agency may provide information in the
System for use by an authorised person.

(3) The System shall provide a platform for—

(a) making a request for registration or deregistration;
(b) making an application;

(c) giving, sending or serving a notification;

(d) making, varying or cancelling a transaction;

(e) deregistration of users; and

(f) any other matter that is relevant td the objects of
the Act.

(4) Despite any other provision in this Act, a legal
prescription relating to the form or layout of, or the
materials to be used for writing, information, or any similar
requirement in the System, may not be compiled during the
generation of information from the System.

14. (1) A signature, a statement or a document that rf,’:nms‘;ﬁf,’"'
requires to be notarised, acknowledged, verified or made T
under oath shall be fulfilled in the System if an advanced or
secure electronic signature of a person authorised by law to
sign or notarise the document is attached, incorporated or is

logically associated with the electronic record.
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(4) Where the originator of a data message in the
System receives an acknowledgment from the addressee,
and unless there is evidence to the contrary, it shall be
presumed that the addressee received the data message.

(5) The presumption contemplated under subsection
(4) shall not imply that the content of the electronic record
correspond to the content of the record that has been
received.

(6) Where the acknowledgment of a data message
states that the related data message fulfilled the technical
requirements, - either agreed upon or prescribed in
applicable standards, it shall be presumed that those
requirements have been made.

(7) Except in so far as it relates to sending or receiving
of a data message, this section shall not apply to the legal
consequences that arise from the data message or from the
acknowledgment of its receipt.

20. In addition to the requirements prescribed under
section 83I of the Kenya Information and Communication
Act, where a person is required to retain information that is
contained in the System, that person shall—

(a) also retain such information he or she has obtained
that may enable the identification of —

(1) the origin of electronic communication;

(i1)) the  destination of the  electronic
communication; and

(ii1) the time when the electronic communication
was sent and when it was received;

(b) ensure that the information referred to in
paragraph(a), is readily accessible for subsequent
reference.

21. The Agency shall provide or produce information
that is in paper or other non-electronic form by providing or
producing the information in electronic form, whether by
means of an electronic communication or otherwise, if—

Requirements
relating to
retention of
information.

Requirement to
provide or
produce
information in
electronic form.



The National Electronic Single Window System Bill, 2021 389

(a) the form and means of the provision or production
of the information ensures the maintenance of the
integrity of the information, and the information is
readily accessible for subsequent reference; and

(b) the person to whom the information is required to
be provided or produced consents to the
information being provided or produced in an
electronic form and, where applicable, by means
of an electronic communication.

22.The Agency shall when required, provide or Requirementto
provide or to

produce information that is in electronic form— produce
information in
paper form.

(a) in a paper or other non-electronic form and where
the maintenance of the information cannot be
assured, the authorised user who is required to
provide or produce the information shall—

(i) notify every person to whom the information is
required to be provided or produced, of that
fact; and

(ii) if requested to do so, provide or produce the
information in electronic form in accordance
with the provisions of paragraph (b).

(b) in electronic form, whether by means of an
electronic communication or otherwise, if—

(i) the form and means of the provision or
production of the information assures the
maintenance of the integrity of the
information;

(i) the information is readily accessible for
subsequent reference; and )

(ili) the person to whom information is required to
be provided or produced consents to the
provision or production of the information in
an electronic form and, if applicable, by
means of an electronic communication.

PART IV—ESTABLISHMENT AND FUNCTIONS OF
THE KENYA TRADE NETWORK AGENCY

23. (1) There is hereby established an agency known tEhsm:lishmem of
as the Kenya Trade Network Agency. R BT
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(2) The Board shall have all the powers necessary for
the performance of its functions under this Act, and in
particular, but without prejudice to the generality of the
foregoing, the Board shall have power to—

(a) administer the assets and funds of the Agency in
such manner and for such purposes as shall
promote the best interests of the Agency;

(b) receive grants, donations or other moneys on
behalf of the Agency;

(c) enter into association with such other institutions,
persons, bodies or organizations within or outside
Kenya as the Board may consider desirable or
appropriate in furtherance of the purposes for
which the Agency is established;

(d) impose fees and charges as may be approved by
the Cabinet Secretary, from time to time, for the
use of any services provided by the Agency; and

(e) formulate and approve the strategies and plans for
the Agency.

27.The Board may, by resolution either generally or
in any particular case, delegate to a committee of the
Board, or to any member, officer, employee or agent of the
Agency the exercise of any powers or the performance of
any of the functions or duties the Agency as authorized by
this Act to exercise or perform.

28. (1) There shall be a Chief Executive Officer of the
Agency appointed by the Board who shall be responsible
for the day to day operations and administration of the
Agency.

(2) A person shall qualify for appointment as a Chief
Executive Officer if that person—

(a) is a holder of at least an advanced relevant degree
from a university recognised in Kenya; and

(b) has at least ten years working experience at a
senior management level.
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(I) any other matter required in order to achieve the
objectives of the Act.

(3) For the purpose of Article 94(6) of the
Constitution—

(a) the purpose and objective of the delegation under
this section is to enable the Cabinet Secretary to
make rules to provide for the better carrying into
effect the provisions of this Act;

(b) the authority of the Cabinet Secretary to make
regulations under this Act shall be limited to
bringing into effect the provisions of this Act and
fulfilment of the objectives specified under this
section;

(c) the principles and standards applicable to the rules
made under this section are those set out in the,
Interpretation and General Provisions Act and the
Statutory Instruments Act, 2013.

40. The Kenya Trade Network Agency Order, 2010 is
hereby revoked.

41. (1) All rights, obligations and contracts which,
immediately before coming into operation of this Act, were
vested in or imposed on the former Board shall by virtue of
this section, be deemed to be the rights, obligations and
contracts of the Board.

(2) Upon the commencement of this Act, any member
of the former Board shall be deemed to be a member of the
reconstituted Board for the unexpired period of his or her
term of service.

(3) Every person who immediately before the
commencement of this Act was an officer or member of
staff of the former Boardshall be an officer or member of
staff of the Board.

(4) The Chief Executive Officer of the former Board
shall be the Chief Executive Officer of the Board and shall
serve for his or her unexpired term.

(5) In this section, “former Board”” means the Board of
the Kenya Trade Network Agency established under the
Kenya Trade Network Agency Order, 2010 (now revoked).

42. The Acts specified in the Schedule are amended in
the manner specified in that Schedule.
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MEMORANDUM OF OBJECTS AND REASONS

The principal object of this Bill is to provide a framework to facilitate
trade and commerce using the National Electronic Single Window System.
This is done through the establishment of the National Electronic Single
Window System and prescribing a framework for its operations.

The structure of the Bill is as follows:

Part I (Clauses 1-2) of the Bill provides for preliminary matters
including the short title and interpretation of terms used in the Bill with a
technical meaning.

Part II (Clauses 3-10) of the Bill contains provisions stating the
objects of the Bill and the establishment and administration of the
National Electronic Single Window System. The System is intended to
serve as a single entry point for persons involved in trade for the purposes
of lodging import and export documents electronically and making
electronic payment of fees, levies, and other payments due to the
government.

Further, this Part makes it a requirement for the system to employ
internationally accepted standards and procedures in order to conform to
the basic principles of a workable single window system.

Part III (Clauses 11-22) of the Bill makes provisions aimed at
improving certainty in relation to electronic information and electronic
communication. It provides that the provisions of the Kenya Information
and Communication Act, 1998 relating to electronic transactions shall
apply to trade-related transactions and that the Agency shall be responsible
for oversight of such transactions.

This Part also makes provisions relating to legal effect of electronic
records, dispatch and receipt of electronic documents and existing legal
requirements in relation to documents as they relate to electronic
documents under this Act.

Part IV (Clauses 23-29) of the Bill proposes for the establishment of
the Kenya Trade Network Agency which shall be administered by a Board
of Directors. This part also provides for the functions of the Agency and
the powers of the Board.

Part V (Clauses 30-33) of the Bill contains financial provisions and
specifically Clause 30 lists the sources of funds for the Agency.

Part VI (Clauses 34-41) of the Bill contains general provisions
including content requirements, copyright issues, security of the system






