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THE CHAIRPERSON’S FOREWORD

This report contains details of the Committee proceedings on the consideration of the Kenya
Information and Communication (Amendment) Bill (National Assembly Bill No. 20 of
2019).

The Kenya Information and Communication (Amendment) (National Assembly Bill No. 20
of 2019) sponsored by Hon. Elisha Odhiambo, MP, was read a First Time on 25 September,
2019 and referred to the Departmental Committee on Communication, Information and
Innovation for consideration pursuant to National Assembly Standing Order No.127.

The principal objective of the Bill is to amend the Kenya Information and Communications
Act Cap. 411A to enable persons operating a telecommunication system or providing a
telecommunication service to engage in any other business and provide for the separation of
such other business from the telecommunication business. The Bill further seeks to make
provisions for quality of service to consumers making calls by compelling licensees in the
telecommunication industry to invest in infrastructure that will guarantee quality of service
for consumers making calls. Further, the Bill seeks to amend Section 84J of the Act, which
makes provisions for the universal Fund in order to improve on the management of the
Universal Service Fund by the Communications Authority of Kenya by expanding the
objectives of the Fund.

The Committee placed an advertisement in the local dailies on 18™ October 2019 inviting the
public to submit their views on the Bill on or before 1 November 2019. By close of the
submission’s deadline, the Committee had received a total of four memoranda from CODE-IP,
Kictanet, Jamii Telecommunications and Communications Authority which are incorporated in this
report.

The Committee further held County forum meeting with stakeholders from Nairobi County
whereby they met with CODE-IP, Kictanet, Jamii Telecommunications and Communications
Authority Thereafter, the Committee proceeded for a report writing retreat which provided
the opportunity to consider the submissions and to further draft, consider and approve the
report.

On behalf of the Departmental Committee on Communication, Information and Innovation
and pursuant to the provisions of the Standing Order 199 (6), it is my pleasant privilege and
honour to present to this House the Report of the Committee on its consideration of the
Kenya Information and Communication (Amendment) Bill(National Assembly Bill No. 20 of
2019)

The Committee is grateful to the Offices of the Speaker and the Clerk of the National
Assembly for the logistical and technical support accorded to it during its sittings. Finally, I
wish to express my appreciation to the Honorable Members of the Committee who made
useful contributions towards the preparation and production of this report.

Hon. William Kisang, M.P — Chairperson
Departmental Committee on Communication, Information and Innovation




1.0
1.1

PREFACE
Establishment of the Committee

1. The Departmental Committee on Communications, Information and Innovation is established
under Standing Order 216 whose mandate pursuant to the Standing Order 216 (5) is as
follows;

a.

Investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
Ministries and departments;

Study the programme and policy objectives of Ministries and departments and the
effectiveness of the implementation;

Study and review all legislation referred to it;

Study, assess and analyze the relative success of the Ministries and departments as
measured by the results obtained as compared with their stated objectives;

Investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the
House;

To vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee on
Appointments);

(fa) examine treaties, agreements and conventions;

g.

h.

j.
1.2

make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

consider reports of Commissions and Independent Offices submitted to the House
pursuant to the provisions of Article 254 of the Constitution; and

Examine any questions raised by Members on a matter within its mandate.

Mandate of the Committee

2. In accordance with Second Schedule of the Standing Orders, the Committee is mandated to
oversee Communication, Information, media and broadcasting (except for broadcast of
parliamentary proceedings), Information Communications Technology (ICT) development
and advancement of technology and modernization of production strategies. '

3. In executing its mandate, the Committee oversees the following Departments;

i)
i)

State Department of Broadcasting and Telecommunications
State Department of ICT & Innovation



15.

16.

17.

18.

19.

20.

21.

3.0 PUBLIC PARTICIPATION/STAKEHOLDER CONSULTATION

In considering the Kenya Information Communication (Amendment) Bill, 2019, the
Committee took into account the memoranda and oral submissions received from the
public and its deliberations. The following constitutes the views of the Committee on the
issues arising with regard to each Clause of the Bill—

Clause 2 on licensees may operate other business

JTL submitted that Section 25A already exist in the KICA Act 1998 (No.2 of 1998)
which was introduced by Act No. 18 of 2018.They recommended renumbering of the
sections in the Act to avoid duplication. They further noted that the word “and” or “or”
was missing in subsection (a) and that it should be inserted as the subsections are
conjunctive.

CA proposed deletion of the amendment as the Companies Act, 2015 allows for
registered companies to carry out any legal business activity other than those they may
specifically prohibit under their memoranda and articles of association. Further, the
Authority as the regulator of the ICT sector encourages innovations in the industry and
does not desire to cripple this by mandating the telecommunication service providers
have each innovation running on different platforms by splitting business. The Kenya
Information and Communications (Fair Competition and Equality of Treatment)
Regulations 2010 provides a regulatory framework for the promotion of fair competition
and equal treatment in the sector.

CODE-IP proposed that in subsection 25A(1)(5), the word “Commission” be deleted and
replaced with the word “Authority” to align institutional definition with that on Kenya
Information and Communications Act, 2013

Kictanet submitted as follows;

(i) agreed with subsection 25 A (a) and (b) stating that there was a framework in
place for licenses in any industry and if a telco gets into that business it would
need to apply for that license. Further submitted that subsection (b) should be
deleted citing dictating how a company runs its strategy will add bottlenecks,
increase operational costs and stifle it.

(ii) Deletion of subsection (2) indicating that any other related business needs an
operating license as the available regulations

(iii)Deletion of subsection (3), that the offence being committed should be clear
enough

(iv)Deletion of subsection (3) and (4)

Clause 3 on compensation of call drops

JTL was of the view that Section 83A of the Act, licensees are penalized Kshs. 500,000
up to a maximum of 0.2%of annual gross turnover for failing to comply with license
conditions which include meeting quality of service standards. They were of the opinion
that enacting this provision would amount to the Authority penalizing a service charter
even when it complies with another regulation made under the same source of power.

CA proposed deletion of subsection (1) and (2) citing that the proposed amendment is
already provided for under the (Kenya Information and Communication and Licensing of
Service) Regulations 2010. The proposal places a significant liability on
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telecommunication companies for dropped calls and the amount prescribed is too
punitive and can cripple business in the industry.

22. Kictanet proposed amendment of the subsection 34A (1) to have the figure as percentage
of the cost of the call and that it was not clear how the figure was arrived at. They further
observed that there was a subsidiary clause by the regulator where telecommunication
companies are penalized a percentage of their profit for the poor quality of service.

Clause 5

23. CA proposed deletion of section citing Kenya Information and Communications
(Universal Access and Service Regulations 2010 provides a regulatory framework for the
design and implementation of universal access and service provision for the
administration of fund. The regulations also provide for the preparation, maintenance and
reporting mechanisms of the Fund’s account. The Authority also submits a report on the
utilization of the fund to Ministry of information Communication and Technology which
in turn tables the same to Parliament, hence no need for the Authority.

24. JTL submitted that;

(i) It was important to have a clear definition of the overall USF objectives in order
to put the Fund to the use for which it was intended and to achieve desired levels
of governance and oversight.

(i) Subsection 2(a) was ambiguous and fails to provide for measurable objective.

(iii)Subsection (a) the word “promote” is a rather passive word and one that carries
no incentive.

(iv)Subsection (b) was not clear whether it is intended that all libraries in the
Country are covered under this provision or whether reference should be public

libraries only.

(v) Subsection (5) the utilization percentage in subsections (a) to (d) does not add up
to 100%.

(vi)new subsection 5(2) (g) be inserted to include an additional objective of the USF
to build five or BTS’s in at least ten undeserved counties. The BTS must be
available for sharing and this will lower entry barriers and increase competition,
promote provision of quality services at affordable costs, increase take up of
connectivity services, lower asset duplication and increase investment in
innovation and emerging technologies. '

25. Kictanet proposed ;

(i) deletion of subsection 2 (a) as the objective of the Fund is very clear and should
be used to fulfill those objectives and that CA has a department that can address
quality control issues hence no need for legislating it.

(ii) Amendment of subsection (b) to ensure there is proportionate allocation of the
USF to expand coverage in underserved regions and ensure that there is equitable
distribution of resources across the Country.

(iii)Maintaining of subsection (c), (d) (e) and (f)

(iv)subsection (4) should be tailored towards demanding more transparency from the
Authority.

(v) Agreed with subsection 4(b) citing that there should be more outcomes of
Universal Service Advisory Council board meetings and how the UF is spent.
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(vi)Agreed with subsection (5) citing that it prescribe in the narrowest terms possible
on what USF should be used to achieve to avoid abuse of the fund.

(vii) Proposed deletion of subsection 5(d) indicating that 10% is a lot to be
allocated as miscellaneous instead of expanding the uses of USF, it should be
utilized first to meet its original objectives

(viii) Agreed with subsection 6

26. CODE-IP submitted as follows; -

(i) Subsection 5 (a), correct the typographical error (sixty percent and not six
percent). Emphasis should be put on provision of supplying telecommunication
services as opposed to more generic;

(ii) Subsection 5(c); that section 5(a) already provides for sixty percent of the Fund to
increase access to telecommunication to all consumers nationwide;

(iii)Subsection 5(d) delete the word “commission” and replace with the word
“Authority” to align with the definition on KICA Act, 2013;

(iv)Proposed insertion of subsection 6 (a) to read “a person who fails to utilize the
USF commits an offence and shall be liable upon conviction to a fine not
exceeding two million shillings or to imprisonment for term not exceeding two
years or both”; and

(i) Insert subsection 6(b) to read “ a person benefitting from the fund contrary to
established objectives of the USF, commits an offence and shall be liable upon
conviction to refund the full amount, a fine not exceeding twenty million shillings
or an imprisonment for a term not exceeding four years or both”

12



4.0 COMMITTEE OBSERVATIONS

The Committee having analysed the Bill and representation from stakeholders observed

that; -

(a) The proposed Bill refers to the term, “Commissions” in reference to the

communications Authority of Kenya the same should be amended in accordance
with the provisions of the Kenya Information and Communications Act in
reference to the Authority;

(b) The Companies Act, No. 17 of 2015 allows registered companies to carry out any

legal business activity other than those they may be specifically carrying out, and
this is outlined in their respective Memoranda and Articles of Associations;

(c) The Kenya Information and Communication Licensing and Quality of Service

regulations ,2010 adequately provide parameters necessary for quality of service;

(d) There was no need of prescribing actual amounts of money to be paid to

consumers in terms of compensation as the figure may vary from time to time.
Prescriptions of any form of consumer compensation including monetary
compensation is best done in regulations which can be amended easily as opposed
to legislation;

(e) There was urgent need to audit the efficacy of all regulations promulgated under

®

the Kenya information Communications Act, CAP 411A and propose
amendments to the regulations that are not effective; and

The objectives and uses of the Universal Service Fund ought to be amended under
section 84J as the fund was being under-utilized yet there was an urgent need for
affirmative action to ensure that marginalised areas are able to access information
technology services.

13



5.0 COMMITTEE RECOMMENDATIONS

In light of the submissions in the memoranda, the oral representations made before the
Committee and the Committee deliberations on the Bill, the Committee made the
following recommendations: -

CLAUSE 2
THAT, clause (2) of the Bill be deleted;

Justification:

The companies Act, 2015 already provides for this proposal that allows
telecommunication companies to carry out other businesses and obtain the necessary
licenses.

CLAUSE 3
THAT, clause (3) of the Bill be deleted;

Justification:

The Kenya Information and Communication Licensing and Quality of Service regulations
2010 have been formulated and adequately provides parameters necessary for the quality
of services by providers to consumers;

CLAUSE 5
THAT, clause 5 of the Bill be further amended by-
(i) renumbering the existing clause (5) as clause (4);
(i1) deleting subclause (2) and substituting thereof the following new sub-
clause (2)

“(2) The object and purpose of the fund shall be to —

(a) develop telecommunication infrastructure to be shared by all
providers;
(b) increase telecommunications and advanced services to all
consumers, including those in low income and rural areas;
(c) support capacity building and promote innovation in information
and communications services technology;
(d) increase nationwide access to advanced telecommunication and
information communication technology services; and
(e) provide grant funds for information and communication
technology entrepreneurial startups.
(ili)  deleting the word “Commission” wherever it appears in subclause (4)
and substituting therefor the words, “Authority”;
(iv)  deleting subclause (5) and substituting therefor the following new
subclause (5)-

14



“(5) The Universal Service Fund shall be utilized by the Authority
in accordance with the recommendations of the Universal Service

Advisory Council as approved by the Board and in conformity with the
relevant laws and regulations.

Justification:

The amendment seeks to improve the management of the Universal Service Fund by
expanding the objectives to ensure that the fund is utilized properly and there is access of
telecommunications services to the consumers in the low income and rural areas.

SIGNED

HON.WILLIAM KISANG, MP - CHAIRPERSON

THE DEPARTMENTAL COMMITTEE ON COMMUNICATION,
INFORMATION AND INNOVATION
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DEPARTMENTAL COMMITTEE ON COMMUNICATION, INFORMATION AND

INNOVATION

THE NATIONAL ASSEMBLY
12TH PARLIAMENT - FOURTH SESSION (2020)
REPORT ON CONSIDERATION OF THE KENYA INFORMATION AND
COMMUNICATION (AMENDMENT) BILL, 2019 (N.A BILL NO.20)
the undersigned, hereby affix our signatures to this Report to affirm our approval

HON. MEMBER

SIGNATURE

Hon. Kisang, William MP (Chairperson)

2 Hon. Jane Wanjuki Njiru, MP (Vice Chairperson)
3. Hon. George Theuri , M.P.
4, Hon.Alfah, O. Miruka, M.P.
5. Hon. Annie Wanjiku Kibeh, M.P. ; =
6. Hon. Joshua Kimilu, Kivinda, M.P.
7. Hon.Marwa Kitayama Maisori, M.P.
8. Hon.Mwambu Mabongah, M.P.
0. Hon.Maritim Sylvanus, M.P.
10. | Hon.Mwangaza Kawira, M.P.
11. Hon. Jonah Mburu, M.P.
12. | Hon. Gertrude Mbeyu Mwanyanje,M.P
13. | Hon. Victor Munyaka , M.P.
14. | Hon.(Eng).Mark Nyamita Ogola,M.P
15. | Hon. Anthony Githiaka Kiai , M.P.
16.
Hon. Erastus Nzioka Kivasu, M.P.
v Hon. Godfrey Osotsi, Atieno , M.P.
. Hon. Innocent Momanyi, Obiri, M.P.
19.

Hon.Anthony, Tom Oluoch, M.P.







ANNEXURE 2 - MINUTES






MINUTES OF THE 38™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
COMMUNICATION, INFORMATION & INNOVATION HELD IN THE
BOARDROOM ON 6™ FLOOR AT HILTON GARDEN INN HOTEL ON FRIDAY
30™ OCTOBER, 2020 AT 10.00AM.

PRESENT
Hon. William Kipkemoi, M.P. -Chairperson
Hon. Jane Wanjuki Njiru, M.P. -Vice- Chairperson
Hon. Joshua Kimilu Kivinda, M.P
Hon. Jonah Mburu, M.P
Hon. Anthony Githiaka Kiai, M.P
Hon. Erastus Nzioka Kivasu, M.P
Hon. Godfrey Osotsi Atieno, M.P
Hon. Anthony Oluoch, M.P.
. Hon. Alfah O. Miruka, M.P
10. Hon. Maritim Sylvanus, MP
11. Hon. Annie Wanjiku Kibeh,M.P
12. Hon. Marwa Kitayama Maisori, M.P
13. Hon. Innocent Momanyi Obiri, M.P
14. Hon. Victor Munyaka, MP
APOLOGIES
1. Hon. Mwambu Mabongah, M.P

0P NAUL AWM~

2. Hon. Mwangaza Kawira, M.P
3. Hon. Gertrude Mbeyu Mwanyanje, M.P
4. Hon. George Theuri, M.P
5. Hon. (Eng.). Mark Nyamita, M.P
THE SECRETARIAT
1. Mr. Daniel Mutunga - Principal Clerk Assistant I
2. Ms. Ella Kendi - Clerk Assistant IT
3. Mr. Douglas Katho - Clerk Assistant II
4, Mr. Donald Manyala - Research Officer II
5. Mr. Thomas Ogwel - Fiscal Analyst II
6. Mr. Ndemo Atunga - Searjeant At-Arms
7. Mr.Eugene Luteshi - Audio Recording Officer
8. Mr. Steve Omunzi - Office Assistant

MIN.NO/NA/CI1/2020/158: PRELIMINARIES
The Chairperson called the meeting to order at thirty minutes past ten o’clock followed by a
word of prayer.

MIN.NO/NA/CI11/2020/159: ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Hon.Joshua Kimilu, MP and

seconded by Hon. Alfa Miruka, MP.

MIN.NO/NA/CI1/2020/160: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTING

The confirmation of the minutes of the previous sitting was deferred to the next sitting

agenda was deferred.



MIN.NO/NA/CI1/2020/161: CONSIDERATION AND ADOPTION OF THE REPORT
ON CONSIDERATION OF KENYA INFORMATION
AND COMMUNICATION (AMENDMENT) BILL (N.A
BILL NO. 20 OF 2019)

The Committee considered the draft report and adopted it with the following observations and

recommendations having been proposed by Hon. Erastus Kivasu, MP and seconded by Hon.

Godfrey Osotsi,MP.

Committee Observations
The Committee having analysed the Bill and representation from stakeholders observed that; -

(a) The proposed Bill refers to the term, “Commissions” in reference to the
communications Authority of Kenya the same should be amended in accordance with
the provisions of the Kenya Information and Communications Act in reference to the
Authority;

(b) The Companies Act, No. 17 of 2015 allows registered companies to carry out any legal
business activity other than those they may be specifically carrying out, and this is
outlined in their respective Memoranda and Articles of Associations;

(c) The Kenya Information and Communication Licensing and Quality of Service
regulations ,2010 adequately provide parameters necessary for quality of service;

(d) There was no need of prescribing actual amounts of money to be paid to consumers in
terms of compensation as the figure may vary from time to time. Prescriptions of any
form of consumer compensation including monetary compensation is best done in
regulations which can be amended easily as opposed to legislation;

(e) There was urgent need to audit the efficacy of all regulations promulgated under the
Kenya information Communications Act, CAP 411A and propose amendments to the
regulations that are not effective; and

(f) The objectives and uses of the Universal Service Fund ought to be amended under
section 847J as the fund was being under-utilized yet there was an urgent need for
affirmative action to ensure that marginalised areas are able to access information
technology services

Committee Recommendations

In light of the submissions in the memoranda, the oral representations made before the
Committee and the Committee deliberations on the Bill, the Committee recommended as
follows: -

CLAUSE 2
THAT, clause (2) of the Bill be deleted;

Justification:
The companies Act, 2015 already provides for this proposal that allows telecommunication
companies to carry out other businesses and obtain the necessary licenses.



CLAUSE 3
THAT, clause (3) of the Bill be deleted;

Justification:

The Kenya Information and Communication Licensing and Quality of Service regulations 2010
have been formulated and adequately provides parameters necessary for the quality of services
by providers to consumers;

CLAUSE 5
THAT, clause 5 of the Bill be further amended by-
1) renumbering the existing clause (5) as clause (4);
(i1) deleting subclause (2) and substituting thereof the following new sub-clause
2)

“(2) The object and purpose of the fund shall be to —

(a) develop telecommunication infrastructure to be shared by all providers;
(b) increase telecommunications and advanced services to all consumers,
including those in low income and rural areas;
(c) support capacity building and promote innovation in information and
communications services technology;
(d) increase nationwide access to advanced telecommunication and
information communication technology services; and
(e) provide grant funds for information and communication technology
entrepreneurial startups.
(iii)  deleting the word “Commission” wherever it appears in subclause (4) and
substituting therefor the words, “Authority”;
(iv)  deleting subclause (5) and substituting therefor the following new subclause
(5)-

“(5) The Universal Service Fund shall be utilized by the Authority in
accordance with the recommendations of the Universal Service Advisory
Council as approved by the Board and in conformity with the relevant laws and
regulations.

Justification:

The amendment seeks to improve the management of the Universal Service Fund by expanding
the objectives to ensure that the fund is utilized properly and there is access of
telecommunications services to the consumers in the low income and rural areas.

MIN.NO/NA/CI1/2019/162: ADJOURNEMENT
There being no other business, the meeting was adjourned at ten minutes past one o’clock. The

next meeting to be held on Friday 30" October 2020 at 2.30pm.
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National Assembly of the Republic of Kenya
Parliament Buildings
NAIROBI

Dear Sir

RE: JAMII TELECOMMUNICATIONS LTD - SUBMISSIONS ON THE KENYA
INFORMATION AND COMMUNICATIONS (AMENDMENT) BILL, 2019

Reference is made to the above subject matter.

Please find attached our written submissions on the same.
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Yours faithfully &

Caroline Simba '\ \\C)
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Head-.of/Legal & Regulatory Affairs D’
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THE KENYA INFORMATION AND COMMUNICATIONS (AMENDMENT) BILL, 2019
JAMII TELECOMMUNICATIONS LIMITED WRITTEN SUBMISSIONS

Executive Summary

Jamii Telecommunications Limited is a duly licensed telecommunications operator in Kenya. We have
reviewed The Kenya Information and Communications (Amendment) Bill, 2019 (“Amendment Bill”’) and

wish to make the following comments:

section 34A

the Act, licensees are
penalised KES.500,000
upto a maximum of
0.2% of annual gross
turnover for failing to
comply with license
conditions which
include meeting quality
of service standards.

Amendment | Proposed JTL’s Views Proposed JTL’s Amendment
Bill Section Amended KICA
Section
Section 2 Insertion of new | There already exists a | Please relook at the numbering of
section 25A Section 25A in The | sections in the Act to avoid duplicity.
Kenya Information and
Communications Act,
1998 (No.2 of 1998)
(the “Act”) which was
introduced by Act No.
18 of 2018.
Section 2 Insertion of new | The word ‘and’ or ‘or’ | It is important to clarify whether
section 25A is missing in subsection | subsections (a) and (b) are to be read
(a). conjunctively or disjunctively. From a
reading of the section, it appears that the
subsections are conjunctive hence the
word “and” should be inserted.
Section 3 Insertion of new | Under Section 83A of | It is our opinion that enacting this

provision would amount to the
Authority penalising a service provider
even when it complies with another
regulation made under the same source
of power. The provision should
therefore be deleted.

However, in the event that it must
remain, subsection 2 should be
amended to include the words ‘user’s
fault” and read as follows:

(2) Despite subsection (1), a licensee
shall not be liable to compensate a
consumer, where a call gets cut out due
to the user’s fault or third party
interference on  the licensee’s
connection limes, inevitable accident or
force majeure.
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We also propose insertion of a
subsection 3 to take care of instances
where the Authority has already levied
a penalty in respect of the same matter,
to read as follows:

“(3) Provided that the licensee shall
not be liable to compensate the
affected person where the Authority
has levied a penalty on the licensee in
respect of the same subject matter.”

Section 5
(there appears
fo be a

numbering
error. This
should be

section 4 and
not 5)

Amendment
section 84J

of

It is important to have a
clear definition of the
overall USF objectives
in order to put the fund
to the use for which it
was intended, and to
achieve desired levels
of  oversight and
governance.

In our view subsection 2(a) is rather
ambiguous and fails to provide for a
measurable objective.

Subsection (a) - the word ‘promote’ is a
rather passive word and one that carries
no incentive. We propose a re-drafting
on the subsection to read as follows:

“(a) accelerate provision of specified
quality services to all consumers at
just, reasonable and affordable rates.”

Subsection (b) — it is not clear whether
it is intended that all libraries in the
country are covered under this
provision or whether reference should
be to public libraries only. This needs to
be clarified.

Section 5(5)

Amendment
section 84J

of

The utilization
percentages in
subsections 5(a) to (d)
appear not to add up to
100%.

It appears that subsection (a) should
provide for sixty-percent (60%) and not
six-percent. Please clarify.

Insertion of a
new  section

5(2)(8)

Amendment
section 84J

of

In order to accelerate
the achievement of the
Big Four Agenda, an
additional objective of
the USF should be to
build 5 or so BTS’s in at
least 10 underserved
counties every so often.
The BTS’s so build
MUST be available for
sharing. This will lower
entry  barriers  and
increase  competition,

The additional subsection should read
as follows:

“2)(g) support deployment of a
sizeable number of base transceiver
stations in  under-served  and
economically non-viable areas on an
open access non-discriminatory basis
and at a regulated price.”
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promote provision of
quality  services at
affordable costs,
increase take up of
connectivity  services,
lower asset duplication
and increase investment
in  innovation  and
emerging technologies
thus positioning Kenya
as a great business
destination for
technology companies.

Conclusion

The enactment by Parliament of Section 25A of The Kenya Information and Communications Act, 1998
(No.2 of 1998) (Act no. 18 of 2018) was a positive move towards spurring growth in the
telecommunications industry in Kenya. Kenya has emerged as an innovation leader in technology and
digitization in Africa and is considered as one of three top innovation hubs in sub-Saharan Africa. Recently
President Uhuru Kenyatta launched Kenya’s Digital Economy Blueprint in order to power Kenya’s
economic transformation by accelerating the adoption of digital technologies. Through digitization, the
government will be able to actualize its agenda of improving the manufacturing sector, providing universal

healthcare, creating affordable housing and food security in the country under the “Big Four” agenda.

We are therefore confident that the amendments proposed vide this Bill as well as the proposals contained
in the National Assembly’s Departmental Committee on Communication, Information and Innovation
report on the Inquiry into legislative and regulatory gaps affecting competition in the telecommunications
sub-sector dated 2" March 2019 (once implemented), will contribute to the growth of the industry; bridge
the digital divide and bring government services closer to the citizenry regardless of where they are or their

status in society.
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MEMORANDUM ON THE KENYA INFORMATION AND COMMUNICATIONS (AMENDMENT) BILL, 2019 (No. 20)

Dated: 31 October, 2019

Prepared by;

Content Development & Intellectual Property (CODE-IP) Trust
Box 75474-00200 City Square,
Nairobi.

Submitted to:

The Clerk,

National Assembly of Kenya
Parliament Buildings

P O. Box 41842-00100
NAIROBI, KENYA

For the attention of:
Departmental Committee on Communication Information and Innovation,

The National Assembly, Twelve Parliament of Kenya,
Nairobi, Kenya

Signed by:

Alex Gakuru
Executive Directors
CODE-IP Trust
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MEMORANDUM ON THE KENYA INFORMATION AND COMMUNICATIONS (AMENDMENT) BILL, 2019 (No. 20)

CODE-IP Trust
Box 75474-00200
City Square,
Nairobi.

31 October, 2019
Mr. Michael Sialai Rotich, EBS
The Clerk,
National Assembly of Kenya
Parliament Buildings
PO Box 41842-00100
NAIROBI, KENYA

Dear Mr. Sialai,
MEMORANDUM ON THE KENYA INFORMATION AND COMMUNICATIONS (AMEND BILI, 201 0. 20

~eference is made to above media Notice inviting members of the public to submit representations
on the Kenya Information and Communications Bill,2019 (No. 20). We thank the Departmental
Committee on Communication Information and Innovation for the invitation to provide input and
appreciate being consulted on the law currently under House deliberations.

The Universal Service Fund established by the Kenya Information and Communication Act, 2009
was a welcome intervention to ensure high quality telecommunications services are available for all
citizens throughout the country. As the nervous system is to the body, so is communication to the
economic and social development of the nation and there importance of the Fund could not be
emphasized enough. Commend the establishment of the Fund considering the role of government,
here ensuring communication rights for all, unlike private companies primary profit motive. The
Fund was therefore meant initiate and catalyse alternative-to-profit-driven telecommunications
corporations motivation for universal coverage. d{\
\

As of 2017-2018 the Fund had accumulated KShs 9.1 billion' and among its governance questions

1ised include;- why had so much money accumulated into the Fund without being directed to
objectives of the fund? Had the Fund turned into a revolving door for the very private companies to
draw back their contribution? Why no community-benefit telecommunication services models had
been developed by the Authority? Why local content development had been excluded from
benefiting form the fund, especially considering its youth self-employment jobs creation potential?

In our considered opinion, the internationalization of the Fund has been sub-optimal and lacking
innovative new approaches to ensure universal services. We commend Parliament for revisiting the
Fund with a view to re-railing its path to its original direction and purpose. And therefore hereby
submit our Memorandum of Views for your consideration.

Respectfully submitted,
Alex Gakuru
Executive Director ,

CODE-IP Trust

1 ‘Connecting Kenyans: Impact of Improved Network Coverage in Turkana and Marsabit Counties’ The Chamwada Report ’
broadcast recording available at https:/www.youtube.com/watch?v=NniZ1z9P28E (viewed 31 October, 2019)
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MEMORANDUM QN-THE KENYA INFORMATION AND COMMUNICATIONS (AMENDMENT) BILL, 2019 (No. 20)

THE NATEUNAL A9 S0
RRCOBIVED

B CODE-IP Trust
05 NIV 2 "4 sz

Box 75474-00200

City Square,
DIRECTUX COMMITTEE SERVICES i Nairobi.
30, T e i
oW\ 31 October, 2019

Mr. Michael Sialai Rotich, EBS
The Clerk,

National Assembly of Kenya
Parliament Buildings

PO Box 41842-00100
NAIROBI, KENYA

Dear Mr. Sialai,
MEMORANDUM ON THE KENYA INFORMATION AND COMMUNICATIONS (AMEND BILL, 201 0. 20

Reference is made to above media Notice inviting members of the public to submit representations
on the Kenya Information and Communications Bill,2019 (No. 20). We thank the Departmental
Committee on Communication Information and Innovation for the invitation to provide input and
appreciate being consulted on the law currently under House deliberations.

The Universal Service Fund established by the Kenya Information and Communication Act, 2009
was a welcome intervention to ensure high quality telecommunications services are available for all
citizens throughout the country. As the nervous system is to the body, so is communication to the
economic and social development of the nation and there importance of the Fund could not be
emphasized enough. Commend the establishment of the Fund considering the role of government,
here ensuring communication rights for all, unlike private companies primary profit motive. The
Fund was therefore meant initiate and catalyse alternative-to-profit-driven telecommunications
corporations motivation for universal coverage.

As of 2017-2018 the Fund had accumulated KShs 9.1 billion' and among its governance questions
1ised include;- why had so much money accumulated into the Fund without being directed to
objectives of the fund? Had the Fund turned into a revolving door for the very private companies to
draw back their contribution? Why no community-benefit telecommunication services models had
been developed by the Authority? Why local content development had been excluded from
benefiting form the fund, especially considering its youth self-employment jobs creation potential?

In our considered opinion, the internationalization of the Fund has been sub-optimal and lacking
innovative new approaches to ensure universal services. We commend Parliament for revisiting the
Fund with a view to re-railing its path to its original direction and purpose. And therefore hereby
submit our Memorandum of Views for your consideration.

Respectfully sub

Alex Gakur A
Executive Director!
CODE-IP Trust

1 ‘Connecting Kenyans: Impact of Improved Network Coverage in Turkana and Marsabit Counties’ The Chamwada Report
broadcast recording available at https://www.youtube.com/watch?v=NniZ1z9P28E (viewed 31 October, 2019)
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MEMORANDUM ON THE KENYA INFORMATION AND COMMUNICATIONS (AMENDMENT) BILL, 2019 (No. 20)

Dated: 31 October, 2019

Prepared by;

Content Development & Intellectual Property (CODE-IP) Trust
Box 75474-00200 City Square,
Nairobi.

Submitted to:

The Clerk,

National Assembly of Kenya
Parliament Buildings

P O. Box 41842-00100
NAIROBI, KENYA

For the attention of:
Departmental Committee on Communication Information and Innovation,

The National Assembly, Twelve Parliament of Kenya,
Nairobi, Kenya

Signed by:

Alex Gakuru
Executive Directors
CODE-IP Trust
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KENYA ICT ACTION NETWORK

Executive Summary

The Kenya Information and Communications (Amendment) Bill, 2019 (National Assembly Bill
Number 20) should be adopted partially, some clauses amended, and some deleted, as shown
in the matrix.

The new amendments to KICA propoesed by Hon. Elisha Odhiambo, MP, published on
March 15th, 2019, seeks to add a new section 34A on the compensation of
telecommunications consumers for call drops; a new section 25A on splitting
telecommunications businesses, and section 84J prescribing how the Universal Service
Fund (USF) should be used.







Clause Provision Proposa Justification
I

258 (1) ‘ in addition {o operating
: a telecommunication
system or providing a
telecommunication
service as may be
specified in the license
granted under section
25, a person may
engage in any other
business provided that
such a person shall -

(a) obtain the relevant Keep the There is already a framework in
licences from the socBon place for licenses in any
respective regulators of industry, and if a telco gets into
any industry or sector | that business it would need to
ventured into; apply for that license anyway;

for example, if the telco started
selling medicines online, then it
would need the relevant
pharmaceutical license.







(b)

legally split or separate
the telecommunication
business from such
other business; and

This section
should be
deleted .

If the telecommunications
company creates a separate
company 100% owned (and
controlled and managed) by
itself, then what is the point of
splitting it? Itis just a
department or subsidiary of the
company. Dictating how a
company runs its strategy will
add bottlenecks, increase
operational cost, and stifle it.

Telecommunication companies
have the unique capability to
reach every single person in
this country, they should be _
encouraged to do that rather
than be hindered. Right now e-
Health, e-Agriculture, etc are
stil really under-developed in
this country. They need more
support and stronger players to
push in that space and expand
the economy.

Separating a business will not
be enough because anti-
competitive practices have to
be checked even across
different business entities
owned by the same holding
company,

Successful companies
should be supported o grow
and compete at the global
stage; not be targeted for
being diligent, hardworking,
and executing their strategy
properiy.







©

Provide separate
accounts and reports in
respect of all business
carried out.

This section should
be deleted.

As per the above reasons

@

A person who provides
any service without the
relevant licence under
this section commits an
offence

Delete this section

It is expected that any other
related business needs an
operating licence as per
available regulations.

(3)

A person convicted of
an offence under this
section shall, on
conviction be liableto a
fine not exceeding ten
million shillings or to
imprisonment for a term
not exceeding two
years, or both.

Delete this section

The offence being committed
should be clear enough since
we have recommended
deleating of clause 25A. 1(b), 1

(©

(4)

A person who, at the
commencement date of
this section, was
operating a business
that does not comply
with the requirements of
this section shall ensure
that the business is
compliant within six
months of the coming
into force of this
section.

Delete this
section

3

The commission, shall,
within six months of the
coming into force of this
section and thereafter
annually, report to
Parliament on the
sxtent to which this
section has bsen
implemented.

Delete this

section







34A. (1) A licensee is liable to Ammend this section. | There need to be a rationale for
credit a consumer who | Have the figure asa | the penalty of Kenya Shillings
initiates a call that gets | percentage of the 10 worth of airtime. It is not
cut out after a cost of the call. clear how that figure was
connection by Kenya arrived at.
Shillings ten worth of Have a clause to
airtime for each call ‘protect other -Currently, there is a subsidiary
drop within its network | Telecommunications | clause by the regulator where
for a maximum of three | Service consumers. telecommunications companies
call drops per day Telecommunication are penalized a percentage of
companies offer more | their profit for the poor quality
than just phone calls. | of service. "The CA levies a
What happens to the | fine equal to 0.1 percent of the
other services (like gross annual revenue of a firm
internet access, for failing to meet standards.”
satellite This fund goes directly to CA,
communication, -and not the affected end-users.
mobile money This new provision is better
services) when the because the refund is given to
Service Level the consumers, rather than to
Agreement has not CA.
been met? i
34A. (2) A licensee shall not be Keep this
liable to compensate a sefion
consumer, where a call
gets cut out due fo third
party interference on
the licensee's
connection lines,
inevilable accident or
force majeure.
84J (2} The objective and

purpose of the Fund
shalibe o -







This section should

(a) promote the availability The objective of the USF is
of quality services at be deleted very clear and the fund should
just, reasonable and be used to fulfill those
affordable rates for all objectives. CA has a whole
CONSUMers; department that can address
quality control issues hence we
don't need to legislate this in
USF. The USF shouls not be
used to address quality controls
where CA can fund through its
budget lines.
(b) increase nationwide Ammed this section | .o o should be
AUGESS 10 ad_var!ced ammended to ensure
teieifommumcahans there is proportionate
service; allocation of the USF to
expand coverage in
underserved regions, and
ensure that there is
equitable distribution of
resources across the
country.
{c) advance the availability | Keep this section
of such servicestoall |
consumers, including
those in low income,
and rural areas;
(d) increase access to -Keep this section

telecommunications
and advanced services
in schools, libraries and
rural health care
faciiifies;







(e)

provide equitable and
nondiscriminatory
contributions from all
providers of
telecommunications
services to the fund
supporting universal
service programs; and

Keep this section

®

support capacity
building and promote
innovation in
information and
communications
technology services

Keep this section

(4)

The Commission shall
in each financial year
submit to the National
Assembly a report
indicating -

Keep this section

The amendment should be
tailored towards demanding
more transparency from the
Authority, tightening reporting
standards and returns to
Parliament.

(@) the total amount of
money that was
collected for the
respective financial
year;

Keep this section

{b) the activities the
Commission undertook
to implement the
objectives of the Fund;
and

Keep this section -

. There should be more

transparency on outcomes of
Universal Service Advisory
Council board meetings and
how the USF is spent; the CA’s

-quarterly statistics are the

perfect opportunity to share on
the progress of how many
places have been connected,
and how many people have
been using the
network/services; without the
need fo wait for annual reports.







(c) the extent to which
the objective of the
Fund were achieved

Keep this section

10

-{ The Universal Fund

shall be utilized by the
Commission as follows

| Keep this section

| This clause is highly welcomed. |

The law must prescribe in the
narrowest terms possible on
what the USF should be used
to achieve to avoid abuse of

 the fund. In the absence of

transparency and uncertainty
on how the USF needs to be
apportioned, it leaves the
utilization of the fund to the
vagaries of people who may or
may not have the interest of the
country at heart.

(a) six-percent of the
Fund shall be used for
ensuring the availability
of telecommunication
services fo all
consumers, including
those in low income and
rural areas;

“Keep this section

{b) twenty percent of
the Fund shall be used
for increasing access to
telecommunications
and advanced services
in schools, libraries and
rural hiealth care
facilities.

Keep this section







(c) ten percent of the
Fund shall be used for
ensuring increased
nationwide access to
advanced.
telecommunications
services; and

Keep this section

(d) ten percent of the
Fund shall be used for
the furthering the other
ojectives if the Fund as
the Commission may
determine.

This section
shouid be
deleted .

10% is a big percentage to be

 allocated as miscellansous

expenses. Instead of
expanding the uses of the USF,
we should first utilize the USF
to meet the original objectives
of increasing penetration levels.
Let us dedicate USF to its
original purpose until everyone
is online.

(®)

A person who fails to
utilize or utilizes the
Universal Fund in a
manner that does not
promote the objectives
of the Fund, commits an
offence and shall be
liable upon conviction to
a fine not exceeing two
million shillings or to
imprisonment for a term
not exceeding two
years or to both.

Keep this
section













