EXPLANATORY MEMORANDUM TO THE VALUE ADDED TAX
ACT, 2013: ELECTRONIC TAX INVOICE REGULATIONS, 2020

LEGAL NOTICE NO. 189 of 2020

PART1I
Name of Statutory : The Value Added Tax (Electronic Tax
Instrument Invoice) Regulations, 2020
Name of Parent Act : The Value Added Tax Act (No. 35 of
2013)
Enacted Pursuant to : Section 67 of the Value Added Tax Act,

No. 35 of 2013-
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1.1.  The objective of this Memorandum is to submlt the Legal Notlce No.
189 of 2020 for tabling in the National Assembly in accordance with
the provisions of Section 11 of the Statutory Instruments Act, 2013.

1.2.  The Legal Notice provides a legal framework to govern the use of
Electronic Tax Registers in line with Section 43(4) of the Value Added
Tax Act, 2013. In addition, the Legal Notice offers an enhanced

approach on VAT enforcement and compliance.
2.0 Legislative Context

The Legal Notice on the Value Added Tax (Electronic Tax Invoice)
Regulations 2020, is made pursuant to Section 67 of the Value Added
Tax Act, 2013 which empowers the Commissioner to require any person

to use an electronic tax register, of such type and description as may be
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prescribed, for the purpose of accessing information regarding any

transaction which may affect the tax liability of the person.
Policy Background

The Value Added Tax (Electronic Tax Registers) Regulations, 2004
(repealed in 2017) first came into operation in 15t January 2005 to
support the use of the electronic tax registers which was being rolled

out at the time.

These Value Added Tax (Electronic Tax Registers) Regulations, 2004
were repealed in 2017. Subsequently, the VAT Regulations, 2017 in
Regulation 9 (1) provided for a registered person to furnish a
purchaser with a tax invoice containing details as per the VAT

Regulations.

Regulation 9(2) of the VAT Regulations 2017, does not mandate the
registered person to generate a tax invoice by use of an electronic tax
register. This has created a challenge in the enforcement of compliance

of the use of electronic tax registers.

The use of electronic tax registers by registered persons will provide
for standardization and uniformity of tax invoices generated. In effect,
this will enhance effective compliance and enforcement measures,

which will result in an increase in revenue by minimizing VAT fraud.

In support of the ease of doing business initiatives in the country, the
standardization of tax invoices is crucial as it will facilitate the
simplification of VAT tax returns as per the envisioned KRA’s revenue
enhancement strategy. In addition, this will also facilitate faster
processing of genuine VAT refund claims by reducing the time taken in

verification of tax invoices.

In view of the above, the use of the electronic tax registers will put

mechanism in place to ensure enhanced administration of VAT.
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Consultation Outcome

The Kenya Revenue Authority informed the public and relevant
stakeholders of the intention to introduce the Value Added Tax
(Electronic Tax Invoice) Regulations 2020 and sought their comments
on the same in a Public Notice published on 234 August 2019 and 6th
November, 2019 (copy attached). Feedback was received from
professional accountants, audit firms, members of the business

community and general public.

KRA conducted public consultation on the proposal to introduce the
Value Added Tax (Electronic Tax Invoice) Regulations 2020, between
August to November 2019.

The feedback revealed that the stakeholders were in support of the
proposed Regulations with few amendments. Taking into consideration
the advances in technology, the stakeholders recommended review in
some aspects of the Regulations which were incorporated in the final

draft. Please find attached the following documents: -

Impact

The Legal Notice provides for an increase in VAT Revenue collected. It
will minimise VAT fraud by ensuring that VAT is accurately accounted
for at the trader tills. It is also expected that this provision will have a

general ripple effect in form of increase in tax revenue.
Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and may be reviewed periodically as the need may arise depending on
the feedback from stakeholders during its implementation and also
considering the policy objectives of the Electronic Tax Invoice in

facilitating businesses in VAT accounting.
Request to the National Assembly

The National Assembly is requested to:



a) Note the contents of this memorandum.
b) Approve Legal Notice No. 189 of 2020
8.0 Contact

Cabinet Secretary,
National Treasury & Planning,
NAIROBI
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Ref: KRA/M&CD/08/6
1*' November 2019

Ms. Phyllis Wakiaga

Chief Executive Officer

Kenya Assaciation of Manufacturers

15 Mwanzi Road opp West Gate Mall, Westlands

Nairobi.
Dear Ms. Wakiaga,

INVITATION FOR A MEETING ON THE PROPOSED VALUE ADDED TAX

(ELECTRONIC TAX INVOICE) REGULATIONS
m

Following our public notice date 23" August, 2019 on Value Added Tax (Electronic Tax
Invoice) Regulations, the Kenya Revenue Authority would like to invite the Kenya Association
of Manufacturers for a meeting on Thursday, 7" November 2019, to deliberate on the same
regulations, The meeting will be held at Times Tower, 5t floor, from 2.00pm.

We kindly request you to confirm attendance by Wednesday, 6" November 2019 through
email stakehiolder.cnsagement@kin.eo ke or contact us on 020 2812045,

We thank you and look forward to your participation, as well as that of the KAM members.

Yours Sincerely,

Cruoundarer s

Grace Wandera
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Ref: KRA/M&CD/08/6
1 November 2019

Mr. Edward Kerich

Director

Pricewaterhouse Coopers

PwC Tower, Waiyaki Way/Chiromo Road, Westlands

Nairohi.
Dear Mr. Kerich,

INVITATION FOR A MEETING ON THE PROPOSED VALUE ADDED TAX
(ELECTRONIC TAX INVOICE)} REGULATIONS

B )

Following our public notice date 23 August, 2019 on Value Added Tax (Electronic Tax
Invoice) Regulal:ions, the Kenya Revenue Autharity would like to invite the Pricewaterhouse
Coopers for a meeting on Thursday, 7% November 2019, to deliberate on the same regulations,
The meeting will be held at Times Tower, 5™ floor, from 2.00pm.

We kindly request you to confirm attendance by Wednesday, 6" November 2019 through
email slakeholder.engangement@hr: g: b or contact us on 020 2812045,

We thank you and look forward to your participation, as well as that of the PWC members.

Yours Sincerely,

Eucundar

Grace Wandera
u mmissioner, Marketing & Co ication
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Ref: KRA/M&CD/08/6
1 November 2019

Ms. Wambui Mbarire

Chief Executive Officer

Retail Trade Association of Kenya
Qjijo Plaza, Chiromo Ln, Westlands,
Nairobi.

Dear Ms. Mbarire,

INVITATION FOR A MEETING ON THE PROPOSED VALUE ADDED TAX

(ELECTRONIC TAX INVOICE) REGULATIONS
=l =

Following our public notice date 23 August, 2019 on Value Added Tax (Electronic Tax
[nvoice) Regulations, the Kenva Revenue Authority would like to invite the Retail Trade
Association of Kenya for a meeting on Thursday, 7" November 2019, to deliberate on the same
regulations. The meeting will be held at Times Tower, 5 floor, from 2.00pm.

We kindly request you te confirm attendance by Wednesday, 6" November 2019 through
email stalieholder.cngageiment @ kea.po.e or contact us on 020 2812045.

We thank you and look forward to your participation, as well as that of the RETRAK members.

Yours Sincerely,

GL)QMALMO

Grace Wandera
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De ommissioner, Marketn mmunication
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Ref: KRA/M&CD/08/6
15t November 2019

Ms. Carole Kariuki, MBS
Chief Executive Officer
Kenya Private Sector Alliance
P.0. Box 3556-00100

NA 1.

Dear Ms. Kariuki,

INVITATION FOR A MEETING ON THE PROPOSED VALUE ADDED TAX

(ELECTRONIC TAX INVOICE) REGULATIONS
e e —

Following our public notice date 23 August, 2019 on Value Added Tax (Electromic Tax
Invoice) Regulations, the Kenya Revenue Authority would like to invite the Kenya Private
Sector Alliance for a meeting on Thursday, 7 November 2019, to deliberate on the same
regulations. The meeting will be held at Times Tower, 5" floor, from 2.00pm.

We kindly request you to confirm attendance by Wednesday, 6" November 2019 through
email stakeholderengagement@kieo.ke or contact us on 020 2812045,

We thank you and look forward to your participation, as well as that of the KEPSA members,

Yours Sincerely,

Crocuadere o

Grace Wandera

Depuiy Commissioner, Marketing & unication
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STAKEHOLDERS’

AUTHORITY

ISO 9001:2015 CERTIFIED

\s 3 KENYA REVENUE
A

COMMENTS ON THE DRAFT VALUE AD

INTERNAL

DED TAX (EI ECTRONIC TAX INVOICE)

S/NO * Regulation

1.

Regulation 5 (1) (b) Gi

5.

Use of register

(1) Auserofa register shall -

(b) ensure—
ii) the printing of the receipt

in respect of each sale and
which receipt shall contain
the information set out in
Regulation 10 and deliver
the original receipt to the
purchaser,

REGULATIONS 201
S ULALTIONS, 2019

This regulation requires
that a receipt for each sale
is printed. Further that
the original receipt for
each sale containing
information set out in
Regulation 10 should be
delivered to the
purchaser.

-

Tulipe err_?_h“....bﬂ.mm_,mﬁmm.ﬂ

Draft Proposal/
Recommendation

PRI OM«S&HMEOC@MOOO@MN@
Issue

a)

b)

c)

d)

Define the term “original”
and  specify  whether
scanned and soft copy
invoices generated via the
ERP system are original.

Regulation 10 does not
specify any information to
be contained in the original

receipt.

Confirm  whether  this
regulation is referring to
Regulation 11,  which

contains the requirements
of a tax invoice printed
from an ETR.

If the intention is as
described under (d) above,
KRA  should consider

having an ETR integrated
with a taxpayers ERp
system similar to the ESDg
as opposed to having an
ETR receipt printed

separately.
SRS

\

KENYA 7

N
&
fal
o

Comments

Recommended 1‘

a) The term “original receipt” to be replaced
with “generated receipts”.

c) refers to Regulation 10
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/N

11:2015 CERTIFIED

INTERNAL

4. Regulation 7 (g) The  requirement to | KRA to explain the rationale for | Not recommended.
service the ETR every 6 | this prescriptive. The regulation
Obligations of a user months. fails to note that ETR machines | This is a minimum requirement to ensure the
should be serviced at intervals | ETR machines are in proper working condition.
7.  Auser of a register shall - moﬁa_:m@ by the frequency of
. . their use as opposed to fixed | The Commissioner needs to be satisfied that the
® ensure the Inspection of the time. information generated through the machines is
register by a service person reliable and hence providing for regular
every six months; servicing of the machines is critical.
Retain service every 6 months.
5. Regulation 7 (i) Taxpayers are required to | This has not been a | Not Recommended.
. .. . maintain an ETR service | requirement in the past. There
(i) keep mz.a maintain a register | jedger, should be an explanation on the | The service ledger is required to confirm that
ledger in which a record of rationale behind this | the machines are regularly serviced as required
the servicing of the register requirement. under these regulations.
shall be maintained which
shall contain -
(ii) the name and address of the
person servicing the register;
(iii) an entry for each time the
register is serviced,
describing the servicing and
(iv) shall be signed by the person
performing the service;
6. Regulation 9 This regulation deals with | Clarity on how a registered | Recommended.

suspension  of  rogue

person seeking to purchase an

14y¢
e
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1SQ 9001:2015 CERTIFIED

suspended under this Regulation
may be reactivated upon
complying with the directives
specified by the Commissioner

(4) (a) A supplier may make an
application for deregistration in
the prescribed form.

(b) Upon de-registration to
the commissioner, the supplier
shall cease to supply registers

7. Regulation 11 Requirements  for a | a) Sub-regulation 49] - | a) This was a typo. Bar code to read code
proper tax invoice. capturing of Bar Code
A tax invoice printed from a information for exempt and | b) ETR machines are to be upgraded to meet
register shall contain— zero-rated goods. What is the TIMS Specifications.

the rationale and why does

this not ly to taxabl
k) Barcode of the goods ( For mocn._mu._o apply to e

Exempt and Zero rated);

b) Sub-regulations d, f, g, k, 1,
and n can only be adhered
to using an ETR machine
that is linked to a computer
or an ESD machine. In
essence, this would render
all simple ETR machines
obsolete and require their
replacement with more
expensive equipment.

8. Regulation 15 & 16 This repeals regulation g | Regulation 9 contains | Not recommended
of the VAT Regulations requirements of a valid tax | Everyone registered for VAT must use an ETR
Any person who fails to comply | 2017 (Tax invoice) machine.

Tulipe Ushuru, Tujitegemee!
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INTERNAL

powers conferred by
section 67 of the Valued
Added Tax ,2013, the
Cabinet Secretary for the
National Treasury makes

the following
Regulations: — THE
VALUE ADDED TAX
(ELECTRONIC TAX
INVOICE)

REGULATIONS, 2019

conferred by section 112 of the
Tax Procedures Act, 2015, and
by section 67 of the Valued
Added Tax ,2013 the Cabinet
Secretary for the National
Treasury makes the following
Regulations:— THE
simplified system of
record-keeping
(ELECTRONIC TAX INVOICE)
REGULATIONS, 2019

hence properly anchored under the VAT Act.

MISCELLANEOUS COMMENTS

S/NO | Stakeholder Issue Recommendation Comments
12. Kenya Airways KQ group would like to KQ group has been included in the Pilot list.
Contact:  Beatrice.Njagi@kenya- | pilot the new Electronic
airways.com Registers.
Requested to be
connected to the
implementation team.
13. | Solomon Ndungu Mbugua Submission that the Time | The definition of time of supply | Accounting is on accrual basis hence the terms
Email: of Supply of as currently | ought to be on receipt of | of payment between taxpayer and the customer

solomon.ndungu.m@gmail.com

defined for purposes VAT
as earlier of is of great

hindrance to a lot
businesses  that offer
goods or services on

credit and where more
often than not the credit
terms are rarely
honoured, thus making
the businesses suffer as
they incur input tax on
their purchases and still

payment only as VAT amount is
what is borne by the final
consumer but as it stands
business are made to bear the
amount in anticipation of

payment.

is out of Commissioner’s jurisdiction.
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1S0 9001:2015 CERTIFIED
16. Regulation 6(3) Mode of reporting Should be specific as to the [ Not Recommended
mode of reporting. Can the user
Availability of a register report by making a call, writing | The regulations require that a report will be
an email to the commissioner | made within 24 hours. The taxpayer is at liberty
(3) In case of non-availability for on iTax or can being offline | to choose the means within which to report to
use of the register, the user of a during normal working hours | the Commissioner. It will be unfair to restrict
register shall, immediately and not be construed to be a report of the taxpayer to a specific mode given the
exceeding twenty four hours of non-availability? timelines.
such eventuality, report to the
Commissioner.
17. Ambiguity What amounts to non- | Not Recommended
availability? Can a temporary
power interruption be | The regulations require that a report will be
construed as non-availability? | made within 24 hours. The taxpayer is at liberty
Define what non-availability | to choose the means within which to report to
means. the Commissioner. It will be unfair to restrict
the taxpayer to a specific mode given the
timelines.
18. Regulation 6(1) This is a burden to the | The cost of implementing the | Not Recommended
user/taxpayer register is high. It defeats the | The requirement is to manage instances of
Availability of a register fundamentals of a good tax | abuse by taxpayers who may claim non-
system such as simplicity and | availability due to power outage.
The user of the register shall administrative =~ ease.  The
provide power supply back up to regulation also assumes that
ensure availability of the register mere supply of a back- up for
at all times. power solves the question of
availability unless technical.
19. Regulation 6 (4) (a) Substitute means  of | e Whereas  the regulation | Recommended and amended.
; s approving sales empowers the COMMISSIONET | pofer to comments on proposal 3.
(2) Where a register is to approve substitute means

reported under Paragraph (3)

of recording sales, it does not
give the period within which

Tulipe Ushuru, Tujitegemee!
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24hours.
21. Regulation 6(4) (¢) Conformity with | « We are of the view that para | Recommended.
provisions under 5 (1) (b) | (b) (ii) burdens the taxpayer
Availability of a register once register is available. and is unrealistic. Read | “Generate” to replace the need for printing.
wholly, the said paragraph
(4) Where a register is reported obligates the user to print,
under Paragraph (3) look and /or locate the
purchaser and deliver the
(c) Once the register is available, receipts. This is not feasible.

the user of a register shall conform

nm wrmwuwno&mmo;m under paragraph ‘ HM Mﬁm%wwﬂwm:oﬂﬁ”“%%ﬂ%
5@

as to delivery of original
receipts or exclude para (ii)
from such conformity.

22, | Regulation 7(b) This regulation is unreasonable
Obligations of a user and shifts the commissioner’s | Recommended.
obligation to the taxpayer. It is
7. A user of a register shall — the responsibility of the | Amend to read “ ensure that the register is

commissioner to ensure that | purchased from a supplier registered by
suppliers sell approved | the Commissioner”

c) ensure that the register has registers to the users. Once the
the approved software and commissioner has approved a
program; supplier, it is the responsibility

of the supplier to sell
merchantable register. The
merchantability of a register
means that it must have
approved features by the
commissioner including
approved software. The user
therefore does not come in to
verify the authenticity of the
software used. In any event, on
what basis or comparison is the

Tulipe Ushuru, Tujitegemee!
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persons

(c) ensure regular servicing of
registers;

(d)ensure that all the registers
supplied meet the
requirements imposed
under these regulations;

(e)respond promptly to any
report of a malfunctioning
reported by the user;

(f) Update the software of the
register as may be required
by the Commissioner;
comply with such other
requirements as may be
specified by the

Commissioner on
registration.
25. | Regulation 9 (1) (a) * This regulation is ambiguous | Not recommended.
and open to manipulation by
Suspension of suppliers ill-motivated officers. For | These are sanctions against specific acts of
instance, why would the | omission by registered suppliers of the
9. (1) The Commissioner may commissioner suspend a | machines.
suspend a supplier where the supplier who has failed to
supplier- honour summons in a
(a) commits an offence under the completely unrelated tax
tax laws; issue? It is our view that such

suspension should only be
pegged on breach of the
regulations.

e Additionally, the decision to
suspend a  supplier s

Tulipe Ushuru, Tujitegemee!
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() have capability to—

(i) integrate with any system
as required by the
Commissioner;

(ii) transmit or connect to a
device that will transmit
the recorded data to a
system as required by the
Commissioner;

(iii) perform updates for any
changes as required by
the tax law such as
change in tax rates and
classification of supplies;

(iv) Support capturing of the
buyer’s PIN or Passport
number either manually
or automatically.

27. Regulation 16 This regulation should be | Not recommended.
deleted entirely for being
unconstitutional. These are | The provision is in line with the general penalty
regulations, not substantive | provided under the VAT Act, 2013.

law. For an offence to qualify as
such, it must pass through the
proper legislative process. We
believe it was never the
intention of parliament to
delegate the responsibility of
criminalising an act.

Ghks Tulipe Ushuru, Tujitegemee! KENYA
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continuous.

32. | (3) In case of non-availability for The Mode and method of | Addressed under Comment 7.
use of the register, the user of a communication  should be
register shall, immediately and not specified. There should be an
exceeding twenty-four hours of online form and email for the
such eventuality, report to the same to be sent. Reporting
Commissioner. should be easy and available.
33. | Regulation 7. How is the user to know | The Supplier should have this Addressed under Comment 24.
A user of a register shall — the  latest  software | mandate to ensure all registers
required? sold by him are up to date. Its
(b) ensure that the register has the not within  most users
approved software and program; knowledge or capacity to
maintain this
34. | (g) ensure the inspection of the | This is adding the cost of | KRA  should ensure the | Not recommended.

register by a service person every
six months;

doing business in Kenya.

registers are robust enough like
the present ones not to require
any periodic maintenance or
inspection e.g. the DP50 ETR is
very reliable and robust.

Inspection is to ensure continuity of operation
of ETR machines.

(1) keep and maintain a register
ledger in which a record of the
servicing of the register shall be
maintained which shall contain —

(i) the name and address of the

person servicing the
register;

(i) an entry for each time the
register is serviced,

describing the servicing and

A specification of the new ETR
and their working should be
released to the Public so that
they know what they are
expected to have and not to rely
entirely on Sales pitches from
the suppliers.

Recommended.

ETR specifications are published on the KRA
website and accessible by members of the
public.

Tulipe

Ushuru, Tujitegemee!

KENYA
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EXPLANATORY MEMORANDUM TO THE VALUE ADDED TAX ACT:
DIGITAL MARKETPLACE SUPPLY REGULATIONS, 2020

LEGAL NOTICE NO. 190 of 2020

PART I
Name of Statutory Instrument  : Value Added Tax (Digital Marketplace
Supply) Regulations, 2020

Name of Parent Act : Value Added Tax Act, No. 35 of 2013

Enacted Pursuant to : Section 5(8) read together with
sectlon 67-of the Value Added Tax Act
'\ No. 35 of 2013 -

—~ TR AT AT

Name of the | | THE NATIONAL ASSEMBLY H
Ministry/Department i+ The National Treasury and Planning -
| 14 U 0 =R il
Gazetted on i 25th September 2(%2%! 2 \H"-XUDH :
| o L_".;AS‘E:P_ D¢ THE uad’u&rrr
Z"_': fﬂ-ﬂff ‘
1. Purpose of the Statutory Instrument - ' R W T MFATI

1.1.  The objective of this Memorandum is to submlt the Legal Notice No.
190 of 2020 for tabling in the National Assembly in accordance with
the provisions of Section 11 of the Statutory Instruments Act.

1.2.  The Legal Notice establishes the Value added Tax (Digital Marketplace
Supply) Regulations, 2020 to provide a mechanism for collection of
VAT on supplies made through a digital marketplace.

1.3.  Provide a simplified framework for VAT registration of non-residents
supplying taxable services in Kenya through a digital marketplace.

2. Legislative Context

The Legal Notice on Digital Marketplace Supply Regulations is made
pursuant to Section 5(8) as read together with section 67 of the Value
Added Tax Act, 2013 which empowers the Cabinet Secretary to make
regulations to provide mechanism for collection of Value added Tax on
supplies made through a digital marketplace.

3. Policy Background

3.1. The primary objective of the Legal Notice is to provide the legal
instrument to enable the government implement the tax measures
necessary for funding its economic development and growth agenda.



3.2.

3-3-

3.4.

3.5.

3.6.

3.7.

Worldwide, digital technologies are quickly changing the way we
conduct business, a situation we could not foresee a generation ago.

This increase in the digital space has opened the Kenyan market to the
outside world allowing non-residents to supply digital services to
Kenyan consumers without having a physical presence in Kenya.

Value added Tax is a consumption tax and is accounted for by the
supplier.

The local suppliers have been accounting for Value added Tax on their
supplies, while non-resident suppliers offering the same services having
not been accounting for Value added Tax leading to unfair advantage to
the local suppliers.

To allow equity and fairness, there is need to provide a mechanism to
allow the non-resident suppliers who account for a large percentage of
the digital marketplace in Kenya, to register and account for VAT on
supplies made in Kenya.

In response to this, The National Assembly enacted sections 5(7), 5(8),
5(9) and 8(3) of the Value added Tax through the Finance Act 2019.
These provisions clarify that, the supplies made through a digital
marketplace are subject to VAT.

4. Consultation Outcome

gl

The Kenya Revenue Authority informed the public and relevant
stakeholders of the development of the Value added Tax (Digital
Marketplace Supply) Regulations, 2020 in compliance with the law and
sought their comments on the same in a Public Notice published on
Friday, the 29t May, 2020 (Copy attached). The Kenya Revenue
Authority received feedback from various stakeholders and industry
players including: Netflix, Bolt, KEPSA, Anjarwalla & Khanna, Africa
Practice among others.

5. Impact

The Legal Notice provides for provides a mechanism for collection of
VAT on supplies made through a digital marketplace. It is expected that
this regulation will lead to an ensure compliance for suppliers in the
digital marketplace and thus equity in administration of taxes.

6. Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and will be operational from the date of publication.

7. Request to the National Assembly



The National Assembly is requested to:

a) Note the contents of this memorandum.
b) Approve Legal Notice No. 190 of 2020

8. Contact
Cabinet Secretary,

The National Treasury & Planning,
NAIROBI
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Draft Value Added Tax (Digital Marketplace Supply) Regulations, 2020

PUBLIC NGTICES 29052020

Following the amendments to the VAT Act, 2013 by the Finance Act, 2019. clarifying that
VAT is applicable to supplies made through a digital marketplace, the Kenya Revenue
Authority would like to inform members of the public that the draft VALUE ADDED TAX
(DIGITAL MARKETPLACE SUPPLY) REGULATIONS, 2020 have been developed and are
currently hosted on the Kenya Revenue Authority website.

To ensure wide cansultation and public participation as stipulated in the Constitution of
Kenya and the Statutory Instruments Act, 2013, the Kenya Revenue Authority inviies
sector players. tax professionals and members of the public to submit their comments on
the draft regulations.

The comments should be addressed in writing to the Commissioner General, Kenya
Revenue  Authority, PO  Box 48240-00100, Nairobi or  emailed io:
stakeholder.engagement@kra.go.ke to be received on or before Monday, 15th June 2020
to facilitate the review and finalisation of the Regulations.

For further clarification and facilitation, please contact the Contact Centre on Tel: 020 4
999 999, 0711 092 999 or Email callcentre@kra.go.ke

Commissioner General

Never miss a thing about KRA

Email address

nltps:iiwnviv.kra.go kelen/media-center/public-nolices/842-d raft-value-added-1ax-digital-markelplace-supply-regulations,-2020
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

customer represents that
he has a VAT registration
number;

b) a non-resident person
should not be penalised for
not charging VAT, where
the information set out
under (a) has Dbeen
provided. Any penalties in
this regard should be
imposed on the customer
in this case.

Regulation 4 - Scope
of Taxable Supplies

Clarification of the scope of
supplies

1. The scope of taxable supplies
should be clarified through an
amendment to section 8 (3) of the
VAT Act and not through the
Regulations. This is to ensure
clarity and certainty and to avoid
conflicts between the Regulations
and the VAT Act.

2. Regulation 4(k) should be
deleted as it gives the KRA the
powers to unilaterally amend the
scope of supplies without
oversight by Parliament.

As currently drafted,
could be

it

argued that

Regulation 4 is inconsistent
with the VAT Act since it
seeks to include additional
services which are not set
out in section 8 of the VAT

Act.

The stakeholder is not clear as
to what is included in
regulation 4 that is not in
tandem with the law. In
addition, the listing provided
in the regulations is intended
to provide clarity and does not
in any way contradict the
provisions of section 8 of the
VAT act. It is important to note
that unless an item is exempt
under the VAT act it is either
taxable at general rate or zero
rate. This regulation does not
violate this principle.

Regulation 5 -
Registration

1. The Regulations do not provide
a VAT registration threshold.

1. A registration threshold based
on actual prior sales in Kenya
should be provided in the
Regulations and it should achieve
an appropriate balance between
the amount of tax raised compared

VAT is a consumption tax, and
it is charged on goods and
services. Any good or service
that is consumed in Kenya
unless exempt from VAT is
subjected to  the tax
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Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
resident entities and no
enforcement measures should
be taken against them.
Regulation 6 - 1. Itisnotclear what information | We  recommend that the This is agreed and has been
Simplified VAT will be required in relation to | Regulations are amended to incorporated in the
Registration the application for registration | include the information to be Regulations.
Framework under Regulation 6 (3). provided during the registration

process and such information be
limited to:

(a) name of business, including
the trading name;

(b) name of contact person
responsible for dealing with
tax administrations;

(c) postal and/or  registered
address of the business and its
contact person;

(d) telephone number of contact
person;

(e) electronic address of contact
person;

(f) websites or URL of non-
resident suppliers through
which business is conducted in
the taxing jurisdiction; and

(g) national tax identification
number, if such a number is
issued to the supplier in the
supplier’s jurisdiction to con.

2. The Regulations are silent on
whether a  non-resident
supplier registering for VAT

It would be important for this
issue to be clarified, which can be
achieved by amending the

As mentioned in the
comments under regulation 5,
the threshold for
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

1) Regulation 8(1) requires that
VAT is accounted for on an
accrual basis, which could be
prior to the receipt of payment
in certain cases. In instances
where payment is not received
(e.g. due to a bad debt on credit
sales), the VAT payment on
such credit sales would have
been funded by the non-
resident and the Regulations
do not provide a refund
mechanism in such
circumstances.

the option to account for VAT on
their cash sales or at the point of
receiving payment on their credit
sales, at which stage they would
submit VAT due to the KRA. At
this point, VAT will have already
been paid by the purchasers and
therefore the risk highlighted
above would be mitigated. This
position has been adopted
successfully in South Africa.

through the regulations. The
chance of having credit sales
especially for B2C in regard to
Digital transactions is minimal
and therefore the risk
highlighted by the stakeholder
may not arise.

2)Regulation 8(4) does not
clarify the currency in which
filings and payment should be
made, although it is the case
that the KRA iTax system
would only recognise
filings/payments in local
currency (KES).

We recommend that the non-
resident suppliers should be
permitted to submit returns either
in Kenya Shillings or in the
currency the sale was invoiced. In
the alternative, the Regulations
should provide guidance on the
forex rates which should be
applied in converting the forex
transactions to KES (for example,
the Regulations could clarify that
the Central Bank of Kenya
exchange rates should be used to
convert to KES).

Section 23(2) of the Tax
Procedures Act 2015 outlines
the unit of currency to be used
when maintaining books of
account, records, paper
registers, tax returns or tax
invoices shall be in Kenya
shillings.

The standard conversion rate
is as prescribed by the CBK.

Regulation 9 - Tax
Invoice

This is a welcome provision as it
will reduce the compliance costs of
the non-resident suppliers which
would have otherwise been
incurred if the non-resident

This is a welcome

commendation
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I | Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
maintained or submitted by the should be limited to the return set submission of record of
non-resident supplier. out at Regulation 8(4). There supplies under reg 12 can be
should be no requirement to overburdening to the taxpayer
provide any other information or and may defeat the intended
in any other format, other than the purposes of simplification. The
return. The details set out in the prescribed form of return
return should be limited to the under reg 8(4) should include
following: the envisaged submission of
a) Supplier’s registration record of all sales under reg 12.
identification number;
b) Tax period,;
¢) Currency and, where
relevant,
d) exchange rate used;
e) Taxable amount at the
standard rate;
f) Taxable amount at reduced
rate(s), if any; and
g) Total tax amount payable.
The supplier should be able to file
its return online via iTax.
Regulation 13 - | The Statutory Instruments Act | We would therefore recommend To be discussed further.

Offences and Penalties

provides that the maximum
penalty which can be imposed for
breach of a Statutory Instrument
is KES 20,000 or imprisonment
for a period of six (6) months. Any
penalty which prescribes a higher
threshold would be deemed to be
void.

In addition, the VAT Act already
sets out penalties for non-

that:

a) Either the penalty is deleted;
or

b) The penalty is introduced by
way of an amendment to the
VAT Act. In addition, the
restriction of access to a digital
market place should only be
imposed by the Tax Appeals
Tribunal (TAT) or a Court of
Law after the determination of
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Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
taxpayers who may bring more tax supplier. To introduce a

revenue at least at the first stage.

threshold for foreign suppliers
will not only distort the market
but will create an unfair
playground for the foreign
suppliers who will be free to
sell their goods without VAT.

Regulation 4 -
Determination of place
of supply

The pieces of identification that a
business is required to collect
during the checkout process
should be closely linked to the
reality of how online commerce
functions.

It is important to provide clear
guidance on what happens if, in
certain cases, not enough
information on the customer can
be collected by the business and
provided to the tax authority.

there should be a tolerance as long
as there is proof that this does not
affect the collection of the tax
authority (i.e. same logic applied
everywhere, low volume of sale
concerned - less than 5% of the
transactions etc).

The idea is to avoid
disturbing the customer
journey whenever possible.

This is basic information
which forms part of the
general reference data used in
digital transactions as
requested by the export
country suppliers. This may
not affect the customer
experience as claimed by the
stakeholder.

Regulation 8 - Time of
Supply and Accounting
and Payment of tax

Currencies and Foreign Exchange
(FX)

Allow affected businesses to select
their foreign exchange (FX)
conversion source.

In allowing the business to
use a suitable FX rate
conversion source there is
less for tax authorities to
concern themselves with in
relation to  supported
currencies, backup FX rates
sources, and settlement
rate dates.

FX rates, in general, are
critical. It is often
overlooked, but it can
significantly increase the
cost of compliance for

The standard conversion rate
is as prescribed by the CBK.
Allowing the taxpayers to
choose the source of foreign
exchange will create
distortions and may lead to tax
planning.




“dredaa "a'1 ‘uorjoesuedy a3
Sunaoddns juswmoop oy}
0] I9Ja1 0] SI S1y] 28euewW
0} Aem 3seq 9yl ‘"sewn
Aueuwl WINjdI B puawe o0}
W1} 9010J ABUI }1 9SIMIDJO

se ‘Arerpaurioju]  ue suwInieoy
AQ panIwIal pue Pajd[0d ST ‘uondo 1s9q 9} ST WINjal xe) JO JURWIPURUIY
Juaur[duod e se SIy} 9.1 M | LVA 91 J1 juelroduwat SISIY], | IXdU 9] Ul Sjuawrpudwe Sunye]y - IT uonjemsay
"Pale[Suel] 9q 0] SpPIau OS[e
parpddns 201195 a1} Jo uonduosap
S10% ot J  Aewedss “quawrsiduur
90y SeInpadold XeJ, ayl Jo 0] Sassoulsnq J0J Judwelmbar
sjuawaInbar a3 03 WIOjUOD xo[dwod AI9A B SI  S90T0AUIL
pInoys SuroAul a9y} Ul pasn ensuiq Surprnoigd  -aSenSue|
aq 03 a8en3ue] oy, "L OU WA ysiSuy oy ur  arqeidadoe
ul e[remera(uy £q papusawruiod 9q OS[e P[NOYS SIDIOAUL d} U} *SuroroAur
usaq sey uonemnsar Sy UISOYD ST [9pOW SUIDIOAUL JISeq © | -2 SI 1 JU A[urewr Adwod o0
Jey} 910U AW NOA SB 9DI0AUL J1 au0 21seq B ATu0 J0 ‘quaweambar | Sundweye st jey) ssoulsng [e1Sp
Xel Ouorpee ue axmbarx Suploaur  ou 9q  pmoys | e 10 Ayxordwoo sppe Surroaul 2010AU]
jou saop uonemsar  ayj, aray jeyl sesodoid ouwrexej, | I0j uone[sida] ul Juswaambar ayy, | Xxe], - 6 wuonem3ay

‘yoeoidde
JUIISISUOD B 3sn  SsAem[e
01 a8e3ua ueod ssauIsnq Y,
"ssouisnq 9y} 10} ssadoxd
oouerdurod a3 9sed
0} Sse 0s Sup} uo AIIqIxayy
JO [9A9] B 10] pPaoU B SI a1y,
'SSouIsnq 9y} JO UIdIewW
a1 1oedur os[e Aeur 3] “9pIs
ssoulsng 9y} woiy ssavord
uone1sajur oy} sajeordurod
}[ 'sessauIsng  pajadpe

SjusuIuIo)) sSurtuue]q
3 AIseaa], [euoneN Y[,

uonesynsne

UOTIEPUIUIUIODDY

anssy

uonemsay




Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
invoice, confirmation of
purchase, or confirmation
of refund/credit note.
Regulation 12 It needs to be taken into account | Tax authorities may rely on bank Reconciliation is an
Record-Keeping that the foreign supplier cannot | information at the time of an administrative  issue. Any
be subject to the same obligation | audit, and it can be a good starting changes in the foreign
that a local supplier. point. tax authorities need to take exchange rate is not an

into consideration that this data
will never match the actual tax
return and can only be used as a
starting point for a review. It is
likely that the FX rate source used
by the bank or the date of the
conversion differs from the one
used by the business.

obligation to the supplier.

Regulation 8 - Time of
Supply and Accounting

and Payment of tax

A requirement for quarterly filing
is among the most popular
worldwide as it aligns with how
modern businesses function.

The requirement for charging
and accounting for the tax is
on a monthly basis and the
proposal by the stakeholder
will contradict the provisions
of the VAT Act, 2013.

NETFLIX

Regulation
Interpretation

2

The Draft Regulations seem to
only cover supplies made through
a ‘digital marketplace’. We also
note that Regulation 4 of the Draft
Regulations, defines the scope of
taxable supplies to include
supplies made directly by the non-
resident suppliers to customers in
Kenya — such supplies are not
necessarily made through digital

Issue clarifications with respect to
the true scope of the term ‘digital
marketplace’ as mentioned in the
VAT Act and ‘digital marketplace
supply’ as defined in the Draft
Regulations. This is because we
understand that the overall aim
would also be to capture services
such as ours and to be able to levy
VAT on said services.

It is agreed and Regulation 4
shall be amended accordingly.
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

places of business in Kenya and
who are required to register under
a tax law) are under obligation to
register  through a  tax
representative in Kenya. We
understand that going forward,
non-residents will be allowed to
register directly as provided for in
the Draft Regulations, and that
only those who are not able to
register under the simplified VAT
registration will be required to
appoint a tax representative.

There seems to be a conflict
between requirements under the
Draft Regulations, which are
subsidiary, in comparison with
the requirements under the
primary law, ie., the TPA in
relation to the obligation to
appoint tax representatives.

vatable goods or services to
register for VAT. It is on this
basis that the non-resident is
required to register through
the simplified framework.

Regulation 12 - Record
keeping

We are not clear on the kind or
amount of data that should be
collected under this provision and
therefore seek clarifications in
this regard.

We request that minimum
information be required from non-
residents at the time of filing VAT
returns, i.e., the aggregate value of
supplies made during the tax
period and the total amount of
VAT payable thereon.

Further, we would like to assure
you that when required by law and
sought by the tax authorities such
as in the case of audits, we will

This is under regulation 11
which allows the
commissioner to prescribe a
simplified form for Mfilling
returns.
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

content creators can easily raise
invoices inclusive of VAT.

Establish a unified framework for
businesses that have both offline
and online presence.

A person who has this type of
business model is required to
register for VAT as a local
supplier.

Regulation 6 -
Simplified VAT
registration
framework

Establish training sessions for
digital marketplace suppliers to
understand this framework.

Offer a waiver period for digital
marketplace suppliers to pay VAT.

Noted and agreed.

This is provided for in the
regulations which gives three
months transitional period.

AMCHAM KENYA

Regulation 3 (1) -
Charge to tax

To avoid any issues linked to sub-
regulation (1), which says that
VAT must always be charged, sub-
regulation (2) should clarify in
clear terms, that for B2B
transactions, a foreign supplier is
not responsible for the VAT.

This has already been clarified
by  stating that B2B
transactions are not covered
by these regulations but are
subject to provisions of S.10 of
the VAT Act 2013.

Digital Service Tax was proposed
at the rate of 1.5%, is VAT here
envisaged at 14%? Or is the Digital
Service Tax of 1.5% further
subjected to VAT? This needs to
be clarified.

VAT is a tax on consumption
and is paid by the consumer
while DST is tax on Income
paid by the supplier, therefore
there is no double taxation.

Regulation 4 - Scope of
taxable supplies

The list of taxable supplies
exceeds the list provided by the
VAT Act and gives the
Commissioner the discretion to
determine any other digital
market place supplies that would

Clarity is required on whether all
cloud services for instance
Software as a service (SaaS),
Platform as a service (PaaS) and
Infrastructure as a service (IaaS)

This has been addressed under
comments by A&K Item No. 2
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Regulation Issue Recommendation Justification The National Treasury &
Planning Comments

would be required to register for

VAT in Kenya. Whilst the VAT Act

provides that a person is required

to register for VAT in Kenya where

the value of the services they

provide exceeds KES 5,000,000

(approximately USD 50,000)

within a twelve (12) month period,

the Draft Regulations do not link

the VAT registration threshold to

the requirement to register for

VAT.

3. In clause 5(2), clarification This is also addressed under

should be provided, that suppliers Regulation 3(2)

of services on digital platforms will

NOT be required to also charge

VAT on B2B transactions once

they are registered for VAT in

Kenya.

4. Appointing a Tax representative The appointment of a tax rep

will create legal and other barriers is optional under these

for entering the Kenyan market. regulations.
Regulation 6 1. The Regulations are silent on | 1. There should be uniformity in The simplified framework
Simplified VAT whether a non-resident supplier | the registration requirements recognises that the suppliers
Registration registering for VAT purposes will | between domestic and foreign are non-resident and therefore
Framework be deemed not to have a |businesses. provides minimal

permanent establishment from a
corporate tax perspective.

2. There is mention that records
need to be submitted monthly,
but it is not clear if this is at a
transaction or cumulative level.

requirements for registration.

2. Clarity can be achieved by
amending the definition of the
term “Permanent Establishment”
under section 2 of the ITA or
through an amendment to the VAT
act. The law should clarify that

The issue of Permanent
Establishment has  been
addressed under the A&K
proposals under item no. 4.
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Regulation

Issue

Recommendation

Justification

The National Treasury &

would have been funded by the
supplier and the Regulations do
not provide a refund mechanism
in such circumstances.

2. It is not clear what ‘place of
business in Kenya’ means. It is not
clear if domestic AND foreign
intermediaries (marketplace
platforms) are covered by 8 (2).
i.e. Does 8(2) only apply if the
platform business (intermediary)
has established itself in Kenya
through a local Kenya
company/office?

sales, at which stage they would
submit VAT due to the KRA. At
this point, VAT will have already
been paid by the purchasers and
therefore the risk highlighted
above would be mitigated. This
position has been adopted
successfully in South Africa.

2. If 8(2) does not apply to foreign
"intermediaries" not operating
through a local company in Kenya,
the understanding is that the
foreign supplier is responsible for
registering and charging VAT on
sales to B2C customers in Kenya.
Sub-regulation 8(3) should be
refined to ensure that foreign
suppliers are only held liable for
tax due on B2C

3. Clarification needed on what
Forex rate is to be used for non-
local currency transactions. A
reasonable and publicly available
exchange rate which is already
used by the industry in the
ordinary course of business would
be most suitable.

Regulation 9 - Tax
invoice

This is a welcome provision as it
will reduce the compliance costs
of the non-resident suppliers
which would have otherwise been

Proposed amendment to the
wording:

"For the purpose of a B2C digital
marketplace supply, a supplier

Planning Comments
This is a welcome
commendation
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

receive a cash refund or carry
forward the VAT credit arising and
this should not be prescribed by
the Regulations.

A provision should be included
allowing a registered person to
apply for a refund if they decide
not to do further business and de-
register.

Regulation 12 - Record

Regulation 12 has not clarified the

Our recommendation is that there

This is already addressed

keeping nature of information to be | should be no requirement to through comments by A&K
maintained or submitted by the | provide any other information or under item no. 10
non-resident supplier. in any other format, other than the

return.

Regulation 13 - | This proposal is very punitive and | Our recommendation would be This is already addressed

Offences and is prone to abuse especially in | that the penalty is aligned to that through comments by A&K

Penalties instances where a tax dispute has | in the Act or is introduced as an under item 11
arisen. amendment to the VAT Act.

Furthermore, that the restriction
on access to the digital
marketplace can only be enacted
by the Tax Appeals Tribunal or
Court of law.

Regulation 14 - | The period for applying for | We propose at least a 3-month This is already addressed

Transitional registration is too short as the | period to allow the supplier to through comments by A&K

Provision suppliers will be required to | adequately prepare. under item no. 12.

update
systems.

and/or set up new

Clarification needed that these
regulations do not impact the
permanent establishment position
from a corporate tax perspective.

BOLT
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Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
Regulation 4 - Scope Lack of clarity on the scope of the | Bolt finds that the scope of the The scope of taxation is

of taxable supplies taxable supplies. taxable supplies should be laid out defined by exclusion and it is
Whereas VAT is imposed on in more detail and concreteness. only services that are exempt
s . ; under the vat Act that are not
transport hailing platforms, it is | We are supportive of the moves to Yiact to t
not specified which part of the | implement DST on supplies made RigeL A
supplies would be taxed. Is it only | through digital marketplaces as
the supply of transport service | planned, but we are unable to . :
provided from the driver to the | support the introduction of VAT MM.M ﬂMMMWNmMMmMMM M_A% H.MWM
rider? Or would VAT only be due | on the digital marketplaces at the f those Sowmilafiang
on the commission payable from | same time. s Sa 7 &t ’
P didioen b it iRt VAT is thus payable on the
P ) We submit that it would be commission from the driver to
Additionally, leaving an open | reasonable to wait for the initial the platform.
ended list of taxable supplies is | effects of the imposition of the
not good for  clarity and | DST on businesses to be felt and
compliance. Therefore we find | assessed before beginning a DST is a tax on income while
that the list of supplies that are in | discussion about the possibility of these regulations address tax
the scope of the new VAT | additional VAT being levied on the on Consumption, the two tax
regulations should be determined | same marketplace. Thus Bolt regimes are not substitutes,
concretely. proposes to take one step at the and re addressed separately
time and only after the effects of under the ITA Cap470 and the
the DST are visible, to make VAT Act 2013 respectively.
decisions on the possible
introduction of VAT as proposed
by the draft regulation.
BAKER MCKENZIE LLP
Regulation @ 13 - | The Draft Regulations require | We recommend that Kenya | We submit that section 13 | On the OECD guidelines are
Offences and penalties | non-resident persons supplying | reserve judgment on section 13 | of the Draft Regulations | not prescriptive and every

taxable services through digital
marketplaces in Kenya to register
for VAT in Kenya; however, the
non-resident provider of the

until Working Party 9 has released
its final recommended global
regulatory framework.

should not impose a
mandate that the platform
police  compliance by
unrelated parties, when the

Jurisdiction has the obligation
to make its own laws and
regulations based on the
circumstances, for example,
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

This will ensure smooth
implementation of the regulations
and eliminate the unintended
negative consequences on Kenyan
businesses.

The inadvertently levied
VAT will be passed as an
expense thus negatively
impacting revenue from
Corporate Income Tax.

BOWMANS

Regulation 4 - Scope of
taxable supplies

We note that the sub-regulation
4(k) affords the Commissioner
wide discretion on what would
constitute a digital market place
and such discretion may not
provide certainty to providers of
digital services.

i. The discretion is limited and
the addition of any supplies
made through digital market
platforms be left to the usual
process of amending statutory
instruments, in the event that
KRA wishes to broaden the tax
base to include additional
services.

ii. The Draft Regulations be
amended to require an inclusive
stakeholder consultation
process before the
determination of any additional
supplies by the Commissioner.

iii. Inclusion of a grace period of
3 - 6 months  for
implementation of any
measures with respect to the
treatment of any such services
classified by the Commissioner
as taxable supplies under the
Regulations. This will allow the
relevant suppliers of the digital
services to put in place systems

These have been addressed
under A&K under item no. 2.
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continue positioning Kenya as a
preferred hub for technology
startups. For context, a similar
regime in Singapore dubbed the
Singapore  Overseas  Vendor
Registration (SOVR) is only
mandatory for digital service
providers with a yearly global
turnover of more than US$1
million that sell more than
US$100,000 worth of digital
services to customers in Singapore
in a 12-month period.

2. We note that the Draft
Regulations do not provide
sufficient grace period within
which persons who are affected by
the measures can  make
implementation of a VAT system
change. In addition, there is the
proposed Digital Services Tax
(DST) under the Income Tax Act
(Chapter 470 of the Laws of
Kenya) that will be chargeable on
the turnovers of digital companies
under the proposed Finance Bill,
2020 that is currently being
deliberated by the National
Assembly  whose  proposed
effective date is 1 January 2021.

2. Considering that the Draft
Regulations introduce a new VAT
regime and the digital service
providers already operating in
Kenya will need to make various
operational challenges in order to
be in compliance, we recommend
as follows:

i. That the registration and
imposition of the VAT charge on
the outlined digital supplies be
aligned with the proposed
effective date of the proposed DST,
that is, 1 January 2021.

OR

ii. That a longer grace period be
provided for the registration of
suppliers’ who will be subject to

This has been addressed under
A&K comments Item no. 12.
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5,000,000), as only VAT
registered persons can charge and
account for VAT on the KRA’s
online registration platform iTax.

2. The requirement to file and
remit VAT returns and provide
KRA with a monthly record of all
supplies made in Kenya indicating
the value of the supplies and VAT
deducted every month, may pose
a significant compliance
challenge to many multinational
enterprises, considering that it is
an additional tax compliance
regime in addition to the
compliance requirements in their
country of residence.

ii. That in the event that a higher
threshold is proposed for non-
resident suppliers of digital
services, that the registration
requirement for intermediaries be
aligned to that higher threshold
before being required to charge
and account for VAT.

2, the CS should consider adopting
a quarterly payment and reporting
system, to ease the compliance
burden. This has been adopted by
countries such as Malaysia to ease
compliance.

Regulation
Amendment
Returns

11

of

We note that the Draft
Regulations do not state whether
a person registered under the
simplified regime who is in an
overpayment  position  and
deregisters from Kenya, will be
entitled to a refund of the
overpaid tax in accordance with
the provisions of the TPA and/or
the VAT Act. Section 47(1) of the
TPA states that when a taxpayer
has overpaid a tax under a tax law
the taxpayer may apply to the
Commissioner for a refund of the
overpaid tax within five (5) years

We  recommend that the
Regulations be amended to be in
alignment with the TPA, to allow
non-resident suppliers of taxable
digital services who find
themselves in an overpayment
position and seek deregistration,
to obtain refunds from KRA within
a prescribed period.

The Regulations provide for a
set-off of any overpayments
against tax due from a non-
resident supplier. this is
equivalent to a refund.
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practice, as an owner of
services being supplied
(e.g., “electronic retailers
such as Amazon Retail), a
‘facilitator (matching
buyers & sellers where an
intermediation fee may be
paid), an end-user and a
content/service provider'g
which further complicates
the definitional challenge.

b) Introduces  unjustified
intermediary  liability:
ARTICLE 19 EA notes
that this provision, read
conjunctively with
Regulation 8 (2), places a
blanket liability on
intermediaries to account
for VAT accrued by third
parties, and further fails
to acknowledge the role
being played by the
intermediary at the time
of the service supply.

c¢) Raises a risk of
surveillance: Given the
risk of non-compliance,
ARTICLE 19 EA notes
that the relevant
enforcement agency may
utilise advanced

surveillance tools which
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third parties using a non-
compliant platform/service
and end users. Article 24,
Constitution of Kenya
(2010) clearly stipulates
that a right or fundamental
freedom in the Bill of Rights
can only be limited where
this is ‘provided by law, and
is necessary and
proportionate.”  Notably,
Article 24 (1)(e) maintains
that any person (natural or
legal) seeking to restrict a
right or freedom must
assess whether there are
less restrictive means to
achieve the purpose.’
ARTICLE 19 EA calls on
KRA to delete this proposal
and adopt a more
proportionate and
measured response in the
VAT (DMS) Regulations,
2020.

Secondly, these restrictions
- when read conjunctively
with the general penalty
under section 63, VAT Act
(2013) - are punitive.
Section 63, VAT Act (2013)
provides for “ a fine not
exceeding one _ million
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' | Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
affordability concerns, by
raising the cost of accessing
the Internet and fixed and
mobile telephony services.
Anonymous

Regulation 4 - Scope of

1. The use of the word ‘and’

1. The taxable supplies under

These have been addressed

Taxable supplies signifies that the CS is introducing this section should only be under A&K under item no. 2.
new taxable supplies through enacted through an
regulations. amendment of the primary
This .&mc presupposes that H”W.,HA.U &%OMM 2013 mummao%mﬂ
regulations can introduce new lati
provisions beyond those of the ERRNALEES
primary Act that enables the
regulations 2. Clarity should be provided on
2. A proportion of the supplies the tax status when the
indicated in the section are also service is provided for free
offered for free on the various
platforms
Regulation 5 - | 1. This will be problematic since in | 1. The proposal should be removed So long as the service is
Registration most cases, the intention is not to | and only retain part b where there consumed in Kenya, the

supply the services in Kenya or
export for that matter only that
the online subscriptions can be
bought by anyone with an
acceptable payment channel.

For instance, an online newspaper
subscription paid for using a
credit card is not necessarily an
export of the service to Kenya as
the provider does not make

is an actual conduct of business in
Kenya.

supplier will be deemed to
have made a supply in Kenya
and therefore required to
charge VAT.

2. The section should be amended
to align to section 34 of the VAT
Act 2013

The issue of threshold has
been addressed under A&K
Item no. 3.
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the transactions taking place. As
such, the intermediary cannot
take on the tax obligations of the
seller

Section 5(3) of the VAT Act 2013
provides that tax on the taxable
supply is the liability of the
registered person making the
supply and in the case of imported
supplies under section 5(6) the
liability of the person receiving
the supply.

The regulations can therefore not
introduce tax obligations on third
parties that are not party to the
transaction

19 Eastern Africa under item
48.




*A[9ATIRIISTUTUWIPR PISSAIPPR
9q Ued T[OIYM SINSSI Ppaje@l oduerduiod
Apsowr are Aayy ‘suonem3ar asayl Jo
adoos 911 UIYIM [[] 10U Op PISIeI Sansst 9y,

9ST K911 Se SJUNOIDE Yueq BAULY 2ABY JOU Op A9y, "SNId
WD 10} paralsiSal jou ate Aot} se saxe} oyl Aed jou op
1N Wy} JuaI A3} 2I9YM BAUIY UL SOUIOY UMO BAUIY SPISINO
9pISal OyM SuBAUDY 2 SIFUSISIO] JO JO[ B JBY} 210U 3SeI[d <«

"xe} Aed 0} 191s1331 P[NOYS A3Y] OS SIDUILIND
uSero) ur suruo Surpen £q Asuowr Supnfew R Sulpell
ore opdoad jo j0[ B -ssouisng aFurYIXY USIAIOL-UIUQD <«

‘sowroy ueAua)| I19Y] WOIJ SJUSI I}
9AT3021 IN( BAUDY SPISINO IPISAI OYM SIIUMO SEISISA0 pue
SJUSPISAI A PaUMO aIe Sauwoy paumo A[djeanrd asay} Jo 10]

Vv "eAuay ur pajeoo[ are sanaadoid sy se saxe] JO a1eys Jrej
Iro Aed 0] opeul 3q }SNUI ‘SBISISA0 WIOI] apeul a1e sjuauiied
2 SSUD[00q ISOYM pUE SaWOoY R $98.1100 ‘sjudurirede ‘SwoOO0I
IR 1n0 Sunjual Aq SIVIAIRS JUEITY SuLIajjo eAuay urajdoad <«

*S9DIAIDS AJLIND3S SULISJJO SUOIIRZIUBSIO Paseq [eNUaPISaT
anbrun 2 sway Aumoag 03 sjuawded paseq suonduosqng «

*Anunod a}
UI SUOTIRIDOSSY [erjuapisay 03 sjuswded paseq suonduosqng «

Q0pPUEBMIA e II9ZA

"paSIeyd LVA U 0}
SJUOPISAI-UOU J0J wstueyoaw apmord «

pue me[ 3y} ur 10j papraoxd
Apeale SI Jeym U0 AUIR[D 9PMAOI <«
{0} JueAUI 218 SUOTIR[NEAT

9y, suonje[nsax pasodoid a3 Aq paonporjul
Suraq jou sI pue sadIAIRS 99} uo Jqeorjdde

‘uonnpoid
JUSWIUIELIIUD [B00] JO uoisuedxa pue [Imoid 9yl a4oyo

TI00 B8 @ UeMOoqDILIoN A -[leury

Apea1e S VA 1yl pajou aq pmoys I | [m uwroperd snourea o} xejl [enSip oy3 jo uoneordde oy, « uamoqny Jrxoydny
Suruuelq
PUR AINSead ], [euoneN A( SJUUIUIO)) SJURUIUIO)) /UoIsSTuIqng S]OBJUO)) PUE SUWIEN

SINAINNOD TVIINTD



Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

>

credit cards to pay Security guarding firms and rents are
received in their foreign countries where they reside.

KRA should also rope in Private Security guarding
companies to mine data to get foreigners & wealthy people
who pay them for their services and yet these foreigners &
wealthy people are not registered to pay KRA Tax.

Evans Njuguna
Email: mbuthianju

>

>

>

At such a time when the country is reeling on all ends, I
believe imposing this law would hamper local owned
businesses within the country and cause unnecessary losses
to the business owners and to the Kenyans themselves.

Right now due to the effects of COVID19 it is best to
encourage more businesses to continue transacting in order
to get the economy back on its feet, and I believe the bill
above would hamper these goals and cause businesses to
unceremoniously close up shop, and for international
investors/companies to leave the Kenyan market altogether.

I therefore ask the committee in charge to review the
proposal and to make amends where needed in order to
prevent unnecessary loss to the Kenyan market and
encourage the continuation of business so that the authority
themselves can plan on newer ways of remittance collection
that do not hamper the businesses in place.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Nali Gita

Email: natgee12 @hotmail.com

>

I would like to express my deep disappointment on this
particular piece of legislation. We as Kenyans are already
very heavily taxed as you are well aware, and you are also well
aware of the corruption that ensures our money barely goes
to where it is supposed to go. What irks me in particular is
needing to tax downloadable mobile content, a lot of which
is FREE, drivers, a lot of which are also FREE, electronic
data management, customized search engines, event tickets,

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and
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Email: ingersilole@gmail.com

the United Nations Conference on Development and Trade
(UNCTAD), Digital advances have generated enormous
wealth in record time, but that wealth has been concentrated
around a small number of individuals, companies and
countries. Under current policies and regulations, this
trajectory is likely to continue, further contributing to rising
inequality. The same organisation suggests that taxation will
truly generate revenue, as digital market places is a key area
to tap into but not at this stage in Kenya. Inclusivity is
essential to building a digital economy that delivers for all.

> People go to work or strive to earn a living daily to get out of
poverty. The digital market place has proved to be one of the
youth's main source of income as they have turned to content
creation and selling of merchandise though various
platforms. Let the government ensure that there is proper
and strong internet connectivity all over the country before it
moves forward at this stage.

> Even developed countries have not yet set the right tax
incentives for the digital market place yet they have strong
internet infrastructure. Let's not rush to push western
countries' policies before we strengthen our own
infrastructure. It will broaden the economic divide that is
already experienced in this country! We'll have to tax it, but
it's still too soon! Please take this into consideration.

introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Cosmas Musis

Email: cosmasmusis

» I would like to kindly request that this bill should not be
passed. This regulation in particular will help our fellow
businessmen in running the business without crippling the
current economic crisis in our midst. Other factors will
definitely be offset with this decision.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and
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international investment at this time is a crucial step in
getting the economy humming again.

> 1look forward to seeing your decision as we all ensure that
things get back on track in the best of ways while also
promoting local and international business in the country.

Jane Chebet Movie Maniac

Email: chebet

mail.com

» Iam not in favor of this because of the following reasons :

* Adding VAT means that the prices of these products will
go up which a lot of Kenyans are not able to afford, as it
is even now, a lot of people are barely able to pay for
these services constantly from month to month, check
the statistics.

* According to the proposed, this means that things that
we weren't being charged for before, we will have to start
paying for them like for example YouTube etc. In order
to upload content, I am against this because this will
stifle a lot of artists, we barely have an established music
and film industry in Kenya, many artists struggle to get
their content aired as is and the only refuge we have had
all this time has been the online platforms, which has
allowed many artists to penetrate the industry. Also, for
many people in the slums, art has been a gateway for
them to better their lives, for people who are living below
the poverty line and can barely afford to pay for their
daily meals how are they supposed to pay for these
services? It honestly feels like the government is against
them. How do you take from someone who already has
nothing?

I am well aware that some states in the US have already
imposed this tax on streaming services however it is
important to note that we are nothing like the US, our

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.
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Alfred Mbati

Email: alfredmbati@gmail.com

> All chargeable products that haven't been taxed at source of
purchase to be taxed. For example if I am using the digital
marketplace to sell bread which has already been taxed at
source the way drop shippers do then the bread shouldn't be
taxed as that is double taxation.

> All online companies or digital marketplaces that are based
in Kenya which are reselling products or services for their
clients to fully tax these clients gross income whether Kenyan
or not as long as they are using their marketplace. For non-
Kenyans whose countries have tax treaties with Kenya will be
eligible for less taxes.

> All persons whose taxes have already been taxed due to using
the digital marketplace to sell a product or service shall be
exempt from double taxation on the same when filling KRA
returns.

The regulations deal with VAT and therefore
do not fall within the scope of tax treaties.
Nevertheless, there’s no double taxation since
VAT is a consumption tax that is payable by
the final consumer.

Robert Mwaura

Email: robertmuigai

» In regard to the proposed VAT taxable on marketplaces, I'd
suggest making an exemption to companies that have been
locally incorporated in Kenya to boost investment within the
region.

» Streaming companies like TIDAL, which is large in the states,
have no presence here. Imposing the VAT will discourage
investment. However, encouraging them to incorporate
locally with the VAT exemption will not only create
employment but provide a gateway to the wider East African
region.

The regulations apply only to non-resident
suppliers. For suppliers whose place of
business is in Kenya, the normal VT regime
applies.

The proposal to exempt streaming services
from VAT should be made in through the
normal Budget cycle.

Emmanuel Chebukati

Email: echebukati@heptanalytics.com

» I welcome the above referenced draft regulations from the
perspective of enabling Kenyan business to interact with
Foreign Service providers (e.g. cloud service providers) from
a VAT perspective.

Noted.
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and an overall reduction in lifestyles. Perhaps if preferential
treatment is given to local start-ups, then some of these
issues can be mitigated.

> I urge more consideration and thought be put to these factors
and the framing of the regulations adjusted accordingly

Nivi Amit

Email: nivi.mukherijee

Please don't enact these regulations for the following reasons:

» This is a time the government should be advocating for
increased use and subsidising digital platforms, not
discourage it by driving the costs up. The COVID-19
pandemic response encourages social distancing and
reliance on digital platforms.

> By having to submit details of all individuals on a platform,
privacy is infringed

> Kenya's digital economy is still very young - a measure like
this will stifle innovation and youth entrepreneurship in the
industry. Ifit has to be done, it should be done for big players
only that are earning more than KES 36m annual revenue

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Mark Makund

> The young entreprenuers who can't find jobs and have to
resort to the digital airspace...You will choke us to death with
these taxes that are really suffocating us.

> As a young man who is really trying to figure out how I can
earn money through the digital space...you are really making
it hard for those that are.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Mukabwa Isaac Anol

> First, the bill contradicts the data protection laws passed
late last year since the digital companies can’t submit tax
without giving customer information on purchases.

It should be noted that VAT is already
applicable on these services and is not being
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Email: kalaprnt@gmail.com

traditionally are a free medium that no one charges except
your data cap for streaming.

> My input would be the bill be put away. Because for the
millions of unemployed youth this is the only way they will
ever be made to make a living. Why tax the digital space and
leave the jua kali people out who make the same money.

regulations. The regulations are meant to
provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Rose Blue

Email: rosebluog@gmail.com

> This bill is not pro people. Us the youth who use these
platforms as the only way to give our lives purpose is a tough
pill to swallow. It will stifle the economy as is. With people
unable to spend money because, it is going into tax. It’s hard.

> The money made on online platforms go to the mama
mbogas of the world and the barbers and salons to help put
money back into the economy so we are in one way or
another still helping the country.

> But if the tax man takes a good chunk of that money then how
will people who depend on that disposable income benefit
from it. The internet should be free. A place of solace for the
ones with nothing and imposing yourselves in it will seek to
destroy a relatively young space.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Kate Kendy

Email: katekendywanijiku@gmail.com

» Idonot support this bill and it should not be passed. Reason
being that most people on the digital space are young and
unemployed. We are barely surviving and the digital market
place is our only way out.

> We've worked really hard to build ourselves on these
platforms by ourselves without the help of the government
for you to come in and take a share of it. The tax will not be
accounted for or help us.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

> mechanism for non-residents to remit
VAT charged.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

> We are in the middleof a Pandemicand rates of
unemployment are increasing. This Bill will lead to increase
unemployment among the Youth.

Loice Medium

Email: loicemedium@gmail.com

> I would like to raise concerns regarding the subject of
proposed digital tax laws.

> As a country, we are still trying to build a digital economy,
and imposing these laws will hurt both the average Kenyan
and the entrepreneurs.

> For once, may the government stop thinking about its own
profits and actually think about and consider what is
beneficial, in the long-term for our children's children?

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Mutanu Lukhale

» The government is doing absolutely nothing for us as the
youth when it comes to youth employment. We go to school,
get a good education then look for jobs only to be told that
they employ people with a certain qualification in a specific
field for a certain amount of time. How are we supposed to
earn a living if we don't have jobs?

» Self-employment. The government has been singing year in
year out about how we should be self-employed yet they still
do not help us in any way to achieve that. We have retorted
to the online digital platform for us to earn a living using our
creativity.

> Online digital platforms enable people to enhance and
perfect their creativity and use it to educate and better their
community. So not only does it act as a source of income but
also helps a lot of people out here to acquire information and
a lot more.

> We are living in a tough economic time. We live in a country
where people diligently wake up early in the morning, go to
work and do what they have to do in order to at every end of

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

to the increased price of the book due to the VAT you are
adding I can't access the book. Which means I don't learn a
new skill leading to me never getting a job leading to me
staying in poverty. If this bill is in good faith should look at
better ways of collecting tax and kill the only source of
income to young people out here who are trying to make ends
meet.

» Bottom line is, KRA did not consult (recommendations were
ignored) because what is contained in this bill is just heart
breaking on the greed and lack of understanding of how to
improve the lives of people they are supposed to serve.

> Itis important to acknowledge the importance of paying tax
but not at the expense of an entire industry that is yet to reach
its potential growth.

> My comment: This bill should not see light of day. People
involved in making the bill should rethink again on the best
way to collect tax on digital marketplace without killing it
entirely.

=  mechanism for non-residents to remit
VAT charged.

Jerry Estifanos

Email: jerrvestifanos@vahoo.com

> I ask that this bill not be amended as it would cripple online
Entrepreneurship in Kenya. Please have the best interests of
the citizenry at heart.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide ;

* clarity on what is already provided for
in the law and

= provide mechanism for non-residents
to remit VAT charged.

Evan Njagi

> It is unacceptable it is unfathomable that you seek to extort
young and unemployed Kenyans by implementation pathetic
digital taxes that will only make our lives harder!

It should be noted that VAT is already
applicable on these services and is not being
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

>

There is a net benefit to allowing Kenyans to transact online
without tax as it will allow us to start and work on our
businesses effectively. This kind of tax can be considered
draconian as many countries avoid such practices in order to
attract foreign investment into the country from what will be
one of the largest and most profitable fields in the world

Please consider the future generations of this country when
implementing such directives.

= clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

John Karima

Email: karimajohn2

I am a concerned taxpayer writing with regards to the
aforementioned proposed tax increment in the digital
marketplace. As opposed to aiding in your quest, "To be the
leading revenue authority in the world respected for
professionalism, integrity and fairness", this tax increment
instead directly contradicts your fundamental Fairness
principle.

I enjoy several digital goods that may soon become priced at
an exorbitant premium that would lock me out of the digital
marketplace. Be it eBooks, educational podcasts and even
local music distributed internationally. I ask you to
reconsider this bill and instead leave the digital marketplace
asis, so as to aid me and many others in my position to better
our education and directly support our local content
creators.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

=  mechanism for non-residents to remit
VAT charged.

Maina Gats

Email: mainagats@gmail.com

Introducing a digital tax on marketplaces is going to kill
ecommerce before it even takes root in Kenya. Only 5% of the
population transacts digitally and if we're going to get where
we want to be by 2030, we need more people to take it up.
What will introducing this tax do?

» Increase prices for digital goods and services

» Deter start-up businesses from doing online business

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

= clarity on what is already provided for
in the law and
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

Jjust a safer option because this country cannot guarantee our
safety!

> Digital space is just for people with hobbies not really making
money out of it why take?

> These government entities can't even account for the taxes
they already take!

» We cannot be supporting a government that is out to enrich
themselves and leave us in debt and still takeaway the little
the common mwanaanchi is trying to do to support
themselves.

clarity on what is already provided for
in the law and

mechanism for non-residents to remit
VAT charged.

Collins Mutua

Email: collinsmutua mail.com

> I oppose the move to tax online businesses that the
government did not help build. It is so unfortunate that you
people want to steal from every corner of the common
mwananchi.

> Please, sort out the mess that you people designed and
promise us that our taxes will be used appropriately in
the future. For now, please leave us alone.

> We are a creative and hardworking slot of Kenyans who want
to see a better future for this country. Unlike you people who
want to steal and enrich your selfish egos.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

clarity on what is already provided for
in the law and

mechanism for non-residents to remit
VAT charged.

Eric Mogz

Email: erimimi8s@gmail.com

> 1 have gone through the proposed amendments to the
finance act and in my opinion, these amendments are flawed.
Taxing these platforms will be taking us a step back,
especially for the numerous unemployed youth who over the
years have now become innovative and started using these
platforms to try and make ends meet.

> Asitis, the cost of internet is still too high for most of us, and
by adding this proposed tax, it will make the rather steep
mountain even worse to climb.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

clarity on what is already provided for
in the law and

mechanism for non-residents to remit
VAT charged.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

them are struggling with data bundles. My point is, an
enabling environment needs to be provided first.

3) When you do your research comprehensively, Request
google, Netflix, apple and any other digital foreign
subscription entity in Kenya for data on their
subscription numbers. In Kenya Netflix has 29,500 only.
Now, on the total subscriber numbers in Kenya which
are barely 100,000 combined for all these foreign
services, adding the Punitive extra costs will not only
slow down penetration, but will just kill their subscriber
bases in Kenya where many Kenyans are still struggling
with data bundles. The 14% will NOT be beneficial in the
long term. You will only scare away investors and leave
us in the stone age.

4) The above include the proposals to tax software
downloads, drivers e.t.c. Benefits will be negligible as
there are not many frequent software or driver
purchases in Kenya. Do research.

5) Additional Taxing of online transacted products will
force us revert to retail. It will be counterproductive. If T
sell a product in my retail shop @Kshs20 including VAT
and through Innovation and cost savings, I decide to go
online to sell @ Kshs 19 including VAT. I should not be
subjected to any additional taxes. If I am additionally
taxed, I will simply revert back to the physical shop. I
may advertise my products online and will direct my
clients to visit my shop. They can transact online only
when they see the need to. but if online has additional
costs, why even bother. Again, Counterproductive.
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Comments by National Treasury and
Planning

> Taxing young entrepreneurs is literally killing the support
local entrepreneurship as repeatedly stated by the President
and his government.

> If 95% of Kenyans are not buying things online, why
introduce tax laws at this point that make it harder for them
to enter that digital economy, and make it twice as hard for
local entrepreneurs to build successful marketplaces?

> A threshold should be put by Kra on Taxing entrepreneurs
such as not taxing until they hit target x in annual revenues.

> Also charging taxes on digital platforms will also hurt young
people who are the main consumers of this. Charging 14%
with a breakdown of 1.5%WHT to the organizations
themselves and leaving the consumer to take care of the
12.5% is exploitative if not bizarre.

> Find alternate ways that do not hurt our digital space.
Otherwise we'd rather go back to the olden ways of doing
things and it will be a huge loss to the government.

> Until we are very clear on data privacy laws and regulations
in this country and keen on observing this. I believe this the
digital space is not an area the government has muscle to deal
with.

> Kindly look into addressing corruption which has resulted in

bringing down our economy over and above the current
natural calamities

» clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Bella Charmed Chaos

Email: bellacharmedchaos@gmail.com

> You are in receipt of this, as I believe my voice as a Kenyan
should be heard. The imposing of VAT on the Digital Market
Supply comes across as an additional weight or burden to the
common mwananchi.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;
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wouldn’t want to put money where there are no visible
returns.

Blacky Whity

Email: blackywhitv62 @gmail.com

> The draft VAT for the digital marketplace is not a good idea
Commissioner. You can all remember exactly what happened
when KRA decided to increase taxes on beers such as
Senator, you not only collected fewer taxes but also made the
company stop producing the beer as its consumption
decreased.

> This is exactly what will happen if you go ahead with the
Drafted VAT regulations 2020 (Digital Marketplace Supply).
The better way is to decrease taxes and foster a favourable
environment for people to do business and they will willingly
pay tax.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

> The government has failed to create jobs for the youth. The
online marketplace has provided options for the youth. As a
recent graduate with no employment, my only source of
income is from online platforms. Why suppress that? The
drive should be to encourage the youth to explore the digital
world.

> The government should be working on policies that make the
digital market platforms lucrative not suppress a section that
has barely grown. It should be nurtured not exploited. Give
the local digital platforms a chance to grow. They are the
future.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Jordan Warari

Email: jordanwrr

> Asastakeholder within the digital economy whose livelihood
depends on the internet, I submit my disappointment in this
bill that seeks to stifle an industry that has barely grown, in
which people are still struggling to make careers out of it.

> Not only does it lock out foreign companies whose services
are used by Kenyans, but Kenyans as well who have far too

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and
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> Enforcement of these laws appears to breach the privacy of
consumers, requiring that companies disclose personal
details of their consumers such as bank details and proxy
details in order to confirm the origin of supply. The
government is overreaching.

> These regulations are oppressive and predatory and I urge
the Commissioner General to do away with them.

Ryan Marvin

Email: marvinryan@vmail.com

> Addition of bureaucracy will disincentivize smaller
companies from supplying services to Kenyans - The beauty
of the internet and the rapid innovation that is its hallmark
is that it removes the human and physical elements. To
register for some service, there is no need for paperwork to
be filled or some registry to be manually updated by a human
being. It is immediate and automated. As a software
engineer, majority of the services I consume to enable my
work have no entity registered in Kenya and several of these
sellers will be individual software engineers like I, selling
small software components that I then use in the solutions I
build. The addition of a tax representative will inevitably
create a bottleneck for suppliers in getting their goods to
customers immediately.

> Record-keeping overheads will be passed to consumer - Big
and small companies alike fall under this law. The record
keeping required for the fulfilment of this law will see small
companies either exit the Kenyan market or they'll need to
increase accounting services expenditure. This cost will
inevitably be added onto the cost of the digital service.

» Unenforceable without bringing considerable infringement
on privacy of citizens - Besides the bill not sufficiently
describing the privacy requirements for the records of
supplies to protect the Kenyan consumer, it is unenforceable

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

>

>

clarity on what is already provided for in
the law and

mechanism for non-residents to remit
VAT charged.
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> Whether or not the corporate would issue invoice, or cash
receipt, it would be of importance also to have the reversal in
place, such that one can reverse an already issued ETR
receipt. It would be smart to implement this as a function
linked to the return of the payment to the client. There are,
net, loads of returns of goods, and thereby return of
payments too. It is important that this does not end up like a
road block - while it is ALSO important to ensure that this
system cannot be abused. We think, that the abuse would be
possible to detect by creating a dynamic and intelligent -
maybe AI trained (use for instance Random Forest
algorithm) - system for detection of what is usual and
unusual within each sector of the tax base. One way to deal
with it (but let it not be the only one), is to take the Class of
the business, ie. "Office", or "Information Technology" or
"Manufacturing" - etc. - and then create an average of returns
from within that class - then compare it with the particular
tax payer - and if the tax payer is for instance 30% outside
the normative value, then you can do a look up. Thereby - and
with other small simple rules too - you could be able to create
a very flexible system, while you would catch all those
cheaters who issue a ETR receipt and then reverse it shortly
after.

> We are open for consultation. That is naturally not for free -
but - we would issue an invoice for the work, and, we would
also give you an ETR receipt .

Stacey Adhiambo

Email: staradhis

mail.com

> After reading the proposed regulations, I have the following
comments and questions that need to be looked into for the
prosperity of the country:

> How are you going to ensure that consumers don't get double
taxed?

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

>

>

Most innovativeness happens quickly due to the internet
platform being free.

Implementing the digital tax will cease this advantage,
thereby stifling innovative spirit for the local mwananchi
who is also poor. Have you considered a way forward that will
ensure the digital tax does not stifle innovation in the
country?

How will the introduction of digital VAT affect diplomatic
relationships?

Have you considered the impact of any retaliatory action by
other countries due to the digital tax on the economy?

There is already tax levied on internet.

Introduction of this tax also implies that the consumer will
pay another tax on something they buy over the internet. The
internet is the raw material and the consumer is already
paying the tax. Isn'tthe introduction of this digital tax
implying that as a citizen, I will be working just to pay taxes
instead of relieving my financial burdens?

I hope you will consider my comments and questions
seriously as you consider the best proposal for the citizens.

Samuel Karumbi

Email: samkaros59@gmail.com

My thoughts are that the authority would like to target firms
that are in the digital space and these businesses are offering
services to Kenyans that are profitable.

I believe the only way to do this without MSMes that are not
able to get a premises due and tangible goods to sell
subjected to VAT from being DOUBLE taxed is through a
online business framework that looks at firms that offer
streaming services of non-Kenyan Content according to The
kenya film and classifications board .

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

>

clarity on what is already provided for in
the law and

mechanism for non-residents to remit
VAT charged.
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LEGAL NOTICE No. 188
THE VALUED ADDED TAX ACT
(No.35 of2013)

IN EXERCISE of the powers conferred by section 67 of Value
Added Tax Act, 2013, the Cabinet Secretary for the National Treasury
and Planning makes the following Regulations —

THE VALUE ADDED TAX (AMENDMENT) REGULATIONS,
2020

1. These Regulations may be cited as the Value Added Tax Citation.
(Amendment) Regulations, 2020,

2. The Value Added Tax Regulations, 2017, are amended by L.N.54/2017.
deleting regulation 9,

Made on the 10th September, 2020.

ATANI,
Cabinet Secretary for National Treasury and Planning.

LEGAL NoTICE No. 189
THE VALUE ADDED TAX ACT
(No. 35 of 2013)

THE VALUE ADDED TAX (ELECTRONIC TAX INVOICE)
REGULATIONS, 2020

ARRANGMENT OF REGULATIONS

Regulation

1—Citation

2—Interpretation

3— Application

4—Use of a register

5—Auvailability of a register

6—Obligations of a user of a register

7—Tax invoices, credit notes and debit notes

8— Specifications of a register

9—Transmission of invoice data and security

10—Offence

11 —Transitional provisions
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THE VALUE ADDED TAX ACT
(No.35 of 2013)

IN EXERCISE of the powers conferred by section 67 of Value
Added Tax Act, 2013, the Cabinet Secretary for the National Treasury
and Planning makes the following Regulations—

THE VALUE ADDED TAX (ELECTRONIC TAX INVOICES)
REGULATIONS, 2020

3. These Regulations may be cited as the Value Added Tax
(Electronic Tax Invoices) Regulations, 2020.

4. In these Regulations, unless the context otherwise requires—

“authorised officer” means an officer appointed under section 3
of the Tax Procedures Act, 2015;

“Personal Identification Number” or “PIN” has the meaning
assigned to it under section 2 of the Tax Procedures Act, 2015;

“register” means an electronic tax invoicing or receipting system
that is maintained and used in accordance with these Regulations; and

“user of a register” means a person registered under section 34,

5. These Regulations shall apply to a person registered under
section 34 of the Act.

6. (1) A user of a register shall use the register in accordance
with these Regulations and ensure that—

(a) each sale is recorded with the use of the register;
(b) an invoice is generated in respect of each sale;

(c) each invoice generated in respect of each sale shall contain
the information specified in regulation 7.

(2) The user of the register shall—

(a) transmit or deliver the invoice generated with respect to a
purchase to the purchaser; and

(b) transmit or deliver the invoice details to the Commissioner in
accordance with regulation 9 (a) .

(3) A register shall be exclusively used by the registered user of
that register.

7. (1) The user of a register shall ensure continuity of operations
of the register if there is an interruption of power supply.

Citation.

Interpretation.

No. 29 of 2015

No. 29 of 2015

Application,

Use of a register.

Availability of a
register,
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(2) Where a user of a register cannot use the register for any
reason, the user shall—

(a)

(b)

notify the Commissioner in writing within twenty-four hours
of the user’s inability to use the register; and

record sales using any other means as may be specified by
the Commissioner.

(3) Once the user of a register is able to use the register, the user
shall enter into the register the sales recorded under paragraph (2) (b).

8. (1) A user of a register shall —

(a)
(b)

(c)

(d)

(e)

ensure availability of the register at the point of sale;

facilitate the inspection of the register by an authorised
officer;

ensure the register is regularly serviced to ensure the
register’s proper functioning at all times;

keep and maintain a register ledger in which a record of the
servicing of the register shall be entered and which shall
contain—

(i) the name and address of the person servicing the
register; and

(ii) an entry for each time the register is serviced, describing
the servicing and shall be signed by the person
performing the service; and

comply with such other requirements as may be specified by
the Commissioner.

(2) Where a user of a register intends to discontinue the use of a
register due to—

(a)
(b)
(©)

closure of business;
cessation to supply vatable supplies; or

any other reason,

that user shall notify the Commissioner, in writing, of the
intended discontinuation within thirty days prior to the discontinuation.

(3) Where a notification has been made under paragraph (2), the
Commissioner may, by notice in writing and within thirty days, retire
the register.

Obligations of the
user of a register,



2050

Kenya Subsidiary Legislation, 2020

9. (1) A tax invoice generated from a register shall contain—

(a)
(b)
©
(d)
(e)
6]
(8

(h)
@
@
(k)
M

the PIN of the registered user of a register;

the time and date of issuance;

the serial number of the invoice;

the buyer’s PIN;

the total gross amount;

the total tax amount;

the item code of supplies (for exempt, zero-rated and other
rate supplies) as provided by the Commissioner in
accordance with the Act;

a brief description of goods and services;

the quantity of supply;

the unit of measure;

the tax rate charged;

the unique register identifier;

(m) the unique invoice identifier,

(n)
(0)

a quick response (QR) code; and

any other requirement as may be specified by the
Commissioner.

(2) Where a user of a register issues a credit note or debit note,
the credit note or debit note shall indicate the PIN and invoice number
to which the supply relates.

10.

(a)

(b)
(c)
(d)

(e)

A register shall—

be capable of interconnectivity with information technology
networks;

have sufficient storage to maintain records;
display clear messages in the official languages;

be secure and tamperproof; and

be capable of —

Tax invoices,
credit notes and
debit notes.

Specifications of a
register.
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(a)

(b)
(c)

(d)
(e)
®
(@

12.

(a)

(b)

(i) integrating with the Authority’s systems;

(ii) transmitting or connecting to a device that will transmit
the recorded data to the systems:

(iii) allowing updates for any changes in the tax laws; and

(iv) capturing the information required under these
Regulations.

- A register shall be capable of —

transmitting to the Authority’s system the tax invoice data
and the end of day summary of the respective day’s data in
the manner specified by the Commissioner;

printing or providing stored data;

storing data in an unintelligible manner to persons not
authorised to access it;

maintaining the integrity of the data;
securing authentication for authorised users:
capturing the log of all activities; and
assigning a unique identifier to each invoice.
(1) A person commits an offence if that person—

fails to comply with any of the provisions of these
Regulations; or

tampers, manipulates or interferes with the proper
functioning of the register.

(2) A person convicted of an offence under these Regulations
shall be liable to pay the penalty specified under section 63 of the Act.

13.

A person who is registered under section 34 of the Act shall

comply with these Regulations within a period of twelve months from
the coming into operation of these Regulations:

Provided that—

(a)

(b)

where the person is unable to comply with these Regulations
within the period specified under this regulation, that person
shall apply to the Commissioner for the extension of time
which shall not exceed six months; and

the application under paragraph (a) shall be made at least
thirty days before the expiry of the period specified.

Date the 10th September, 2020.

UKUR YATANI,
Cabinet Secretary for National Treasury and Planning.

Transmission of
invoice data and
security,

Offence.

Transitional
provisions.
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LEGAL NOTICE No. 190
THE VALUE ADDED TAX ACT
(No.35 of2013)

THE VALUE ADDED TAX (DIGITAL MARKETPLACE SUPPLY)
REGULATIONS, 2020

ARRANGEMENT OF REGULATIONS

Regulation

1 —Citation

2—Interpretation

3—Scope of taxable supply through digital marketplace

4— Application of tax

5—Registration

6— Appointment of tax representatives

7—Simplified tax registration framework

8 —Place of supply

9—Time of supply

10—Exemption from issuing electronic tax invoice

11—Claim for input tax

12— Accounting for and payment of tax

13— Amendment of returns

14—Offences and penalties

15— Transitional provisions
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THE VALUE ADDED TAJ'{JKCT:---: e il ﬂ”%ﬁ#‘f -
(No.350f2013) '+ 1. Lﬁﬂm OFTHE HMO{ZIE(: |

IN EXERCISE of the powers conferred by scctlon 5(8)-as- raad (Y
with section 67 of the Value Added Tax Act, 2{)13 ‘the _Cabinet K ( ?
Secretary for the National Treasury and Planning makcs 1hc fo[lowmg [A-r{ AT ,
Regulations—

THE VALUE ADDED TAX (DIGITAL MARKETPLACE SUPPLY)
REGULATIONS, 2020

14, These Regulations may be cited as the Value Added Tax Citation.
(Digital Marketplace Supply) Regulations, 2020.

15. In these Regulations, unless the context otherwise requires—  Interpretation.

“business-to-business transaction” means a transaction between a
supplier from an export country to a tax registered or non-registered
business entity in Kenya that is required to account for tax on imported
services under section 10;

“business-to-consumer transaction” means a transaction between
a supplier from an export country and a consumer in Kenya;

“digital marketplace supply” means the supply of a service made
on a digital marketplace;

“digital marketplace” has the meaning assigned to it in section 5

(9

“export country” means any country other than Kenya and
includes any place which is not situated in Kenya;

“intermediary” means any person who facilitates the supply of
services through the digital marketplace and is responsible for issuing
invoices or collecting payments for the supply;

“Personal Identification Number” or “PIN” has the meaning
assigned to it in section 2 of the Tax Procedures Act, 2015;

“recipient”, in relation to any supply of services, means the
person to whom the supply is made;

“tax” has the meaning assigned to it under section 2 (1); and
“tax period” means a calendar month.

16. Taxable supplies made through a digital marketplace Scope of taxable
include— supply through a
digital
marketplace.

(a) downloadable digital content including downloadable mobile
applications, e-books and films;
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(b) subscription-based media including news, magazines and
journals;

(c) over-the-top services including streaming television shows,
films, music, podcasts and any form of digital content;

(d) software programmes including software, drivers, website
filters and firewalls;

(¢) electronic data management including website hosting,
online data warehousing, file-sharing and cloud storage
services;

(f) music, and games;

(g) search engine and automated helpdesk services including
customisable search engine services;

(h) tickets for live events, theatres or restaurants:

(i) distance teaching through pre-recorded media or e-learning
including online courses and training;

(j) digital content for listening, viewing or playing on any audio,
visual or digital media;

(k) services that links the supplier to the recipient including
transport hailing services or platforms;

(I) electronic services under section 8 (3); and

(m) any other service provided through a digital marketplace that
is not exempt under the Act.

17. (1) Tax shall apply to taxable supplies specified under
regulation 3 when supplied in Kenya.

(2) Where the supply under regulation 3 is made in a business-to-
business transaction, the provisions of section 10 shall apply.

(3) A business entity that is required to account for the value
added tax on taxable supplies made on a digital marketplace under
section 10 shall notify the supplier from the export country that the
supplier is not required to account for the tax in Kenya for the supply.

(4) Where the supplier from an export country is notified as
provided under paragraph (3), the supplier shall not be required to
charge the tax on the supply to the business entity,

(5) Where a business entity fails to notify the supplier under
paragraph (3) and the supplier charges tax, the business entity shall not
be allowed to deduct the tax charged,

Application of
tax.
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18. (1) A person supplying the taxable services specified in
regulation 3 shall register for tax in Kenya if—

(a) the supplies are made by a person from an export country to
a recipient in Kenya in a business-to-consumer transaction;
and

(b) the person is conducting business in Kenya in accordance
with section 8 (2) and any of the following circumstances

apply —
(i) the recipient of the supply is in Kenya;

(ii) the payment for the services is made to the supplier in
the export country from a bank registered under the
Banking Act; or

(iii) the payment for the services that is made to the supplier
in the export country is authorised in Kenya

(2) A person from an export country who makes a business-to-
consumer supply of services to a recipient who is in Kenya shall
register for tax through a simplified tax registration framework in
accordance with regulation 7.

(3) A person registered under paragraph (2) shall declare and pay
tax on the supplies made on the digital marketplace at the rate specified
in section 5 (2) (b).

19. Despite regulation 5 (2), a person from an export country
making a business-to-consumer supply to a recipient in Kenya who
elects not to register in accordance with regulation 7 shall appoint a tax
representative in accordance with section 15A of the Tax Procedures
Act, 2015.

20. (1) A supplier from an export country who makes supplies
on a digital marketplace shall register under the simplified tax
registration framework specified under this regulation.

(2) An application for registration under the simplified tax
registration framework shall be done through an online registration
form prescribed by the Commissioner.

(3) The information required for registration under paragraph (2)
shall include —

(a) the name of the business including the business’s trading
name;

(b) the name of the contact person responsible for tax matters;

(c) the postal address or registered address of the business and
its contact person;

Registration,

Appointment of
tax
representatives.

Simplified tax
registration
framework.
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(d) the telephone number of the contact person;
(e) the email address of the contact person;

(f) the websites or uniform resource locators (URLs) of the
supplier through which business is conducted;

(g) the national tax identification number issued to the supplier
in the supplier’s jurisdiction;

(h) the certificate of incorporation or registration issued to the
business in the country where the business is incorporated,
and

(i) any other information that the Commissioner may require.

(4) An applicant under paragraph (2) may be required to submit
to the Commissioner additional documents that may be necessary to
substantiate the information provided in the application.

(5) Upon registration under this regulation, the Commissioner
shall issue the applicant with a PIN for the purpose of filing returns and
the payment of tax.

(6) A person registered under this regulation who ceases to make
taxable supplies on a digital marketplace shall apply to the
Commissioner for deregistration in accordance with section 36.

21. (1) A supply on a digital marketplace shall be deemed to
have been made in Kenya where the recipient of the supply is in
Kenya.

(2) In determining whether the recipient of a supply is in Kenya,
the Commissioner shall consider—

(a) whether the payment proxy including credit card or debit
card information and bank account details of the recipient of
the digital supplies is in Kenya; or

(b) whether the residence proxy including the billing or home
address or access proxy including internet address, mobile
country code of the SIM card of the recipient is in Kenya.

22. The time of supply on a digital marketplace shall be the
earlier of —

(a) the date on which the payment for the supply is received in
whole or in part; or

(b) the date on which the invoice or receipt for the supply is
issued.

Place of supply.

Time of supply.
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23. A business-to-consumer supplier on a digital marketplace
from an export country who is registered under these Regulations shall
not be required to issue an electronic tax invoice:

Provided that the supplier shall issue an invoice or receipt
showing the value of the supply and the tax deducted thereon.

24, A deduction of input tax by a supplier shall not be allowed
for business-to-consumer transactions for a supply on a digital
marketplace.

25. (1) The tax for a supply made on a digital marketplace from
an export country to a recipient in Kenya in a business-to-consumer
transaction shall be paid by the supplier or the tax representative of the
supplier.

(2) A registered person shall submit a return in the prescribed
form and remit the tax due in each tax period to the Commissioner on
or before the twentieth day of the month following the end of the tax
period.

(3) Where an intermediary makes a supply on a digital
marketplace on behalf of another person, the intermediary shall be
required to charge and account for the tax on the supply whether such
other person is registered for tax or not.

26. (1) Any amendments to a return submitted in accordance
with these Regulations shall be made in accordance with section 31 of
the Tax Procedures Act, 2015.

(2) Where an amendment under paragraph (1) results in the
overpayment of tax, the amount overpaid shall be retained as a credit in
favour of the person who overpaid and offset against the tax payable in
the subsequent tax period.

27. A person who fails to comply with the provisions of these
Regulations shall be liable to the penalties prescribed under the Act or
the Tax Procedures Act, 2015.

28. A supplier on a digital marketplace from an export country
who is required to register under these Regulations shall apply to the
Commissioner for registration within six months from the date of
publication of these Regulations.

Dated the 10th September, 2020,

UKUR YATANI,
Cabinet Secretary for National Treasury and Planning.

Exemption from
issuing an
electronic tax
invoice.

Claim for input
tax.

Accounting for
and payment of
tax.

Amendment of
returns.

Penalties.

Transitional
provisions.
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LEGAL NOTICE No. 191
THE RETIREMENT BENEFITS ACT
(No.3 of 1997)

IN EXERCISE of the powers conferred by section 55 of the
Retirement Benefits Act, 1997, the Cabinet Secretary for the National
Treasury and Planning makes the following Regulations—

THE RETIREMENT BENEFITS (FORMS AND FEES)
(AMENDMENT) REGULATIONS, 2020

29. These Regulations may be cited as the Retirement Benefits
(Forms and Fees) (Amendment) Regulations, 2020.

30. Table G in the First Schedule to the Retirement Benefits
(Forms and Fees) Regulations, 2000 is amended by inserting the
following new row immediately after row 14—

15. Debt instruments for the financing of 10%
infrastructure or affordable housing projects
approved under the Public Private Partnerships Act,
2013 or as may be prescribed by the Cabinet
Secretary responsible for matters relating to
housing.

Dated the 14th September, 2020.

UKUR YATANI,
Cabinet Secretary for National Treasury and Planning.

LEGAL NoTICE No. 192
THE RETIREMENT BENEFITS ACT
(No. 3 of 1997)

IN EXERCISE of the powers conferred by section 55 of the
Retirement Benefits Act, 1997, the Cabinet Secretary for the National
Treasury and Planning makes the following Regulations —

THE RETIREMENT BENEFITS (MORTGAGE LOANS)
(AMENDMENT) REGULATIONS, 2020

1. These Regulations may be cited as the Retirement Benefits
(Mortgage Loans) (Amendment) Regulations, 2020.

2. Regulation 3 of the Retirement Benefits (Mortgage Loans)
Regulations, 2009, hereinafter referred to as the principal Regulations,
is amended —

(a) by deleting the definition of “house”.

(b) by inserting the following paragraph immediately after
paragraph (b) of the definition of “institution” —

(c) any other entity offering a residential house for sale.

(e)by inserting the following new definitions in proper
alphabetical sequence—

Citation.

L.N. 124/2000.

No. 15 of 2013

Cilation.

L.N. 85/2009.
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“residential house” means a dwelling built wholly or in part for
the provision of residential accommodation in urban or rural areas and
“house” shall have the same meaning as residential house.
“spouse” has the meaning assigned to it in section 2 of the
No.4 of 2014

Marriage Act, 2014,

3. The marginal note to regulation 10 of the principal
Regulations is amended by inserting the words “in relation to the
assignment of benefits” immediately after the word “trustees”.

4. The principal Regulations are amended by inserting the
following new Part immediately after regulation 12—

PART III—PURCHASE OF RESIDENTIAL HOUSES

Application for 13. (1) A member may utilise a portion of the
approval. member’s accrued benefits to purchase a residential
house from an institution.

(2) Every scheme shall prescribe the minimum
requirements to be met by their members for an
application made under these Regulations.

(3) Every scheme shall prescribe the procedure
to be followed in relation to the purchase of a
residential house under these Regulations.

(4) A member who wishes to utilise a portion
of the member’s accrued benefits to purchase a
residential house shall apply in writing to the trustees
in the manner prescribed by the scheme,

(5) The trustees may require the applicant
under paragraph (4) to supply such additional
information as may be required for the processing of
the application.

(6) The trustees shall determine the application
under paragraph (4) within ninety days of the
application being lodged, and where an application is
not granted, the trustees shall notify the applicant of
the reasons thereof in writing.

Portion of benefits. 14. (1) The portion available to a member for
the purchase of a residential house at the time of the
application under regulation 13 (4) shall be the lower
of—

(a) in a defined contribution scheme, an
amount not exceeding forty per cent of the
member’s accrued benefits:

Provided that such sum shall not exceed
seven million shillings;

(b) in a defined benefits scheme, an amount
not exceeding forty per cent of the
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General requirements,

member’s accrued benefits as determined
by an actuary:

Provided that such sum shall not exceed
seven million shillings; or

(c) the purchase price of the residential house
which shall not exceed the market value of
the residential house,

(2) The member may opt to utilise the
member’s additional voluntary contributions to top
up the portion of the benefits available to the member
for the purchase of the residential house.

(3) The member’s funds contained in a post-
retirement medical fund shall not be used to
determine the accrued retirement benefits of the
member or be used for the purchase of a residential
house under these Regulations.

(4) Where the applicant is a member of more
than one scheme that have been established by the
same sponsor, the trustees shall, on the option of the
member, combine the member’s accrued benefits in
determining the proportion available to the member.

(5) For the purpose of determining the amount
available to a member, the trustees shall take into
account—

(a) in the case of a defined contribution
scheme, the proportion of remitted
contributions; or

(b) in the case of a defined benefits scheme,
the funding level of the scheme where it
falls below one hundred per cent according
to the scheme’s most recent actuarial
valuation.

15. (1) Each scheme shall prescribe in the
scheme rules the procedure to be followed when a
member wishes to utilise a portion of the member’s
accrued benefits for the purchase of a residential
house.

(2) A residential house eligible to be purchased
under these Regulations shall only be a house that has
been certified for occupation before the intended
purchase.

(3) A member shall only be permitted to utilise
the member’s accrued benefits only once for the
purchase of a residential house under these
Regulations.

(4) A member who is paid a pension by the
scheme, or who has taken early retirement, or has
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attained retirement age shall not be eligible to utilise
a portion of the member’s retirement benefits to
purchase a residential house.

(5) Where a member and the member’s spouse
arc both members of the same scheme or different
schemes, the trustees shall prescribe in the scheme
rules the manner in which the member and member’s
spouse may combine their accrued benefits and
utilise the total amount for the purchase of a
residential house.

(6) For the purpose of determining the accrued
benefits of a member who has retired before attaining
retirement age, the funds applied to the purchase of a
residential house under these Regulations shall —

(a) in the case of a defined contribution
scheme, be deemed to have been drawn
from the member’s contribution together
with the earned investment income, and
any balance shall be applied from the
employer’s contribution and employer’s
earned investment income thereon; and

(b) in the case of a defined benefits scheme, as
shall be determined by an actuary.

(7) Where a member already has mortgage
facility from any other institution at the time of the
application under regulation 13 (4), that member
shall not be allowed to utilise the member’s accrued
benefits to offset the balance on that mortgage
facility.

(8) The trustees of a scheme shall cause the title
of the residential house to be encumbered so as to
prevent the transfer of the house to any other person
unless any of the following occurs—

(a) the member retires before attaining
retirement age;

(b) the member dies;

(c) the member becomes incapacitated by ill
health or permanent disablement to the
extent that it would occasion the member’s
retirement before attaining retirement age;
or

(d) the member is emigrating from Kenya to
another country without the intention of
returning to Kenya, and approval has been
granted by the Authority for the
encumbrance to be removed.
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Duties of trustees in

16. The trustees of a scheme shall —

relation to purchase of

residential houses.

Reports.

Liability by trustees.

Expenses.

Appeals.

Approval by the
Authority.

Implementation.

Dated the

(a) consider applications under regulation 13
and determine whether or not they comply
with the provisions of the Act and these
Regulations;

(b) verify the institutions from which the
purchase of the residential house is to be
made in  accordance  with  these
Regulations;

(c) ensure the terms of sale between the
member and the vendor of the residential
house are documented;

(d) retain copies of titles of all purchases of
residential houses under these Regulations;
and

(e) keep and maintain records of all
transactions relating to the purchase of
residential houses under these Regulations.

17. The trustees of a scheme shall submit to the
Authority a report of the assignment of benefits and
purchase of residential houses by members at least
once in every three months from the date of the
commencement of the financial year of the scheme.

18. Where a member utilises a portion of the
member’s accrued benefits for the purchase of a
residential house, the trustees shall be liable to the
member for the portion of the member’s accrued
benefits that remain unutilised.

19. The member who wishes to purchase a
residential house under these Regulations shall bear
the transaction costs and taxes relating to the
purchase.

20. Any appeals against a decision of the
trustees in relation to the purchase of a residential
house under these Regulations shall be heard and
determined in accordance with the provisions of the
Act.

21. The Authority may require the trustees of a
scheme to submit for approval any information, rules
or procedures relating to the purchase of a residential
house under these Regulations.

22. All schemes shall amend their scheme rules
to comply with the provisions of this Part within
twelve months from the date of the commencement
of these Regulations.

14th September, 2020,

UKUR YATANI,
Cabinet Secretary for National Treasury and Planning.
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LEGAL NoTICE No. 193
THE RETIREMENT BENEFITS ACT

(No. 3 of 1997)

IN EXERCISE of the powers conferred by section 55 (8)
Retirement Benefits Act, 1997, the Cabinet Secretary for the National
Treasury and Planning makes the following Regulations —

THE RETIREMENT BENEFITS (UMBRELLA RETIREMENT
BENEFITS SCHEMES) (AMENDMENT) REGULATIONS, 2020

31. These Regulations may be cited as the Retirement Benefits
(Umbrella Retirement Benefits Schemes) (Amendment) Regulations,
2020.

32. Regulation 2 of the Retirement Benefits (Umbrella
Retirement Benefits Schemes) Regulations, 2017, hereinafter referred
to as the principal Regulations, is amended —

(a) by deleting the definition of “contract of service” and
replacing it with the following new definition—

“contract of service” means an agreement whether oral or in
writing and whether expressed or implied, to employ or to
serve as an employee for any period of time and includes a
contract of apprenticeship and internship.

(b) by deleting the definition of “deed of adherence” and
replacing it with the following new definition—

“deed of adherence” means an instrument in writing between
an employer, the trustees and the sponsor in which the
employer irrevocably undertakes and binds itself to the trusts
of the scheme upon which the sponsor and the trustees in
reliance thereto have without other conditions admitted the
employer to join and participate in the provisions of
retirement benefits to its employees on the terms expressed
in the scheme rules,

(c) by deleting the definition of “existing scheme” and replacing
it with the following new definition—

“existing scheme” means an umbrella scheme existing prior
to the commencement of these Regulations.

(d) by deleting the definition of “special rules” and replacing it
with the following new definition—

“special rules” means the rules that are unique to a specific
participating employer and are binding to employees of the
participating employer who are members of the scheme.

(e) by deleting the definition of “umbrella scheme” and
replacing it with the following new definition—

Citation,

L.N. 55/2017.
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33.

“umbrella scheme” means a retirement benefits scheme
established by a sponsor for the benefit of members
employed by participating employers including schemes
established under a written law.

by inserting the following new definition in proper
alphabetical sequence —

“partial liquidation” - means transfer of all assets and
liabilities attributable to the members related to a
withdrawing employer to another registered scheme, but the
scheme otherwise continues to function as a normal scheme
to the continuing participating employers.

Regulation 3 of the principal Regulations is amended

in paragraph (1) by deleting subparagraph (a) and replacing it with the
following new subparagraph—

(a)

34,

in case of an existing scheme, in Form I set out in the
Schedule.

Regulation 5 of the principal Regulations is amended

by deleting paragraph (1) and replacing it with the following new
paragraph—

35.

(1) A sponsor of a scheme shall at all times have in its board
of directors and top management at least four persons who
are academically and professionally qualified in matters
relating to administration of schemes, insurance, law,
accounting, actuarial science, economics, banking, finance or
investment of scheme funds and a person possessing at least
five years’ experience in the administration of retirement
benefits schemes.

The principal Regulations are amended by deleting

regulation 6 and replacing it with the following new regulation—

Suitability of sponsor. 6. In order to determine the professional

suitability of a sponsor, the Authority shall have
regard to the following qualities, in so far as they are
reasonably determinable—

(a) the sponsor’s general probity;

(b) the sponsor’s competence and soundness
of judgment for the fulfilment of the
responsibilities attached to marketing the
umbrella scheme;

(c¢) the diligence with which the sponsor is
likely to fulfil the responsibilities attached
to marketing the umbrella scheme;

(d) qualifications and experience of the
sponsor's top management or directors in
administration and management of trusts;

(e) the previous conduct and activities of the
sponsor in business or financial matters
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36.

and, in particular, to any evidence that any
of the directors or top management
personnel of the sponsor—

(i) has been convicted of the offence of
fraud, or any other offence of which
dishonesty is an element; or

(ii) has contravened the provisions of any
law designed for the protection of
members of the public against
financial loss due to dishonesty,
incompetence or malpractice by
persons engaged in the provision of
banking, insurance, investment or
other financial services; and

(f) any additional information as may be
necessary in determining the professional
suitability of a company proposing to
establish or operate an umbrella scheme.

Regulation 9 of the principal Regulations is amended

in paragraph (1)—

(a)

(b)

()

(d)

(e)

()

by deleting subparagraph (g) and replacing it with the
following new subparagraph—

(g) conditions under which an employer may cease making
contributions to the scheme.

by deleting subparagraph (h) and replacing it with the
following new subparagraph—

(h) conditions under which an employer may terminate its
participation in the scheme;

by deleting subparagraph (m) and replacing it with the
following new subparagraph—

(m) the vesting of contributions immediately.

by deleting subparagraph (o) and replacing it with the
following new subparagraph—

(o) provision for a member to defer benefits in the scheme or
transfer to another scheme including an occupational or
individual retirement benefits scheme.

by deleting subparagraph (s) and replacing it with the
following new subparagraph—

(s) partial liquidation of the scheme where a participating
employer ceases to remit member contributions or commits
an act contrary to the provisions of the Act and the trust deed
and rules.

by deleting subparagraph (z) and replacing it with the
following new subparagraph—

(z) manner of receiving and accounting for the contributions
made by or on behalf of each member in the scheme;
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(g) by deleting subparagraph (aa) and replacing it with the

37,

deleting

following new subparagraph—

(aa) the manner in which participating employers are kept
informed on a quarterly and annual basis.

Regulation 9 of the principal Regulations is amended by
paragraph (2) and replacing it with the following new

paragraph—

(2)

A participating employer may have special scheme rules

which may make provision for the following —

(a)
(b)

(©

(d)

38.

deleting

the date of participation;

the rate of contribution which must not be below the limit of
the rate in the trust deed and rules:

the normal retirement age which must not be less than
prescribed in the trust deed and rules; and

the power of amendment of the special rules by the parties:

Provided that the special rules shall be an enhancement of
the general rules of the fund.

Regulation 12 of the principal Regulations is amended by
paragraph (2) and replacing it with the following new

paragraph—

(2) Where the sponsor elects not to appoint a trust corporation
under regulation 16 as a sole trustee, the sponsor shall appoint nine
trustees of a scheme of whom —

(a)

(b)

39.

(a)

(b)

five shall be nominated by participating employers from
amongst members of the management committee constituted
under regulation 18; and

four shall be nominated by the sponsor, of whom two shall
not be employees or directors or have any business
relationship with the sponsor, and be in good standing in a
relevant professional body and approved by the Authority.

Regulation 13 is amended in paragraph (1)—

by deleting paragraph (f) and replacing it with the following
new paragraph—

(f) ensuring that the agreed contributions have been remitted
to the custodian or approved issuer as required by the law
and the scheme rules.

by deleting paragraph (k) and replacing it with the following
new paragraph—

(k) notifying the sponsor and employer of the particulars of
the manager and custodian of the scheme as may be sought
by any or both which particulars shall include—

(i) the full name of the manager and custodian;
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(ii) the physical and postal address of the registered office of
the manager and custodian;

(iii) the dates of the first and subsequent financial years of
the manager and custodian;

(iv) the contents of the agreement limited to duties owed by
the trustees to the service provider, duties of the service
provider to the scheme and any other fixed timelines:
and

(v) any other particulars as the sponsor or the participating
employer may request from the trustees.

(c) by deleting paragraph (1) and replacing it with the following
new paragraph—

(1) submitting to the sponsor and participating employers at
least once in every three months from the date of
commencement of the financial year of the scheme—

(i) the valuation of the scheme fund representing all the
assets of the scheme, and separately valuation together
with the investment return thereof of contributions made
by or on behalf of members of the scheme wha are
employees of each participating employer;

(i1) reports reviewing the investment activity and
performance of the investment portfolios comprising the
scheme fund since the last report date and containing the
manager's proposals for the investment of the scheme
fund; and

(iii) a record of all investment transactions of the scheme
during the previous period.

(d) by deleting paragraph (n) and replacing it with the following
new paragraph—

(n) furnishing the sponsor and participating employers with a
copy of the most recent audited financial statements of the
manager and custodian and with such other information as
may be sought by the sponsor or participating employers.

40. Regulation 14 is amended in paragraph (b) by deleting
paragraph (i) of the proviso and replacing it with the following new
paragraph—

(i) the trustees shall meet at least two times in every calendar
year.

41. The principal Regulations are amended by deleting
regulation 17 and replacing it with the following new regulation —

Engagement in 17. A trustee who is an advocate, accountant or

professional services. person engaged in any other profession or business
shall not be engaged to provide professional services
done by the trustee or trustee’s firm in connection to
the scheme.
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42, The principal Regulations are amended by deleting
regulation 18 and replacing it with the following new regulation —

Management 18. (1) Each participating employer together

EolpRIEs; with its employees who are members of the scheme
shall nominate not more than three representatives to
form a management committee.

(2) The management committee shall keep its
corresponding participating employer and members
informed regarding matters and activities of the
scheme.

(3) The scheme rules shall provide for—

(a) the procedure of and grounds for the
removal from office of management
committee members; and

(b) the procedure for convening meetings.

43. The principal Regulations are amended by deleting
regulation 21 and replacing it with the following new regulation—

Suitability of scheme. 21. (1) In determining whether to participate in
an umbrella scheme, an employer shall consider,
among other things, whether the scheme—

(a) is registered under the Act;

(b) has appointed an administrator, custodian,
manager, as the case may be, who has the
professional and technical capacity and
adequate operational systems to manage
the scheme;

(c) has developed a prudent investment policy
for the investment of the scheme fund;

(d) is fully funded,

(e) has the professional and technical capacity
and adequate operational systems to
manage a multi-employer scheme;

() consists only of scheme funds maintained
separately at all times from any other funds
under the control of the trustees; and

(g) keeps or has caused to be kept a designated
account for the employees of each
employer in the scheme.

44. Regulation 23 is amended in paragraph (1) by deleting
paragraph (10) and replacing it with the following new paragraph—

(10) An employer shall, in the deed of adherence, state the rate of
contributions by the employer and the employees who are members of
the scheme:
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Provided that the rate of the contributions shall not be less than
what is specified in the scheme rules.

45. Regulation 26 is amended by deleting paragraph (a) and
replacing it with the following new paragraph—

(a) restrict eligibility to membership of a scheme on the basis of
gender, race, grade, cadre, age, differences in the employees'
salary, wages, rank, seniority at the work place, association,
religion or in any manner which is discriminatory.

46. Regulation 28 is amended by deleting paragraph (2) and
replacing it with the following new paragraph—

(2) Where a member elects in writing to have the retirement
benefits referred to in paragraph (1) (c¢) transferred to another scheme
for the purpose of securing a retirement benefit, the basis of paying
transfer value where the scheme has a reserve fund shall be reviewed
and certified by the actuary as required by the law and the member
shall get a proportionate share of the reserve fund at the end of the
financial year.

47. Regulation 30 is amended by deleting paragraph (4) and
replacing it with the following new paragraph—

(5) Where the scheme rules provide for the purchase of an
annuity and income drawdown for members at retirement age, the
members shall have the option of selecting the annuity and/or income
draw down provider from whom to purchase the annuity and/or income
draw down.

48. The principal Regulations is amended deleting regulation 32
and replacing it with the following new regulation—

Cessation of 32. (1) A scheme shall be partially liquidated

paticipation by an  where a participating employer ceases to remit

employer - P EiiE
members’ contributions, contravenes the provisions
of the Act or contravenes the provisions of the
scheme’s trust deed and rules.

(2) For the avoidance of doubt, the partial
liquidation of a scheme shall not affect the members’
benefits which shall be treated in accordance with the
rules of the scheme.

49. Regulation 36 is amended—

(a) in paragraph (3) by deleting subparagraph (b) and replacing
it with the following new subparagraph—

(b) send to the sponsor and employer a copy of the audited
accounts and to each member a summary of the audited
accounts of the scheme together with the member's benefit
statement by appropriate means.

(b) by deleting paragraph (5) and replacing it with the following
new paragraph—
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(5) The auditor shall further be required to examine the systems
and controls to monitor the receipt of contributions and the reporting of
late payments to the fund and render an opinion thereof as to their
adequacy for purposes of determining un-remitted contributions.

50. The principal Regulations are amended by deleting
regulation 38 and replacing it with the following new regulation—

Distribution of 38. The surplus of a scheme fund shall not be
;:;5'”5 ofscheme  girectly or indirectly refunded to the sponsor of the
’ scheme:

Provided that—

(a) a contribution holiday for both the
employer and the member as shall be
determined by an actuary shall not be
construed to mean a refund of the surplus
of a scheme fund, and shall be limited to
the surplus above 10% of the scheme's
accrued liability;

(b) if the total accrued liabilities are being
transferred to a different scheme, any
surplus shall be allocated equally between
the members and the employer;

(c) the portion of the surplus due to the
employer may be used as a contribution
holiday by the sponsor in the new scheme;
and

(d) subject to the surplus being sufficient for
the purpose, where partial liability is being
transferred to a scheme, a portion of
surplus proportionate to the value of the
liability may be transferred.

31. The principal Regulations are amended by deleting
regulation 48 and replacing it with the following new regulation—

Amalgamation of 48. (1) An amalgamation of schemes shall not
Sokamsy. take place unless the following conditions have been
satisfied and approved by the Authority in writing—

(a) the arrangements and particulars for the
proposed amalgamation, including copies
of current actuarial reports, in respect of
the schemes and other statements taken
into account for the purposes of the
amalgamation, have been submitted to and
approved by the Authority;

(b) the Authority has been furnished with such
additional particulars, or such specific
reports by an actuary or auditor, as it may
deem necessary for the purposes of this
regulation;
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(¢) the Authority is satisfied that the
arrangements referred to in subparagraph
(a) accords full recognition to the
reasonable expectations of the members of
the schemes concerned, and that the
proposed transaction would not render any
scheme which is a party thereto and which
will continue to exist if the proposed
transaction when completed is unable to—

(i) meet the requirements of the Act and
these regulations;

(ii) remain in a sound financial condition;
or

(iii) in the case of a scheme which is not in
a sound financial condition, to attain a
sound condition within the period of
time deemed by the Authority to be
satisfactory;

(d) the Authority has been furnished with such
evidence as it may require to show that the
provisions of the scheme rules of the
concerned schemes in so far as they are
applicable, have been carried out or that
adequate arrangements have been made to
carry out such provisions at such intervals
as may be required by the concerned
schemes; and

(e) the approval referred to herein shall be
given within thirty days of receipt of all the
information required under paragraph (d).

(2) An amalgamation of a scheme fund shall
not be approved if its intent, purpose or effect will—

(a) diminish the retirement benefits of the
members of such scheme; and

(b) reduce the accrued benefits of its members.

(3) Whenever any transaction comes into force
in accordance with the provisions of this regulation,
the relevant assets and liabilities of the schemes so
amalgamated shall respectively vest in and become
binding upon the resultant scheme.

(4) A transaction effected in terms of this
regulation shall not deprive any creditor of any
scheme thereto, except in his capacity as a member,
of any right or remedy which he had immediately
prior to that date against any scheme to the
transaction or against any member of such scheme.
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52. The principal Regulations are amended by deleting
regulation 49 and replacing it with the following new regulation—

Existing schemes to 49. All existing schemes shall within ninety

amend scheme rules. gays from the date of commencement of these
Regulations amend their scheme rules to comply with
the provisions of the Act and these Regulations.

53. The principal Regulations are amended by deleting the
Schedule and replacing it with the following new Schedule —
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SCHEDULE (r.3 (1)(a)
Form I
RETIREMENT BENEFIT AUTHORITY
REGISTRATION OF EXISTING SCHEMES

APPLICATION FOR THE PURPOSE OF REGISTRATION UNDER s. 23 (2) OF THE
RETIREMENT BENEFITS ACT, 1997

(read attached notes before completing the form)

PART I- DETAILS OF THE SCHEME

A, (1) Name of the SCHEME L.\ .iiuieiiiiiiiiiiiisesertrreies et rrssret et s tarnrasseaeasaen
(iiyIncome Tax PIN NUMbEr: oo i irar s s inia s sosersssnsintomess

B. Any other names under which the scheme has been known previously;

C.  Any other names under which the scheme has been known together with the names
of the schemes which have in whole or part been merged with or replaced by the scheme
in the past five years:

...................................................................................................

D. Provide the following particulars regarding the scheme;
(i) Isita provident or pension fund? Yes/No
(ii) Is it employee based? Yes/No
(iii) Is the scheme contributory on non-contributory?
V) T e PO CTI ccumsds S S e S S s e
(v) Current status of the scheme:
1. Is it an open scheme? Yes/No
2. Is it a paid-up scheme? Yes/No
3. Is it a closed scheme? Yes/No
4 IFOther SPECVi i s s s s e
(vi) State whether the scheme is a defined contribution or a defined benefit scheme
OV O T, DO Y s i e T T T s s

E. Give the following information as at the end of the last financial year from
......................... 2V o vn e M5 5105 356 s s it s SR R e g s g

(i)  State number of members of the scheme.

(ii)  State the number of members of the scheme who were active members in this
service

(iii) State the numbers in whom the scheme benefits have been fully vested

(iv) Scheme vesting formula ..........coviiiiiriiiiiiiiii i e
(v) State the number of members who are drawing pension, if any

(vi) State the numbers of members whose retirement benefits are deferred
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......

G,

(vii) State the number of the total permanent workforce of the sponsoring
employers

(viii) Is the membership of the scheme compulsory or voluntary?

(ix) Do permanent employees of the sponsoring employers who are not members
of the scheme belong to any scheme? Yes/No

If Yes, give details of the scheme

...................................................................................................

...................................................................................................

Give the following information as at the end of the last financial year from

.......... 4] PO OOV |« R e R | (SR R

(1) Where applicable, state the contribution formula for the employee and the
employer, and in the case of an individual based scheme, the individual
contribution formula

Individual
IO ETRTTEINEION w0 om0 vm im0 0 i s R

(ii) State the amount contributed:
Employee’s contribution:

(iii) State the total benefits as follows:
Lump sum payments:

(v) State the basis of valuation of the scheme fund e.g. Market value, Historical
COEL, BUEL v envsmmsnivan o i s e S R T S

(i) Provide the following particulars of the schemes:



Kenya Subsidiary Legislation, 2020 2075

O T D R o e B S Ao e e e S B e
JDEEE O BSRABITSRIIBIE o cnis wiorinun o i s s st s s i s s s e o

Fax/email
(ii) Is the scheme established under an irrevocable trust? Yes /No.
If No, state the basis of the establiShmEent .......ccovveierioriisiis e asinrearens

(iii) Is the scheme approved under the Income Tax (Retirement Benefits Scheme)
Rules? Yes/ No

If Yes, state the income Tax Reference NUMDBEL.........c..vivivviineiinnerieeeirinninns
H. Provide details for the following:

(i) Members of the Board of Trustees (Appendix A)

(ii) Fund Managers, if any (Appendix B)

(iii) Auditors, Legal Advisors, Actuary, Managers, Custodian and Administrators
(Appendix C)

(please complete the tables in the above-mentioned appendices)

1. If the scheme does not engage in the services of trustees, a scheme administrator or
fund manager, then the following particulars;

(i) Who administers the scheme?

...............................................................................................

..............................................................................................

----------------------------------------------------------------------------------------------

(iv) Are the scheme funds separated from those of the fund manager? Yes/No

(v) Provide the list of investment portfolio as per the latest audited or management
accounts for the period from........... L) SR ¢ R 20..... showing the cost,
market and book values and the respective percentages in relation to the total
fund of the scheme as in appendices D1 and D2 annexed

NOTES:

1. In case the assets of the scheme are managed by an Insurance Company/
Bank/ Asset Manager on a pooled basis, such

2. The said manager in completing appendix D2 to provide the investments of
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the pol and submit on a separate list all the schemes which form the pool
together with their respective shares of the pooled investment
(vi) Where applicable, state the ratio of fund assets in relation of actuarial
liabilities as per the latest actuarial report
J. List all Bankers of scheme funds showing the branches and address for such
branches:
K. Custodian of scheme assets
() Is the custodian of the scheme assets registered under the Capital Markets
Authority Act? Yes/No
(i) If the custodian is registered by any other authority provide the following:
BT I AR i icoe D R e S s T s
Physical Address........cuueiiniiiitiiii et e
BT O s b 3 S T T U 0 8 5 S s P e S
RO e s sson sanmamn vy e womans s O A S R B ST
L o 0 i o s s e S 8 O B
POStAl AR v e spimp sy s s S s T
TRICTNONE. ... 650 i memmsime swmnm v sxasmnssen FHK s wcomuiscorns e wsmssin A R S R
(iii) State in whose name the title documents for the assets of the scheme are
registered?

..............................................................................................

..............................................................................................

(iv) Give full details of the person who keeps scheme’s assets and documents:
O INBITIB o summssmmmoesion smegn s s e oy S R i S S i

TRIePhONR. - v e s A s B S A s e T

PART II - PARTICULARS OF SPONSORS

(In

case of more than one sponsor, provide the following particulars for each on a

separate attachment)

A,

Names of Sponsors
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...................................................................................................

B. Contact information of sponsors:
PO NI s e S s e e S

Postal
TR s 0 R o R WA i A K B SR B R R T T AR

1) 10 R B P s s 31 1 R R e N e R s
C. Tax information of sponsor:

INEottie: Tax PIN INUBIHET cou commmssmmmommmsms s s s s eims soms s swasss o3 st o5s 5 505

Income Tax Reference INUMDET .. i v ves satdovims bos s b aiiusnau s o3 s dss don iua vas 5543
D. Number of Members in service of the SPOnSOr.......c.vvvvivimivriniviiiiin
PART III - PARTICULARS OF EMPLOYERS
(Provide the following particulars for each on a separate attachment)

A. Name of sponsor:

...................................................................................................

B. If a company, certificate of incorporation number: ........cccovvviiiiiiiiieiiiiiiian..

C. If not a company state the number of the certification of registered under the
Business Names ACE ...iviiiiiiiivieivienisiiimeiisimisiei i sasnssans

D. Contact information:
Bl N AT s i o i i e s e S T i i B R

OGS, o wonciw s smimmmmms s amas r w 2T, SRR
E. Tax information:

Income Tk PIN INUMIDET v iinmi o o v s o s oasis: foe s asseis s

Income Tax Reference NUMDBEL ....vcviviiiiniinieininississisceseisansserensss sasnsssnsnns
PART IV - ATTACHMENTS
Please attach copies of the following:

(i) Trust deed and rules

(ii) Latest actuarial report
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(iii) Latest audited or management accounts

(iv) An actuarial certificate certifying the design and financial viability of the
scheme (if applicable)

(v) For insured schemes, a copy of the insurance policy document and a copy of
the latest fund value statement and revenue account

(vi) For schemes with funds invested by an asset’s manager firm, a copy of the
latest scheme fund investment report and revenue account

(vii)Fund management agreements (where applicable)

I hereby declare that the statements contained herein and the documents submitted
herewith are true and accurate to the best of my knowledge and belief. Any alterations in
particulars states herein or in the said documents will be promptly communicated to the
authority within a period not later than three months from the date of alteration.

Signed on this.......oovvvinieiiiniiiiieiniiiiins dBY OF .o snpmnsmmsussimsmssias
FOLLINARIET 5 e i 0 A E o o A 000 b s s v o e SR e s e P A g
BN ETATROINE, oo oo oot s S A O A R P e v
Chairman/Secretary
Authorized
signature of Applicant
APENDIX A
PARTICULARS OF THE BOARD OF TRUSTEES
Trustees Citizenship Residential |Occupation  |Date of Whom do
Address Appointment  [the Trustees

represent in
the board

State against each Trustee whether they have been convicted of a criminal offence
giving the date and particulars of the offence.

APPENDIX B
PARTICULARS OF SENIOR MANAGEMENT OF THE FUND MANAGER *
(Complete this form for each fund manager, where applicable)

Narie of the BChBIE, .. cv. vunver crmmssmnsonvuroms simsas vo s ssim e i

Full |Designation |Nationality |Ag|Postal |Date of Experience | Academic

Name e |Address |Appointment (No. of and .
years) professional

experience
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If any of the officers has been convicted of a criminal offence, please give the name of

the officer, the date and particulars of the offence.

..........................................................................................................

*(The Chief Executive and his/her core team)

APPENDIX C
Name of firm | Income Address, Professional Date of
Tax | Telephone No. | body to which |appointment
PIN or Email partners are
Number members
Actuaries
Administrator
]
Auditors
Custodians
Legal
Advisors
APPENDIX D1
LIST OF INVESTMENT PORTFOLIO
Income Tax P.LN NUMDBRL......c.cuuieiiiniinineeini e ee e e oo,
INVESTMENTS AMOUNT IN KSHS
Original [% | Original [ % Original %  |Original| %
cost COost cost cost

(a) Real Estate: *

(i) Land
(underdeveloped)

(ii) Residential
(iii) Commercial
(iv) Agricultural
(v) Any other

(b) Quoted Equity*
(i) Agricultural

(ii) Commercial and
allied

(iii) Financial and
Investment

(iv) Industrial and allied
(v) Others
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(c) Unquoted Equity*

(ii) Commercial and
allied

(d) Government paper
(i) Bonds
(ii) Stock
(111) Treasury Bills
(iv) Any other (specify)

---------------

(e) Cash and Deposits in
Banks (state the name(s)
of the Bank(s)

(g) Listed REITS

(h) Others (as applies per
investment guidelines)

TOTAL 100 100 100 100

*Provide on a separate paper a list of land reference title numbers in which scheme
Jfunds are invested

*Provide on a separate paper a list of companies in which investments are held.
NOTES FOR APPLICATION FOR REGISTRATION

The following words and phrases as used in the application form have the following
respective meanings:

(1) Actuarial liabilities: A debt or an obligation of a retirement benefits scheme
arrived at using actuarial principles and assumptions

(2) Administrator: A person charged with the responsibility of day to day
management of a scheme such as keeping records, paying benefits to and providing
members with information relating to their benefits
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(3) Banks: Bank of financial institution licensed under the Banking Act and
registered as custodian by the Authority in which schemes accounts are operated or held.

(4) Commuted payment: Whole or part of a pension entitlement paid to a member
on retirement subject to scheme rules and/ or Income Tax regulations,

(5) Contribution formula: The rate(s) of contribution of the fund by members
and/or employers.

(6) Contributory scheme: A retirement benefit scheme in which both the employer
and the members contribute to the fund.

(7) Non-contributory scheme: A retirement benefit scheme in which only the
employers contributes to the fund.

(8) Custodian: A person who has custody of scheme assets including cash and title
documents, as an agent of the scheme.

(9) Defined Benefit Scheme: A scheme in which benefits to be provided or paid
are specific based on a specified criterion such as service, earnings e.t.c.

(10) Defined Contribution (money purchase) scheme: A scheme which specified
the contributions to be made whether by employer and or employee. The accumulated
contributions and interest earned determine the value of the benefit.

(11)Financial year: Financial year of the scheme,

(12)Fund manager: A person charged with the responsibility of investing scheme
funds.

(13)Lump sum: Full and final payment of retirement benefit upon cessation of
employment on attaining the normal retirement age.

(14) Open scheme: A running scheme which is open to new members to join.

(15) Paid up scheme: A scheme where contributions to the scheme have ceased e.g.
due to winding up.

(16)Closed scheme: A scheme which is closed to new members but which
otherwise function as a normal scheme for its continuing members.

(17)Scheme: Any scheme or arrangement (other than a contract for life assurance)
whether established by a written law for the time being in force or by any other
instrument, under which persons are entitled to benefits in the form of payments,
determined by age, length of service, amount of earnings or otherwise and payable
primarily upon the retirement, or upon death, termination of service, or upon the
occurrence of such other event as may be specified in such written law or other
instrument.

(18) Vested benefit: Any accrued benefit to which a member would be immediately
entitled to on withdrawal from service of the sponsor from the scheme or at retirement.

(19) Vesting formula: The method of determining the benefits to be vested.
*person includes a body corporate or a company.
Dated the 10th September, 2020. B
R J—""

Cabinet Secretary for the National Tréasury and Planning.
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