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CHAIRPERSON'S FOREWORD

The Land (Amendment) Bill, 2019 ( National Assembly Bill No. 54) is a Bill which seeks
to amend the Land Act No. 6 of 2012 in order to provide that where public land has
been allocated to a public body or public institution by the National Land Commission
for a public purpose or where land set aside by persons or land buying companies for a
public purpose, the Registrar of Lands under the Land Registration Act, 2012 shall issue
a certificate of title in the name of the public body, public institution or the relevant
ministry as the case may be. As it is presently, public land and land set aside for a public
purpose by land buying companies continue to be grabbed by private persons primarily
because there exist no certificates of title issued in respect to such land.

The Bill therefore seeks to provide for registration of public land. Pursuant to Standing
Order 127 of the National Assembly Standing Orders, the Committee received
submissions from the National Land Commission, Office of the Attorney-General and
Consulting Surveying and Mapping Services which are contained in this Report.

The Bill underwent first Reading on 24" July 2019 and was subsequently committed to the

Departmental Committee on Lands for consideration pursuant to the provisions of Standing
Order 127.

The Committee subjected the Bill to the provisions of Article 118 of the Constitution and
Standing Order 127 of the National Assembly Standing Orders on public participation and
placed an advert in the print media on 12™ February 2020 inviting the public to submit
memoranda on the Bill.

By close of business on 18" February 2020, the Committee had received submissions from
the Office of the Attorney-General (AG), National Land Commission and Consulting
Surveying and Mapping Services which are contained in this Report.

The Committee thereafter considered the report of the Bill and made various observations
and recommendations as indicated in this Report.

The Committee appreciates the support accorded to the Committee in discussing the Bill by
the office of the Clerk and the participation of the Honourable Members of the Committee.
This report represents an analysis of the Bill pursuant to Standing Order 127.

Hon. Dr. Rachael Kaki Nyamai, CBS, MP
Chairperson, Departmental Committee on Lands
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1.0 PREFACE

1.1 Mandate of the Committee

1. The Departmental Committee on Lands is established pursuant to the provisions of
Standing Order No. 216 (1) and (5) with the following terms of reference: -

(i) make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned
Ministries and departments;

(iii) study the programme and policy objectives of Ministries and departments and
the effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and departments
as measured by the results obtained as compared with their stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the
House or a Minister.

(vi) study and review all legislation referred to it
1.2 Committee subjects

2. The Committee is mandated to consider the following subjects:
a) Lands
b) Settlement
1.3 Oversight

3. The Committee oversights the Ministry of Lands and Physical Planning; and the
National Land Commission



1.4 Committee Membership

4. The Committee membership comprises: -

Chairperson

Hon. Dr. Rachael Nyamai, CBS, MP

Member for Kitui South Constituency
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Member for Lunga Lunga Constituency

Jubilee Party
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Member for Cherangany Constituency

Jubilee Party

Hon. Kimani Ngunjiri, MP
Member for Bahati Constituency

Jubilee Party
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Orange Democratic Movement (ODM)
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Jubilee Party

Hon George Aladwa, MP
Member for Makadara Constituency

Orange Democratic Movement (ODM)

Hon George Risa Sunkuyia, MP

Member for Kajiado West Constituency

Jubilee Party

Hon. Jane Wanjuki Njiru, MP
Member for Embu County
Jubilee Party

Hon. Josphat Gichunge Kabeabea, MP
Member for Tigania East Constituency

Party of National Unity (PNU)

Hon. Owen Yaa Baya, MP
Member for Kilifi North Constituency
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Hon. Samuel Kinuthia Gachobe, MP
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Hon. Simon Nganga Kingara, MP

Member for Ruiru Constituency

Jubilee Par

Hon. Teddy Mwambire, MP
Member for Ganze Constitueny
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1.5 Committee Secretariat
5. The Committee secretariat comprises: -
Lead Clerk

Mr. Leonard Machira
Senior Clerk Assistant

Mr. Ahmad Guliye Mr. Adan Abdi
Clerk Assistant III Fiscal Analyst III
Ms. Winnie Kizia
Mr. Joseph Tiyan Media Relations Officer 111
Research Officer I1I

Mr. Dennis Mawira
Audio Officer

Ms. Peris Kaburi
Serjeant-At-Arms Ms. Jemimah Waigwa
Legal Counsel I
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2.0 INTRODUCTION

6. The Land (Amendment) Bill, 2019 (National Assembly Bill No. 54 ) is a Bill which seeks to
amend the Land Act No. 6 of 2012 in order to provide that where public land has been
allocated to a public body or public institution by the National Land Commission for a
public purpose or where land set aside by persons or land buying companies for a public
purpose, the Registrar of Lands under the Land Registration Act, 2012 shall issue a
certificate of title in the name of the public body, public institution or the relevant ministry
as the case may be. As it is presently, public land and land set aside for a public purpose by
land buying companies continue to be grabbed by private persons primarily because there
exist no certificates of title issued in respect to such land. The Bill therefore seeks to provide
for registration of public land.

7. The Bill underwent first Reading on 4" December 2019 and was subsequently committed to the

Departmental Committee on Lands for consideration pursuant to the provisions of Standing
Order 127

2.1 Analysis of the Bill
8. The Bill has a total of three clauses.

Clause 1 is the short title.

Clause 2 seeks to introduce the definition of the term Registrar as used in the Land Registration Act,
2012.

Clause 3 seeks to insert new subsections into section 12 of the Land Act, 2012 to provide that-

(1) The Registrar shall register public land allocated to a public body or institution by the
Commission.

(2) Pursuant to section 31 of the Physical Planning Act, the Registrar shall register land set aside by
persons or a land buying company for a public purpose consequent upon proposed development.

(3) Upon registration of land, the Registrar shall issue a certificate of title in the name of a public
body, institution or relevant ministry as the Registrar may determine.

(4) For avoidance of doubt, where land set aside is part of land to be sub-divided among the
shareholders of a land buying company or persons who jointly own the land, the Registrar shall
not approve the sub-division of the land until the certificates of titles for public utilities have
been issued.



3.0 SUBMISSIONS FROM THE PUBLIC
9. The Committee placed an advert on]12™ February 2020 inviting the public to submit their views
on the Bill. By close of the period for submission of memorandum, the Committee had received
memorandum from the Office of the Attorney-General (AG), National Land Commission
(NLC) and Consulting Surveying and Mapping Services which made the following submissions
to the Committee-

Clause 2
10. The Lands Act, 2012 hereinafter referred to as the “principal Act” is amended in section 2 by
inserting the following new definition in its proper alphabetical sequence—

“Registrar” has the meaning assigned to it under section 2 of the Land Registration Act.

Submissions from the Attorney General

11. The term Registrar has been mentioned several times in the Land Act. The AG has no objection
to the proposal.

Submissions from the National Land Commission

12. NLC agrees with the proposed amendment because it makes an express provision of what is
implied in section 2 of the Land Registration Act.

Committee’s Observation

13. The clause is in order as it seeks to define the term Registrar as used in the Bill and hence is in
order.

Clause 3

14. Proposed new sub-section (13) provides that the Registrar shall register public land allocated to
a public body or institution by the Commission.

Submissions from the Attorney General

15. The requirement will streamline registration of public land to increase security. However, onus
should be placed on the public body to ensure that allocation is completed by registration. The
following amendment should be included-

13. A public body or institution shall apply to the Registrar for registration of public land allocated by
the Commission.

Committee’s Observation
Whereas the amendment by the AG states who has the onus in making application it would still be
important to mandate the Registrar to register land. The clause should therefore be amended and
substituted therefor the following-
(13). A public body or institution shall apply to the Registrar for registration of public land
allocated by the Commission.



(13A) The Registrar shall register public land allocated to a public body or institution by the
Commission.

Clause 3

16. Proposed new sub-section (14) provides that pursuant to section 31 of the Physical Planning Act,
the Registrar shall register land set aside by persons or a land buying company for a public
purpose consequent upon proposed development.

Submissions from the Attorney General

17. Section 31 was repealed by the Physical and Land Use Planning Act, 2019 and the relevant
section is therefore section 58 and paragraph 7 of the Third Schedule to the Act which deal with
surrender of land for public utilities.

Submissions from the National Land Commission

18. NLC supports the amendment save for the Physical Planning Act was repealed by section 91 of
Physical and Land Use Planning Act. The clause should be amended to refer to Article 62(2)(a)
of the Constitution which provides that public land shall vest in county governments and be held
in trust if such land is classified under Article 62(1)(c).

The section be reworded to read-
Pursuant to Article 62(2)(a) of the Constitution, the Registrar shall register land set aside by

persons or a land buying company for a public purpose in the name of the respective county
government.

Submissions by Consulting Surveying and Mapping Services

19. The amendment is tantamount to declaring a Registrar an allocating entity for public land. It is
unconstitutional as it limits the Commission from undertaking its oversight role.

Committee’s Observation

The Physical Planning Act, 1996 was repealed by the Physical and Land Use Planning Act, 2019. The
Bill had however been processed before the new Act was enacted. There is therefore need to refer to the
existing law. The Committee however notes that whereas Articles 62(1)(c) and 62(2) of the Constitution
deals with reversal of public land where there is surrender, the appropriate provisions would be section
58 as read with paragraph 7 of the Third Schedule to the Physical and Land Use Planning Act, 2019.

The sub-clause should hence be amended to read-
(14) Pursuant to section 58 and paragraph 7 of the Third Schedule to the Physical and Land Use Planning
Act, 2019, the Registrar shall register land set aside by persons or a land buying company for a public
purpose consequent upon proposed development.

Clause 3

Proposed new sub-section (15) provides that upon registration of land under sub-sections (13) and (14),
the Registrar shall issue a certificate of title in the name of a public body, institution or relevant ministry
as the Registrar may determine.




Submissions from the Attorney General

20. The proposed amendment is so far as it relates to issuance of certificate of title is in order. The
amendment be redrafted as follows-
(15) Upon registration of land under sub-sections (13) and 14), the Registrar shall issue a certificate of
title-
(a) in the case of an incorporated public entity, the certificate of title will be issued in the name of
the entity;
(b) in the case of unincorporated public entity, the Cabinet Secretary to the National Treasury as
trustee;
(c) in the case of county government, in the name of the county government.

Submissions from the National Land Commission

21. The amendment is order save for the need to align it with Article 62(2)(a), (b) and Article 62(3)
of the Constitution so as to reinforce the position of section 31 of the Land Allocation of Public
Land Regulations 2017 which are anchored in section 12(11) of the Land Act and hence proposes
the following amendment-

(15) Upon registration of land under sub-sections (13) and 14), the Registrar shall issue a certificate
of title in the name of the respective county government or Cabinet Secretary to the Treasury as may
be determined by the Commission.

Submissions by Consulting Surveying and Mapping Services

22. The amendment is tantamount to declaring a Registrar an allocating entity for public land. It is
against the provisions of Article 67(2) of the Constitution and Land Act that allows the
Commission to determine forms of ownership and access to land under all tenure systems. The
amendment is also contrary to the Cabinet Secretary to the National Treasury Act, Cap. 101 and
the Executive Order No. 1 of 2016 by proposing that the Registrar shall issue title in the name
of institution yet the Executive Order clearly appoints the Cabinet Secretary to the National
Treasury as the custodian of national government assets and properties.

Committee’s Observation

The Committee notes that presently titles to public land are registered in the name of the Cabinet
Secretary for Treasury. It would however be important to also recognize that there is a category of
public land that is managed by the county governments in terms of Article 62(2) and hence there is need
to amend the sub-clause to reflect this. The Committee also noted that the amendment does not take
away the powers of NLC but ensures that there is registration of public land to guard against grabbing
and hence not unconstitutional. Consequently, the Committee recommends the following amendment-

(15) Upon registration of land under sub-sections (13) and 14), the Registrar shall issue a certificate of
title-

(a) in the case of an incorporated public entity, the certificate of title will be issued in the name of
the entity;

(b) in the case of unincorporated public entity, the Cabinet Secretary to the National Treasury as
trustee;

(c) in the case of county government, in the name of the county government.
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Clause 3

Proposed new sub-section (16) provides that for avoidance of doubt, where land set aside is part of land
to be sub-divided among the shareholders of a land buying company or persons who jointly own the
land, the Registrar shall not approve the sub-division of the land until the certificates of titles referred to
under sub-section (15) have been issued.

Submissions from the Attorney General

23. The AG opposes the amendment as the Registrar cannot register a subdivision before approval
of the subdivision by the Director of Surveys.

Submissions from the National Land Commission

24. NLC supports the amendment as it seeks to ensure that land surrendered to the public receives
priority in registration. However, the wording of the clause gives power to the Registrar to
approve sub divisions plans which is contrary to the Constitution and the Physical and Land Use
Planning Act which empowers county governments to approve subdivision plans. To ensure that
the obligation of the Registrar to give priority to surrendered public land is retained, the
Commission proposes the following amendment-

(16) For avoidance of doubt, where land set aside is part of land to be sub-divided among the
shareholders of a land buying company or persons who jointly own the land, the Registrar shall
not issue titles to shareholders or land buying companies or allottees until titles referred
to under sub-section (15) have been issued.

Submissions by Consulting Surveying and Mapping Services
25. Land Registrars do not approve subdivisions they only received approved subdivisions.

Committee’s Observation

The Committee agrees that the Registrar does not have power to approve sub-divisions and can only
register approved sub-divisions. In this regard, the Committee proposes to amend the sub-clause as
follows-

(16) For avoidance of doubt, where land set aside is part of land to be sub-divided among the
shareholders of a land buying company or persons who jointly own the land, the Registrar shall not issue
titles to shareholders or land buying companies or allottees until titles referred to under sub-section (15)
have been issued.

Further amendments: New Clause

26. The NLC proposes the insertion of the following new clause-
12B Review of grants and dispositions
(1) Subject to Article 68(c)(v) of the Constitution and on commencement of this Act, the Commission
shall on its own motion or upon a complaint by the national or a county government, a community
or an individual, review all grants or dispositions of public land to establish their propriety or

legality.
(2) Subject to Articles 40, 47 and 60 of the Constitution, the Commission shall make rules for the
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better carrying out of its functions under subsection (1).

(3) In the exercise of the powers under subsection (1), the Commission shall give every person who
appears to the Commission to have an interest in the grant or disposition concerned, a notice of
such review and an opportunity to appear before it and to inspect any relevant documents.

(4) After hearing the parties in accordance with subsection (3), the Commission shall make a
determination.

(5) Where the Commission finds that the title was acquired in an unlawful manner, the Commission
shall, direct the Registrar to revoke the title.

(6) Where the Commission gazettes the title for revocation, the Registrar shall revoke the title.

(7) Where the Commission finds that the title was irregularly acquired, the Commission shall take
appropriate steps to correct the irregularity and may also make consequential orders.

(8) No revocation of title shall be effected against a bona fide purchaser for value without notice
of a defect in the title.

(9) In the exercise of its power under this section, the Commission shall be guided by the principles
set out under Article 47 of the Constitution.

Justification of the new clause: To ensure that those who grabbed or are inclined to grab public
land do not get away with it by making it possible to legally recover such grabbed land.

Committee’s Observation
The proposal offends the provisions of Standing Order 133(5) as it expands the subject of the Bill.

General Comments
27. The Consulting Surveying and Mapping Services also submits that the memorandum of the
Bill provides that the Bill does not concern counties yet it does as it is dealing with land located

in counties.

Committee’s Observation
The memorandum of objects and reasons does not form part of the Bill that is subject to consideration.



4.0 GENERAL OBSERVATIONS

28. Having considered the Bill, the Committee observed as follows -

8

II.

II.

IV.

VL

There is need to provide for registration and issuance of titles on public land in order to
deal with the issues of land grabbing.

The registration of public land will also safeguard public utilities currently developed on
public land for use by the public.

The registration of public land is also key in unlocking funding of public projects which
are occupying public land as proof of ownership of land serves as security for obtaining
funds from both public and private actors.

The role of the Registrar is limited to registration of title documents and does not prepare
certificates of leases emanating from allocation of public land.

Further, it is the role of the National Land Commission to prepare and execute leases
emanating from allocation of public land.

The Registrar only registers certificates of leases as title documents for allocation of
public land and does not approve sub-divisions of land.




5.0 COMMITTEE RECOMMENDATION

29. Having analyzed the Bill, the Committee recommends that the Bill does proceed to Second
Reading pursuant to Standing Order 127 subject to the following amendments—

CLAUSE 3
THAT the Bill be amended by deleting clause 3 and substituting therefor the following new clause—

Amendment of section 3. Section 12 of the principal Act is amended by inserting the following
12 of No. 6 of 2012. new sub-sections immediately after sub-section (12)—

(13) A public body or institution shall apply to the Registrar for
registration of public land allocated by the Commission in the
prescribed form.

(14) The Registrar shall register public land allocated to a public
body or institution by the Commission.

(15) Pursuant to section 58 and paragraph 7 of the Third Schedule
to the Physical and Land Use Planning Act, 2019, the Registrar shall
register land set aside by persons or a land buying company for a
public purpose consequent upon a proposed development.

(16) Upon registration of land under sub-sections (14) and (15), the
Registrar shall issue a certificate of title—

(a) in the case of an incorporated public entity, the certificate of
title shall be issued in the name of the entity;

(b) in the case of an unincorporated public entity, the Cabinet
Secretary to the National Treasury as trustee; and

(c) inthe case of a county government, in the name of the county
government.

(17) For avoidance of doubt, where land set aside is part of land to
be sub-divided among the shareholders of a land buying company
or persons who jointly own the land, the Registrar shall not issue
titles to shareholders of land buying companies or allottees until
titles referred to under sub-section (16) have been issued.



Justification.

(a) The onus of applying for registration of public land should be placed on a public body.

(b) The amendment is also necessary to realign the Bill with the newAct, Physical and Land
Use Planning Act, 2019.

(c) The amendment is necessary to align the amendment with Article 62(2) and the Cabinet
Secretary to the National Treasury (Incorporation) Act, Cap. 101.

(d) The role of the Registrar is limited to registration of title documents and does not have
power to approve sub-divisions.

(0/2]2080. .
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The Hon. Dr. Rachael Nyamai, CBS, MP
Chairperson Departmental Committee on Lands







MINUTES OF THE 14™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD ON TUESDAY 10™ MARCH, 2020 IN THE COMMITTEE ROOM 8™
FLOOR, UKULIMA HOUSE, PARLIAMENT BUILDINGS AT 11.30 A.M.

PRESENT

Hon. Dr. Rachael Nyamai, CBS, M.P - Chairperson
Hon. Jayne Kihara, M.P

Hon. Mishi Mboko, M.P

Hon. Ali Mbogo, M.P

Hon. Babu Owino, M.P

Hon. Caleb Kositany, M.P

Hon. Catherine Waruguru, M.P

Hon. George Risa Sunkuyia, M.P

Hon. Jane Wanjuki Njiru, M.P

10 Hon. Josphat Gichunge Kabeabea, M.P
11. Hon. Simon Nganga Kingara, M.P

12. Hon. Teddy Mwambire, M.P

© P NAY A LN~

APOLOGIES

Hon. Khatib Mwashetani, M.P - Vice Chairperson
Hon. Joshua Kutuny, M.P

Hon. Kimani Ngunjiri, M.P

Hon. Omar Mwinyi Shimbwa, M.P

Hon. George Aladwa, M.P

Hon. Owen Yaa Baya, M.P

Hon. Samuel Kinuthia Gachobe, M.P

o P e BT s

THE NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Ahmad Guliye - Clerk Assistant III
2. Ms. Jemimah Waigwa - Legal Counsel
3. Ms. Maureen Kweyu - Audio Officer
4. Ms. Peris Kaburi - Serjeant-At-Arms

MIN. NO. NA/DCS/LANDS/2020/050: PRELIMINARIES

i.  The meeting was called to order at fifteen minutes to twelve o’clock and prayers were said.
ii.  The agenda of the meeting was adopted as outlined in the notice of meeting after it was
proposed and seconded by Hon. Jayne Kihara, MP and Hon. George Sunkuyia, MP.

Page1of3



MIN. NO. NA/DCS/LANDS/2020/051: ADOPTION OF THE REPORT ON THE LAND

(AMENDMENT) BILL, 2019

i.  The Committee considered the draft report on the Land (Amendment) Bill, 2019 and
adopted having been proposed and seconded by Hon. Ali Mbogo, MP and Hon. Teddy
Mwambire, MP respectively.

ii.  The Committee recommended that the Bill does proceed to Second Reading pursuant to
Standing Order 127 subject to the following amendments:-

CLAUSE 3

THAT the Bill be amended by deleting clause 3 and substituting therefor the following new

clause—

Amendment of

3. Section 12 of the principal Act is amended by inserting the

section 12 of No. 6 of following new sub-sections immediately after sub-section (12)—

2012,

(13) A public body or institution shall apply to the Registrar for
registration of public land allocated by the Commission in the
prescribed form.

(14) The Registrar shall register public land allocated to a
public body or institution by the Commission.

(15) Pursuant to section 58 and paragraph 7 of the Third
Schedule to the Physical and Land Use Planning Act, 2019, the
Registrar shall register land set aside by persons or a land
buying company for a public purpose consequent upon a
proposed development.

(16) Upon registration of land under sub-sections (14) and (15),
the Registrar shall issue a certificate of title—
(a) in the case of an incorporated public entity, the
certificate of title shall be issued in the name of the
entity;

(b) in the case of an unincorporated public entity, the
Cabinet Secretary to the National Treasury as trustee;
and

(c) in the case of a county government, in the name of the
county government.

(17) For avoidance of doubt, where land set aside is part of land

Page 2 of 3



to be sub-divided among the shareholders of a land buying
company or persons who jointly own the land, the Registrar
shall not issue titles to shareholders of land buying companies
or allottees until titles referred to under sub-section (16) have
been issued.

Justification

(a) The onus of applying for registration of public land should be placed on a public
body.

(b) The amendment is also necessary to realign the Bill with the new Act, Physical
and Land Use Planning Act, 2019.

(c) The amendment is necessary to align the amendment with Article 62(2) and the
Cabinet Secretary to the National Treasury (Incorporation) Act, Cap. 101.

(d) The role of the Registrar is limited to registration of title documents and does not
have power to approve sub-divisions.

MIN. NO. NA/DCS/LANDS/2020/052: = ADJOURNMENT

There being no other business to discuss, the meeting was adjourned at thirty minutes past twelve
o’clock.

HON. DR. RACHAEL KAKI NYAMALI, CBS, M.P.

(Chairperson)
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Wednesday, February 12,2020

MOI'S FINAL JOURNEY
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sgantscwenzt | Plenty of meat for Moi's mournersas -
weepeope | 300 chefs butcher hundreds of cattle
followed former
Mof's funeral LOISE MACHARIAZ In life, former George Natembeya said at least
serviceat Nyayo | president Danlel Mollovedmeatand 30,000 mourners are expected to
Stadium for his send-off, the public will have attend the service.
/LOISE MACHARIA tons of it to celebrate his iife. He, however, warned those
The government, In collaboration Interested in attending against
with family and friends, has putting on dothes with poiltical
slaughtered hundreds of cattle to messages.
feed members of the public who “The only dothing with messages
will attend the funeral service at his that willbe allowed at the venue
home In Kabarak In Nakuru.
Close to 300 chefs and cooks
were busy chopping the carcasses
at the Kabarak University main
cafeteria which will be catering for
e the public.
b R Family members, dignitaries,
i ik frlends and Invited guests willhave
lunch at Mof's home within the
BUSINESS BOBM RIGHT: Chefs and wuwsﬂymmpm
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President Mol's | iy wishls fuifiled,” a chef who
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b d fﬁ - i n”"ﬂ:”"’ Meanwhile, preparations for the
: AEGR. final rite for the retired president of
§ Kenya werein ear at Kabarak
ooked, says officia s
where the proceedings willbe
. " projected.
People go as far as Elementaita, Molo and Rongali Rift Valley Regional Commissioner
LOISE MACHARIA response teams and journalists that have been
camping in Nakuru for the past week.
®MeStarKenya *“More personnel will arrive this evening to ERPUSLIC G KERTA.

Hoteliers in Nakuru have recorded booming
business ahead with some of them having
to turn away clients because they are fully
booked.

Nakuru County Tourism and Hotellers Asso-
clation chairperson Dave Mwangi said hotels
in the county and its environs had recorded
increased activities since last week when re-
tired President Mol died.

He confirmed that a good number of hotels
such as Sarova Woodlands, OleKen, Grand
Winston, Olepollos, Merica and Waterbuck
were already fully booked. “The climax will
be today (Tuesday) and tomorrow when many
people will be coming down from Nairobi
where the main activities have been centred
since Moi's demise last week," hesaid.

The chairperson added that most of the
guests had indicated that they will arrive late
today and leave tomorrow morning.

Mwangi said there are many kinds of guests
including senior security officers, emergency

reinforce teams already on the ground and
that will translate to more bookings,” he sald.

It was noted that people have gone as far
as Elementaita, Molo and Rongal in search
of accommodation.

Meanwhile, hundreds of residents in Naku-
ruwere glued to their screens as they followed
the proceedings of Moi's National Prayer Ser-
vice at Nyayo Stadium in Nairobl.

Hotels in the town and within the estates
were packed as everyone wanted to catch a
glimpse of events at Nyayo Stadium.

*It was fun following the from
a public place instead of home because it felt
like [ was at Nyayo Stadium with the rest of
Kenyan,” resident Peter Kipyegon said.

Ahandful of residents followed the prayers
from Afraha Stadium through a glant screen
that had already been erected.

Afraha s one of the four locations where the,

homeland in Sacho and Kabarnet.
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THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - FOURTH SESSION

In the matters of consideration by the National Assembly:-
1. The Land (Amendment) Bill, 2019 (National Assembly Bill No. 54)
2. The Breastfeeding Mothers Bill, 2019 (National Assembly Bill No. 74)

Article 118(1)(b) of the C p that, “Parll shall facilitate public participation
and invoh in the legisl and other busk of its C

Mational Assembly Standing Order 127(3) p that, |

which a Bill is commiltted shall facilitate public and take into account the views and
recommendations of the public when the Committee makes its report to the House”.

Bil, 2019 (National Assembly Bill No. 54), seeks provide for

The Land (Amendment) registration
of publicland by amending the Land Act No. 6.0f 2012 In order to provide that where public land has
been alk d to

PREPRRATIONS

Tight KDF, police watch around
Kabarak as burial plans wind up

MATHEWS NDANYY Hundreds of military officers
and police have been deployed around Kabarak
and along all roads in the reglon ahead of retired
President Daniel Mol's burial today.

for the burial were finalised at

. his Kabarak home as hundreds of residents

from Rift Valley prepared to travel to the burial.

The government and counties in the region
have provided buses to ferry representatives
to the burial.

Governars described Mol as a great son of
the region and the country, saying he is de-
serving of an equally great send-off. “We are
prepared along with our people to give Mol a
good send-off because he was our president,

a great statesman, a pan-Africanist and anel-

der. His record will remain unmatched for many |

years to come,” Nandl's Stephen Sang sald.

Yesterday, most residents watched on TV
the funeral service at Nyayo Stadium. However,
residents of Baringo complained that they had
not been accorded a chance to view Mol's body
before the burlal.

“We had hoped that the body would be bou-
ght to Kabarnet so that we see him for the last

. purpose or where land Is set aside by persons or land

The Breastfeeding
Mmmmwuwmmu

a public body of public institution by the National land Commission for a public

for a public purpose, the

Mothers BIlL, 2019 (Natlonal Assembly Bill No. 74), seeks to provide for a legal
provides for the
Qrmnﬂkbthcmnmd requires the employers to

Standing Order 127(3) and .stands committed to the
Departmental Committee

ding ! with mwdﬂghﬂnﬂammmh

on Lands

Pursuant to Articde 118(1)(b) of the and Standing Order 127(3), the respective
Committees Invites interested members of the Public to submit any representations they may have
on the said Bills. The Bills can be d from the paril y website at www.parilament.

Mouse-business/bills. The or
be forwarded to the Clerk of the National Assembly, P.O. Box #1842-00100, Nairobl; hand-

time but we understand it's a state funeral and
things did not work for us. We are proud that
he served us for long as MP of Baringo Central
and we pray for his soul," resident Benjamin
Kiplagat said.

may

delivered to the Office of the Clerk, Main , Nairobl; or emailed to derk@®
paril go.ke; to be received on or before Tuesday, 18th February, 2020 at 5.00 pm.
MICHAEL R SIALAL EBS
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, 2 The Lands Act' 2012 heremafter referred iR

prmcxpa] Act” 1s amended in section 2 by msegtmg the

------

Eollowmg new defimtion m its proper alphabehcal o

,equence— i S

F st
Cleep s

,eetxon 2. Land Reglstratmn Act

v Sectlon 12 of the pnnmpal Act xs amended by:
nsertmv the follewmg new sub -sections Jmmedlately after.

jub- sectlon (12)

[

6 a‘ﬁubhc-body_ Hr_mstltutlen by the Comrmssmn o

L (14) Pursuent to seenon 31 of the: Physmal Planmng
\ct the Reglstrar shell regxster land set aside by persons.or

l land buymg company fer a’ pubhe purpose consequent'
I.p01'l prOposed development :

(15 Upon reglstranen of land under sub-sections (13)

trar" has the meanmg a331gned to 1t under_‘

j Short title.

Amendment of
section 2 of No, 6
of 2012.

“No.30f2012.

i ‘Amendm_ent of |

section 12 of No.
6 0f2012.

e Reglstrar shall regxster. pubhc land allocated i

No.6 of 1996.

nd ( 14), the Reglstrar shall issue a cemﬁcate of title in the 1

lame of a. pubhc body, mstltutmn or relevant rmmstry as

be Regxstrar may determme ;

(16) For avmdance,,_ fid doubt where land set asxde is
art of land to e_.sub-dmded among the shareholders of a

m )uymg'cempany or persons who. jointly own the land,

1e Registrar shall not approve the sub-division of the land -

ntil the: ceruficates of utles referred to under sub-sectmn
15) have been 1ssued Yo

i
-
4




874 " The Land (Amendment) Bill, 2019

MEMORANDUM OF OBJECTS AND REASONS
Statement of Objects and Reasons

The principal object of the Bill is to arnend the Land Act No 6 of 5
2012 in order to provide that where public land has been allocated to a
public body or public institution by the National Land Commission for
a public purpose or where land set aside by persons or land .buying
companies for a public purpose, the Registrar of Lands under the Land

Registration Act, 2012 shall issue a ceruf;cate of title in the name of : |

the public body public institution or the relevant ministry as the case
may be. As it is presently, publnc land and land set aside for a public
purpose by land buying companies continue to be grabbed by private
persons primarily because there exist no certificates of title issued in
respect to such land. This Bill therefore seeks to ‘provide for
registration of public land. .

Statement on the delegation of legislative powers and lmutatmn of
fundamental rights and freedoms -

The Bill does not delegate legislative powers neither does it hrmt :
fundamental rights and freedorns

Statement that the Bill does not concern County Governments

The Bill seeks to amend the Land Act 'so as to provide for
reglstratlon of public land and land set aside for a public purpose In

view of this, the Bill does not concern County Governments in terms of o4

Article 110(1)(a) of the Constitution as it does not affect the functions
and powers of County Governments recogmzed in the Fourth Schedule to
the Constitution.

Statement that the Bill is a money Bill within the meaning of Artlcle -
114 of the Constitution ‘

The enactment of this Bill shall not occasion additional expendlture :
of public funds.

Dated the 27th June, 2019. 3 _
“'SIMON KING’ARA,
Member of Parliament.
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responsxble for inatters 7 relatmg to land shall subrmt a request to the
Commission- for the necessary action by way of— SRkl

@

(b)

()
®
®-

‘pubfhc auctton to the h:ghest bidder at prevaﬂmg market value
: :subject to and not. less than the reserved price;

apphcatlon conﬁned to a targeted group of persons or groups in
order to amehorate then' disadvantaged posmon )

‘pubhc notlce of tenders as it may prescribe;

pubhc drawmg of lots as may be prescnbed

‘pubhc request for proposals as may: be. prescnbed or
pubhc exchanges of equal value as may be prescnbed

(2) The Cormmssxon shall ensure that any public land that has been
" identified for allocatton does ‘not fall within any of the followmg'
categorles—' g S : \

“a)

()

_.:(_c).

pub’hc land that is sub_]ect to erosmn ﬂoods earth shps or water ! !
logging;

public land ‘that falls within forest and w11d 11fe reserves,

' mangroves, and wetlands or fall within the buffer zones of such' g

reserves or thhm envuonmentally sensitive areas;

:pubhc Iand that 1s along watersheds Tiver and stream
- catchments, pubhc water reservoirs, lakes, beaches, fish: landmg.‘. :

 areas. riparian and the temtonal sea as may be prescnbed

N @,

3t : ‘jVaLue falhng w1thm p'ubhc lands
®

@
S "order pubhshed in. the Gazette

"reserved land or

public Iaud that has been reserved for security, educatlon,',f
' research and other strateglc pubhc uses as may be prescrtbed- ,

'-any other Iand categonzed as, such by the Comrmssmn by an |
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REPUBLIT OF KENYA

OFFICE OF THE ATVORNEY-CENERA L
&
DEPARTMENT OF JUSTICE

(I - 3
2" February, 2020

AG/LDD/188/1/68

The .Clerk of the National Assembly, @ ‘)\ C’*‘M l ‘b L. g

Pariiament Buildings,

P. O. Box 41842-00100 o=al:
NAIROBL P & crd

RE: THE LAND (AMENDMENT) BILL, 2019 M j

We refer to your letter ref. no. KNA/DC/lands/2019/(023) and dated the 3"
April, 2019, vide which you forwarded the Legislative Proposal for proposed
Land (Amendment), 2019, for our comments.

We have consulted the Ministry of Lands and Pbysical Planning on the
proposad amendments and forward the comments indicated in the attsched
matrix for your consideration and further action.

,C/l- ';\,- Y[ 9] ‘\_L‘u“\i Ly
CATHERINE OCHANDA,
Deputy Chief Parliamentary Counsel.

For: Attorney-General.

Copy to: Hon. P. Kihara Kariuki EGH
Attorney General

Mr. Kennedy Ogeto CBS
Solicitor General

M. N. Nzioka (Mrs.) oA
Chief Parliamentary Counsel

SHERIA HOUSE. HARAMBEE AVENUE
2.0, Boxd0112-00100, NAIROBI, KENYA. TEL: +254 20 2227461/2251355/071 19445555/0732520¢95
E-MAIL. info.statciawoflicekenya.go.ke WEBSITE: www.atwrney-general.go ke

DEPARTMENT OF JUSTICE
CO-OPERATIVE BANK HOUSE, HAILLE SELLASIE AVENUEP,0. Box 56057-00200, Nairobi-Kenya TEL: Nairobi 2224029/ 2240337

S-MAIL: leval@justice. go.ke WEBSITE: www,justice. g0 ke
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REVIEW OF THE LAND (AMENDMENT) BILL, 2019

CLAUSE | PROVISION RATIONALE COMMENT RECOMMENDATION
2 Proposal to amend Section 2 of the Land | To align the definition The term ‘Registrar’ has been Proposed amendment is in
Act by inserting a new definition of the term “Registrar” | mentioned several times in the Land | order
“Registrar” under the Land Act | Act. We have no objection to the
with the one contained | proposal for amendment
in the Land Registration
Act to provide clarity
3 Proposal to amend Section 12 of the Land Act by inserting new sub-sections 13, 14, 15 and 16 in relation to:

i)
i)

Registration of public land allocated to public bodies or
Registration of land set aside for a public purpose conseq

31 of the Physical Planning Act (Repealed)

institutions by the National Land Commission
uent upon a proposed development application pursuant to Section

12(13) | The Registrar shall register | To secure public land | The requirement will streamline | We recommend an
public land allocated to a allocated to a public | registration of public land to | amendment to the provision
public body or institution by body or institution by | increase security. However, onus | as follows-
the Commission the National Land | should be placed on the public body | )

Commission to ensure that allocation is| A public body  or
completed by registration institution shall apply to the
Registrar for registration of
public land allocated by the
Commission”
12(14) | Pursuant to section 31 of the | To secure land set aside | Section 31 of the repealed Physical | We propose to amend the

Physical ~ Planning  Act
(Repealed), the Registrar
shall register land set aside
by persons or a land buying
company for a public

for  public use on
subdivision

Planning Act (Cap. 286) provided
as follows-

“31. Any person requiring a
development permission shall make
an application in the form

provision to replace Section
31 of the Repealed Physical
Planning Act with the
relevant Section 58 of the
Physical and Land Use
Planning Act, 2019 and

1of6




940¢

"UOISIAIp
-gns 10J uoneordde
ue ur sagiuyn  ongnd
J10J puB| JO J2pualans yjim
Burjeap oy 2yj 03 onpayos
PIYL 9y jo . ydeaBeagy

PMpayds pary,
oy} jo L ydeiBeaeq pue 19 ‘gg
uoyoag Jopun suoisiaoad aeqiuais
sapiaoad joy Juruueld [eoiskyg ay)
pareadal yorym G107 Jo €1 ON 1oV
Buuugld 9s() puw] pue [BoIskyd o,

Juawdoraaap pasodoad
Y] uodn juanbosuoo

sasodand o1ignd Q)
‘pue] Suuiolpe

pue uoneondde

A ul papnjout

BAIR O} UIJIM SUOISIAID
-qns  Aue 0} ssaoow
Jo sueow A1epuooss pue
Jedoulad  jo sasodand (®)

~10J J9puaaIns 03 spusjui jueordde
Yl yomm pue| ayj pue ‘Ajsuap
pue asn pasodord ay; moys [eys
Jgmonaed ul pue  “quowdojoaap
) jJo sosodand 9yj  ojworpun
0} AJessooou aae sp saenonted
pue suejd yons Aq poruedwioooe

°q [reys uoneordde oyl (7) 1¢

"PajenyIs s1 pauIaouod pue| ayj
Yorym ur eaae dyj 10j 9jqisuodsaa
Ajuoyme [vooy ayj jo 90 Yy 0
‘9Mpayos yanog ayj ur paquosaad

uodn

juawidojaaap pasodoad
juonbasuoo  asodand




94j0¢

sanInn
orignd 1oy pug[ JO JIpuUdLINS
ur Jopoey [esodoad UOISIAIp-ns
B JULIDPISUOD Ul [[BYS JUIUILLIDAOS
£unoo ayj OV 2y} O} MPaYds
paty, oy Jo () L ydeadeaed 1opun

uoyeordde juswidoraaap
© 0] juasuod Junueld I9ASUYM
suogipuod asodwit 0}  JAqUIdW
20PIWWIOD  2AUMOIXd  Ajunod dyj
sromodud 1oV 241 Jo (Z) 19 uondag

-juowidojaaap pasodoud s jueordde
2y} .0} 20uaNbasuod B S8 SJUIUISEI
J10j apiaoad [[eys jueordde ayi pug|
oy} jo uonaod Yy pue pajoalgns
aq [[eys pue| Ay} YoIM O} AHSusp
uonje[ndod ay ‘ind o [[BYs pue] ou}
yorym o} sasn pasodoad auyjy ayedrput
reys  uwoissurad  juawido[dAsp
1oy jueordde uy (€)8S UOHIIS

'§99J paquiosaxd ay3 Suiked
Ioye pue wuoj paquosard dy3
Ul J9qUIW 9PIUWIOD JAIINIIXI
a3 woay uomsstutad judwdo[aaap
105 Suik[dde £q Jaquidul 9RO
JATINIIXD KAjunoo aanoadsax
i1 woy uorsstutiad judawdo[aAap
ure}qo [[eys uosiad y (1) §S UOLO9S




Both  the repealled Physical
Planning Act and the Physical and
Land Use Planning Act, 2019 do not
provide  direct linkage to
registration of land surrendered
for public utilities on an application
for development permission.

There are Instances where
instruments required to effect such
surrender have not been prepared
or registered. Registration will
work to control the mischief
associated with appropriations of
public land. We therefore support
the amendment.

12 (15)

Upon registration of land
under sub-sections (13) and
(14), the Registrar shall issue
a certificate of title in the
name of a public body,
institution  or  relevant
ministry as the registrar may
determine.

To secure public land

This aspect is crucial to ensure that
registration is  completed by
issuance of certificate of title to
provide documentation to support
ownership by public institutions.

Pursuant to Regulation 31 of the
Land (Allocation of Public Land)
Regulations, 2017, in the case of an
incorporated public entity, the
certificate of title will be issued in
the name of the entity.

Proposed amendment in so
far as issuance of a
certificate of title for public
land is in order. We
recommend that the
amendment be redrafted as
follows-

“12 (15) Upon registration
of land under sub-sections
(13) and (14), the Registrar
shall issue a certificate of
title-

4 of 6
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based on the development
permission is given by the Director
of Land Administration. Survey is
then carried out as per the
development  permission  and
submitted to the Dircetor of Surveys
for quality control and approval.

Section 22(2) of the Land
Registration Act requires that the
subdivision be authenticated before
registration. This is to be done by
the Director of Surveys or a
Government surveyor authorized
in writing by the Director in that
behalf pursuant to Section 32 of the
Survey Act.

The Registrar cannot therefore
register a subdivision before an
approval of subdivision.

6ofb
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Website: www.landcommission.go.ke ARDHI HOUSE
Telephone: Nairobi 020 (2718050)/020-2187505 OFF NGONG ROAD

Email: intb@lnndcommission.go.ke P.O0 BOX 44417-00100

NAIROBI.

File Ref: NLC/1/7/ lsmﬁ {/ Date: 14 February, 2020
Your Ref: I\ B

it 7.!_ 1
Mr. Micheal Sialai, EBé'

’.-_‘ VS — : \
VU Lo e 100 '
Iy e O\)\m% (75 LS
Clerk of the National Assaxhp J\, SN 4 | -~ C; : :
Parliament Buildings i DRSS A0, MAL 5 o p
P.O. Box 41842-00100 e 0. BoxALSSS P&ae s )

NAIROBI

RE: THE LAND (AMENDMENT) BILL 2019 (NATIONAL ASSEMBLY BILL NO.
54)

and County Governments. Having been sworn in on 15% November 2019, way after the Land
Amendment Bill 2019 had gone through two readings in the National Assembly, we welcome
the opportunity to submit our views on the same to the Departmental Committee on Land,

As ably articulated in the Memorandum of Objects and Reasons of Land (Amendment) Bill 2019,
the Commission is equally concerned with grabbing of public Land. We therefore welcome all
efforts to ensure that public land which is under constant threat of grabbling is not only protected
but where it has been grabbed, it is legally recovered. It is our considered view that the proposed
amendments to Land Act 2012 will with our views taken into account go along in:

grabbed public land.

National Land Commission Land Amendment Bill 2019







3. Proposed amendment to Section 12 of the Land Act, 2012.

Section | Proposed insertion of a new subsection

3(15) Upon registration of land under sub-section (18), the Registrar shall issue a
certificate of title in the name of a public body, institution, or relevant ministry
as the Registrar may determine.

We agree with the proposed amendment and so as to align it to Article 62 (2) (a) and (b) and
Article 62(3) of the Constitution, reinforce the position of Section 81 Land (Allocation of Public
Land) Regulations 2017 which are anchored in Section 12 (11) of the Land Act, 2012 and
Executive Order No. 1 0f 2016 and reaffirm the role of the Commission in allocating Public Land,
we propose that the Section be amended to read, “Upon registration of Jand under sub-section
(13), the Registrar shall issue a certificate of title in the name of the respective County

Government or Cabinet Secretary to the T reasury (as Trustee) as may be determined by
the Commission”,

4. Proposed amendment to Section 12 of the land Act, 2012.

Section | Proposed insertion of a new subsection :

3(16) For avoidance of doubt, where land set aside is part of land to be sub-divided
among the shareholders of a land buying company or persons who Jointly own
the land, the Registrar shall not approve the sub-division of the land until the
certificates of the titles referred to under sub-section (15) have been issued.

We agree with the proposed amendment as it seeks to ensure that land surrendered to the public
receives priority in registration. However, the unfortunate consequences of the wording of the
clause makes the Registrar a party in the approval of subdivision plans. This is contrary to the
Constitution and the Physical Planning and Land Use Act, Act No.8 of 2019, which empowers
County Governments to approve subdivision plans. In Practice and as provided in law, the
Registrar receives already approved sub-division schemes that include a list of beneficiaries. It is
from this list that the Registrar should enter in the register all public purpose land set aside in
the name of the respective County Government. To ensure that the obligation of the Registrar
to give priority to surrendered Public Land is retained and at the same time not to create conflict
with the development control function of the County Governments or introduce another layer
for approving already approved subdivision schemes, we propose the section be amended to read
“For avoidance of doubt, where land set aside is part of land to be sub-divided among the
shareholders of a land buying company or persons who jointly own the land, the Registrar

National Land Commission Land Amendment Bill 2019 3







We further reiterate our support for the amendment as it adds much needed clarity and fills a
critical missing gap in the protection of public land particularly those parcels surrendered by
individuals and/or Land Buying Companies during subdivision. The additional proposed Section
12B will ensure that land that was grabbed or is grabbed is recoverable through a legal and
constitutionally sanctioned process. We are readily available to discuss and clarify our
contribution further with you at your convenience should you find it necessary.

Yours

-
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GERSHOM OTACHI BWOMANWA
CHAIRMAN, NATIONAL LAND COMMISSION
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COMMENTS ON THE LAND (AMENDMENSI‘) LILL, 2019 AMENDING
SECTION 12 OF THE LAND ACT, 2012 BY INTRODUCING SUB-
SECTIONS 13, 14,15 AND 16

The National Land Commission is a creation of the Constitution of Kenya
(2010) to bear the intent of the National Land Policy towards spearheading
the land reforms in Kenya. The Commission is a Constitutional Commission
established under article 67(1) and 248(2) (b) of the Constitution of Kenya.
It's Constitutional mandates are specified in articles 67(2) (a-h) and 62(2) and
(3). The provisions of the National Land Policy and the Constitutional
functions of the Commission are operationalized through Acts of Parliament
and regulations specifically: the National Land Commission Act 2012; the
Land Act 2012, the Land Registration Act, 2012, the Land (Amendment) Act
of 2016 and the approved land regulations of 2016.

The public has been called upon to submit any representations on the Bill
and here below are observations and comments on proposed amendments
to section 12 of the Land Act 2012 through “The Land (Amendment) Bill,
2019 (National Assembly Bill No.54).

It is my considered opinion that the proposed amendments which are not
curing any existing land problems as identified in the National Land Policy
Session Paper No 3 of 2009 on institutional conflicts and confusion that had

1
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been created by multiple laws on land administration and management
before the coming of 2010 Constitution. The proposed amendments by
introducing sub-section 13, 14, 15 and 16 to section 12 of the Land Act 2012
are bound to:

1. Empower the Land Registrars as an allocating authority of public land
which is a category of land administered and managed by the National
Land Commission on behalf of the national and county governments.

2. Create conflict on other provisions of the Land Act 2012 which deal
with prudent management of public land.

3. To be unconstitutional in as far as the functions of the National Land
Commission are stated in Article 67(2) and 62(2) and (3).

4. To be against the provisions of the land regulations, 2017,

5. To go against the Executive Order No. 1 of 2016.

By introducing a sub-section 14 to Section 12 of the Land Act that reads:

“Pursuant to section 31 of the Physical Planning Act, the Registrar shall
register land set aside by persons or a land buying company for public
purpose consequent upon proposed development” is tantamount to
declaring a Registrar an allocation entity for public land.

Land set aside for public purpose through application of the Physical
Planning Act (repealed by the Physical Planning and Land Use Act 2019)
during development application for sub-divisions of large land holdings
is merely a proposed use. It does not determine who the user shall be but
what public use the land should be put into. In the definition of public
land under Article 62(2) ( ¢ ) of the Constitution:

Public land is also “land transferred to the state by way of sale,
reversion or surrender” and 62(1)(n)(i) and (ii).

This definition covers land set aside through sub-division planning.

In land sub-divisions, individual land holders, land buying companies,
corporates or community holders of land surrender land for public use
as advised through planning proposals. This land falls under the
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administration and management of the National Land Commission. The
Commission administers this land guided by Constitution Article 10 (2)
(d) and Principles of the National Land Policy under Article 60.Therefore
the introduced sub-section 14 is unconstitutional as it limits the
Commission from undertaking its oversight role on the principals of the
Land Policy.

Proposed amendments subsection 15 reads:

“Upon registration of land under sub-section (13) and (14), the Registrar
shall issue a certificate of title in the name of a public body, institution
or relevant ministry as the Registrar may determine.

This is a direct way of declaring the Land Registrar an allocating authority
for public land. It goes against the provisions of Article 67 (2) and is in
conflict with the provisions of the Land Act Section 12 (12) (a) that allows
the Commission to determine forms of ownership and access to land
under all tenure systems. The same proposed amendments conflicts the
Commissions management roles on public land held by public agencies
as found in Land Act section 10(2) and infringes on smooth
implementation of Land Act section 8(a) and (d) which allows the
Commission to introduce management guidelines, conditions of use and
reversionary terms on all public land use.

It is also contrary to Cabinet Secretary to the National Treasury Act CAP
101 and the Executive Order No. 1 of 2016 to propose in the amendments
that the Registrar shall issue title in the name of institution or relevant
ministry as he/she may determine, yet the Executive Order clearly
appoints the Cabinet Secretary to the National Treasury as custodian of
national government assets and properties. The Land Regulations 2017
are specific on the role of the National Land Commission when it comes
to management of public land. It is also the Commission that is entrusted
in ensuring that public land is protected.

It is not clear from the proposed sub-section 16; at what point in time the
Registrar becomes an approving authority for land sub-divisions. Land
Registrars receive approved subdivisions schemes accompanied by a list
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of beneficiaries and their role in protecting public land is limited to
entering into the register parcels set aside for public purpose before
issuing other titles as per the provided list. It is proposed that the land

register should read for example “public land reserved for primary
school”

On the memorandum, it is noted that the National Assembly Bill No. 54
of 2019 on amendments of the Land Act Section 12 does not concern the
County Governments, which it must. The amendments are dealing with
land located in the Counties. The proposed activity is about subdivisions,
mainly of land held by land buying companies which amounts to
development applications by way of re-planning and re-surveying.
Under schedule 4, county governments are planning and surveying
authorities. They are the same entities that approve the sub-divisions as
per the Physical Planning and Land Use Act, 2019. Some of the public
uses set aside during sub-divisions are public purpose plots vested in
county governments as trustees of the people ordinarily living there such
as cattle dips, tertiary institutions, nursery schools etc.

The proposed Land (Amendment) Bill 2019 (National Assembly Bill
No. 54) must be withdrawn, since if conflicts with other existing Laws
and the constitution of Kenya 2010.

The National Assembly should instead empower the National Land
Commission with adequate resources to protect public that is
unallocated, that which is already allocated or occupied by public
institutions, land reserved during adjudication, land set aside during
settlement schemes implementation, and land set aside in sub-divisions

of land buying companies and large private land holdings proposed for
change of use and subdivision.

Presented by:
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National Land Commission Proposals inn compliance to amendment of Land Act, Section 51 (b2)

LAND AMENDMENT BILL, 2019

S/mno. Section of Provision National Land Justification
Land HKct Commission Proposal
Section 12 The Registrar “A lease or license Execution of a lease is a contract

(Proposed 13)

shall register
public land
allocated to a
public body or
institution by
the commission

emanating from
allocation of public Iand
within the meaning of
Art. 62 (1) of the COK
shall be prepared
executed and sealed by
the National Land
Commission and
registered by the Chief
Land Registrar” for
issuance of certificate of
lease.

between the lessor and the lessee. In
allocation of public land the Lessor is
the Commission on behalf of the
national or county government as the
case may be as provided in Article
67(2) (a) and Land Act 2012 section 2.

Section12
(proposed14)

Pursuant to
section 31 of
the Physical
Planning Act,
the Registrar
shall register
land set aside
by persons or a
land buying
company for a
public purpose

Substitute the words
thereof before the word
“the registrar “ with the
words “The Commission
shall issue allocation
documents for land set
aside by persons or land
buying companies for
public purpose and
thereafter The Registrar
shall register the leases

For a Registrar to register a lease and
issue a certificate of lease, the lease
document has to be prepared,
executed and sealed by the
Commission.







S/no. Section of Provision National Land Justification
Land Act Commission Proposal
consequent which have been signed
upon proposed | and sealed by the
development. | Commission. “
Section!2 Upon Immediately after the The Registrar Registers documents

(Proposed 15)

registration of
land under sub-
sections (13)
and (14), the
Registrar shall
issue a
certificate of
lease in the
name of a
public body,
institution or
relevant
ministry as the
Registrar may
determine

word Ministry to read “
as per the lease
document”

already prepared by other
Government Departments such as
Land Administration and Land
Adjudication or private lawyers and
therefore, the Land Registrar cannot
prepare and register a document at
the same time.







S/no. Section of Provision National Land Justification
Land Act Commission Proposal
Sectionl2 For avoidance Substitute thereof the The Registrar does not approve

(Proposed 16)

of doubt,
where land set
aside is part of
land to be sub-
divided among
the
shareholders of
a land buying
company or
persons who
jointly own the
land, the
Registrar shall
not approve
the sub-division
of the land
until the
certificates of
titles referred
to under sub-
section (15)
have been
issued.

words after the word
Registrar, with the
words,

“Shall not register the
subdivision until all the
survey plans/ registry
index maps referred to
under section 15 have
been submitted by the
Land Administration
Officer.”

subdivision schemes because
Development proposals are forwarded
by the County Government Planning
Department and approved by the Land
Administration office or the Land
Adjudication Officer as the case may
be.







