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The Equalization Fund Bill, 2019

THE EQUALISATION FUND BILL, 2019
A Bill for

AN ACT of Parliament to operationalise Article 204 of
the Constitution; to establish structures of directly
administering the Equalisation Fund and for
connected purposes.

ENACTED by Parliament of the Republic of Kenya as
follows—

PART I—PRELIMINARY

1. This Act may be cited as the Equalisation Fund Act,
2019.

2. In this Act, unless the context unless the context
otherwise requires—

“Board” means the Equalisation Fund Board
established by section 6 of this Act;

“Chairperson” means the Chairperson of the Board
appointed under section 7 of this Act;

“Cabinet Secretary” means the Cabinet Secretary
responsible for the National Treasury;

“Fund” means the Equalisation Fund established under
Atrticle 204 of the Constitution;

“Local Committee” means a Local Equalisation Fund
Committee established by section 20 of the Act;

“marginalised community” means—

(a) a community that, because of its relatively small
population or for any other reason, has been
unable to fully participate in the integrated social
and economic life of Kenya as a whole;

(b) a traditional community that, out of a need or
desire to preserve its unique culture and identity
from assimilation, has remained outside the
integrated social and economic life of Kenya as a
whole;

(c) an indigenous community that has retained and
maintained a traditional lifestyle and livelihood
based on a hunter or gatherer economy; or

Short title.

Interpretation.
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The Equalization Fund Bill, 2019

PART III—THE EQUALISATION FUND BOARD

6. (1) There is established a Board to be known as the
Equalisation Fund Board.

(2) The Board is a body corporate with perpetual
succession and a common seal and shall, in its corporate

name, be capable of

(a)

suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding,

(©)
(d)

or disposing of movable and immovable property;

entering into contracts; and

doing or performing all other acts for the proper
performance of its functions under this Act which
may lawfully be done or performed by a body
corporate.

7. (1) The Board shall comprise—

(@)

(b)

(d)

a Chairperson appointed by the President with the
approval of the National Assembly;

the Principal Secretary in the Ministry for the time
being responsible for matters relating to water or a
person designated in writing by the Principal
Secretary;

the Principal Secretary in the Ministry for the time
being responsible for matters relating to roads or ¢
person designated in writing by the Principal
Secretary;

the Principal Secretary in the Ministry for the time
being responsible for matters relating to health or a
person designated in writing by the Principal
Secretary;

the Principal Secretary in the Ministry for the time
being responsible for matters relating to National
Treasury or a person designated in writing by the
Principal Secretary;

L:stablishment off
the Board.

Membe
the Boa
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The Equalization Fund Bill, 2019

(111)is convicted of an oftence involving fraud;

(iv)is convicted of a criminal offence and
sentenced to imprisonment for a term
exceeding six months or to a fine exceeding
one hundred thousand shillings; or

(v) is incapable of pertorming his or her duties on
account of physical or mental infirmity.
8. A person shall not be appointed as a chairperson or
a member of the Board unless that person—
(a) is a citizen of Kenya;
(b) possesses a degree from a university recognized in
Kenya;
(c) has knowledge and experience of not less than ten
years in—
(1) economic development and planning;
(i) finance;
(1) law;
(iv) accounting;
(v) engineering; or
(vi) social sciences; and
(d) meets the requirements of Chapter Six of the
Constitution.

9. The Chairperson and members of the Board shall
hold oftice for a term of three years and shall be eligible for
reappointment for one further and final term ol three years.

10. The Board shall-—

(a) manage the Fund;

(b) consider and approve project proposals in
accordance with the Act;

(c) disburse monies relating to approved projects from
the Fund;

(d) monitor and evaluate the usage of monies
disbursed from the Fund;

(e) receive and address complaints and disputes

Functions ol the
Board.
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The Equalization Fund Bill, 2019

16. (1) There shall be a Chief Executive Officer of the
Board who shall be appointed by the Board through a
competitive process on such terms and conditions of
employment as the Board may determine.

(2) The Chief Executive Officer shall hold office for a
term of three years and shall be eligible for re-appointment
for one further and final term of three years.

(3) The Chief Executive Officer shall be the secretary
to the Board and shall, subject to the directions of the
Board, be responsible for—

(a) the day to day management of the Board; and

(b) the affairs and transactions of the Board, the
exercise, discharge and performance of its
objectives, functions and duties.

17. The Board may appoint such officers and other
staff as are necessary for the proper and efficient discharge
of its functions under this Act, upon such terms and
conditions of service as the Board may determine in
consultation with the Salaries and Remuneration
Commission.

18. (1) The common seal of the Board shall be kept in
the custody of the Chief Executive Officer or of such other
person as the Board may direct, and shall not be used
except upon the order of the Board.

(2) The common seal of the Board, when affixed to a
document and duly authenticated, shall be judicially and
officially noticed, and unless the contrary is proved, any
necessary order or authorization by the Board under this
section shall be presumed to have been duly given.

(3) The common seal of the Board shall be
authenticated by the signature of the chairperson of the
Board and the Chief Executive Officer.

(4) The Board shall, in the absence of either the
chairperson or the Chief Executive Ofticer, in any
particular matter, nominate one member of the Board to
authenticate the seal of the Board on behalf of either the
chairperson or the Chiel Executive Officer.

19. (1) No matter or thing done by a member or staff
of the Board shall, if the matter or thing is done bona fide
for executing the functions, powers and duties of the Board

xeeutive

Staff of the Board.

Common scal.
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The Equalization Fund Bill, 2019

have such qualifications as the Board may, by Regulations,
prescribe.

(4) The names of the persons selected under
subsection (3) shall be submitted by the Board to the
National Assembly for approval before appointment and
gazettement by the Board.

(5) The Regulations made under subsection (3) shall
be submitted to the National Assembly for approval before
publication by the Board.

(6) The quorum of a Local Committee shall be one
half of the total membership.

(7) The term of office of the members of a Local
Committee shall be two years and shall be renewable but
shall expire upon the appointment of a new Local
Committee in the manner provided for in the Act.

(8) Whenever a vacancy occurs in the Local
Committee, the vacancy shall be filled from the same
category of persons where the vacancy has occurred within
a period of thirty days

(9) A Local Committee shall meet at least six times in
a year but the committee shall not hold more than twenty-
four meetings in the same financial year, including sub-
committee meetings.

(10) A member of a Local Committee may be
removed from office on any one or more of the following
grounds—

(a) lack of integrity;

(b) gross misconduct;

(¢) embezzlement of public funds;

(d) bringing the committee into disrepute through

unbecoming personal public conduct;

(e) promoting unethical practice;

(f) causing disharmony within the committee;

(g) physical or mental infirmity.

(11) A decision to remove a member under subsection
(10) shall be made through a resolution of at least five
members of the Committee and the member sought to be
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The Equalization Fund Bill, 2019

(2) Despite subsection (1), the Committee shall before
identifying the projects, receive presentations from
marginalized communities within the Constituency.

24. A Local Committee shall submit its proposed
projects to the Board in the prescribed format within one
month of the enactment of the Equalisation Fund
Appropriation Bill by the National Assembly.
25. (1) The Board shall scrutinize and may approve a
project proposed by a Local Committee for funding.
(2) Where the Board does not approve a project for
funding, it shall refer the matter to the Committee giving
written reasons for the disapproval.
26. The Board shall submit a quarterly report to the
National Assembly detailing a summary of—
(a) the project proposals received from the Local
Committees and their approval status;

(b) the status of disbursements of funds to the Local
Committees; and

(c) status of implementation ol projects.

27. (1) A project management committee appointed in
accordance with the regulations made under section 39,
with the assistance of the relevant government department,
shall implement projects under this Act.

(2) All payments relating to projects under this Act
shall be processed in accordance with government
regulations for the time being in force.

28. All works and services relating to projects under
this Act shall be procured in accordance with the provisions
of the Public Procurement and Asset Disposal Act, 2015.

PART VI—FINANCIAL PROVISIONS

29. (1) The funds of the Board shall consist of—

(a) such sums as may be appropriated by the National
Assembly;

(b) grants, gifts or donations as may be
Board; and

(¢) monies from any other source provided for the

given to the

Submission
project

Consideration of
proposed projects.

Reports to the

Assembly.

entaiion ol

Procurement off

No. 33 01'2015.

1ds ol the
Board.
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32. (1) The Board shall cause to be kept all proper
books and records of accounts of the income, expenditure
and assets of the Board.

(2) Within a period of three months after the end of
each financial year, the Board shall submit to the Auditor-
General the accounts of the Board together with—

(a) a statement of the income and expenditure of the
Board during that year; and

(b) a balance sheet of the Board on the last day of that

year.

(3) The accounts of the Board shall be audited and
reported upon in accordance with the Public Audit Act,
2015

33. (1) The Board shall, within three months after the
end of each financial year, prepare and submit to the
Cabinet Secretary a report of the operations ol Board for
the immediate preceding year.

(2) The Cabinet Secretary shall lay the annual report
before the National Assembly within three months of the
day the National Assembly next sits after the report is
presented to the Cabinet Secretary.

PART VII—WITHDRAWALS FROM THE FUND

34. (1) The Board shall open and maintain a bank
account of the Fund at the Central Bank of Kenya into
which all monies of the Fund shall be paid.

(2) The Chief Executive Officer and three other
persons appointed by the Board from amongst its members
shall be the signatories to the account of the Fund.

(3) The signature of the Chief Executive Officer shall
be mandatory on all payment cheques or instruments
intended for actual release of money from the Fund.

35. (1) Where a withdrawal from the Fund is
authorized under an Act of Parliament that approves the
appropriation of’ money, the Board shall make requisition
for the withdrawal and submit it to the Controller of Budget
for authorization.

(2) The authorization by the Controller of Budget of a
withdrawal from the Fund together with written
instructions from the Board requesting for the withdrawal,
shall be sufficient authority for the Central Bank of Kenya

Accounts and

No. 34 ol 2015.

Annual report.

Bunk account ol
the Fund.
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The Equalization Fund Bill, 2019

(b) the procedure for appointment and removal of
members of a project management committee; and

(c) the forms to be used under this Act.

(3) For the purposes of Article 94 (6) of the
Constitution—

(a) the purpose and objective of delegation under this
section is to enable the Cabinet Secretary to make
regulations to provide for the better carrying into
effect of the provisions of this Act and to enable
the Board to discharge its functions more
effectively;

(b) the authority of the Cabinet Secretary to make
regulations under this Act will be limited to
bringing into effect the provisions of this Act and
to fulfil the objectives specified under this section;

(c) the principles and standards applicable to the
regulations made under this section are those set
out in the Interpretation and General Provisions
Act and the Statutory Instruments Act, 2013.

PART XI—CONSEQUENTIAL AMENDMENTS

40. The Public Finance Management Act, 2012 is

amended by repealing section 18.
41. The Guidelines on the administration ol the
Equalization Fund established under Article 204 of the

Constitution made under the Public Finance Management
Act, 2012 are revoked.

Cap 2,

No. 23 0l'2013

Amendment of
No. 18 02012,

Revocation ol
Gui

No. 18 0f2012.
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The Equalization Fund Bill, 2019

meeting, the Board may permit the member to participate in
the deliberations subject to such restrictions as it may
impose.

(3) A disclosure of interest made under this paragraph
shall be recorded in the minutes of the meeting at which it
is made.

3. The Board shall cause minutes of all proceedings of
meetings of the Board to be entered in books for that
purpose.

Minutes.
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The h«\,:i..ma:.c: Fund Bill, 2019

PART VIl (Clauses 34-35) of the Bill contains provisions on
withdrawals from the Fund.

PART VIII (Clauses 36-37) of the Bill contains miscellaneous
provisions.

PART IX (Clauses 38) of the Bill contains provisions on offences
and penalties.

PART X (Clauses 39) of the Bill contains provisions on delegated
POWETS.

PART Xl (Clauses 40-41) of the Bill contains consequential
amendments. The Bill proposes the repeal of section 18 of the Public

Finance Management Act on the administration of the Equalization Fund
and the Guidelines made under the Act in relation to the Fund.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

This Bill delegates legislative powers to the Cabinet Secrelary
responsible for the National Treasury to make regulations for the better
carrying into effect of its provisions once enacted. The Bill does it limit
any fundamental rights and freedoms.
Statement of how the Bill concerns county governments

The Bill does not affect the [unctions of County governments as set
out in the Fourth Schedule to the Constitution and is therefore not a Bill
concerning eounty governments.

Statement as to whether the Bill is a money Bill within the meaning of
Article 114 of the Constitution

The enactment of this Bill shall occasion additional expenditure of
public funds.

Dated the 18th June, 2019.
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