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THE MEDIATION BILL 2020
A Bill for

AN ACT of Parhament to pr0v1de for the settlement of
~all civil disputes by mediation; to set out the
principles applicable to mediation; to provide for
the establishment of the Mediation Committee; to
provide for the accreditation and registration of

- mediators; recognition and enforcement of

settlement  agreements; and for connected
purposes. ok

- ENACTED by the Parliament of Kenya, as follows—

, PART [—PRELIMINARY

1. This Act may be cited as the Mediation Act, 2070
2 (1) In this Act—

advocate has the meaning assigned to it under
section 2 of the Advocates Act;

“Commlttee means the Medlatlon Comm1ttee
established under section 6 of this Act;

“mediation” means a facilitative and confidential

structured process in which parties attempt by themselves,

on a voluntary basis, to reach a mutually acceptable

settlement agreement to resolve their dispute with the
assistance of an independent third party called a mediator;

“mediation agreement” means a contract clause within

~a written contract or a separate written agreement entered

into by the parties agreeing to submit to mediation a

dispute which has arisen or which may arise between them
in respect of a defined legal relationship;

“mediation process” means all the's'teps taken in an

attempt to resolve a dispute by mediation from the time a

dispute is referred to mediation or a party sends an
invitation to submit a dispute to mediation to the other
party up to the time the mediation report is drawn up;

“party” means a person who is party to a dispute, and :

: includes a legal person, a national government a county
: govemment or a state organ,; -

Short title.

Cap.16. -

_Interpretation.
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MEMORANDUM OF OBJECTS AND REASONS
Statement of the Ob_]ects and Reasons of the Bill '
~ The pr1n01pal object of this Bill is to—
(a) provrde for the settlement of all c1v11 dlsputes by mediation;
(b) set out the principles applicable to mediation;
(c) prov1de for the establishment of the Medratlon Comrmttee and

(d) provide for the accreditation or regrstratron of mediators and
recognition and enforcement of settlement agreements among,
other things. , : , '

Part I of the Bill contarns prehmmary provisions which 1nc1ude the
short title, interpretation clause, the objects and purpose of the Bill, the;
_application clause and the prmc1p1es of mediation.

Part II of the Bill provides for the estabhshment of the Mediation
Committee, the functions of the Commlttee, the appointment of the
registrar and staff, the functions of the registrar, the conduct of business
and affairs of the Mediation Committee, establishment of sub-committees
and grounds upon whrch a member of the Medratron Comm1ttee shall
cease to be a member. :

~ Part HI of the Bill _contains provrslons on accredrtatron or
registration of mediators, spells out the grounds for revocation of
registration as a mediator, the right to appeal against the decrsron of the
Mediation Committee and the code of conduct for medrators

“Part IV of the Bill contains provisions relatrng to the medratron
process and provides for the use of mediation to resolve disputes, the
‘commencement of the mediation process, the revocation of appomtment of

a mediator, the mediation agreement, the role of the parties in mediation : s

~_process, the appointment of a mediator and the role of a medrator among =
_ other thmgs : = : :

Part V of the Brll contams provrslons on referral of a drspute to

mediation, recognition and enforcement of settlement agreement and in

“particular provides for the duty of an advocate to advise parties to consider
mediation, provides for the referral of disputes in court to mediation,
- provides for recourse to judicial proceedings, stay of proceedings and spell‘ e
out the grounds for refusal -of.recognition- or- enforcement of a settlement»
agreement. » = . =

~ Part VI of the Bill contains provrsrons on delegated powers by
providing that the Attorney—General may make rules of practice and
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(2) In particular, and without prejudice to the generality of the powers
conferred by subsection (1), such rules may provide for all or any of the
following matters narnely——— :

- (a) the service of ¢ summonses, notrces and other processes by post or
: in any other manner either generally or in any spe01f1ed areas, and
the proof of such service;

(b) the maintenance and custody, while under attachment of
livestock and other movable property, the fees payable for such
maintenance and custody, the sale of such livestock and property,
and the proceeds of such sale;

» (c) procedure in suits by way of counterclalm and the valuatlon of‘ :
such suits for the purposes of jurisdiction;

(d) procedure in garnishee and charging orders erther n addltlon to,
or in substrtutron for, the attachment and sale of debts;

(e) ’procedure where the defendant claims to be entitled to |

contribution or indemnity over against any person, Whether e

party to the suit or not;
' (f) summary procedure —

@) in suits in which the plaintiff seeks only to recover a debt or
liquidated demand in money payable by the defendant, with or
without interest, arising on a contract express or implied; or on
an enactment where the sum sought to be recovered is a fixed
sum of money or in the nature of a debt other than a penalty; or
on a guarantee, where the claim against the principal is in
respect of a debt or a liquidated demand only or on a trust; or -

(i) in suits for the recovery of immovable property, with or
without a claim for rent or mesne profits, by a landlord against
a tenant whose term has expired or has been duly determined

for non-payment of rent, or against persons clalmmg under
such tenant; : ;

(ff) the selectron of mediators and the heanng of matters
referred to mediation under this Act.

(g) procedure by way of originating summons;
(h) consolidation of suits, appeals and other proceedings;

(1) delegation to any registrar or other official of the court of any
judicial, quasi-judicial and non-judicial dutres and
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(]) all forms, reglsters books entnes and accounts which may be

- necessary or desnable for the transaction of the busmess of crv11

3 courts

3) The Chief Justice may, in consultatlon with the Rules Comrmttee
issue practice notes or directions to resolve procedural difficulties arising
under this Act, in order to facilitate the attainment of the overriding
objective of this Act as specified i in section 1A. :

Sectzon 5 of No. 26 of 20] 3 the lel proposes to amend-
Functlons of the Centre
=5 The functions of the Centre shall be to—

@
O
©
td)

promote, facﬂltate and encourage the conduct of international
commercial arbrtratlon in accordance with this Act;

:,admlnlster domestic and international arbitrations as well as
altematlve dlspute resolution techmques under its auspices;

ensure that arbitration is reserved as the dlspute resolution

process of choice;

develop rules encompassing conciliation and mediation

- processes;

©
0

organize international conferences, seminars. and training

_ programs for arbitrators and scholars;

coordinate and facilitate, in collaboration with other lead agencies -

_and non-State actors, the formulation of national policies, laws

and plans of action on alternative dispute resolution and facilitate

v their ~ implementation, enforcement, continuous review,

(@

()

()

a

monitoring and evaluation;

maintain  proactive co- -operation with other regional and

international institutions in areas relevant to achieving the

-Centre’s objectives;

in collaboratlon with other pubhc and private agencies, fac111tate
conduct, promote and coordinate research and dissemination of
findings on data on arbitration and serve as repository of such

~data;

establish a comprehensive library specializing in arbitration and

alternative dispute resolution;

provide ad hoc arbitration by facrhtatlng the partles with
necessary technical and admmlstratrve assistance at the behest of

* the partres












