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LIST OF ABBREVIATIONS

[10C Indian Ocean Commission
-UNCLOS United Nations Convention on the Law of the Sea
RCOC Regional Coordination Operation Centre
RMIFC Regional Maritime Information Fusion Centre
JOCC Joint Operational Coordination Centre
IMO International Maritime Organization
RZ0O Regional Zone of Operations
LO Liaison Officer
CS Cabinet Secretary
MOD Ministries of Defence
EMZ Existing Maritime Zones
GOK Government of Kenya
ROS Republic of Seychelles
UN United Nations
UNGA United Nations General Assembly
UNSC United Nations Security Council
NA National Assembly
AP State Party
SA Suspicious Vessel
TL Territorial Limits
ESA-IO Eastern & Southern Africa & Indian Ocean
TC Technical Committee
MASE Maritime Secutity
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CHAIRPERSON’S FOREWORD

The Agreements seeks to establish a frame work for regional cooperation amongst state parties to
enhance maritime safety and security in accordance with the national sovereignty, territorial
integrity and non-interference in the internal affairs of the states in accordance with international
law. The Agreements further seeks to establish a Regional Maritime Information Fusion Centre
to facilitate the sharing of maritime information and a joint Operational Coordination Centre to

coordinate joint interventions in the maritime zones of State Partizs and the high seas.

The Agreement were negotiated under the auspices of the Indian Ocean Commission (IOC) to
which Kenya is a Member. It was signed by Madagascar, Dijibouti, Seychelles, Mauritius and

Comoros on 29" April 2018.

Kenya and France signed the Agreement on 26" November 2018 on condition that Kenya’s
signature was subject to the approval of both Cabinet and the National Assembly. The Cabinet
approved the signature and authorized the Ministry of Defence to seek the authority of the House

to ratify the Agreement.

The Committee is thankful to the Office of the Speaker and the Clerk of the National Assembly

for the logistical and technical support accorded to it during its Sittings.
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On behalf of the Committee, it is therefore my pleasant duty and privilege, to lay this report on
the Ratification of the Agreement for the setting up of a Regional Maritime Information
Exchange and Sharing Mechanism in the Western Indian Ocean Region and Explanatory
memorandum and the Regional Agreement on the Co-ordination of operations at Sea in the
Western Indian Ocean and the Explanatory Memorandum for consideration and approval by

the House Pursuant to Section 8(4) of the Treaty Making and Ratification Act, 2012 and

Standing Order 199.
S By —

e

THE HON. KATQO OLE METITO, EGH, MGH, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON DEFENCE AND FOREIGN
RELATIONS
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EXECUTIVE SUMMARY

The purpose of this report is to consider the ratification of the the Agreements for the setting up of
a regional maritime information exchange and sharing mechanism in the western Indian ocean
region & explanatory memorandum and the regional Agreement on the co-ordination of operations
at sea in the western Indian ocean and the explanatory memorandum pursuant to Section 8 of the

Treaty Making and Ratification Act, 2012

In considering agreement, the Committee held a total of two (2) sittings. The Committee received

briefs on the Agreements from the Ministry of Defence and the Attorney General.

Pursuant to Article 118 (1)(b) of the Constitution on Public Participation and section 8(3)
of the Treaty Making and Ratification Act of 2012, the Committee placed advertisements in
two local dailies, on Friday 29" of March, 2019 (see Annex) requesting for submissions of

memoranda on the subject matter. However there was no response from the public.

The Committee held sittings with the Ministry of Defence and the Auditor General as a key

stakeholder in this matter.

The report concludes that the National Assembly approves the ratification of the Agreement for
the Setting up of A Regional Maritime Information Exchange and Sharing Mechanism in the
Western Indian Ocean Region & Explanatory Memorandum and the Regional Agreement on
the Co-Ordination of Operations at Sea in the Western Indian Ocean and the Explanatory

Memorandum.
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

The Departmental Committee on Defence and Foreign Relations is established under Standing

Order No. 216. Its mandate pursuant to SO 216 (5) with the following terms of reference: -

vi)

Vi)

investigate, inquire into and report on all matters relating fo the mandate,
management, activities, administration, operations and estimales of the assigned
Ministries and Departments,

study the programme and policy objectives of the Ministries and Depariments and
the effectiveness of the implementation;

study and review all legislation after First Reading subject to the exemptions
under Standing Order 101 A (4);

study and review all legislation referred lo it;

study, assess and analyse the relative success of the Ministries and Departments
as measured by the resulls obtained as compared with its stated objectives,
investigate and inquire into all matters relating to the assigned Ministries and
Departments as they may deem necessary, and as may be referred to them by the
House or a Minister, and

make reports and recommendations (o the House as ofien as possible, including

recommendations of proposed legislation.

The Committee is mandated to consider the following subjects: -

i.  Defence
ii.  intelligence,
iii.  foreign relations
iv.  diplomatic and consular services,
v. international boundaries,
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vi. international relations,
vii.  agreements,
viii.  treaties and
ix. Conventions.
1.2 Oversight

In executing its mandate, the Committee oversees the following government Ministries,

departments and or agencies, namely:

1.

ii.

111

iv.

Ministry of Defence
Ministry of Foreign Affairs

The National Intelligence Service

The State Department for East African Community Integration.
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RECOMMENDATIONS

The Committee recommends THAT, Pursuant to the Section 8 of the Treaty Making and
Ratification Act, the House approves the ratification of the the Agreements for:-
1. The Setting up of a Regional Maritime Information exchange and sharing mechanism
in the Western Indian ocean region & explanatory memorandum and;
2. The Regional Agreement on the Co-ordination of operations at sea in the western

Indian ocean and the explanatory memorandum.
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2.0 INTRODUCTION

1. During the SBEC in Nairobi, the Cabinet Secretary Ministry of Defence on 26"
November 2018 signed agreements for the establishment of the Regional Maritime Information
Fusion Centre (RMIFC) and the Regional Coordination of Operations Centre (RCOC) domiciled
in Madagascar and Seychelles respectively.

2. The agreements enjoined Kenya as a Cooperating State among nine Eastern Africa
Nations to operationalize coordinated maritime security in the region under the EU funded
Maritime Security (MASE) Promotion Programme, the agreements were negotiated under the
auspices of the Indian Ocean Commission (I0C) to which Kenya is a Member.

3. These agreements complement the maritime security, safety and regulation enforcement
mechanisms that remain key towards the sustainable exploitation of the Blue Economy.

4, Kenya and France signed the Agreement on 26" November 2018 on condition that
Kenya’s signature was subject the approval of both Cabinet and the National Assembly. The
Cabinet approved the signature and authorized the Ministry of Defence to seek the authority of

the House to ratify the Agreement.

Compliance with the procedure for approval of a treaty as stipulated under the Treaty

Making and Ratification Act, 2012

5. The procedure for approval of Treaties is outlined in section 8 of the Treaty Making and
Ratification Act, 2012 (hereinafter referred to as “the Act”).

6. Section 8 (1) provides that where the Cabinet approves the ratification of a treaty, the
Cabinet Secretary shall submit the treaty and a memorandum on the treaty to the Speaker of the
National Assembly.

7. Subsection (3) provides that the relevant commitiee shall ensure public participation in
the ratification process in accordance with laid down parliamentary procedures.

8. Section 7 of the Act provides as follows—
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7. Where Government intends (o ratify a lrealy, the Cabinet Secretary of the relevant

State department shall, in consultation with the Attorney-General, submil to the Cabinel

the treaty, together with a memorandum outlining—

(@)
()
(i)

(i)

the objects and subject matter of the trealy;
any constitutional implications including—
any proposed amendment to the Constitution; and

that the treaty is consistent with the Constitution and promoles constitutional

values and objectives;

(c)
(d)
(e)
W
(g)
(h)
(i)
()
(k)
@
(m)
(n)

the national interests which may be affected by the ratification of the (reaty;
obligations imposed on Kenya by the (realy;
requirements for implementation of the (realy,

policy and legislative considerations;

financial implications,

ministerial responsibility;

implications on malters relaling to counlies;

the summary of the process leading to the adoption of the treaty;
the date of signature,

the number of states that are party (o the treaty;

the views of the public on the ratification of the (realy;

whether the lreaty sought lo be ratified permils reservations and any

recommendations on reservations and declarations,

(0)

the proposed text of any reservations that should be entered when ralifying the

treaty in order Lo protect or advance national inlerests or ensure conformity with the

Constitution; and

)

whether expenditure of public funds will be incurred in implementing the treaty

and an estimate, where possible, of the expenditure.

IX
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A. The agreement for the setting up of a Regional Maritime Information Exchange and

Sharing Mechanism in the Indian Ocean Region

2.1 Outline of the Agreement

9. Article 1 contains definitions of terms used in the Agreement.
10.  Article 2 defines the Parties and Partners to the Agreement.
11. Article 3 outlines the objectives of the Agreement. The Agreement seeks to lay the basis

for a regional cooperation framework among its State Parties to enhance maritime safety and
security. Specifically, it seeks to improve each Party’s knowledge of its maritime situation,
inform speedy operational responses to threats, allow state parties to master the knowledge and
technology of, among others, maritime information fusion and promote the culture of maritime

information sharing.

12.  Article 4 outlines the scope of the Agreement. The Agreement does not govern warships
or State vessels that are not exercising commercial activities that are in transit. Parties are at

liberty to choose which information to share.

13, Article 5 establishes the Regional Maritime Information Fusion Centre (‘the Centre”).
The Centre is to enjoy legal personality and the protections, privileges and immunities granted
by its host State, Madagascar. The Centre is mandated to receive, store, process, merge, share
and exchange maritime information for the purpose of maritime security, safety of harbor and
maritime approaches, protection of the marine environment and monitoring of maritime traffic.
Each party to the Agreement is to designate a Liaison Officer within the Centre and all parties

are to consider the financing of the Centre.

14.  Article 6 outlines the responsibilities of the parties to the Agreement. All parties are to
enact regulations to allow for the sharing of data for purposes of implementing the Agreement.
All parties also agree to increase the sources and quantity of information given to the Centre and

to observe agreed confidentiality and integrity requirements attached to any information shared.
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Each state also agrees to maintain its structures and installations in constant operational

condition for purposes of fulfilling its obligations to share maritime information and data.

15. Article 7 outlines the responsibility of the Host State, Madagascar, with regard to the
Centre. Madagascar commits to establish the Centre and guarantee its independence and fund
and capacitate it to enable it discharge its tasks. Madagascar further commits to inform parties of

any change in its legislation or other circumstance which may affect the operations of the Centre.

16.  Article 8 provides for the fusion of all maritime information shared by the parties and

partners to the agreement.

17.  Article 9 provides the modalities of access to shared maritime information and data. All
information and data shared pursuant to the agreement is only to be accessed to specific persons
authorized to access the information or data in accordance to procedures approved by the parties.
As a principle, only State Parties providing information to the Centre for sharing are entitled to
access the regional maritime database. Third parties may only access the shared information or

data and the database with the prior approval of the Parties.

18.  Article 10 outlines the procedures relating to the exchange and sharing of maritime
information and data. Information and data is to be shared electronically, verbally, in writing or
in any other secured form. Any dispatch of the maritime status and analysis report by the Centre
is to be done electronically in a secure and encrypted manner that is only accessible to authorized
persons. Where the Centre receives maritime information and data electronically the same must

be done securely and under encryption.

_A_W Avticle 11 sets out the information and data protection measures that govern the
v Agreement. Such information and data is to be confidential and where
third parties, the communicating party or the Centre must require such
5 the procedures outlined under Article 10. A State Party or the Centre may
_mstances where information or data is lost, suspected to be lost or disclosed

athorized manner. Affected parties are to be apprised of the progress and findings of the
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inquiry and retain the right to take any remedial action including suspension or termination of the

Agreement.

20.  Article 12 governs the use of shared maritime information for judicial purposes.
Information shared under the Agreement may only be provided for use in judicial proceedings

with the consent of the sharing party and limited to the information required.

21, Article 13 notes that the operation of the Agreement shall not affect the existing maritime
boundaries of State Parties or be construed as an acceptance of any claim relating to maritime

boundaries.

22, Article 14 provides for the procedure of the amendment of the Agreement. Amendment s
may be proposed any time in writing to the Indian Ocean Commission which is the Depositary of
the Agreement. The Depositary is required to circulate any proposed amendment to State Parties
and amendments can only be adopted unanimously. Any amendments come into force 30 days

after the receipt of all instruments of approval from the State Parties.

23.  Article 15 provides for the settlement of all disputes under the agreement through

consultations conducted through diplomatic channels.

24, Article 16 allows reservations to be made to the Agreement on condition that the

reservations are in line with the objectives of the Agreement.

25. Article 17 allows State Parties to make declarations or communications when signing the
Agreement for the purpose of observing their national laws on condition that such declarations or
communications do not affect the substance of the Agreement. When signing the Agreement, the
Cabinet Secretary for Defence appended a declaration to the Agreement to the effect that the
signature was subject to approval of the Agreement by the Cabinet and its ratification by the
National Assembly as per the requirements of the Constitution and the Treaty Making and

Ratification Act, 2012.

26.  Article 18 provides for the suspension and termination of the Agreement. Where one or
more state Parties fail in implementing the Agreement, it may be fully or partiaily suspended. In

the event any dispute or a reported failing under the agreement is not resolved, any party may
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serve a 3 months’ notice of the termination of the Agreement. The exchange of data may be
immediately suspended where a serious proven breach of confidentiality which undermines the
entire data exchange system occurs. This immediate suspension is only to come into effect upon
the written and substantiated request of a party or the Centre and may be extended through a

decision made by two-thirds of the State Parties.

27.  Article 19 allows the withdrawal of any State Party from the Agreement after giving 3
months’ notice. Upon withdrawal, the Agreement shall still apply with regard to any

administrative or judicial proceedings arising from the operation of the Agreement.

28.  Article 20 incorporates the Annex on the Governance of Regional Centres as a part of the
Agreement. The Annex provides for the organizational Structure of the Centre and the Regional
Coordination Operation Centre (RCOC). The Annex establishes a Steering Committee for the
Centre and the RCOC comprising State Parties which is to meet at least twice every year.
Chairmanship of the Steering Committee is rotational with the exclusion of the representative of
Madagascar, the Host Country. The Steering Committee is charged with providing strategic
leadership and approving the programmes of the Centre and RCOC as submitted by their
respective Directors. The Annex also establishes a Technical Committee for the Centre and the
RCOC comprised of the Director, Deputy Director and Liaison Officer from each state party
who plays a consultative role. The Technical Committee implements the decisions of the
Steering Committee. Under the Annex, the designation of the Director and the Deputy Director

are to be decided at a later date.

29.  With regard to funding, the Centre and the RCOC are to be primarily funded by their host
countries in addition to any contributions from State Parties and other bodies. The Steering
Committee may authorize the Director of the Centre or the RCOC to accept any contributions,
donations or grants on condition that the same do not affect the autonomy of the institutions, are
compatible with the objectives and work of the institutions and are subject to their approval

before disbursement.

30.  Article 21 establishes the Indian Ocean Commission as the Depositary for the

Agreement.
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31.  Article 22 provides for the entry into force of the Agreement upon notification of its

signature by three State Parties.

2.2 Signing

32. The Agreement was first signed at Balaclava, Mauritius on 29" April, 2018 by
representatives of Comoros, Djibouti, Madagascar, Mauritius and the Seychelles. It contains two
Addenda evidencing the signature made on behalf of France and Kenya at Nairobi on 26"
November 2018. Cabinet Secretary for Defence signed the Agreement on behalf of the
Government of Kenya and subject to approval by Cabinet and ratification by the National

Assembly.

2.3 Financial Implication
33.  The Host country, Madagascar, is required under the Agreement to cater for all the
expenses related to the Centre. Kenya’s express contribution to the Agreement is the delegation,

at its cost, of a Liaison Officer to the Centre.

2.4 Legal Implication
34.  The Agreement has already come into force. Upon ratification, the Agreement shall bind

the Government of Kenya.
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B. The Regional agreement on the Co-ordination of Operations at Sea in the Western

Indian Ocean and the Explanatory Memorandum

3.1 Outline of the Agreement

35. Article 1 contains definitions of terms used in the Agreement.
36.  Article 2 defines the Parties and Partners to the Agreement.
37.  Article 3 outlines the objectives of the Agreement. The Agreement seeks to lay the basis

for a regional cooperation framework among its State Parties to enhance maritime safety and
security. Specifically, it seeks to promote cooperation and coordination among member states to
enable regional coordinated operations, strengthen individual and institutional capacities through
trainings, to have coordinated interventions for security and safety measures, enable mutual

support among member states and promote cooperation with other maritime agencies.

38. Article 4 outlines the measures to facilitate the achievement of the objectives. All parties
undertake to cooperate in the fight against foreseeable threats listed in Article 6, provide
assistance to regional coordinated operations at sea in terms of material, human and legal means,
provide for ad-hoc mutual assistance, facilitate clearance procedures, encourage effective

coordination among law enforcement officers and provide logistical support.

39.  Article 5 outlines the scope of the Agreement. The agreement shall be consistent with the
provisions of international instruments including United Nations Convention on the Law of the
Sea (UNCLOS) and the agreement shall not affect vessels and aircrafts enjoying immunities
under international law. Under the Agreement, law enforcement vessels and aircraft re not to be

considered as suspected vessels or aircraft.

40.  Article 6 outlines the framework of regional coordinated operations. All parties
undertake to fight against piracy and organized crime, assist in the exercise of state prerogatives
with regard to vessels, participate in the search and rescue of human beings at sea, protect the
maritime environment, restore safety of navigation at sea, protect under water sites and help in

the event of disasters.
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41. Article 7 outlines coordinated operations of regional interest. The operations are those at
sea that can lead to legal action. An operation at sea level is of regional interest if one party
notifies the Regional Coordination Operation Centre (RCOC) that it cannot respond to a
foreseeable threat unless supported by specialized resources of at least one other party; there
exists a foreseeable threat that does not directly affect one of the parties but threatens their
collective interest, the interests of a third state or the international community; or the nature of
the operation is to prevent a foreseeable threat. The agreement does not grant any party to enter

territorial waters of another state.

42.  Article 8 outlines actions that may be taken at the national level relating to suspicious
vessels and aircraft. All parties commit to respond to requests for verification of nationality,
allow the arrest and search of suspicious vessels and give prompt instructions on the continuation
of operations concerning immobilized vessels. All parties also undertake to facilitate search of

the flag state of a suspicious vessel where it does not fly the flag of any state.

43.  Article 9 outlines procedures for the designation of law enforcement officers for the
purposes of the Agreement. Any party may designate qualified law enforcement officers to
embark on vessels of another party to enforce laws of the designating party, seek authorization to
facilitate entry and navigations of vessels and aircrafts and assist the other parties in the conduct
of ship boarding. All state parties shall cooperate on the training of the law enforcement officers

and the officers shall comply with the laws and customs of the state to which the vessel is in.

44, Article 10 outlines boarding and search guidelines. Only authorized teams of state parties
are allowed to carry out boarding and searches. However, visiting teams (who may carry
weapons on a case by case basis) may only operate in accordance with the modalities that are to

be agreed between the state parties.

45. Article 11 outlines the modalities of jurisdictional and mutual legal assistance. All parties
undertake to establish their jurisdiction over offences detected by their enforcement officers,
recognize evidence brought by law enforcement officers from other states in their courts and
adopt a mutual legal assistance arrangement in regional coordinated operations. The agreement

does not affect the rights and privileges of any person in a legal proceeding.
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46.  Article 12 outlines the manner in which state parties are to treat other vessels beyond the
territorial waters of any state. A state party may board such a vessel for the purpose of providing
assistance in cases of distress or with the authorization of the flag state to take repressive

measures. International law is to guide a State Party.

47.  Article 13 establishes the Regional Coordination Operations Centre (‘RCOC”). The
RCOC is to enjoy legal personality and the protections, privileges and immunities granted by the
Hosting agreement signed on 1% July 2017 between the Indian Ocean Commission and the
Republic of Seychelles. The RCOC will work closely with the Regional Maritime Information
Fusion Centre (RMIFC) and each party to the Agreement is to designate a Liaison Officer within
the Centre. The functions of the Centre are to plan and coordinate the operations defined in
Atrticle 6 of the Agreement and parties are to study the possibilities of the financial sustainability

of the Centre.

48.  Article 14 outlines the responsibility of the Host State. The Republic of Seychelles
commits to establish the RCOC and guarantee its independence and fund and capacitate it to
enable it discharge its tasks. The Republic of Seychelles further commits to inform parties of any

change in its legislation or other circumstance which may affect the operations of the Centre.

49.  Article 15 outlines the effect of the Agreement on existing Maritime Zones and
Territorial Limits. No act by all parlies to the agreement is to be construed as implying

acceptance by any state party of a claim to territory or maritime boundaries by another state.

50. Article 16 provides for amendments, Amendments may be proposed any time in writing
to the Indian Ocean Commission which is the Depositary of the Agreement. The Depositary is
required to circulate any proposed amendment to State Parties and amendments can only be
adopted unanimously. Any amendments come into force 30 days after the receipt of all

instruments of approval from the State Parties.

51. Article 17 provides for the settlement of all disputes under the agreement through

consultations conducted through diplomatic channels.
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5. Article 18 allows reservations to be made to the Agreement on condition that the

reservations are in line with the objectives of the Agreement

53.  Article 19 provides for Declarations and Communications. All parties are allowed to
make declarations or communications when signing, ratifying, accepling or approving the
agreement provided such declarations are not intended to modify the legal effect of the

agreement.

54.  Article 20 provides for the suspension of the Agreement. Any party can suspend its
obligations upon notification to the Depository and the parties. Any party may, in the event a
dispute is not settled, also terminate this agreement by notifying the depository in writing at least

three (3) months prior to termination taking effect.

55.  Article 21 provides for withdrawal from the Agreement. Withdrawal from the agreement
is to take effect 3 months after receipt by the Depository of the notification of withdrawal from

the member state.

56.  Article 22 incorporates the annex on Governance of Regional Centers as a part of the
Agreement. The Annex provides for the organizational Structure of the RCOC and the RMIFC.
The Annex establishes a Steering Commitiee for the two institutions comprising State Parties
which is to meet at least twice every year. Chairmanship of the Steering Committee is rotational
with the exclusion of the representative of the Seychelles, the Host Country. The Steering
Committee is charged with providing strategic leadership and approving the programmes of the
two institutions as submitted by their respective Directors. The Annex also establishes a
Technical Committee for the RCOC and the RMIFC comprised of the Director, Deputy Director
and Liaison Officer from each state party who plays a consultative role. The Technical
Committee implements the decisions of the Steering Committee. Under the Annex, the

designation of the Director and the Deputy Director are to be decided at a later date.

57 Article 23 establishes the Indian Ocean Commission as the Depositary for the

Agreement.
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58.  Article 24 provides for the entry into force of the Agreement upon notification of its

signature by three State Parties.

3.2 Signing

39, The Agreement was first signed at Balaclava, Mauritius on 29" April, 2018 by
representatives of Comoros, Djibouti, Madagascar, Mauritius and the Seychelles. It contains two
Addenda evidencing the signature made on behalf of France and Kenya at Nairobi on 26"
November 2018. The Cabinet Secretary for Defence signed the Agreement on behalf of the
Government of Kenya and subject to approval by Cabinet and ratification by the National

Assembly.

3.3 Financial Implication
60. The Host country, Seychelles, is required under the Agreement to cater for all the
expenses related to the Centre. Kenya’s express contribution to the Agreement is the delegation,

at its cost, of a Liaison Officer to the Centre.

3.4 Legal Implication
61.  The Agreement has already come into force. Upon ratification, the Agreement shall bind

the Government of Kenya.
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4.0 SUBMISSIONS BY THE MINISTRY OF DEFENCE, THE ATTORNEY GENERAL,
STATE DEPARTMENT FOR SHIPPING & MARITIME AFFAIRS

4.1 Submission by the Ministry of Defence

62.  The Regional Agreement on the Co-ordination of Operations at Sea in the Western Indian
Ocean Region (the Agreement) was signed by the Cabinet Secretary for Defence on behalf of the
Republic of Kenya on 26" November 2018 at the Blue Economy Conference held in Nairobi.
The Agreement has been signed by the Union of Comoros, Republics of Djibouti, Mauritius,
France, Madagascar and Seychelles. The Agreement was concluded within the auspices of the
Indian Ocean Commission where the Republic of Kenya is a member.

63. Western Indian Ocean Coastal States observed that the existing maritime threats within
the Western Indian Ocean such as illegal, unreported, and unregulated fishing, piracy and armed
robbery at sea and unauthorised exploitation of maritime resources within the states territorial
sea and exclusive economic zone required a coordinated response. The Agreement thus provides
a framework for the conduct of joint co-ordinated operations by the West Indian Ocean States. It
also provides a framework for coordinated search and rescue of persons at sea.

64. The State Parties agreed to establish a Regional Co-ordination Operations Centre in
Seychelles. Seychelles is required to provide a budget for its day to day running. The Centre will
co-ordinate joint operations between the State parties.

65.  The joint co-ordinated operations will provide State Parties an opportunity to suppress
maritime threats in the Western Indian Ocean and thus by extension contribute to the national
security of the Republic of Kenya. It is observed that the enhancement of maritime security
within the Western Indian Ocean will also enhance maritime traffic to the Port of Mombasa and
thus enhance the overall economy of the Republic of Kenya.

66. Under the Agreement, State Parties commit to conduct joint training and exercises. This
will enhance the capacity of the State Parties agencies to undertake maritime operations. The
Kenya Navy and the Kenya Coast Guard will therefore benefit through capacity building.

67.  The European Union has also undertaken to provide a budget to re-imburse state parties

for participating in co-ordinated operations within the West Indian Ocean. State Parties will be
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expected to pledge maritime capability assets for use in the joint co-ordinated operations and
thus obtain reimbursement. In essence therefore, if the Kenya Navy and the Kenya Coast Guard
Service pledge assets to the joint co-ordinated operations, the Republic of Kenya will be
reimbursed for undertaking operations which they are already required to undertake as part of
their core mandates.

68. It is recommended that the National Assembly approves the ratification of the
Agreement.

69.  The Regional Exchange and Sharing Mechanism in the Western Indian Ocean Region
(the Agreement) was signed by the Cabinet Secretary for Defence on beha]f of the Republic of
Kenya on 27 November 2018 at the Blue Economy Conference held in Nairobi. The Agreement
has been signed by the Union of Comoros, Republics of Djibouti, Mauritius, France, Madagascar
and Seychelles. The Agreement was concluded within the auspices of the Indian Ocean
Commission where the Republic of Kenya is a member.

70.  The Agreement is primarily aimed at supporting the joint co-ordinated operations under
the Regional Agreement on the Co-ordination of Operations at Sea in the Western Indian Ocean
Region by providing a framework for state parties to share real-time or near real-time
information on occurrence in the Western Indian Ocean. It seeks to ensure that State Parties
improve their knowledge of the maritime situation through a common maritime picture. State
parties however have the discretion to determine what information to share and may withhold
information they consider to be sensitive.

71.  The State Parties agree to Establish a regional Maritime Information Fusion Centre
(RMIFC) in the Republic of Madagascar. The RMIFC is expected to receive information from a
state party and disseminate the same to other state parties. The Republic of Madagascar 1s
expected to provide a budget for the day to day running of the RMIFC.

72.  The Republic of Kenya was elected unanimously to chair the Contact Group on Piracy
off the Coast of Somalia during the 22" Plenary Session in Mauritius for a period of 2 years with
effect from 20 June 2019. The Agreement together with the Regional Agreement on the Co-

ordination of Operations at Sea in the Western Indian Ocean Region provide essential tools for

2 Report of the Departmental Committee on Defence and Foreign Relations on Consideration of agreement
3 Jor the Setting up of a Regional Maritime Information Exchange and Sharing Mechanism in the Western Indian Ocean
Region & Explanatory Memorandum and the Regional Agreement on the Co-ordination of Operations al Sea in the
Western Indian Qcean and the Fxplanatory Memorandum




the Republic of Kenya to develop and implement programmes within the Contact Group to
suppress piracy off the coast of Somalia.

73.  Itis envisaged that the information received through the RMIFC will be shared with other
internal agencies that require the same for their operations. This will in effect therefore enhance
the national security of the republic of Kenya.

74. Tt is recommended that the National Assembly approves the ratification of the

Agreement.

4.2 Presentation by the Principal Secretary for Shipping &Maritime Affairs

P On Thursday, 20" June, 2019 the Principal Secretary for Maritime Affairs, Ms. Nancy
Karigithu informed the Committee that:-

i.  Both the Agreement for the Setting up of a Regional Maritime Information Exchange
And Sharing Mechanism in the Indian Ocean Region and the Regional Agreement on
the Co-Ordination of Operations at Sea in the Western Indian Ocean And The
Explanatory Memorandum seek to set up a Regional Maritime Information Fusion
Center (RMIFC) in Madagascar and a Regional Coordination Operations Center
(RCOC) in Seychelles respectively.

ii.  The limitations in collaboration on the areas of information sharing and coordination
of action at sea as the agreements place more focus on Madagascar and Seychelles
despite Kenya being a host to one of such regional centers, the Mombasa Regional
Maritime Rescue Coordinator Center (RMRCC). During the drafting of the
agreements, Kenya requested for consideration and recognition of the role each
regional coordination center dealing with maritime surveillance including the
RMRCC as recognized and accepted by consensus by the Ministerial meeting held in
Mauritius 2018 and adopted in the meeting’s final report. The inclusion of
reservations that would cover these concerns would allow Kenya safeguard her
national interest in the event it needs to do so in the process of implementation of the

agreement
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iii.

1v.

The agreements were developed under the EU Maritime Security (MASE)
framework. The implementation framework of the MASE project constitutes six
states in collaboration with one another. This includes, Kenya, the Seychelles, the
Comoros, Mauritius, Madagascar and the Reunion Island, with the possibility of
incorporating South Africa and Mozambique at their option to do so.

The liberal use of the word ‘Shall’, in the agreements may result in intrusion on
national sovereignty,

The Government of the Republic of Kenya may consider 'Reserving the right to
interprel any and all the articles in the agreement in the coniext of and with due

regard to Kenya's Sovereignly and territorial integrity’.

25
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5.0 COMMITTEE OBSERVATIONS

76.

The Committee made the following observations: - THAT;

1. the Constitution in Article 2 (6) provides for the entrenchment of this Agreements
into the laws of Kenya;

2 the procedure for approval of a treaty as stipulated in the Treaty making and
Ratification Act, 2012 was complied with. In that the Treaties were submitted with
memoranda in line with provision of section 8 of the said Act;

% the implementation of the provisions in the agreements will enable Kenya foster
regional cooperation in order to enhance maritime safety and security. In particular the
agreements will contribute to national security through sharing of information,
coordinating operations, mutual legal support and suppressing trans-boundary threats;

4. the operationalization of the RCOC and RMIFC require the Cooperating States to
attach Liaison Officers to the Centres. In this regard Kenya will second Liaison Officers
to the centres at the cost of the Kenyan Government,

3. the EU through the I0C has made provisions for an initial funding amounting to
€5,000,000.00 to support the coordination of Cooperating States’” action at sea. The EU

has committed to fund the operations under MASE programme up to 2022.
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6.0 COMMITTEE RECOMMENDATIONS

77.  The Committee recommends THAT, pursuant to Section 8 of the Treaty Making and

Ratification Act, 2012 the House approves the ratification of the Agreements for the:-

1. Setting up of a Regional Maritime Information Exchange and Sharing
Mechanism in the Western Indian Ocean Region & Explanatory Memorandum and;

2. Regional Agreement on the Co-ordination of Operations at Sea in the Western

Indian Ocean and the Explanatory Memorandum.

Signied .7 XN Koo vsnghice et 7T DR, o v svxronsmslomsenbes
THE HON. KATOO OLE METITO, EGH, MGH, M.P.

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON DEFENCE AND FOREIGN
RELATIONS
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Nelson Koech, MP
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NATIONAL ASSEMBLY SECRETARIAT

Mr. Samuel Kalama
Mr. Abdiaziz Shobay
Ms. Mercy Wanyonyi
Ms. Grace Wahu

Mr. Rodgers Kilungya
Mr. Said Wako

Ms. Daphine Wambui

SO Wi D e e

AGENDA

1. Preliminaries
(i)  Prayers
(i)  Introductions

(iii)  Communication from the Chair

(iv)  Matters Arising

1

Senior Clerk Assistant
Third Clerk Assistant
Legal Counsel |
Research Officer 111
Audio Recording Officer
Sergeant At-Arm
Parliamentary Intern

2. Consideration of the following Agreements:-

(i) Agreement for the setting up of a regional Maritime Information Exchange and Sharing
Mechanism in the Western Indian Ocean Region and Explanatory memorandum
(ii) Regional Agreement on the Co-ordination of operations at Sea in the Western Indian Ocean

and the Explanatory Memorandum

3. Any Other Business

MIN.NO.DC.DFR/2019/173:

PRELIMINARIES & ADOPTION OF AGENDA

The Chairperson called the meeting to order at 10:40am and prayer was said by Hon. Beatrice
Nkatha Nyagah, MP. The agenda of the meeting was adopted having been proposed and
seconded by the Hon. Peter Mwathi, MP and Hon. Dido Ali Rasso, MP respectively.

MIN.NO.DC.DFR/2019/174:

CONSIDERATION OF THE REPORT ON THE
AGREEMENT FOR THE SETTING UP OF A
REGIONAL MARITIME INFORMATION
EXCHANGE AND SHARING MECHANISM IN THE
WESTERN INDIAN OCEAN REGION AND
EXPLANATORY MEMORANDUM AND REGIONAL
AGREEMENT ON THE CO-ORDINATION OF
OPERATIONS AT SEA IN THE WESTERN INDIAN
OCEAN AND THE EXPLANATORY MEMORANDUM

The Committee considered the report on the Agreement for the setting up of a regional maritime
information exchange and sharing mechanism in the western Indian Ocean region and explanatory
memorandum and Regional Agreement on the co-ordination of operations at sea in the western
Indian Ocean and the explanatory memorandum paragraph by paragraph and made the following

observations and recommendations
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Committee Observations

THAT,

1. the Constitution in Article 2 (6) provides for the entrenchment of this Agreements
into the laws of Kenya;

2. the procedure for approval of a treaty as stipulated in the Treaty making and
Ratification Act, 2012 was complied with. In that the Treaties were submitted
with memoranda in line with provision of section 8 of the said Act;

3. the implementation of the provisions in the agreements will enable Kenya foster
regional cooperation in order to enhance maritime safety and security. In
particular the agreements will contribute to national security through sharing of
information, coordinating operations, mutual legal support and suppressing trans-
boundary threats;

4. the operationalization of the RCOC and RMIFC require the Cooperating States to
attach Liaison Officers to the Centres. In this regard Kenya will second Liaison
Officers to the centres at the cost of the Kenyan Government;

5. the EU through the IOC has made provisions for an initial funding amounting to
€5,000,000.00 to support the coordination of Cooperating States’ action at sea.
The EU has committed to fund the operations under MASE programme up to
2022.

Committee Recommendations

The Committee recommends THAT, pursuant to Section 8 of the Treaty Making and
Ratification Act, 2012 the House approves the ratification of the Agreements for the:-

1. Setting up of a Regional Maritime Information Exchange and Sharing Mechanism in
the Western Indian Ocean Region & Explanatory Memorandum and;

2. Regional Agreement on the Co-ordination of Operations at Sea in the Western Indian
Ocean and the Explanatory Memorandum.

Subsequently, the Committee unanimously adopted the report having been proposed and seconded
by the Hon. Peter Mungai Mwathi, MP and the Hon. Beatrice Nkatha Nyagah, HSC, MP
respectively.

MIN.NO.DC.DFR/2019/174: ANY OTHER BUSINESS
The following issues were raised

i.  The status of the maritime border dispute between Kenya and Somalia.

ii.  The border dispute between Kenya and South Sudan
The Committee resolved that the Cabinet Secretary for the ministry of Foreign affairs be invited to
appear before the Committee on Thursday, 27" June, 2019 to update the Committee on the status of
the above matters.
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MIN.NO.DC.DFR/2019/175: ADJOURNMENT AND DATE OF NEXT MEETING

The time being forty five minutes past one o’clock the Chairperson adjourned the meeting and the
next meeting shall be convened on notice.

on. Katoo Ole Metito, EGH, MGH, M.P
(CHAIRPERSON)
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APOLOGY

1. The Hon. Patrick Makau King’ola, MP
2. The Hon. Martha Wangari Wanjira, MP
3. The Hon. Memusi Ole Kanchory, MP
4. The Hon.(Dr.) Lilian Gogo, MP

5. The Hon. Nelson Koech, MP
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6. The Hon. Vincent Kipkurui Tuwei, MP
7. The Hon. Caleb Amisi, MP

National Assembly Secretariat

1. Mr. Samuel Kalama - Senior Clerk Assistant

2. Mr. Abdiaziz Shobay - Third Clerk Assistant

3. Mr. Ronald Walala - Legal Counsel

4. Ms. Wahu Karanja - Research Officer

5. Mr. Rodgers Kilungya - Audio Recording Officer
AGENDA

1. Preliminaries
(i) Prayers
(i1)  Introductions
(i)  Communication from the Chair
(iv)  Matters Arising
2. Consideration of Agreement for the setting up of a regional Maritime Information Exchange
and Sharing Mechanism in the Western Indian Ocean Region and IExplanatory memorandum
3. Consideration of the regional Agreement on the Co-ordination of operations at Sea in the
Western Indian Ocean and the Explanatory Memorandum
4. Any Other Business

MIN.NO.DC.DFR/2019/073: PRELIMINARIES & ADOPTION OF AGENDA

The Chairperson called the meeting to order at 11:15am and prayer was said by Hon. Richard
Tong’i, MP. The agenda of the meeting was adopted having been proposed and seconded by the
Hon. Patrick Makau King’ola, MP and Hon. Martha Wangari Wanjira, MP respectively.

MIN.NO.DC.DFR/2019/074: CONSIDERATION OF THE AGREEMENT FOR THE
SETTING UP OF A REGIONAL MARITIME
INFORMATION EXCHANGE AND SHARING
MECHANISM IN THE WESTERN INDIAN OCEAN
REGION AND EXPLANATORY MEMORANDUM

The Legal Counsel took Members through the Agreement for the setting up of a regional Maritime
Information Exchange and Sharing Mechanism in the Western Indian Ocean Region and Explanatory
memorandum as follows :-

(i) The Agreement was negotiated under the auspices of the Indian Ocean Commission
(IOC) to which Kenya is a Member. It was signed by Madagascar, Djibouti, Seychelles,
Mauritius and Comoros on 29" April 2018.

(i) Kenya and France signed the Agreement on 26" November 2018 on condition that
Kenya’s signature was subject the approval of both Cabinet and the National Assembly.
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(iii)
@iv)
V)

(vi)

(vii)

i)

(ix)

x)

(xi)

The Cabinet approved the signature and authorized the Ministry of Defence to seek the
authority of the House to ratify the Agreement.

Article 1 contains definitions of terms used in the Agreement.
Article 2 defines the Parties and Partners to the Agreement.

Article 3 outlines the objectives of the Agreement. The Agreement seeks to lay the basis
for a regional cooperation framework among its State Parties to enhance maritime safety
and security. Specifically, it seeks to improve each Party’s knowledge of its maritime
situation, inform speedy operational responses to threats, allow state parties to master the
knowledge and technology of, among others, maritime information fusion and promote
the culture of maritime information sharing.

Article 4 outlines the scope of the Agreement. The Agreement does not govern warships
or State vessels that are not exercising commercial activities that are in transit. Partics are
at liberty to choose which information to share.

Article 5 establishes the Regional Maritime Information Fusion Centre (“the Centre™).
The Centre is to enjoy legal personality and the protections, privileges and immunities
granted by its host State, Madagascar. The Centre is mandated to receive, store, process,
merge, share and exchange maritime information for the purpose of maritime security,
safety of harbor and maritime approaches, protection of the marine environment and
monitoring of maritime traffic. Each party to the Agreement is to designate a Liaison
Officer within the Centre and all parties are to study the possibilities of the financial
sustainability of the Centre.

Article 6 outlines the responsibilities of the parties to the Agreement. All parties are to
enact regulations to allow for the sharing of data for purposes of implementing the
Agreement. All parties also agree to increase the sources and quantity of information
given to the Centre and to observe agreed confidentiality and integrity requirements
attached to any information shared. Each state also agrees to maintain its structures and
installations in constant operational condition for purposes of fulfilling its obligations to
share maritime information and data.

Article 7 outlines the responsibility of the Host State, Madagascar, with regard to the
Centre. Madagascar commits to establish the Centre and guarantee its independence and
fund and capacitate it to enable it discharge its tasks. Madagascar further commits to
inform parties of any change in its legislation or other circumstance which may affect the
operations of the Centre.

Article 8 provides for the fusion of all maritime information shared by the parties and
partners to the agreement.

Article 9 provides the modalities of access to shared maritime information and data. All
information and data shared pursuant to the agreement is only to be accessed to specific
persons authorized to access the information or data in accordance to procedures
approved by the parties. As a principle, only State Parties providing information to the
Centre for sharing are entitled to access the regional maritime database. Third parties may
only access the shared information or data and the database with the prior approval of the
Parties.
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(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)
(xviii)

(xix)

(xx)
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Article 10 outlines the procedures relating to the exchange and sharing of maritime
information and data. Information and data is to be shared electronically, verbally, in
writing or in any other secured form. Any dispatch of the maritime status and analysis
report by the Centre is to be done electronically in a secure and encrypted manner that is
only accessible to authorized persons. Where the Centre receives maritime information
and data electronically the same must be done securely and under encryption.

Article 11 sets out the information and data protection measures that govern the
operation of the Agreement. Such information and data is to be confidential and where
communicated to third parties, the communicating party or the Centre must require such
recipients to observe the procedures outlined under Article 10. A State Party or the
Centre may inquire into any circumstances where information or data is lost, suspected to
be lost or disclosed in an unauthorized manner. Affected parties are to be apprised of the
progress and findings of the inquiry and retain the right to take any remedial action
including suspension or termination of the Agreement.

Article 12 governs the use of shared maritime information for judicial purposes.
Information shared under the Agreement may only be provided for use in judicial
proceedings with the consent of the sharing party and limited to the information required.

Article 13 notes that the operation of the Agreement shall not affect the existing maritime
boundaries of State Parties or be construed as an acceptance of any claim relating to
maritime boundaries.

Article 14 provides for the procedure of the amendment of the Agreement. Amendment s
may be proposed any time in writing to the Indian Ocean Commission which is the
Depositary of the Agreement. The Depositary is required to circulate any proposed
amendment to State Parties and amendments can only be adopted unanimously. Any
amendments come into force 30 days after the receipt of all instruments of approval from
the State Parties.

Article 15 provides for the settlement of all disputes under the agreement through
consultations conducted through diplomatic channels.

Article 16 allows reservations to be made to the Agreement on condition that the
reservations are in line with the objectives of the Agreement.

Article 17 allows State Parties to make declarations or communications when signing the
Agreement for the purpose of observing their national laws on condition that such
declarations or communications do not affect the substance of the Agreement. When
signing the Agreement, the Cabinet Secretary for Defence appended a declaration to the
Agreement to the effect that the signature was subject to approval of the Agreement by
the Cabinet and its ratification by the National Assembly as per the requirements of the
Constitution and the Treaty Making and Ratification Act, 2012.

Article 18 provides for the suspension and termination of the Agreement. Where one or
more state Parties fail in implementing the Agreement, it may be fully or partially
suspended. In the event any dispute or a reported failing under the agreement is not
resolved, any party may serve a 3 months’ notice of the termination of the Agreement.
The exchange of data may be immediately suspended where a serious proven breach of
confidentiality which undermines the entire data exchange system occurs. This
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immediate suspension is only to come into effect upon the written and substantiated
request of a party or the Centre and may be extended through a decision made by two-
thirds of the State Parties.

Article 19 allows the withdrawal of any State Party from the Agreement after giving 3
months’ notice. Upon withdrawal, the Agreement shall still apply with regard to any
administrative or judicial proceedings arising the operation of the Agreement,

Article 20 incorporates the Annex on the Governance of Regional Centres as a part of the
Agreement. The Annex provides for the organizational Structure of the Centre and the
Regional Coordination Operation Centre (RCOC). The Annex establishes a Steering
Committee for the Centre and the RCOC comprising State Parties which is to meet at
least twice every year. Chairmanship of the Steering Committee is rotational with the
exclusion of the representative of Madagascar, the Host Country. The Steering
Committee is charged with providing strategic leadership and approving the programmes
of the Centre and RCOC as submitted by their respective Directors. The Annex also
establishes a Technical Committee for the Centre and the RCOC comprised of the
Director, Deputy Director and Liaison Officer from each state party who plays a
consultative role. The Technical Committee implements the decisions of the Steering
Committee. Under the Annex, the designation of the Director and the Deputy Director are
to be decided at a later date.

With regard to funding, the Centre and the RCOC are to be primarily funded by their host
countries in addition to any contributions from State Parties and other bodies. The
Steering Committee may authorize the Director of the Centre or the RCOC to accept any
contributions, donations or grants on condition that the same do not affect the aufonomy
of the institutions, are compatible with the objectives and work of the institutions and are
subject to their approval before disbursement.

Article 21 establishes the Indian Ocean Commission as the Depositary for the
Agreement.

Article 22 provides for the entry into force of the Agreement upon notification of its
signature by three State Parties.

The Agreement was first signed at Balaclava, Mauritius on 29" April, 2018 by
representatives of Comoros, Djibouti, Madagascar, Mauritius and the Seychelles. It
contains two Addenda evidencing the signature made on behalf of France and Kenya at
Nairobi on 26™ November 2018. Cabinet Secretary for Defence signed the Agreement on
behalf of the Government of Kenya and subject to approval by Cabinet and ratification by
the National Assembly.

The Host country, Madagascar, is required under the Agreement to cater for all the
expenses related to the Centre. Kenya’s express contribution to the Agreement is the
delegation, at its cost, of a Liaison Officer to the Centre.

The Agreement has already come into force. Upon ratification, the Agreement shall bind
the Government of Kenya.

MIN.NO.DC.DFR/2019/075: CONSIDERATION OF THE REGIONAL
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AGREEMENT ON THE CO-ORDINATION OF



OPERATIONS AT SEA IN THE WESTERN
INDIAN OCEAN AND THE EXPLANATORY
MEMORANDUM

The Legal Counsel took Members through the Consideration of Agreement for the setting up of a
regional Maritime Information Exchange and Sharing Mechanism in the Western Indian Ocean Region and
Explanatory memorandum as follows :-

(i) The Agreement was negotiated under the auspices of the Indian Ocean Commission
(I0C) to which Kenya is a Member. It was signed by Madagascar, Djibouti, Seychelles,
Mauritius and Comoros on 29" April 2018.

(ii) Kenya and France signed the Agreement on 26™ November 2018 on condition that
Kenya’s signature was subject the approval of both Cabinet and the National Assembly.
The Cabinet approved the signature and authorized the Ministry of Defence to seek the
authority of the House to ratify the Agreement.

(iii)  Article 1 contains definitions of terms used in the Agreement.
(iv)  Article 2 defines the Parties and Partners to the Agreement.

(v)  Article 3 outlines the objectives of the Agreement. The Agreement seeks to lay the basis
for a regional cooperation framework among its State Parties to enhance maritime safety
and security. Specifically, it secks to promote cooperation and coordination among
member states to enable regional coordinated operations, strengthen individual and
institutional capacities through trainings, to have coordinated interventions for security
and safety measures, enable mutual support among member states and promote
cooperation with other maritime agencies.

(vi)  Article 4 outlines the measures to facilitate the achievement of the objectives. All parties
undertake to cooperate in the fight against foreseeable threats listed in Article 6, provide
assistance to regional coordinated operations at sea in terms of material, human and legal
means, provide for ad-hoc mutual assistance, facilitate clearance procedures, encourage
effective coordination among law enforcement officers and provide logistical support.

(vil)  Article 5 outlines the scope of the Agreement. The agreement shall be consistent with the
provisions of international instruments including United Nations Convention on the Law
of the Sea (UNCLOS) and the agreement shall not affect vessels and aircrafts enjoying
immunities under international law. Under the Agreement, law enforcement vessels and
aircraft re not to be considered as suspected vessels or aircraft.

(viii)  Article 6 outlines the framework of regional coordinated operations. All parties
undertake to fight against piracy and organized crime, assist in the exercise of state
prerogatives with regard to vessels, participate in the search and rescue of human beings
at sea, protect the maritime environment, restore safety of navigation at sea, protect under
water sites and help in the event of disasters.

(ix)  Article 7 outlines coordinated operations of regional interest. The operations are those at
sea that can lead to legal action. An operation at sea level is of regional interest if one
party notifies the Regional Coordination Operation Centre (RCOC) that it cannot respond
to a foreseeable threat unless supported by specialized resources of at least one other

6|Page
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party; there exists a foreseeable threat that does not directly affect one of the parties but
threatens their collective interest, the interests of a third state or the intemational
community; or the nature of the operation is to prevent a foreseeable threat. The
agreement does not grant any party to enter territorial waters of another state.

Article 8 outlines actions that may be taken at the national level relating to suspicious
vessels and aircraft. All parties commit to respond to requests for verification of
nationality, allow the arrest and search of suspicious vessels and give prompt instructions
on the continuation of operations concerning immobilized vessels. All parties also
undertake to facilitate search of the flag state of a suspicious vessel where it does not fly
the flag of any state.

Article 9 outlines procedures for the designation of law enforcement officers for the
purposes of the Agreement. Any party may designate qualified law enforcement officers
to embark on vessels of another party to enforce laws of the designating parly, seek
authorization to facilitate entry and navigations of vessels and aircrafts and assist the
other parties in the conduct of ship boarding. All state parties shall cooperate on the
training of the law enforcement officers and the officers shall comply with the laws and
customs of the state to which the vessel is in.

Article 10 outlines boarding and search guidelines. Only authorized teams of state parties
are allowed to carry out boarding and searches. However, visiting teams (who may carry
weapons on a case by case basis) may only operate in accordance with the modalities that
are to be agreed between the state parties.

Article 11 outlines the modalities of jurisdictional and mutual legal assistance. All parties
undertake to establish their jurisdiction over offences detected by their enforcement
officers, recognize evidence brought by law enforcement officers from other states in
their courts and adopt a mutual legal assistance arrangement in regional coordinated
operations. The agreement does not affect the rights and privileges of any person in a
legal proceeding.

Article 12 outlines the manner in which state parties are to treat other vessels beyond the
territorial waters of any state. A state party may board such a vessel for the purpose of
providing assistance in cases of distress or with the authorization of the flag state to take
repressive measures. International law is to guide a State Party.

Article 13 establishes the Regional Coordination Operations Centre (‘RCOC"). The
RCOC is to enjoy legal personality and the protections, privileges and immunities
granted by the Hosting agreement signed on 1% July 2017 between the Indian Ocean
Commission and the Republic of Seychelles. The RCOC will work closely with the
Regional Maritime Information Fusion Centre (RMIFC) and each party to the Agreement
is to designate a Liaison Officer within the Centre. The functions of the Centre are to plan
and coordinate the operations defined in Article 6 of the Agreement and parties are to
study the possibilities of the financial sustainability of the Centre.

Article 14 outlines the responsibility of the Host State. The Republic of Seychelles
commits to establish the RCOC and guarantee its independence and fund and capacitate it
to enable it discharge its tasks. The Republic of Seychelles further commits to inform
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parties of any change in its legislation or other circumstance which may affect the
operations of the Centre.

Article 15 outlines the effect of the Agreement on existing Maritime Zones and
Territorial Limits. No act by all parties to the agreement is to be construed as implying
acceptance by any state party of a claim to territory or maritime boundaries by another
state.

Article 16 provides for amendments. Amendments may be proposed any time in writing
to the Indian Ocean Commission which is the Depositary of the Agreement. The
Depositary is required to circulate any proposed amendment to State Parties and
amendments can only be adopted unanimously. Any amendments come into force 30
days after the receipt of all instruments of approval from the State Parties.

Article 17 provides for the settlement of all disputes under the agreement through
consultations conducted through diplomatic channels.

Article 18 allows reservations to be made to the Agreement on condition that the
reservations are in line with the objectives of the Agreement

Article 19 provides for Declarations and Communications. All parties are allowed to
make declarations or communications when signing, ratifying, accepting or approving the
agreement provided such declarations are not intended to modify the legal effect of the
agreement.

Article 20 provides for the suspension of the Agreement. Any party can suspend its
obligations upon notification to the Depository and the parties. Any party may, in the
event a dispute is not settled, also terminate this agreement by notifying the depository in
writing at least three (3) months prior to termination taking effect.

Article 21 provides for withdrawal from the Agreement. Withdrawal from the agreement
is to take effect 3 months after receipt by the Depository of the notification of withdrawal
from the member state.

Article 22 incorporates the annex on Governance of Regional Centers as a part of the
Agreement. The Annex provides for the organizational Structure of the RCOC and the
RMIFC. The Annex establishes a Steering Committee for the two institutions comprising
State Parties which is to meet at least twice every year. Chairmanship of the Steering
Committee is rotational with the exclusion of the representative of the Seychelles, the
Host Country. The Steering Committee is charged with providing strategic leadership and
approving the programmes of the two institutions as submitted by their respective
Directors. The Annex also establishes a Technical Committee for the RCOC and the
RMIFC comprised of the Director, Deputy Director and Liaison Officer from each state
party who plays a consultative role. The Technical Committee implements the decisions
of the Steering Committee. Under the Annex, the designation of the Director and the
Deputy Director are to be decided at a later date.

Article 23 establishes the Indian Ocean Commission as the Depositary for the
Agreement.

Article 24 provides for the entry into force of the Agreement upon notification of its
signature by three State Parties.
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The Agreement was first signed at Balaclava, Mauritius on 29" April, 2018 by
representatives of Comoros, Djibouti, Madagascar, Mauritius and the Seychelles. It
contains two Addenda evidencing the signature made on behalf of France and Kenya at
Nairobi on 26" November 2018. The Cabinet Secretary for Defence signed the
Agreement on behalf of the Government of Kenya and subject to approval by Cabinet
and ratification by the National Assembly.

The Host country, Seychelles, is required under the Agreement to cater for all the
expenses related to the Centre. Kenya’s express contribution to the Agreement is the
delegation, at its cost, of a Liaison Officer to the Centre.

The Agreement has already come into force. Upon ratification, the Agreement shall bind
the Government of Kenya.

Committee Concerns:-

The Committee raised the following concerns regarding the two Agreements

1.

Lh

6.
%

The Committee was concerned that the Agreements were initially entered into on 29™
April, 2018and Kenya signed on 26" November, 2018, why did the Kenyan Government
wait for seven (7) months to sign the Agreements?

Since both Agreements deal with Maritime matters why were the agreements not
condensed into one?

Whether there were other Agreements Kenya has entered into with other countries on the
same subject matter, and whether these Agreements were taken into account during
negotiations and finalization of the Agreements?

Why the Agreements exclude other countries with Indian Ocean Coastlines?

The parties to the Agreements are mainly Francophone Countries while Kenya is an
Anglophone Country and whether this was considered during the negotiations?

What was the general background to the negotiation and finalization of the Agreement
Whether then Agreement was open to other centuries to join?

Committee Resolution

The Committee resolved to invite the Cabinet Secretary for Defence, the Attorney General,
Director General Kenya Coast Guard Authority and Director General, Kenya Maritime Authority
for a meeting on Monday 15" April, 2019 to appraise it on the Aforementioned Agreements.

MIN.NO.DC.DFR/2019/076: ADJOURNMENT AND DATE OF NEXT MEETING

The time being half past noon the Chairperson adjourned the meeting and date of the meeting shall
be Monday, 15" April, 2019 at 11.00am.

3 % — &
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Signed....cooe0\s R R el . (5

Hon. Katoo Ole Metito, EGH, MGH, M.P
\ (CHAIRPERSON)
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REPUBLIC OF KENYA

KENYA NATIONAL ASSEMBLY

DEPARTMENTAL COMMITTEE ON DEFENCE AND FOREIGN RELATIONS
Adoption Schedule

REPORT OF THE DEPARTMENTAL COMMITTEE ON DEFENCE AND FOREGN
RELATIONS ON CONSIDERATION OF AGREEMENT FOR THE SETTING UP OF
A REGIONAL MARITIME INFORMATION EXCHANGE AND SHARING
MECHANISM IN THE WESTERN INDIAN OCEAN REGION & EXPLANATORY
MEMORANDUM AND THE REGIONAL AGREEMENT ON THE CO-
ORDINATION OF OPERATIONS AT SEA IN THE WESTERN INDIAN OCEAN
AND THE EXPLANATORY MEMORANDUM

We, the undersigned 5;\3{1. Members of the Departmental Committee on Defence &
Foreign Relations, today Zl_ﬂ'i]une, 2019 do hereby affix our signatures to this REPORT
ON THE CONSIDERATION OF AGREEMENT FOR THE SETTING UP OF A
REGIONAL MARITIME INFORMATION EXCHANGE AND SHARING
MECHANISM IN THE WESTERN INDIAN OCEAN REGION & EXPLANATORY
MEMORANDUM AND THE REGIONAL AGREEMENT ON THE CO-ORDINATION
OF OPERATIONS AT SEA IN THE WESTERN INDIAN OCEAN AND THE
EXPLANATORY MEMORANDUM to affirm our approval and confirm its accuracy,
validity and authenticity:-

NO. NAME SIGNATURE

1. | The Hon. Katoo Ole Metito, EGH, MGH, 17 W
M.P - Chairperson ,/ 'j A
Q.

P

2. The Hon. Richard Tong'i, M.P - Vice : <
Chairperson / / / /T MR
m—ﬁ—aﬂ/

3. The Hon. Yusuf Hassan Abdi, M.P / /

4, The Hon. Charles Mutavi Kilonzo, M.P

3
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5. The Hon. Patrick Makau, M.P
6. The Hon. Dido Ali Raso, M.P :
= il
¥. The Hon. Peter Mungai Mwathi, M.P - £t
8. The Hon. Martha Wangari Wanjira, M.
9. The Hon. Major (Rtd.) Bashir Abdullahi,
M.P ,,
10. | The Hon. Memusi Ole Kanchory, M.P u-/ )
11. | The Hon. Beatrice Nkatha Nyagah, HSC, - F—:%
M.P i Vi / C_)‘ _
12. | The Hon. John Lodepe Nakara, M.P %
15 The Hon. Nelson Koech, M.P - )
14. The Hon. (Dr.) Lilian Gogo, M.P
15. | The Hon. Vincent Kipkurui Tuwei, M.P
16. The Hon. Moses Nguchine Kirima, M.P .
e A
17. The Hon. Ernest Ogesi Kivai, M.P N .
. al
18. | The Hon. Caleb Amisi, MP
19.

The Hon. Asha Hussein Mohamed, MP ﬁ
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AGREEMIENT FOR THE SETTING UP OF A REGiON;\E

AITIVIE INFORMATION EXCHANGE AND SHARING MECHANISM

[N THE WESTERN INDIAN OCEAN REGIOM

The Parties ta this Agreemant,

Noting theUnited Nations Comcruon on the Law of the Sea of 10" December 1982;
Nating the United Nations Convention against lilicit Traffic in Narcotic Drugs and Psvchotropic Substances of

he C"’“.\F‘FILIOW for the supprassion of Uniawful Acis agains

282 and its Protocol of 2005;

iy of Maritime Navigation of 10%

Motiraths Convantlon for the Pravention of Marine Pollution ! by ships of 2™ dMovember 1973;

Protocol against the :muggirag

Y
paratio

in the !

ernationsl Convention

,

he Safeiy of Life at Seaon 1 Novembsr 1974;

ited Mations Convention against Transnational Organized Crirne of 157 Novamber 2000 and s

Land, Sea and Alr;

" cA

ern Africa and Indizn Oczan region {E3A-10) Council of Ministers,

crusting te Madagasear the hosting 2nd crastion of & Maritime
rer
atiori ESA-IO reglon, mesting in Grand Eav.Rm@”biir of E\ﬂauri-‘"?us, Enc}ctober
i ent the Maritirne Security Programme (VIASE particuiarly Results 4 and

vhich recommend signatory States ic pool their resources and ic strgngthan th:‘—.[r r=gional

nal cooperation in order to improve survaillance and coniral of their maritime demaln;

he Djibouti Code of Conduct concerning the Repression of Piracy and Armed Robbery against Ships

Wesiern indisn Ocean and tha Gulf of Aden, done at Diibousi on 28 Jant uary 2009;and the

leddzh Amendment to the Di‘b 1ii Cocie of Conductof January 12, 2017; and

ponsibility of eazch Regional Siate to ensure by its own means the missions of State action gt

sza incumbent upon them in the areas under their sovereignity or sovereign righis or exclusiva

as well 2s their obligations as regards ships under thair {lag,wherever thay ars;

rezsed role of the Regional Economic Communities and Ra gional Organisations of the ESA-

‘:ighi‘ ageinst maritime threats in general and against maritinne giracy in particular;

Consinziing the commiiment of zach State to the exchange and sharing of maritime information;

Consid 2ring that non-militery navigation constitutes most &7 maritime navigation, likely to become the ohject

or the insirument of illegal actions, the sharing of information on non-milits ry navigation improves the

understanding of maritime situstion in ganeral;

=3
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’ Considaring that the 2050 African Integrated Maritime Sirategy seeks to:

a) en"courage the implementation of joint regional surveiliance oper;umn and the astablishment of
"naval or coast guard networks around Arric= with an important rroc;-—borrlﬁr pursuit funciion; and

b) promote in collaboration with the relevant actors, continenta! and regional agreemsnis, provisions

and capacities, including tha pulling of assets through the davelopment of joint programmeas,

partictlar on law enforcement, szarch snd rescue services, humanitarian crisis and emergency rescus

SEI'\-’{CES'

& opportunity to share information rermains at the discration of the Parties o this

v

HEHERY AGREED that 2 reglonal cooperation programme shall be establishad bztween the States

I Parties {o the MASE programms, signatories of this Agreement, for tha e exchange and sharing of maritima

wl infc""naticn, eferred to as the “Azre=ment for the Setiing up of 5 Regional Maritimes information E:change
) and Sharing Mechanism in the Western Indian Ocean Ragion”, or the "Agresmani”.

fis tarms and conditions zre definad as follows:
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MATURE AND SCOPRE OF THE AGREEMEMT

For the purposes of this Agresment:

1. “Ahrncrmeal situ

fion™ means the behaviou;' of on= or more vassels outside of the rules of navigation;

2. 2ssing” means all operations i ﬂiam to data oerformed by parsons or other means and
processes or using zlgorithms to extract the information needed ic "“IG"'IIOn marltime fraffic and
detect unusial situstions;

3. *Dazosizany” means the Sscretary Genaral of the lhdizn Ocezn Comimission (iocs

& i means the process used 1o analyse and ceniralise 2 visualization

information coliecied;

B ¢ Information and communication support, including documents
znd copies thereof, enakiing the !oca tion or identification of 3 vessel or maritime event. ltshall include
ihe position, naturs, regisiration, flag State, place of depariure and destination, crew, passengers,

o type, speed and any othar information relating to the manzgement of vessels and maritime
ty and seeuri Ty

5. “hizat-io-know” mesans the absolute need to know a piece of information in the framework of 2 given
funiction and for the proper execuiion of 2 precise operation;

Z king given to maritime informstion congarni ng is handling

i g — =T~ T = R Bl

g e2ns 3 real ?"‘19 of near-real-time mariiims picturs on which all

8. maritirne zones and supsriacsnt airspace under tha
axrclusive jurisdiciion or soversigney or soveraign rights of the State part _ieaml.ne with thair raspaciive

E riational lagislation, and the high seas and h° superjacent airspace, sncompassed by the Regional

Maritirne Information Fusion Centre, dafined by tha following limits:
Latitudes 26° North and 37° South

Longitudes 20° East and 76.5° East

cei2” means the document proving a person’s clearznce to access and
procsss protected information, data or communication support; and

" means any maritime information which, because of its source or nature,
bears 2 protaciive m ﬁmg
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Ayticiz 2
Farties gnd Parihers

The Parties ta this Agreement are Statés involvad in the exchange and sharing of maritime information
=nd participating in the implementation of Results4 and5 of the MASE programme.

The other States of the Eastern and Southern Africa and Indian Ocean (ESA-I0) may become Partiss
1o this Agreement.

Subject to paragraph 4 and the conditions set thereunder, State Pariies mav decide to have as
partners, in particular:

2} States desiring o contribute to promoting maritime security in the regional maritime zong;

ik

b} international organisations in the field of maritime safety and szcurity; and

c] internationaily recognisad u_m:fmg organisations.

Whera no State Party ohiects to the adhesion of a third party pursuant to this article, the latter shall

thizs ragard, an\; such request shall

(=

becoime Party or Pa

i

2y to this Agreement under sei conditions. Is

ih the commitmenis made 25 per

The purgose of this Agresmsnt is or 2 regional cooperation framework amongst
theStatePasdas fidhce FAaTiEneafety amfs.b_cur-;tw inthsregional m T-"'.ZL'E?E“E:‘x'J’.—’:ES' o accordahze .~ —
/, territorial intsgrity and non-interferande in the internal affairs of States

¥ and internztionzl law.

z) improve the Parties’ knowledge of the maritims situstion throuzgh = sing
raaritime piciure of the ragional maritime zone;

b) monitor maritime activities in real-time or near-realtime in order io spsed up the
planning z2nd arganisation of cperational responses to threats and io strengthen centrol
operations through more foresight and better targating;

) build the capaciiies of the State Parties in order to master the knowledge and technology
of maritime information fusion;among others;

d] promote th=z culture of sharing and exchanging maritirs information in the 5S4-10 region;
i
2NG

2] enhance the sharing and eschange of maritime information between the Regional
Maritime Infermation Fusion Centre (RMIFC) and nationz) Information and fusion centres
and between RMIFC and Regional Cooperation Operstions Centre (RCOC).
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Articie 4
Scops of ths Agrasmant

This Agresment shall not apply to warships or equivalent, or to State vessals not exercising cornmercial
activities belonging to the Parties and to non-regional States in transit in the regional maritime zone.

Nothing containad in this agreement shall be in contravention to the provisions of international
instrumentis including UNCLOS. In case of any inconsistency between any provision of this agreement
=nd any other intarnational instrument, the latter shall prevail. '

full discretion as o which infermation it may communicate pursuzant to this
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MARITIVIE INFORMATION
i Articia 5
i
Reglonal Wariime InTormation Fusion Tenme '
_ L. Thereis establishzd & Centre, known as the Regional Maritime Information Fusion Centra (RMIFC).
2. The RMIFC benefits from legal personality under the terms of domestic and international law, as well
——-F as the orotections, orivileges and immunitizs providad for in the Hosting Agreement signed on L8Lh
| Februarv 2015 betweaen the Indian Ocean Commlssion znid the Republic of Madagascar.
3. The RMIFC collaboraizs clo s_Iw with the Regional Coordination Operations Centre (RCOC).
J 4. The state Parilzs shall designatz = L? aison Officer within the RMIFC to sstablish & connection between
: their national struciuras and fa
5, The RMIFC ;cCL—:‘VEa, ::Di’e:-, Diosesses, mer nigzs maritime information for tha
‘ ' tiime approaches, profection of the
: forrnity with rules and orocedurss as
._] the Partiss,
1
]
= & lzs s=t ouiin the Annsx titled "Governancs of Regional Centres”
L . of this Agr fit. nna shall zlso apeiv to the RCOC,
! 7. Afiar igni T this Sgresmeni, the State Partiss shall siudy the possibilitizs for the financial
o .
i
gl
T o - MR o) — =
‘—1 g of daia in order o fulfil the
Z, Each Stats Party shall endsaveur to muliiply the sources and quaniity aticn providad
j o the AMIFC,
! 3. integrity clzuses on the
4, Each State Pariy shall sndeavour to ensura that the existing nationsl stiructures and installations zra
maintainad in constent cperstions! .condition in order to collect, process end protect maritime
information and d
—{i y ]
= Haspor nétl
— L. The Host State commits to establish the R IFC in nCCQé’d&"lCE with the call for expressions of interest,
T b regarding in particular the independence of the Centre and the granting of 2 sufficient budgst, 2

budget for the day-to-day running of operations, national human resources and suitable infrastruciure
to fulfil its tasks,
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circurmnsiances, which may prejudice the operation of the RIMIFC,

Article 8

Maritime intormation fusion

1. Subject to ariicle 4 of this Agreement, the Partiess and Partners shall sxchange maritime
8

information thev collect during their missiens fo monitor maritims traffic,
maritime information shall cover the regional maritime zone.

-

Z. The fusion of maritime inform
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o
a

tha various sourcesof informaticn and datz
arovidsd to RMIFC by the Parties and Partners. '

. —---'I-. ek

b, the moedalites for obtaining, using or withdrawing from this certificate shall be determined by

i

-Statz Parties in accordancs with the Annexto this Agresment;

i, no third pariv shall have access to the shared data and/or the regionzl mertiime inf

ymaiion

ma‘

datahase without the prior consent of the State Pariies and the agreement of tha fatter on the

terms and conditions of such access.

aically, varbally, visuslly in writing, or

2. The dispaich of the maritime surface status ang iis analysis report by RVIIEC to the Staiz Parties
hell, 2s reasohably praciicable,take place securely and under sncryption via slectronic means,

1]

and access;ble only to authorized personnef holding security clearance ceriificates.

,i‘.
3. The reception by RMIFC of the maritime information and data sant by ths Parties'shall take place
as reasonably oracticable securely and under encryption vis electronic means, znd only accessiblz
to authorised personnel holding security clearance ceriificaias.

The Republic of Madagascar shall inform the other State Parties of 2ny change in its legislation or

he collzction of

-
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The information anddata processed within RMIFC shall be confidzantial and may be used only for

the purposes of maritime safety and security; )

Where a Party or the RMIFC communicates information frem the RMIFC to a third party, the Party

or the RMIFC shall require the third party to use the lr-m[meuon in accordancs with ariicle 10.1

of this Agreeiment; . :

Sensitive information shall systematicaily bear protective markings in order to inform'the nature

of the communications;

State Parties commit toadhers tothe Fonndﬁrtn ity rules of pro-'essnd data in iine with this

Lgreement.

Each Pai"i'\f znd RMIFC shall ensure that sensitive information obtainad shall remain confidential
sure of the information Is nermitiad under this Agresment or that the Enformaf:iorl

2 public damaiin.

an actual or suspecisd foss of maic., or unauthorised disclesure of maritime

para. 3, the i'ElE‘u’-:aﬂt State Party an_l/eu the RMIIFC may inouire into same.

Whan an ingud

the updates and findings of tha inguiry. Mothing in ths,ﬂ‘s L,ci .".i[prejuciice the right of the State
Party io take such action as may be deemad necessary pursuent to its national [sgisiation or te

szek fo sugpend or terminate the Agreament,

= s L e e b e B LT
yrormEtitn T

Statz Pariies and the RMIFC shall only provide information n=c vy for 2 judicia E"iq uiry =fter

the consent of the State Pariy or Pariner who shared the in;-’c‘frna tion and the State conduciing

the operztion.

This transmission shall be limited to the

o by the judicial autherity and be negessary

for ?:he investigation.

ol







FINAL PROVISION

Mzr

Nothing in this Agresment, nor any act or activity undertaken by the State Parties, the RMIFC, the RCOC, a
Partneror third parties in the implementation of or as a consequence of the Agreement, shall be consirued as
implying acceptance by any State Party of a claim to territory or maritime boundaries by ancther State Party.
This shall zlso apply to 2ny protocol, annex or document made pursuant te of in connection with this

Agrsemeant.

nv time after having signad the Agreement and sfier this Agreement has come inte forcg, 2

e
>
-
i

State Paritv maypropose an amendment ta this agreement by communicaiing the tent of its

I

pronossd amendments to the Depositary, which shall ferward it diligently to =il State Pariies™”
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. An amendment shall be adopted by Stete Parties during ong of |

represeniza State Partv e prassas its oppesition.

2. An smendment shall entsr into force thirty (30) cays afisr receipt by the Depositary of the
instrisments of scceptance or approval of the amendmant by all State Parties unless the State

o e, mm—

State Parties zrising from the interpretation or

salves in order o setils the
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Each State Party may, formulete rassrvations to this Agresment, {o the sient thet these are competiblewith

the chjectives of the Agreemeant.

The farsgoing articie shall not prevent 2 State, whan signing, ratifying, sccepting or approving this Agreement,
from making snv declarations of communications, In whatever form or description, in particular so as to
harmonize its laws and regulations with the provisions of this Agresment, provided that such declarations and
camrunications are not intended to axclude or modify the 18gal effect of tha provisions of this Agreement in
their aoplication to that State.
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In the avent of failings in the implemantation of this Agreement by one or severa! Partiss,
particularly as regards tha rules of confidentiality, usage restrictions, data access and updating of
the database and snsuring the maintsnance of infrastructure, the Parties shall be informed
immediately in writing. This Agre=ment may be fully or partially suspended, inciuding in the avent
of serious breaches of the arinciples contained herein. ' '

in the svent of non-settlemant of 2 dispute or reporied failings by one or several Pafties, this

i

Agresment may be terminated By one or more Parties that neiify their intentions to th
Depositary in writing at least three (3) months prior to termination taking effect, Upon recsipi of
the notification, the Parties shall carry out cansuliations in order to resolve any disputes s amicably
within the notice period of three (3) months, or urgently if the conditions of confidentality are

aftecied,

3. Aserious proven breach of one of the principles of confidentiality that could vndermine the whols
data euchange systam may give riss to the immediate suspension of data sxchanges betwesn ths
Party concerned. This =u5pens1cn shaii taks place upon the writien, substantiated request of 2

1y decision of two third of the Siate Parties.
lm,"nediai:e s s'zanolarum_u.cuia not '3 onsidered =5 being 2 senciion.

i 'lr\fs =te Par w..."wwi ¥ fromth s.ﬁﬁrﬂcr‘.f:rt. h‘fuha_. wat shall take effect three (3) months

LV

afier raceipt, by the ercsi‘:em’, of the notificetion of withdrawal.

Unon raceptien of the notification of yithdrawal, the Denositary sends 2 copy of the withdrawal

notification to other State Parties,

This Agresment will continue to apply afier withdrawal for any administrative or judicial

oroceadings arising from reasures taken under this Agreement ceonceraing the withdrawing Siat

Party.
fAyricls 20
Annanto the Agveemant
his Agra t is considerad an integral pari of the Agreement.

Al A
e /:,‘) /‘_ AQS@H\I
A U e N
;/ __".»-’/ ‘! h"k i







1. The original version of this Agreement

ve as the Depositary.

fericiz 21

shall b2 deposited with the Indian Ocean Carnmission, which shall

2. Tha Depositary shall transmit a certified copy of he Agrzement to ll signatories,

riiciz 22

Eniry into forge >

This Agreement shall come into force on the date of its signature by at least three (3} State Parties, This

In witness wheraof the undersignad, be

Agreerasni comes into force as seon as the Depositary notifies ¢

2 other State Parties of this third reguired

Done st Ba.[ac;iaua_. Mauritius, on Aol 26 2018, in the Engiish and French ianguages, both versions heing

Frasidency "
Vsnis zrof Defancs

Atternay Gcnﬂ"ei
Minister of lustice, Human Rights

ana Institutional Reforms

Republic of Mauritius

in charge of relations with

Paiiia nent

Republic of Dfubcuu Bepublic of Madzgascar
;\ v"'Wt//\ - I.
q .

__{” T\ / 4 T

HErs f-aeafuz Wiondon
D—‘Slgﬂafed Ministér
mmmster of P!cma Affairs and Local
* Government ~

Repuiblic of Seychelies,

= e i
.5( _;’ _{_-l'b-..._i QLL—’GEQTQI
12 \1;_ F COMMISSIOnN
‘-:;- :;/f ;
CERTIFIED YRUE COPY OF THE ORIGINAL
: ) rr‘i/‘l/
By oty A oels [\ &
: secretary General of the 10C and Depositary ofthrl,%rc‘g)lent
&
&
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TTING UP OF REGIONAL MARITIME INFORMATION
CHAMISH TN THE WESTERN IMDIAN SCEAN

1. At the regional level, a governing structure is created with ‘t'ne aim of ensuring the organisaiional
struciuie znd operational framework of the Centres set up by the Agreement for the Setiing up of a
Regional iMaritime Informetion Exchange and Sharing Mechanism in the Western Indian Ocezn Region

znd the Regional Agreament on the Coordination ofOpcrati 2t Sea in the Western Indian Ocean
r-sspecmre{'-/,

&

e for dizlogue and discussion for the hegicn"l Meritime Information Fusion

nd the nﬂg!uml Coordinstion Ope

decision-making process afﬂ Cnmraa,

¢} gromotz 2 common vision for imolementation of sustsinabls aciivities of tha Cenires.

single governing body, rsfarred o a5 the "Stsaring Commitize”,

vihe Pa

rifes whicnh defin

—— 2. A b e
Fil
A,
1. Stzte Pariles will constitute the Stzering Commitiee.

2, Participation of Partners and othser States to the mastings of the Steering Commitiges is governad by
the orovisions of the spacific rnents entered inio 2t the tims of thair admission.

fie Steering Cominiiiee is represenied by its Chairperson.

=5
4. The Steering Commitiee maeis twice a year. The Commities will mest in axiraordinery session when
necsssany.
5. The chairmenship of the Sicering Committes Is held by Parties’ representatives on a rotaiional basis
chosen by the other Partles, The Host States cannai hold the Chairmanship.
el .
6. E=zch State Party is represented by iis Mational Foca! Person in the Steering Commitiee.







8. Reszpansibilities of the Steering Committee -

[}

The Steering Committee has the averall responsibility te:

G_
<

a) ensure that Regional Centres comply with and implement the mission entrusted o tham
the State Parties; )

b} ensure compliance with the confidantiality provisions in force in the Centres:

o) Ensure compliance or ihe sdoption of national regulatory frameworks sromoting the reglonal
objectives sai; ;

d) dacides on the admission of new mam mbers;

e) set medium and long-term goals;

) ensure monitoring and anforcement of decislons talen;

h) define tha profile and terms and caﬂd"'lons of appoiniment of the Director of 2ach Regional
Centre 2ind validate his 2opointment o tha proposal of the concsi nac‘ colniny;
i orofile and terms .—ﬁd con-ﬂ'itlons of appointmsnt of the deputy Diractor of sach

Regional Centr

i} dosuchactanc

= Regional Centre:

(i)

S'EE'QT.? "IE’°CU""'!S'

o
—

tha siratzgic plan definin qadivm-and long-tern goals;
£

il

a

= annuzl budget;

d) ihe snpual aciivity repoita and ihe saproval of the acsounts;
TP ~3) the organisationasruciure of R swional Centrgs;amd — T e B =

bac
o

iy organisational restructuring.

1. The Technical Cornmitias issetup for each C=n

entre, the deputy direcior and the

l
=i
P
=F
(3]
]

. Each Sth"‘lCcl Commities is compossd of ‘hs director of il

liaison officer of each of the State Parties. Lizison officers from other States and partner instiiutions

attand only in a consuitative role.

3 TheTechnical Committes holdsregular raestings &t the Cantre under tha chairmanship of the diractor
of the Centrs or his deputy.

2. Mandate of the Technical Commitiee
1. The Technical Cornmities is the implementing bodydor the decisions of the Stearing Comrnittes and
is central to the funciioning of the Centre.
9. The Technical Committee is responsible for: ’ =
A i |
— 1 Y\l %
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.
- . 2] ensure the implementation, under the rasponsibility of the Director of the Centre, of ths
' decisions of the Stesring Commitiee;
i b} the development of the shori-and medium-term work plans;
-d c) the development and dissemination of deliverables;
d} the development of protocols spacially those ralating to information security;
—_
2] thes development of agreements, contracts and memorznda of understanding necessary for
| ¥ =3 ’ = \l
o the Centrs; 7
f} the preparation of agreements relating to the admission of pariners;
=
i g) the tasks distribution and day to day functioning of the Cenirg;
| apes i .
' h} the develonment of the internal rules of procedure of the Centr 2
il the communication ooilcy of the Cenirg;
i} the deve fooment of *'amn.; and capacity buld:ng plans.
J
i Y, .
|
4 i enire is rasponsible for the operation of the Centre 2nd reports to the Stearing
. stion of the strategic directions 2nd dadisions sst.
2 2. The Director is accouniabls o the Stesring Comitiee,
3. The Director wiil 3nsure lizison with the authorities of the host country and will znsure the
] implementation of the Hosil ng Agresment.
v 4. In his capacity as Direcior, tha holder of the position Is responsible for:
m 2} Implemenilng the decisions of the Stearing Commitize;
" b} developing sirategic plans for implemeniing the go:ds seii :1 v the Saeermg Commities;
-= it o e fr Dom . @ e — G VT R ey o
- c) cdeveloping sxchenges with other Centras, wvai forces in Lhe ,eg'cﬂ, maritime bodies and sea
L‘aéersj,
dl  ensusing compliance with the cenfidentiality provisions in nlace at the Centres, inn particular
—_]' with regz r.E to the sxchange and sharing of mariiime in ‘::Cl mation;_
' g] ensuring compliance with date confidentiality clauses and access resirictions zt the Canire;
1 ) devsloping 2nd oresenting the budgst to the Stesring Commitice and ansuring that the
> budget caters for the neads of the Tentre and implement the approvad budget; and
g} Velidating an annual report analysing trends =nd issues relzting to maritima safety in the
1 Ezstern and Southern Africa -Indian Ocean region.
I
5. The modalities for the designation of the Director 6F the RMIFC and RCOC will be decided at = later
= dats :
Wi, Ths Danuty Dirscios
=4 P .
® : 1. The Deputy Direcior supporis the Direcior of the Centre in the exercise of the latter’s functions.
2. The Deputy Direcior is responsible: for the internal organisation and coordination of the different
= operztionz] units of the Centre.

’ L—/ = 45 ./ 4 )
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3. In absence of the Director, the Deputy Director ensures his replacement. To this end, he will taksinto
account the furictions listed in a delegation of authority establishad by the Diractor.
4, The'modalities for the designation of the Dcputy Director of the RMIFC and RCOC will be decided at

latar date.

Yil, The finznciai resources of the Cantres

. Inaddition to the financial contribution of the Host countries to the Centras, the Cenira’s budgat may
he financed by contributions from:

(=

2} State Parties
b) other State Parties and Pariner Organisaiions;
¢} intergovernmental organisations or non-governimsanial o arﬂsam:ﬂs, and

o) other sources, such as Iis own revanuss
2, The diversity of funding sources is a gudraniee for the long-term finandial sustai
ad

&5 such, tha Centras can conduci

hoc or spedific studies for the bane
actors on the evolution of maritime threats and trends as well as risks related to regional mariiime

security. These od hoc or specific studies will be underiaken in line with the cisuses relating to the use

ata mentionad in the Agrzemesnt.
3. The Sizering Commitiee may authorise the Direcior of the Centire, in accordance with the guidelinas
previously set in this regard, to acsapi contributions 25 well as donations or grants, subject to the
following conditions:
a) Autechomy of the Cantre Is not thiesienad:

B £ 1., v oals o LT P ) am k3
== b) CEmpatioiity with the objectives Thd mandeseofthe Caiife and = =

¢} Formal and systematic 2pproval by the Steering Committes hefore disbursement.
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ADDEMBA

epublic becomnss a Party, to this

Pursuant Article 2, of this Agreement, the French
Regional Maritime Information Exchange and Sharing

Agreement for the Setting up of
Mechanism in the VWestern (ndian Ocean

rsigned Authority duly mandatad by the French Republic have

English and French

epublic of Kenve, on iovember 2567 2018, in

Done in Mairobi, R
languages, both versions being equally authendc,
o _— | 3 - T i
R dime = ;?.f_,u'* s —f___._‘_/‘*_}_;-'ﬁ,i‘-‘ g L- = ]&fl:n—-u_._J Vo
55 AT o 5 Iy
Embassador of F
French Resublic
== = S ‘_:' _ 5
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Pursuant to Article 2 of this Agreement, the Republic of Kenya becomes a Party to this
Agreement for the Setting up of 2 Regional Maritime Information Exchange and Sharing
Mechanism in the Western indian Ocean.

In witnass whereof, the undersigned Authority duly mandatad by the Repubiic of Kenya have

Donz in Mairohi, Republic of Kenve, on Novembar 26" 2018, in English and

s

languzges, both versions being egually autheniic.
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b Secretary General of the 10C and Depositary OEI- Agreemant
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CONFIDENTIAL

REPUBLIC OF KENYA

MINISTRY OF DEFENCE

MEMORANDUM TO THE NATIONAL ASSEMBLY
ON

THE REGIONAL AGREEMENT ON THE CO-ORDINATION OF
OPERATIONS AT SEA IN THE WESTERN INDIAN OCEAN
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CONFIDENTIAL

OBIECTIVE OF THE MEMORANDUM

The purpose of this Memorandum is to apprise the National Assembly
on the Regional Agreement on the Co-ordination of Operations at Sea in

the Western Indian Ocean (hereinafter referred to as the Agreement)
and to seek approval for its ratificaton.

BACKGROUND

The Agreement was negotiated under the auspices of the Indian Ocean
Commission to which the Republic Kenya is a member. Even though the
Republic of Kenya through the Ministry of Defence participated in the
negotiation of the Agreement, the Ministry did not sign the Agreement
at the close of the conference as the Ministry's delegates were not
authorized to sign the Agreement. The Republics of Madagascar,
Djibouti, Seychelles, Mauritius and Comoros however signed the
Agreement.

The Republics of Kenya and France signed the Agreement on 26
November 2018 during the Sustainable Blue Economy Conference in
Nairobi. The signature on behalf of the Republic of Kenya was made
subject to a declaration which notified the other State Parties that the
signature was subject to ratification by the Cabinet and approval by the
National Assembly. -

The Cabinet ratified the signature of the Agreement on behalf of the
Republic of Kenya and further authorized the Ministry to seek the
National Assembly’s authority for ratification.

OBJECTIVES OF THE AGREEMENT

Article 3 of the Agreement identifies the objective of the Agreement as
providing a framework for regional co-operation between the State
Parties to enhance maritime safety and security. The Agreement further
provides for the establishment of a Joint Operational Co-ordination
Centre to co-ordinate joint interventions in the maritime zone and the
high seas.

The Agreement further requires State Parties to establish jurisdiction on
offences committed in the maritime zone within their sovereign

2
CONFIDENTIAL



(0



2

La

5.0

Sk

CONFIDENTIAL

jurisdiction, on stateless vessels and on vessels or aircrafts registered
by a State Party or flying the flags of the State Party. It further commits
tate Parties to provide mutual legal assistance to each other in the

prosecution of such offences.

4,

oy
]

The Agreement will enhance the national security of the Republic of
Kenya as it provides a framework for co-ordinated policing of the West
Indian Ocean by coastal states.

CONTENTS OF THE AGREEMENT

The Agreement is divided into twenty four articles as follows:

E,\J

Article I provides for the interpretation of terms.

b.  Article Il provides defines which state Parties are eligible to
accede to the Agreement.

™M

; Articles Il and IV identify the purpose of the Agreement and
measures to achieve the purpose of the Agreement.

d. Articles V and VI identify the scope of the Agreement and
identifies threats which may be subject to co-ordinated joint operations.

e. Articles VII to XII prescribe the manner in which joint co-
ordinated operations would be taken including mutual legal co-
operation.

g

. Articles XIII and XIV establishes the Regional Co-ordination
Operations Centre and sets out the responsibilities of the Hos< State.

g. Articles XV to ¥XIV contain standard final provisions.

FINANCIAL IMPLICATION

Kenya's participation in the Agreement will occasion negligible

additional financial cost. The Republic of Seychelles will be required to
underwrite the administrative costs of operating the Regional Co-ordination
Operations Centre. The Ministry will however be required to delegate a liaison
officer to the Regional Co-ordination Operations Centre at its cost. The costs of

a
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delegating the liaison officer will be drawn from the Ministry's recurrent
expenditure budget.

6.0 RECOMMENDATIONS

ﬁ'\

6.1 The National Assembly is invited to:

a. Take note of this Memorandum outlining the contents of the

b.  Approve ratification of the Agreement
A7
{7V A
Dated this .......... =R day of ... I\G#CD...... 2019

ARY
nL ) o
ﬁ[@ SN LTV
AMB+RA CHELKE OMAMO SC, EGH
CABINET SEFRDTARV FOR DEFENCE

ATTACHMENT

Regional Agreement on the Co-ordination of Operations at Sea in the Western
Indian Ocean together with the declaration dated 27 November 2018.
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REGIONAL AGREEMENT ONTHE COORDINATION OF OPERATIOMS AT SEA

iNTHE WESTERN IMDIAN DCEAN

The Parties to this Agreement,
poting the United Nations Convention on the Law of the Sea of 10 December 1982;

Moting the Convention against illicit trafic in Narcotic Drugs and Psychotropic Substances of 10 December

1088;

Noting the Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation of 10 -

March 1988 and its Protocol of 2005;

Noting the International Convention for the Prevantion of Pcllution from Ships adopted on 2™ Novermber
1973;

Neting the International Convention for the Protection of human life 2t sea of 1*November 1974;

Moting that the Strategy for the promotion of security in the ESA-OI region (MASE), adopted on 7'October
2010in Grand Bay, Republic of Mauritius, particularly in the field of results 4 and 5, encourages the signatory

States to pool the resources and strengthen the monitoring and conirol of regional maritime operations.

Recalling the responsibility of each regional State to ensure, by its own means, for State action 2t sea in the
zones under its sovereignty, sovereign rights or exclusive jurisdiction as well as obligatians of ships flying its
flag, wherever they are;

Moting that the strengthening of cooperaticn between the Parties must be carried out in accordance with
national sovereignty, territorial integrity and non-interference in internal affairs;

.. —__MNotfngthakthe integratedAfrcan Strategy for the seas-and ocears — Harizom2050: . Bt Tewm
a) encourages the implementation of joint regional monitoring operations and the establishment
of marine or coastguard networks around Africa with an important cross-border prosecution function;
and -
b} encourages the establishment, in collaboration with the relevant actors, of continental and

regional agreements, provisions and capacities aimed, inter alia, at mobilization of assets through the
elaboration of joint programs, on the application of Law, search and rescue services, humanitarian

crises, emergency relief services;

Recalling the Code of conduct of Djibouti concerning the suppression of Acts of piracy and armed robbery
against ships in the western Indian Ocean and the Gulf of Aden adopted in Djibouti on 29" January 2009and
the Jeddsh Amendment to the Djibouti Code of Conduct of 12% January 2017;

Bearing in mind the code of Conduct on the prevention and suppression of acts of piracy, armed robberies
against ships and illicit maritime activities in West and Central Africa adopted in Yaounde, Cameroun, on
25%June 2013;

Bearing in mind the International Plan of Action to Prevent, Deter and Eliminate lllegal, unreported and

" : :
unregulated fisheries of the Food and Agriculture Organization of the United Nations adopted on 23™June
2003;
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Recalling United Nations General Assembly resolution 67/78 of 5th Becember 20120n Ocezns and the Law of
the Sea recognising the crucizl role of cooperation st the global regional, sub-regional and bilateral levels in

_combatting maritime crime and threats in accordance with international law;

Racalling that the Assembly of the International Maritime Organization {IMO) adopted, on 2™ December 2009
at its 26th ordinary session, Resolution A. 1025 (26) on. the Code of good practice for the conduct of
investigations into offences of piracy and Armed robbery against ships, which invites, inter alia, Governments
o develop, as appropriate, agreaments and procedu'r'es to facilitate cooperation in the implernentation of
_effective and efficient measures aimed at preventing Acts of piracy and armed robbery agzinst ships;

Awars that the participation of each Party in the regional operational coardinzation for sea operstion of the
state derives directly from the principle of international cooperation laid down in the relevant international
legal instruments applicable, inter a!ia-, for the protection of the marine;eﬁ\.;ironment, the search and rescue
at sea, the ﬂghf against piracy, the fight against terrorism, the prohibition of the financing of terrorism, and
o the relevant resolutions of the Council of Security of the United Nations (UN);

Convincad that the successlof regional operational coordination is based initially on the political will of each
Party and on the complementarity and mobilisation at the regional level of the material. human and legal
means of the state’s Partners in a second time, allowing to drive the necessary actions in time where a need
has been identified; )

Convinced that the Parties may enter into bilateral or multilateral cooperation or partnership agreements to
enhance regional maritime safety and security;

HAVE HEREBY AGREED that a regional framework for operational coordination at sea known as the “Regional
Agreement on the Coordination of Operations at Sea in the Western Indian Ocean” or “Agreement”, shall be
established between the State Parties of the MASE Program, signatories of this Agreement.

|ts terms and co_rlditions are defined below:
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} SCOPE OF THE AGREEMIENT

NATURE &M

interpreiation

For the purpose of this Agresment, terms zre defined as follows:

1.

(V8]

10.

13,

12.

" operations;

“Aircraft of repressive service " means aircrafi visibly bearing an external mark and identified as being
at the service of the State, used for law enforcement purposes and duly authorized to do so on
boarded by law enforcement officers; A

"Airspace of a party” means airspace as defined in the Convention on International Civil Aviation
signed in Chicago on 7" Decamber 1944;

"Depositziv " means the Secretary General of the Indian Ocean Commission:

“Foreszeable threst" means circumstances which may negatively affect the maritime safety and/or
security, as noted and reported by the Regional Maritime Information Fusion Centre (RMIFC) of
Madagascar;

"Hurnan rescurces” refers to all human resources provided by the Parties within the framework of
regional coordinated operations;

“Legal means" means the naticnal and international legal instruments used by the Parties for enabling
and facilitating judicial outcomes of the interventions carried out in the frarmework of the regional
coordinzted operations;

"raterizl means" means all equipment, sea, air and land facilities adapted to duties assigned to
Parties and those
- brr -

likely to be used by the State Parties, in the framework of regional coordinated

- - - - - - - - - -— P

"RegicnzalZone of Operation” means afl of the maritime zones and superjacent airspace under the
exclusive jurisdiction or sovereignty or sovereign rights of the State parties in lins with their
respective national legislation, and the high seas and the superjacent airspace, encompassed by the
Regional Coordination Operation Centre, defined by the following limits:

a. Longitudes 20° East and 76.5° East -
b. Latitudes 26° North and 37° Sauth

"Suspicious airerat” means any aircraft in respect of which there are reasonzble grounds to suspect
that itis engaged in an illicit activity;

"Suspicious vessel" is defined as any vessel or flozting structure which is reasonably suspected of
undertaking zn illicit activity;

“Vassel of rapressive sarvicas ¥ means vessels visibly bearing an external mark and identified as being
atthe service of the State, used for repressive purposes and duly authorized to do so, including vessels
and aircraft on these ships boarded by law enforcement officers; and

FLl
"Waters of a party” means maritime zones as defined in the United Nations Convention on the Law
of the Sea signed at Montego Bay on 10 Dacember 1982.
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Partizs and Pariners
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The Partizs to this Agreement are States committed 1o the coordinziion of operaiions at sea for

the purpose of maritime security and safety.

The other States of the Eastern and Southern Africa and Indian Ocean (ESA-IO) may become
Parties to this Agreement. '

Subject to paragraph 4 and the conditions set thereunder, State Parties may decide to have as

partners, in particular: .
a) States desiring to contribute to promoting maritime security in the regional maritime zone,
b} International organislatipns in the field of maritime .f;afetv and security,

c) Internationally recognised funding organisations.

Where no State Party cbjects to the adhesion of a third party pursuant to this articte, the latter
shall bacome.Party or Partner to this Agreement under set conditions. In this regard, any such
request shall be made to the Depositary who in turn informs State Parties.

The Parties and Partners agree to cooperate in good faith, within the framework of tha

commitments made in accordance with the provisions of this Agreement.

Article 3
Chjectives

The purpose of this Agreement is to lay the basis for a regional cooperation framework

--amangst thé Stdte Parties to&mharnce maritiine safety and Security in-the regiona! rreritime
zones in accordance with the national sovereignty, territorial integrity and non-interference
in the internal affzirs of States in accordance with national and international law,

The Parties agree to the setting up of a regional operational coordination aiming at:

a) promoting cooperation and coordination to enable vessels and zircraft of the law
enforcement depariments of the Parties to conduct regional coordinated operations
in the maritime zones under the jurisdicticn of Parties and or the high seas in
accordance with international law, national legislation and the provisions of the
present Agreement;

b) strengthening individual and institutional czpacities through training znd experience
exchange programmes;

) organising joint and/or coordinated interventions at sea and above the sea to prevent
acts affecting maritime security and safety, and to stop such zcts or their

consequences;

d) enabling and facilitating mutual”support between regional States, where an
international or regional maritime security interest is affected in the regional zone of

operation; and

4
r

5 A : B S
1. ‘%ﬁ\“\’"\ %E b ]
i oy
il : |

[







_'7"?|
= i
|

ap—
Lp

L _

b i

& yoo B ot §

a.

£} promoting cooperation with other maritime agencies operating in the field of
maritime security and safety. ’ '

Article 4

Measures to facilitats the achievement of tha ehjeciives

To achieve the objectives of 'i:his Agreement the Parties undertake to:

cooperate in the fight against foreseeable threats, I!s'ted in & non-exhaustive manner m Ar 1:|c|e 6
below, affecting maritime security and safety in the regimal zone of operation;

provide their assistance to regional coordinated operations at sea, in terms of material, human
resources and legal means as defined in article 1 of this Agreement within the limits of their resources
pursuant to fuiure framework agreements with the Parties and to their priorities;

to establish a mechanism for ad-hoc mutual assisiance, both in terms of human resourcas 2nd law, in
the event of a foreseeable threat, using the resources committad by the Parties, for 2 duration and
pre-established conditions laid down to enable interventions at sea;

accelerate and facilitate clearance procedures allowing timely, ad hoc and systematic responses to
law enforcement vessels and aircraft, aircraft used in support of operations and law enforcement
officers of other State Parties and Partners to allow tham to enter their waters, their airspace and
their ports and airports;

facilitate the process for the authorisation permitting the exercise of the right to pursue fully or
partially in their territorial waters and archipelagic vessels or aircraft of the law enforcement services
of the State Parties and Partners in regional coordinated operations;

racmtate and encourage eﬁec‘a‘ve coordmatlon among Taw enforcernent officars and promote the"
exchange of law enforcement officers and other experts, including liaison officers with the RCOC;

provide logistical support to regional coordinated operations at sea in terms of within their resource
capacity andaavaifability and in line with their respective legislation and policy, to law enforcement
vessels and aircraft engaged in regional cocrdinated operations, persons rescued at sea, victims of
smuggling of migrants or human trafficking, hijacked ships and detainees.

Articiz 5
Scope

Nothing contained in this Agreement shall be in contravention to the provisions of international
instruments including UNCLOS. In case of any inconsistency between any provision of this Agreement
and any other international instrument, the latter shall prevanl_

Nothingin this Agreement shall be deemed to affect the immunities of vessels and aircraft that benefi
from such immunities by virtue of international [aw provisions,

For the purposes of this Agreement, law enforcement vessels and aircraft shall in no circumstances be
considered as suspected vessels or aircraft.

it
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Frameawork of regional coordinated oparations

F The operations of regional scope falling within the ambit of this Agreement shall zlso include the following
‘ tasks:
’_] - a. the fight agzinst piracy;
I b. the fight against organised crime and the perpetration of illegal acts at sea;
=3 c. assistance in the exercise of State'prerogatives by States towards vessels fiying their flag or flying
l no flag;
d. particioation in the Search arlld Rescue of human beings at sea, within the framework of existing
T schemes; ' ’
€. protection of marine environment in the event of a foreseeable threat;
". f. participation in restoring safety and security of navigation at sea or near seaports;
g. protection of underwater sites of cultural value; and
-“-I' ’ h. cooperationin the event of natural or environmeantal ciisasters.
!
| s
- - COORDIMNATED OPERATIONS OF REGIONAL {NTEREST
- ’ Articla 7
: Coordinated operations of regional interast
— -7 TS 1. The obﬂe_!;;tiahs' car‘rieé-éu'l:\;?'?l'n?t}_'l-é frarﬁéw‘gi‘rk o'f_i:héh'"R;e:éionaI O[’Jer-a-ﬁ;na-ﬂ— C’oordinétlTbn ;%é—_ﬂ_ -

operations at sea which may lead to legal action.
2. An cperation at sea shall be of regional interest within the meaning of this Agreement when one of
the following situztions occurs in the regional operation zone: :

a) one State Party notifies the Regional Coordination Operational Center (RCOC) that it cannot
respond to a foreseeable threat against its maritime security and safety unless it is supported
by specialised resources of at least one other party;

b) =a foreseeable threat to persons, property or the marine environment that does not directly

. ] and individually aifect one of the Parties, but threatens their collective interest, that of third
States, or the interests of the international community; and

c) the nature of the operation to be carried out is to prevent the foreseeable threat or to put an

end to it as provided for in article 6 of this Agreement and in paragraph 1 of this article.
3. Regional coordinated operations may be requested and undertaken against or for the benefit of any
perscn or any vessels at sea or aircraft located in the superjacent airspace whether or not it is a
- national Party or 2 State Party registered with the RCOC.
The resources committed in the framework of Regionzl Operational Coordination are resorted to in
line with international law, national laws and regulations and under the sole political, diplomatic, legal
and financial responsibility of State Parties and Partners.
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5. Nething in this Agreement authorises or may be construed as granting an suthorisation to a State
Party or Partner to enter the territorial waters or superjacent airspace of another State, in coniormity

with UNCLOS and as per tha State's legislation, without the express consent of that State.

Articleg

Aciion at national isvel ralating to suspicious vessels and alroraft

=t

To facilitate coordinated operations, the State Parties shall endeavour to undertake on a case-by-case

basis to eqguip themselves with the capacity to enable them at any time and as soon as possible to:
a) torespond to requests for verification of nationality;

b) toallow the arrest and search of suspicious vessels; and

¢} to give prompt instructions on the continustion of ths operations concerning vesszls
immobilised cn its behalf.

b

The State Parties undertake to facilitate the search and agreement of the flag State where ths
suspicious vessel does not fly thie flag of any of the State Parties to this Agreement.

3. Each State Party shall communicate to the RCOC the name of the competent national authority or
authoritias to which applications are to be addressed in accordance with paragraph 1 of this Article.

Article 2
Law enforcement officers

1. A State Party may designate quallfled Law Enrorcement Ofﬂcers to emba. i on vessels and/or airer a_
“~ofarother | PaTty for the purposd of'thlsAgreemem g e o ' _: B
2. A State Party may authorise the officers of the designated law enforcement officers of another Party
" to embark on vessels of its own law enforcement agencies on such terms and conditions desmed
adequate by the State Party.
3. Subject to the internal laws and regulations of the Party making the designation specified at paragraph
1, these [aw enforcement officers, once duly authorised, shall:

a) enforce the laws of the party making the designation in order to suppress the illicit acts
cbmmitted in the waters of the said party or, beyond such waters in the exercise of the right
of prosecution or in any other manner in accordance with international law;

b) seek due authorisation to facilitate the entry and navigation of law enforcement vessels and
aircraft on which they are embarked in the waters of the State Party;

¢} seek due authorisation to tacilitate patrols by the vessels and aircraft of the law enforcement
agencies, on which they are embarkead to carry out patrols in the waters of the Party making
the designation;

d) where paragraph (1) applies, the law enforcement officer shall assist in the enforcement of
the legislation of the party designatingfthe officer for the purpose of suppressing illicit action
or trafficking; and "

e) advise and assist l[aw enforcement officers of other State Parties in the conduct of ship
boarding to enforce the laws of the said Parties o suf)press illicit activities or trafficking.
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4, Where law enforcement officers are in the waters, on the territory or on board s vessel or aircraft of

the law enfarcement agencies of another State Party, they shall comply with the laws and customs

and traditions of naval and air of that other State Party.

5. Each hoarding of law enforcement officars of a State Party onboard the enforcement vessel or zircraft

of another Party is notified to the RCOC when the boarding is not 2 result of 2 mission order from the

RCOC.

6. The State Parties shall cooperate on the training of law enforcement officers in the conduct of

maritime security and safety operations pursuant to this Agreement.

Artici 10

Bozrding and Ssarch

1. Boarding and searchas carried out and coordinzated in accordance with this Agreement may only be mzde

by teams of authorised law enforcement officers of State Parties from law anforcement vesseals,

2. Visiting, boarding and search teams may operate from the vessels and aircraft of the law enforcement

officers of any of the Parties and from the vessels and aircraft of the law enforcement officers of other States

in accordance with the modalities to be agreed between the State Parties.

2. These visiting teams may on a case-by-case basis carry weapons during boarding and search operations

subject o compliance with national legislation.

= 1.7 TG Tacilitste legal Aroceedingsiaitiated within=hz framework'sT ReglonalOperational Caardination,—

Article 31

lurisdictional and mutual legal assistance

the Parties undertake to consider:

a) the adoption of the necessary measures to establish their jurisdiction over offences detected

by their law enforcement officers when:

iii.

the offence is committed in the waters under its sovereignty or contiguous zone,
where it exists;

the offence is committed on a vessel flying its flag or an aircraft nationally registered

at the time the offence is commitied;

the offence is committed on board an aircraft devoid of nationality or assimilated to
a vessel devoid of nationality in accordance with international law, and which lies
beyond the territorial ses of any State;

the offence is committed on 2 vessel flying the flag or bearing the registration or other
mark of the nationality of another State Party, and which fies beyond the territorial
waters of any of the States;

b) recognition and/or admissibility of evidenc® before their courts of law cf law enforcement

officers of other State Partners;
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¢} the adoption of mutual legal assistance arrangements with the State Paities and Partners in
regional coordinated operations, including:
"] i. accepting on their territory of the transit of suspecis to another Partner State for
judgment or for the execution of the sentence;
o ii. aeccepting toinitiate criminal proceedings of a suspect when required;
iii. extraditing a suspect to a State Party or Partner; and
iv. transmitting to an entity or  State personal data or evidence collected at sez or after
! : transfer.
2. Nothingin this Agreement shall be construed to affect the rights and privileges of any person ina legal
3 - proceeding. A State Party reserves all its rights where the State Party is of the view that there may be
3 breach of its national legislztion, any of its commitments in the field of Human Rights and any
contravention to its national policy.

Article 12

Other cases in accordance with international lew -

Except if the contrary is expressly provided in this Agreement, its provisions shzall not apply or impose any
restriction on the boarding of vessels carried out by any of the Parties in accordance with international law,
_‘ beyond the territorial waters of any State whether such boarding is based, inter alia, on the right of access,

] the provision of assistance to persons, vessels and property in distress, or on an authorisation by the flag State
to take repressive measures.
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REGIOMAL COORDINATION OPERATIONS CENTRE (RTOC)
Article 13
=gt Estabiishmenti of the Regiconal Coordination Operations Cenira

To ensure the implementation of this Agreement, the Regional Coordination Operations Centre
[RCQOC) is established.

[

2. The RCOC benefits from legal personality under the terms of domestic and international law, as well
as the protections, privileges and immunities provided for in the Hosting Agreement signed on 1% July
2017 between the Indian Ocean Commission and the Republic of Seychelles.

3. The RCOC shall work closely with the Regional Maritime Information Fusion Centre (RMIFC).

4, Each State Party shall designate a liaison officer within the RCOC for maintaining linkage between its

national strucitre and the Centre.

5. The functions of the Cenire are to plan and coordinaie the operations defined in Article 6 of this
Agreement.
6. The Centre is governed by the terms and conditions contained in the Annex known as the “Regional

Governance of the Centres” of this Agreement. This Annex also applies to the RMIFC.

7. The Parties shall study the possibilities for the financial sustainability of the Centre.

i Article 14

= — — — —_—— o T = T
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Responsibilities of the Host State

1. The Host State commits to establish the RCOC in accordance with the call for expressions of interest,
regarding in particular the independence of the Centre and the granting of a sufficient budget, =
budget for tﬁe day-to-day running of operations, natipnal human resources and suitable infrastructure
to fulfil its tasks.

2. The Republic of Seychelles shall inform the other State Parties cf any change in its {egislation or
circumstances, which may prejudice the operation of the RCOC.

FIMAL PROVISIONS
Alrticfe is

Maritime zones and Territorial limits

Mothing in this Agreement, nor any act or activity un}ﬂéf‘tak&n by the State Parties, the RCOC, the RMIFC, a

Partner or third parties in the implementation of or as 2 consequence of the Agreement, shall be construed as
implying acceptance by any State Party of a claim to territ@ry or maritime boundaries by another State Party.
This shall also apply to any protocol, annex or document made pursuant to of in connection with this

" Agreement.
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Article 15

Amendments

1

At any time after having signed the Agreement and after this Agreement has come into force, a State
Party may propose an amendment to this agreement by communicating the text of its proposed
amendments to the Depositary, which shall forward it diligently to all State Parties.

2. Anamendment shall be adopted by State Parties during one of their meetings uniless one represenied

State Party expresses its opposition. ?

3. Anamendment shall enter into force thirty (30) days after receipt by the Depaository of the instruments
of acceptance or approval of the amendment by all State Parties unless the State Parties agree
otherwise. ' : ' 3 '

Articl= 17

Setilaiment of Disputies and Remeadies

1. Inthe event of any doubt or dispute between two or more State Parties arising from the internretation.-.
or implementation of this Agreement, the State Parties shall consult each other in order to sattle the
dispute through diplomatic channels

2. MNotwithstanding the above paragraph, the State Parties shzll initiate discussions on any provision of

compensation where damages have arisen from a coordinated mission or measure undertaken
pursuarit to this Agreement.

Article 18

= * --—Ré&servations
Each State Party may formulate reservations to this Agreement to the extent that these are compatible with
the objectives of the Agreement.

Article 18
Declarations and communications

The foregoing article shall not prevent a State, when signing, ratifying, accepting or approving this Agreement,
from making any declarations or communications, in whatever form or description, in particular so as to
harmonise its laws and with the provisions of this Agreement, provided that such declarations and
communications are not intended to exclude or modify the legal effect of the provisions of this Agreement in
their application to that State,
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Articlz 20
Suspension

The Parties to this Agreement may temporarily suspend their obligations in zones under their
sovereignty if such suspension is necessary.for compelling national security reasons. Such suspension
takes effect at the mornent of natification to the Depositary and the Parties.

In the event of non-settlement of a dispute or reported failings by one or several Parties, this

Agreement may be terminated by one or more Parties that notify their intentions to the Depositary in

writing at least three (3) months prior to téermination taking effect. Upon receipt of the notification,

the Parties shall carry out consultations in order to resolve any disputes amicably within the notice
period of three (3) months, or urgently if the conditions of confidentiality are sffected.

Article 21
Withdrawal

Anv State Party may withdraw from this Agreement. Withdrawal shall take effect three (3) months
after receipt, by the Depositary, of the notification of withdrawal.

Upon reception of the notification of withdrawal, the Depositary sends a copy of the withdrawal
notification to other Parties.

This Agreement will continue to apply after withdrawal for any administrative or judicial proceedings
arising from measuras taken under this Agreement concerning the withdrawing State Party.
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The Anney to this Agreement Is considerad an integral part of the Agreement.
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Article 23

Depositary

1. The original version of this Agreement shall be deposited with the Secretary General Indian Ocean

Commission, who shall serva as the Depositary,

[38]

The Depositary shall tranismit a certified copy.of the Agreement to all signatories.

Driiclz 24 ;

Entry intd force -

This Agreement shall come into force on the date of its signature by at least three (2) States Parties. This

Agreement comes inio force as soon as the Depositary notifies the other Pariies of this third required

signature,

]

In witness whereof the undersignad, being duly authorised hy the Parties, have signed this Agreement.

Done at Balaclava, Mauritius, on Apri 28" 2018, in English and French languages, both versions being equally

authentic.

H.E.M. Youssoufa Mchamsd Ali
Secretary of Cabinet of the
Presidency

iMinister of Defence

Union of Comoros

\(7@@@2@%{

A

ttorney General
miinister of Justice, Human Rights
and Institutional Reforms
Republic of Mauritius

fb=

H.E.M, All Hassan Bahdon
Minister of Defence

H.E.M. Henry Rabary-Niaks
Minister of Foreign Affairs

in charge of relations with

Parliament

Republic of Djibouti

/)
] /'i’fﬂf{(ﬁ&

Governme

Republic ofISeychej,les

Republic of Madagascar
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AMNEX TO THE AGREEMENT FOR REGIOMAL AGREEMENT ON THE COCRDINATION OF

oP

EEATIONS AT SEA Iid THE WESTERN INDIAM OCEAN

il

© “GOVERMAMCE OF REGIOMAL CEMTRES”

Subjsct

i. At the regional level, 2 governing structure is created with the aim of ensuring the organisational
structure and operational framework of the Centres set up by the Agreement for the Setting up of a
Regional Maritime Information Exchange and Sharing Mechanism in the Western Indian Ocean Region
and the Regional Azreement on the Coordination of Operations 2t Sez in the Western Indian Ocean
respectively. .

2. The purpose of this Annex is to: ]

) establish a structure for dialogue and discussion for the Regional Maritime Information Fusion
Centre (RMIFC) and the Regional Coordination Operation Centre (RCOC) th'erea_fter referred
to as Centires or Regional Centres _

b) define the roles and responsibilities of each stalieholder in the organisation, operation and
decision-making process of the Centres; .. : -

¢) promote a common vision for implementation of sustainable activities of the Centres.

Dacision-making Structurs of the Ceniras

1. At the strategic level, there is a single governing body, referred to as the “Steering Committee”,
comman to both Centres set up by the Parties which defines their main orientation.
2. At the cperational level, a structure, referred toasa “Technical Commitiee”, for day-to-day matters

: e e - R - e - -

_ -isestablished for eack-Centre. . - 172 = L 8 =T~

The Stesring Commities

A, Membershia and mandatss

1. State Parties will constituts the Steering Committee.

2. Participation of Partners and other States to the meetings of the Steering Committee is governed by
the provisions of the specific agreements entered into at the time of their admission.

3. The Steering Committee is represented by its Chairperson.

4, The Steering Committee meets twice a year. The Committee will meetin extraordinary session when
necessary.

5. The chairmanship of the Steering Committee is held by Parties’ representatives on a rotational basis

chosen by the other Parties. The Host States cannot hold the Chairmanship.

6. Each State Party is represented by its National Focal Person in the Steering Committee.
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B. Responsibilities of the Stzering Commities

1. The Steering Committee has the overall responsibility to:

a) ensure that Regional Centres comply with and implement the mission entrusted to them by
the State Parties; )

b) ensure compliance with the confidentiality provisions in force in the Centres; _

¢} Ensure compliance or the adoption of national regulatory frameworks bromoting the regionzal
objectives sat; ’

d) decides on the admission of new members;

e} setmedium and long-term goals;

f]  ensure monitoring and enforcement of decisions taker:

g) approve and control the budget of each Regional Centre;

h) define the profile and terms and conditions of appointment of the Director of each Regional
Centre and validate his appointment on the proposal of the concarned country;

i} define the profile and terms and conditions of appointment of the deputy Director of each
Regional Centre and validate his appointment; and

J) dosuch act anciilary to anv of the above item.

2. Further, the Steering Committee shall examine and adopt, on the proposal of the Direcior of each of
the Regional Centre: '
a} strategic directions;
b) the strategic plan defining medium-znd long-term goals;
c) theannual budget;
d) theannual activity report and the approval of the accounts;
e} the organisational structure of the Regional Centres; and

I = —f) anyorganisationabrestructuring=" — - . = I e~ — e =T TS

IV, The Technical commitiea

A. Membersﬁig“

1. The Technical Committes is set up for each Centre:

2. Each Technical Committee is composed of the director of the Centre, the deputy director and the
lizison officer of each of the State Parties. Liaison officers from other States and partner institutions
atiend only in a consultative role.

3. The Technical Committee holds regular meetings at the Centre under the chairmanship of the director
of the Centre or his deputy.

B. Mandate of the Technical Committes

1. The Technical Committee is the implementing body for the decisions of the Steering Committee and
is central to the functioning of the Centre,

2. The Technical Committee is responsible for:

an

a) ensure the implementation, under the responsibility of the Director of the Centre, of the
decisions of the Steering Committee;
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4. The modalities for the designation of the Deputy Director of the RMIFC and RCCC will be decided ata
later date.

WlI. The Tinancizl resourcas of the Centies

1. In addition to the financial contribution of the Host countries to the Centres, the Centre's budgst may
be financed by contributions from:

a) State Parties
b) other State Parties and Partner Organisations;

c) intergovernmental organisations or non-governmental organisations; and

dj othersources, such as its own revenues

The diversity of funding sources is a guarantee for the long-term financial sustainability of the Centres.
As such, the Centres can conduct ad hoc or specific studies for the benefit of other organisations ar
actors on the evolution of maritime threats and trends as well as risks related to regional maritime
security, These ad hoc or specific studies will be undertaken in line with the clauses relating to the usa
of the maritime information and data mentioned in the Agreement. -

The Steering Committes may authorise the Director of the Centre, in accordance with the guidelines

previously set in this regard, to accept contiibutions as well zs donations or grants, subject to the
following conditions:

a) Autonomy of the Centre is not threatened:

b) Compatibility with the objectives and mandate of the Centre and

o c) Formal and systernaticapzrgval by the Steering Commitige before dishursement. = - -~
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: ADDENDA
]
- Pursuant Arricle 2 of this Agresment, the French Republic becomes a Party to this Regional
Agreement on the Coordination of Operations at Sar in the Western Indian Ocean.
] In witness whereof, the undersigned Authority duly mandated by the French Republic have
signed this Agreement. '
3 Done at Nairobi, Republic of Kenya, on November 26" 2018, in English and French
languages, both versions being equally authentic.
. f— R G e /]
(;—:vu:?fu,c‘a Acere ""ux-'a‘—'t\ e L" é"‘ljf?'w_’;"“‘?(
' ali - A (
] FHorn ST
‘] H.E. Mrs Aline Kuster-Ménsger
J ’ Ambassador of France in Kenya

French Republic

- CERTIFIED TRUE COPY OF THE ORIGINAL
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Telegrams: “DEFENCE”, Nairebi | . ULINZIHOUSE
Telephone: Nairobi 020-2721100 .0 Box 40668, NAIROBI -

KENYA -

When replying please quois

DECLARATION

Pursuent to AI_'ti-Cie 19 Io_f the Regional Agra_-am‘eni on the
 Coordination of Operations at Sea in the Western Indian Ocszax, 1t o
is hereby declared that the ‘signature on behalf of t,he_RepublicIc:)f
Kenya-_ is subject to subséquent Cabinet approval and ratiﬁcatidn' by -
the Kenya National Aésembly in accordance with Ke_nyei"s_
Constitution, 2010 and the Treaty Making and Ratification Act, Act

No. 45 o1 2012.

' P Nerrb
Datgd at Watrobi S cuecadasiduuins day of ... 4V Cnoen 2018
AN 1
CRINP I
T, H /
aAME BAY ~I{1(?é¥m }x{{\ﬁmo, SC, EGH

CABINET SECRETARY
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