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PREFACE

Mandate and Functions of the Committee

Article 124 of the Constitution of Kenya, provides for the establishment of Committees
by either House of Parliament. Committees are central to the workings, roles and
functions of Parliament as sct out in Article 94 and more specifically in Article 96 of the
Constitution as regards the Senate.

Parliamentary committees consider policy issues, scrutinize the workings and
expenditure of the national and county governments and examine proposals for
legislation. The roles of committees are twofold, investigative process and deliberative
process. The end results of these processes are reports to the House in plenary on inquiry
of certain issues under the mandate of a particular committee.

The Standing Committee on Finance and Budget is established pursuant to standing order
218(3) of the Senate Standing Order and is mandated —

a) To investigate, inquire into and report on all matters relating to coordination,
control and monitoring of the county budgels and (o examine —

i) the Budget Policy Statement presented (0 the Senate;

ii) report on the Budget allocated to Constitutional Commissions and
independent offices,

iii) the Division of Revenue Bill, County Allocation of Revenue Bill, and
cash disbursement schedule for county governments.

iv) to consider all matters related (o resolutions and Bills for
appropriations, share of national revenue amongs! the counties and all
matters concerning the National Budget, including public finance and
monetary policies and public debl, planning and development policy,
and

b) To pursuant to Article 228 (6) of the Constitution, (o examine the report of the
Controller of Budget on the implementation of the budgets of county governments.
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Membership of the Committee

The Committee was constituted by the House on Thursday 14t December, 2017, during
the First Session of the Twelfth (12" Parliament. The Committee as currently
constituted, comprises the following Members-

1.

2
3
4
5
0.
7
8
9

Sen. (Eng) Mohamed M. Mahamud, CBS,MP - Chairperson

Sen. (Dr) Isaac Mwaura, CBS, MP - Vice Chairperson
Sen. Wetang‘ula Moses Masika, EGH, MP - Member

Sen. Mutula Kilonzo Junior, MP” - Member

Sen. Aaron"Cheruiyot, MP - Member

Sen. (Dr.) Ali Abdullahj Ibrahim, CBS, MP - Member

Sen. (Dr) Rose Nyamunga, MP - Member

Sen. Boniface Mutinda Kabaka, MP - Member

Sen. CPA Farhiya Haji, MP - Member




BACKGROUND AND EXECUTIVE SUMMARY
Article 218 of the Constitution provides for the submission of the Division of Revenue
Bill and the County Allocation of Revenue Bill to Parliament, at least two months before

the end of each financial year.

The BPS is the precursor to the Division of Revenue Bill, since it sets the fiscal
framework underpinning the sharing of revenue between the two levels of government.
The adoption of the BPS Report paves way for the publication and subsequent
-irntroduction“of the Division of Re&enue Bill to the House. The Division of ReQénue Bill;
2019 was published and introduced in the National Assembly and passed without

amendments.

The Division of Revenue Bill (National Assembly Bills No. 11 of 2019), was submitted
to the Senate by the National Assembly and upon receipt the message was passed to the

House.

The Division of Revenue Bill, 2019 was read a First Time in the Senate on Tuesday, 9"
April, 2019, and thereafter the Bill stood committed to the Standing Committee on

Finance and Budget pursuant to standing order 140 (1) of the Senate Standing Orders.

The Bill provides for the division of nationally raised revenue between the two levels of
government as well as setting out specific resources to be provided to counties as
conditional grants and loans, and the Equalization Fund. In addition, the Bill is
accompanied by an explanatory memorandum as required in Article 218(2) of the
Constitution. The memorandum sets out the explanation of revenue allocation as
proposed by the Bill along with the evaluation of the Bill in relation to the criteria
mentioned in Article 203(1) of the Constitution. It also provides a summary of any
significant deviation from the recommendations from the Commission on Revenue

Allocation with an explanation for each such deviation.

Pursuant to Article. 118 (1) (b) of the Constitution and standing order 140(5) of the

Standing Orders of the Senate, the Standing Committee, in its consideration of the Bill,

invited key stakeholders, including the National Treasury, Council of Governors,
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Commission on Revenue Allocation, County Assembly Forum who made submissions

to the Committee.

The Committee also invited other non-state actors and the general public who similarly
participated and submitted their contributions. In that regard, the Committee facilitated
public participation and took into account the views and recommendations of the public

in its report to the Senate.

The enactment of the Division of Revenue Bill is critical in setting the stage for the
preparation of the County Allocation of Revenue Bill, which will inform the preparation
of respective county budget documents in a manner that is timely and enables fiscal

clarity and planning,

Committee’s Recommendations

The Committee recommends that the bill be approved with amendments. The
amendments include-

a) Amending the Equitable Share to the County governments from Kshs

310,000,000,000 to Kshs 335,670,000,000.
Adjusiments of the FY 2018/2019 by a three year average inflation rate 0/ 6.9%

b) Deleting the proposed allocations to the Leasing of Medical Equipment Project of
Kshs 6,200,000,000.
¢) Amending clause § (1) to indicate that any shortfall on revenues raised nationally

shall be borne by the national government,
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CHAPTER ONE

1.0 VERTICAL ALLOCATION OF REVENUE FOR FINANCIAL YEAR
2019720

1.1 HIGHLIGHTS OF THE DIVISION OF REVENUE BILL, 2019

1. The 2010 Constitution established two levels of government that are distinct and
interdependent. This set two levels of governance in relation to political
representation at the 10wér level through Couﬁfy Asscmblies and the national political
representation through bicameral Parliament comprising of the National Assembly
and the Senate. It also sets the financial devolution at the two levels of governments

at the county level and national level.

2. Article 203 and 218 of the Constitution provides for equitable sharing of revenue
raised nationally between the national and county governments. The Division of
Revenue Bill, 2019 provides for the allocation for financial year 2019/20. It details
the proposed sharable revenue, national government share of revenue, county

equitable share of revenue, conditional grants and the Equalization fund.

3. The Budget Policy Statement (BPS) being a precursor to the Annual Division of
Revenue Bill sets the fiscal framework in relation to equitable revenue sharing

between the two levels of government.

4. The Annual Division of Revenue Bill is prepared in accordance with Article 202 of
the Constitution, which expressly makes it mandatory for the nationally raised
revenue to be shared equitably between the national and county governments. The
equitable share of the revenue raised nationally that is allocated to county
governments is guaranteed to be not less than 15 percent of the revenue collected by

the national government and is further calculated on the basis of the most recent

audited accounts of revenue received and approved by the National Assembly.




5. Further to ensure that county governments are not starved of funds to carry out
functions and powers assigned to them under Schedule 4 of the Constitution, Article
202 guarantees that national government makes fiscal transfers to the counties of at
least 15% of the nationally raised revenue every financial year. The basis for I'Y
2019720 is the latest audited revenue and approved by Parliament for FY 2014/15 of
Kshs. 1,038.04 Billion.

6. The National Assembly approved the Division of Revenue Bill, 2019 recommending
an equitable share of revenue of Kshs 310.0 billion to the county governments and

Kshs. 1,561.42 billion to the national government.

7. The Division of Revenue Bill (DORB), 2019 consists of the following;

a. Total shareable revenue between the National Government and county
governments for FY 2019/20 is projected at Ksh. 1.877 Trillion of
which:

° The National Government share - Ksh. 1.561 Trillion

e Equitable Share- Ksh. 310 Billion which is 30% of the most
recent audited revenue approved by Parliament (Financial year
2014/15).

° The Equalization Fund- Ksh. 5.76 Billion which is 0.6% of the

most recent audited revenue approved by Parliament.

b. Conditional allocation- Ksh: 61.599 Billion of which:
| ° Additional conditional allocations from National Government
Share of revenue)- Ksh. 13.911 Billion
e Allocation from the Fue] Levy Fund (15%)- Ksh. 8.984 Billion

° Allocations as loans and grants- Ksh. 38.704 Billion

—8—The_total alloca‘timﬁo—fhe"counly governments for FY 2019720 is Ksh. '371.600—"
Billion.
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1.2 EQUITABLE SHARE TO COUNTY GOVERNMENTS FOR FY
2019/20 |

9 A review of the DORB 2019 and other attendant documents indicates that the
following was considered in coming up with the equitable share —

o The bascline of Ksh. 304.96 Billion was used. This is after the alleged
reduction/ revised equitable share to county governments for FY 2018/19.
The Division of Revenue Act (DORA), 2018 allocated Ksh. 314 Billion.

o The baseline of Ksh. 304.96 Billion is grown by an ad_'j-{lstment by adding
Ksh. 5.04 Billion.

o The equitable share for FY 2019/20 becomes Ksh. 310 Billion.

1.3 CONDITIONAL ALLOCATIONS TO COUNTY GOVERNMENTS FOR FY
2019720

a) Additional conditional allocations (National Government Share of Revenue)

10. In accordance with Article 202(2) of the Constitution, the national government may
allocate additional conditional allocations to the county governments from the
national government share of revenue raised nationally, whose main object is intended
to finance national strategic interventions to be implemented -by the county
governments. During the current FY 2019/20 the total additional conditional
allocations from the revenue raised nationally, stands at Ksh. 22.9 billion. These
conditional grants are transferred to county governments and included in the budgets

of county governments to be approved by the respective county assemblies.

ii) Level 5 Hospital (Kshs. 4,326 M): During the financial year 2019/20 the national
government proposes to allocate Ksh. 4.3 billion. The objective of the conditional
grant to level 5 hospitals is to sustain service delivery in designated Level 5

hospitals mainly former Provincial General Hospitals. This is to be achieved by

targeting medical and surgical subspecialfies, inter-county referral services and

medical training.

Standing Committee on Finance and Budget Report on Division of Revenue Bill, 2019

| SENATE




ii) Supplement for Construction of County Headquarter (Kshs. 485 M): The grant
was introduced as part of conditional grant during financial year 2016/17 whose
purpose is to support construction of offices in five (5) County Governments
which, in 2013/14, did not inherit adequate facilitics from defunct Local
Authorities  that could accommodate the new County  Governments’

administration both County Executive and the County Assemblies.

v) Compensation Jor User Fees Forgone (Kshs. 900 M): This conditional grant was
introduced during the financial year 2015/16 with the objective of compensating
public dispensaries and health centers for lost revenue on abolishment of user fees.

The grant has been set at Kshs. 900 million since its inception.

v) Road Fuel Levy Fund (Kshs. 8,984 M): The main objective of the Road
Maintenance Fuel Levy Fund is to maintain county roads. The allocation has
grown over time from Kshs 3.4 billion in 2015/16 to the proposed Kshs 8.98
billion. The allocation to this conditional grant is based on collections from the
Roads Maintenance Fuel Levy Fund at 15% of total projected collections. The
allocation caters for the maintenance of public roads, including the former local

authority unclassified roads.

vi) Rehabilitation of Village Polytechnics (Kshs. 2,000 M): The conditional grant
was introduced in FY 2017/18 with the initial allocation of Kshs 2.0 billion and
has been maintained at the same amount for the subsequent years. The main
objective of this targeted grant to the county governments is to improve access,
quality, equity and relevance in Vocational Training, through rehabilitation of the

village polytechnics.

vii) Leasing of Medical Equipment (Kshs. 6,200 M) The programme has bheen

running since FY 2015/16 with initial allocation of Kshs 4.5 billion and grown to

shs 9.4 billion in FY 2018/19 but has been scaled down to Kshs 6.2 billion in
= + O T 7 P 10 Aahs 6.2 Dilhio
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FY 2019/20. It aims at supporting provision of specialized medical services in
public hospitals in an effort to improve access to specialized medical services for
all Kenyans, especially those living in rural arcas. The objective is to equip at least
two medical facilities at each county and upscale the referral system at the county
level thereby casing congestion at national referral hospitals and at the same time

reduce distances in seeking medical health care.

b) Conditional Allocations (Loans and Grants)

11.These are conditional allocations from development partners that amount to Ksh.
38.704 Billion for FY 2019/20. The conditional allocations are disbursed through
State Departments according to the respective financing agreements and in fulfilment
of the set conditions. During the FY 2019/20, the following additional conditional

allocations will be channeled to counties;

i) Kenya Devolution Support Program (KDSP) County Capacity Building
(“level 17) Grant of Ksh. 1.410 billion. This is the third year of its
implementation and is a conditional grant financed by a World Bank credit to
support county governments’ capacity building. This grant has been reduced from

an allocation of Ksh. 2.3 billion in FY 2018/19 to Ksh. 1.4 billion in FY 2019/20.

ii) Kenya Devolution Support Program (KDSP) Performance (“level 2””) Grant
amounting to Ksh. 4.890 billion. KDSP “Level 2~, financed by a World Bank
credit, is a performance grant which will be utilized by beneficiary counties
toward physical investments articulated in their respective County Integrated
Development Plans (CIDPs). As such, this grant is intended to incentivize county

governments that achieve good results in the PFM Reforms.

Performance is to be assessed by an independent firm to be recruited through a

competitive process—The budget allocation-for this grant, whiek-s in its-third year —

of implementation, has increased from Ksh. 4 billion in financial 2018/19 to Ksh.

1 =3 Standing Committee on Finance and Budget Report on Division of Revenue Bill. 2019
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4.9 billion in financial year 2019/20 to cater for increased number of counties who

will have met the performance score alter independent assessment.

iii)Transforming Health Systems for Universal Care Projcct conditional

allocation of Ksh. 2.994 billion (World Bank credit):- This conditional
allocation through the Ministry of Health is meant for continued improvement in
delivery, utilization and quality of primary health care services with focus on
reproductive, maternal, new-born, child and adolescent health (RMNCAH) at the
county level. This additional conditional allocation has reduced to Ksh. 2.99
billion in the financial year 2019/20 from Ksh. 3.6 billion in FY 2018/19 in
accordance with the financing agreement between the donor and the National

Government.

iv) DANIDA Grant (Universal Healthcare in Devolved System Program) Kshs

—effective response in_case of crisis or emergency—— - —_—

986.583 million: The purpose of the grant is improvement of access to quality of
primary health care and reproductive, maternal, newborn, child and adolescent
health (RMNCAH) services at the county level. It is implemented through
Ministry of Health who are responsible for ensuring funds are included in the
budget estimates of the ministry for the FY 2019/20 and submission of quarterly
and annual financial and performance reports to the National Treasury and

Separate copies to each county government,

National Agricultural and Rural Inclusive Growth Project (NARIGP) of Ksh.
7.232 billion (World Bank credit): - This additional conditional allocation,
which in FY 2018/19 amounted to Ksh. 1.05 billion is expected to increase to Ksh.
7.2 billion in FY 2019/20. This conditional allocation is meant to compliment
efforts by counties to increase agricultural productivity and pxoﬁtablllty of

targeted rural communities in selected counties, and to provide immediate and

-— e
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vi) EU-Instruments for Devolution Advice and Support (IDEAS) grant of Ksh.
492.698 million: This grant, which is in its third year of implementation, is
expected to decrease from Ksh 1.04 billion in FY 2018/19 to Ksh. 492.7 million
in Y 2019/20. The allocation is meant for disbursement of the 2"¢ tranche of the
grant to facilitate implementation of projects identified in financial year 2018/19
for the achievement of Local Economic Development (LED) in the county
respective contracts.

vii) IDA (World Bank) - Kenya Climate Smart Agriculture Project (IKCSAP) -
Kshs 3.643 billion: This conditional grant to the counties is implemented through
the State Department of Agriculture. Purpose of the grant is fo increase
agricultural productivity and build resilience to climate change risks in targeted

smallholder farming and pastoral communities.

viii) Kenya Urban Support Program (KUSP) - Urban Development Grant (UDG)
additional conditional allocation of Ksh. 11.464 billion: - The objective of this
additional conditional allocation is to establish and strengthen urban institutions
to deliver improved infrastructure and services in participating counties in Kenya.
It is in its second year of implementation and is meant to ensure provision of
capacity building and institutional support to 47 counties. However, direct
financial support will be provided to 45 counties other than the city counties of
Nairobi and Mombasa, and to 59 potentially eligible urban areas within those

counties.

ix) Kenya Urban Support Project (KUSP) - Urban Infrastructure Grant
Allocation (UIG) - Ksh. 396.000 million — The main purpose of this programme
is to provide support to participating County Governments for the formulation of
urban de\'/elopment plans including the establishment and operétion of urban

———institational arrangements—sweh as charters; boards-administrations and-operation

of Urban Institutional arrangements and for the initial preparation of urban
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infrastructure investments. This grant has decreased from an allocation of Ksh.
1.854 billion in FY 2018/19 to Ksh. 396 million in Y 2019/20 because the
allocation in FY 2018/19 included a balance of Ksh. 927 million carried forward

from the FY 2017/18.

x) IDA — Water and Sanitation Development Project (WSDP) World Bank
Credit of Ksh. 3.50 billion: The Project Development Objective (PDO) of this
program, financed by this additional conditional allocation, is to improve water
supply and sanitation services in six sclect counties located in the coastal and north
castern regions of Kenya. This will be achieved by investing in water supply and
sanitation infrastructure in urban centers in these counties. This additional
conditional allocation, which has been reduced slightly from Ksh. 3.8 billion in
FY 2018/19 to Ksh. 3.5 billion in FY 2019720, is meant to facilitate continued

implementation of the projects started in 2018/19.

Xi) Sweden Agricultural Sector Development Support Programme (ASDSP) 11-
Ksh. 849.626 million: The ASDSP II, which is in its second year of
implementation, is part of the implementation strategy of the Agricultural Policy
(AP) for the national and county governments. In line with the AP, the overall goal
of ASDSP 1I is to contribute to “transformation of crop, livestock and fishery
production into commercially oriented enterprises that ensure sustainable food and
nutrition security”. The Programme Purpose is “to Develop Sustainable Priority
Value Chains (PVCs) for improved income, food and nutrition security”, which

will contribute to achievement of the “BIG FOUR” agenda of the Government.

Xi) EU- Water Tower Protection and Climate Change Mitigation and
Adaptation Programme (WaTER) - Ksh. 495.000 million: -The purpose of this
additional allocation, which is in its second yéar of implementation, is to facilitate

——-the implementation-of thenational climate-change action plan-and the master plan —

for the conservation of water catchment areas of Cherangany Hills and Mount

e

_—
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xiii)

Elgon and includes Lake Victoria and Turkana basins. It is also addressing a
number of cross-cutting issues like climate change, gender equality, good

governance and human rights.

Drought Resilience Programme in Northern Kenya (DRPNK) - Ksh. 350.000
million- This is a new programme financed by proceeds of a loan and grant from
the German Development Bank for Turkana and Marsabit counties. The
programme objective’is defined as follows: *'to ensure that Drought resilience and
climate change adaptive capacities of the pastoral and agrolJpastoral production
systems and livelihoods in selected areas of Turkana and Marsabit County are
strengthened on a sustainable basis by expanding and rehabilitating relevant
infrastructure.” The expected projects outputs are to ensure: - access to water is
improved for humans and livestock; fodder basis is improved; access to market
infrastructure is improved; and rural transportation is improved in the two

counties.

Standing Committee on Finance and Budget Report on Division of Revenue Bill, 2019
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CHAPTER TWO

2.0 SUBMISSIONS FROM STAKEHOLDERS DURING PUBLIC

HEARINGS

12. This chapter presents the deliberations of the Committee with various stakeholders. It

highlights the views and recommendations of the public submitted during the public

hearings held on Tuesday, 23 April, 2019,

STAKEHOLDER OBSERVATIONS AND RECOMMENDATIONS T
O

International
Budget
Partnership-
Kenya and
Institute of
Certified Public

Accountants of

Kenya -ICPAK

-

Equitable Share 2019/20- The National Treasury and the
Commission on Revenue Allocation still do not agree on what is
the revenue growth factor that should be used to determine the
growth of the equitable share between 2018/19 and 2019/20. This

is the third year that this has happened. While CRA is proposing

using a 3-year inflation average the National Treasury is quite
vague on how low revenue collection has been applied to arrive
at its’ proposal.

The formation and allocation to conditional grants do not seem
to follow any predictable pattern and the growth in their
allocations from one year to the next seems arbitrary. Based on
this trend it’s not clear if the allocations to some of the grants are

adequate and how.sustainable they are in the long term.

Public debt repayment and pension are having an impact on how

much is available to be shared between national and county

government. Good policies to manage the two obligations are key
to ensure there is sustainable funding to counties.

The growth of the equitable share continues to decline- The

—National “Freasuryhas recomnrended Kshs. 310 billionas the |

| SENATE
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STAKEHOLDER

]

OBSERVATIONS AND RECOMMENDATIONS

percent lowers than the Kshs. 314 billion that was E&m
the Division of Revenue Act 2018. However, it is 2 percent
higher than the revised figure of Kshs. 304 billion in the Budget
Review and Outlook Paper 2018. The recommendation in the
DORB 2019 is the lowest growth since the onset of devolution
the growth has been declining year on year.

The CRA recommendatlon of Kshs 336 billion is a gr owth of
7 percent which is based on actual three-year average annual
inflation. There is no consistent approach in deciding the size of

the growth of the equitable share from one year to the next.

For fairness in the division of revenue, the revenue growth
factor should be predictable and based on the revenue raised in
the country and how it grows over time. Using inflation as
opposed to revenue growth, results in substantially lower
projections for counties.

The average growth in ordinary revenue between 2011 and 2017
was 14 percent. Therefore, the use of inflation biases the division
of revenue process toward national government, when actual
revenue growth has consistently been above inflation, then the
difference between the inflation rate and the revenue growth is
captured entirely by the ngtional government. This is not

consistent with the principles of fairness in revenue sharing.

_government. The same goes—for pension and—salaries to

Management of public debt and pension key to ensure
counties have fair growth in their equitable share- Public debt
is a non-discretionary obligation which has a bearing on the size

of revenue that is eventually shared between the two levels of

constitutional offices. The higher the share of ordinary revenue

| SENATE
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STAKEHOLDER OBSERVATIONS AND RECOMMENDATIONS

that is takeﬁwaﬁ by these nation:-lrl“obligations the lower the

sharable revenue and allocations to counties. Therefore, the
Senate has to find ways to link public debt policy to the
division of revenue process. The same applies to pension
payment which is taking a growing share of ordinary revenue as

shown in the table

_ﬁh\

Significance of Audited Financial Statements- The DORB
2019 uses the 2014/15 Audited accounts as the most recent yet
the Auditor General finalized and submitted to Parliament reports
up to FY 2016/17.The Division of Revenue Bill 2019 should usc
the most current audited accounts to determine revenue

allocation.

Connection between the Budget Policy Statement and the
Division of Revenue- The BPS lays out the national priorities
over the medium and they are not limited only to national
government functions. The allocations in the DoRB should

reflect the priorities as laid out in the approved BPS since it is

debated in both Houses of Parliament.

as recommended Kshs. 22.9

billion be allocated to counties as conditional grants. However,

Conditional grants- The DORB h

the growth of the grants based on allocations from previous years |
raises questions on what the guiding policies say about the
allocations. For example, the allocations to Jeve] 5 hospitals and

compensation for user fees forgone remain the same ag the

approved amounts in 2018/19. Should therc be an annual

adjustment even for inflation?

Allocations to Compensation for user fees forgone may be

unrealistic- The grant has received the same allocation of Ksh

_ — -_— —_— e
_\\\

Standing Committee on Finance and Budget Report on Division of Revenue Bill, 2019

| SENATE




) ] ]
OBSERVATIONS AND RECOMMENDATIONS

900 million since the start of the program in 2015/16. The
distribution of the fund in 2018/19 was based on the population
of each county as a sharc of the total country population.
However, the fund is meant to be a reimbursement for the fees
that counties forego by not charging patients who visit their
health facilities. Therefore, a better way to know the need for
services and a better way to cstimate whether the ”gram is

adequate is to look at health facility visits in Kenya.

Has the policy on leasing of medical equipment changed? -
The language in the DoRB seems to indicate that the proposed
allocation of Ksh 6.2 billion is to facilitate the, “purchase and
maintenance” of specialized health equipment. This seems to
indicate that the policy has changed from leasing the equipment
to purchase. The Senate should clarify whether this is the case.
Senate needs to clarify on adequacy of personnel and necessary

infrastructure for the medical equipment.

STAKEHOLDER
Council . of
Governors

Short Falls in Revenues- CoG rejects the proposal in section.5
of the Bill that requires the Cabinet Secretary National Treasury
to set threshold for which the National government shall bear the
shortfalls in the revenue. Recommends for the retention of the
national government bearing wholesomely the revenue
shortfall experienced in any financial year. Section 5(2) of the
Bill already awards the national government the
responsibility over exceeded revenue collection. This
principle should be applied across the board. If there are
shortfalls then national government bears the shortfalls and if the

collection exceeds the revenue targets then the exceeded

collection is accrued to the national government

| SENATE
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The audited and approved accounts applied in the allocation

to County

Governments are based on the 2014/15 financial year which is

four financial years back yet it represents only 30% of the
approved accounts. If the Counties cquitable share was to be
equated to the projected shareable revenues of Ksh1.87 trillion,
it would equate to 16.5% just barely above the minimum

constitutional requirement. This is not equity at all.

— OO O

The Council therefore rejects the proposed ksh 310 billion to

County

Governments based on the following:

° The proposed revenues to Counties in the 2019/20 FY is a
negative reduction by -1.27% from the current approved
Division of Revenue Act of Kshs. 314 billion to Kshs. 310
billion.

e The ordinary revenues are projected to grow by 13% in
the 2019/20 FY giving no reason for the reduction in

Counties equitable share.

e The Country’s economy has also been projected to grow

by 6.2% from the current 6.1%. There is therefore positive
oﬁtlook in terms of economic growth and growth in
ordinary revenues and hence there is absolutely no
scientific reason for the equitable share of revenues to the
counties to be reduced.

° Average inflation rate over three years is averaged at 6.7%

meaning that the dvmagjc cost of provision of services has

510wn by that pcmcntdg)c A reduction of Counties

equitable share shall not cater for the growth in provision

\\_
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of selv1ccs IF6.7 T% is apphcd as a growth wih factor “then the

compensation to Counties based on the cost of provision of

services.

o The Council proposes that those proposals in the recurrent

The Council also rccommends for the institution of a

Committcc ttce to develop 2 formula on_the revenue growth

e R

e

least amount to county governments should be Ksh 335.7

billion. Ksh 21.7 being the growth factor of inflation.

CoG therefore requests  the Senate  to consider

The Commission 0N Revenue Allocation has proposed for
an increment in the recurrent expenditure ceilings for
County Assemblies by almost Ksh 1 billion from the
current Ksh 32.7billion to proposed Ksh 33.2 billion. T his
allocation has not considered the proposed equitable share

reduction from Ksh 314 billion to Ksh 310 billion.

expenditure ceilings should be reduced by the same
amount because County Governments do not have
alternative means of revenue mobilization.
The total ploposed recurrent expenditure by CRA 10 the
County Governments is Ksh 59.9 billion with the County
Assemblies recommended Ksh 33.2 billion and County
Executive Ksh 26.7 billion.
Against a proposed allocation of Ksh 310 billion then
there is only Ksh 250 billion shared across Counties for
development. This is not adequate hence the request for
the increase of Counties allocation to at least Kshs. 335.7
billion to cater for the increased cost of provision of

services.

__/_—//,,__ —

e

4 glanding Committee on Finance and Budget Report on Division of Revenue Bill, 2019

| SENATE



SIAK[*H()I DER ()BSERVAH()NS AND RI‘C()MMENDAIIONS

factor to be applied over a given period of time to allow for
predictability in division of revenue.
Currently there is no framework to guide on this as we are left to

figures produced and recommended by the National Treasury

which in many instances have remained unreliable as they have

been revised from time to time.

The Council therefore recommends for the equitable share to

County

Governments in the 2019/20 not to be less than Ksh 335.7
billion.

Health Sector- The Bill highlights that “the funds allocated to

Level 5 hospitals are only transitional and may be re-allocated to
fund Universal Health Coverage once it is scaled up to all 47

Counties.” It however not clear what the UHC policy referred in

the Bill. The Senate should help locate this policy and how the

allocation towards level 5 wil] be transformed to UHC.

The Budget Policy Statement FY 2019/20 proposes scaling up of

UHC after the Pilot in the 4 Counties. The CoG recommends that

following UHC pilot in the Four (4) Counties, funding for the
other 43 Counties should allocated by the National Treasury
through the MTEF budget process directly to all Counties. The

Senate should intervene and ensure this is fast- tracked.

The Budget Policy Statement FY 2019720 indicates MoIl plans
to supply medical equipment to health facilities across the

Counties. The Council recommends that the funds should be

S R xhanncllcd4li4:ectly—€0—€0unty governments and captured

—_—

-_—

—
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locally through their budgets since the health facilities are
under the jurisdiction of County Governments.

The Managed Equipment Service (MES) experience has shown
that not all

Counties received all the equipment yet all the Counties are

paying equal amounts annually

National
Treasury and

Planning

The Bill allocates county governments an equitable share of Ksh.
310 billion for the financial year 2019/2020. Compared to the
revised allocation of Ksh. 304.96 billion for the financial year
2018/19, this reflects an increase of Ksh. 5.04 billion or 1.7
percent. This allocation is twice the constitutional minimum of
15 percent of the latest audited revenues of Ksh 1,038 billion for
FY 2014/15. This is an unconditional allocation to be shared
among County Governments in accordance with the formula for
sharing revenue approved by Parliament under Article 217 of the
Constitution. Since this is an unconditional allocation, County
Governments are expected to plan, budget, spend and account on

the funds allocated independently.

The allocation of Ksh. 310 Billion, derived from the revised
allocation of equitable share to Ksh.304.96 billion for the
financial year 2018/19, was tabled and discussend at Inter-
Governmental Budget and economic Council (IBEC) and
therefore requests that it be supported. The equitable allocation

takes into account the cost of devolved functions

The Bill has provided for additional conditional allocation

from the national government share of revenue amounting to

Ksh. 22.9 billion. These éonﬂditional zllloéati()ﬁs include:-

| | SENATE
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T ks 5 ha facilitate the leasing of modern
specialised medical equipment in at least two health
facilities in each County Government over the medium
term. This will facilitate Casy access (o specialised health
care services and significantly reduce the distance that
Kenyans travel in sczuch ol such services.
o Kshs. 4 3 Billion for Level-5 hospitals. Hon. Members,
Level-5 hospitals have continued to play a significant role
in providing specialised healt h care services to Kenyans.
These hospitals provide specialised health care services to
citizens residing within and outside their host County
Governments, usually for complicated cases referred from
lower level health facilities. In order to compensate them
for the costs incurred in rendering services to
neighbouring County Governments, the National.
Government proposes to allocate Ksh 4.3 billion to be
transferred to County Governments as a conditional grant
e Ksh. 900 Million to compensate County Health faéilitics
for forgone user fees. It is the intention of government to

sustain the Government policy of not charging user fees in

public health facilities. In this regard, and in furtherance
of this policy, the National Government has allocated Ksh.
900 million in the financial year 2019/20 to compensate
county governments for revenue forgone by not charging
user fees in the county health facilities.

e Ksh. 8.98 Billion from the Road Maintenance Fue) Levy

Fund to further enhance County Gover nment’s capacity o

repair and maintain county roads. This allocation s

\\_\\\\_\
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equivalent to 15 percent of the Road Maintenance Fuel
Levy Fund.

o Ksh. 2 billion for Rehabilitation of Youth Polytechnics,
meant to support county governments in equipping
Technical and Vocational Centres and capitation of
student fees which aims at enhancing access to quality and
relevant vocational skills training.

o Ksh. 485 Million to supplement county allocation for the
construction of county headquarters in five counties: This
conditional allocation, which is in its final year of
allocation, is intended to further supplement financing for
construction of headquarters by five County Governments
that did not inherit adequate offices. The five counties are

[siolo; Lamu; Nyandarua; Tana River and Tharaka Nithi.

Besides the shareable revenue (as defined in the Commission on
Revenue Allocation Act of 2011), county governments have also
been allocated an additional Ksh. 38.7 billion from proceeds of
loans and grants from development partners. This brings the total
allocation to county governments in 2019/20 to Ksh. 371.6
Billion or 36 percent of last audited revenue and approved by

Parliament.

The memorandum appended to this Division of Revenue Bill,
2019 clearly demonstrates that in arriving at the total county
allocation from the shareable revenue of Ksh. 1,877 Billion in
2019/20, the National Government has taken into account the
criteria set out in Article 203(1) of the’ Constitution. Of the total
_shareable revenue_in 2019/20 (Ksh.—1,877 Billion), county—-

governments have been allocated Ksh. 310 Billion or 17.3

! Standing Committee on Finance and Budget Report on Division of Revenue Bill, 2019
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Of the balance, which js the National Government share, 62.4
pereent has been allocated to national interest, public debt and

other national obligations and contingencies, leaving only Ksh.

377 Billion or 20 percent for other national government needs
such as infrastructure, national security (defence, police ete),
foreign affairs, international trade etc. This therefore means that

National Government will have to borrow to finance its needs.

-_—

An evaluation of the Bill in relation to the criteria set out in

Article 203 (1); and a summary of any significant deviation from
the Commission on Revenue Allocation’s recommendations,
with an explanation for each such deviation in order to comply
with the Constitutional requirement, a memorandum has been

prepared and appended to the Bill.
]
Vivienne Taa

¢ Use of Aged Audited Accounts as the Basis for

Revenue Allocation- Article 203 (2) of the Constitution

of Kenya requires that the equitable -share of revenue
raised nationally allocated to the counties be no less than

15% of all revenue collected.

° Article 203 (3) qualifies this by stating that the allocation

should be calculated based on the most recent audited

accounts approved by the National Assembly.

° The DoRB 2019 states that the latest audited accounts
approved by the National Assembly are those of
FY2014/2015 and this is the basis for calculation of the

equitable share to be allocated to the counties in

{3 Standing Committee on Finance and Budget Report on Division of Revenue Bill, 2019
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allocated to the counties in FY2019/20 is based on
revenue collected 5 years ago.

o According to Kenya Revenue Authority [KRA] reports,
KES  1,365,000,000 revenue was collected in
'Y2016/2017. Meaning, if treasury had for instance relied
on this, even with the percentage of national revenue
allocated to the counties remaining at 30%, the equitable
share to the counties would be KES 409,500,000,000
representing an additional KES 99.5 Billion on equitable

share alone.
Senate should speak boldly against continued use of aged

audited accounts as the basis for equitable revenue sharing

and also provide leadership in finding a sustainable solution.

Allocation for Leased Medical Equipment Scheme-

o The leased Medical Equipment Scheme is a long-term
contractual project by the national government, currently
in its 5th year of implementation and aimed at supporting
provision of quality healthcare services in the counties.

o In February 2015, the Ministry of Health awarded leasing
agreements worth KES 43 Billion to various contractors
for provision of specialized medical equipment and
technology to counties.

o The total tender sum for this project is USD 432,482,160
paid in quarterly instalments of USD 15,445,790. As of
November 2018, the total amount paid was USD
181,711,278 with a balance of USD 287,850,780 still

__remaining._ e e S —
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e Despite several accountability and transparency issues

raised by the counties including lack of full disclosurc
of the contract details by the Ministry of Health, they
were still compelled to pay KES 95M annually for the
project, with the deductions made directly from
county allocations by Natio_nal Treasury.

e This was later revised upwards to KES 200M,

representing more than 100% variation of contract in

contravention of public procurement rules and
regulations.

° Each county is expected to pay a flat figure of KES 200M

despite not receiving uniform equipment,  thereby
disadvantaging counties that received less equipment.

° With the exception of Intensive Care Unit [ICU] and

Central Sterile Services Department [CSSD], various
equipment installed under this scheme are not in use in at
least 24 counties across Kenya.

° Recurrent costs such as equipment maintenance and

supply of consumables, reagents and spare parts were to

be covered at no additional cost. However upon project

implementation, counties were informed that only -a

start-up kit would be provided.

In view of the various issues surrounding the implementation
of this project, the balance and remaining repayments should

be shouldered by the National Government.

The KES 6.2 Billion allocated for leasing of medical

—_— ———
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» counties for provision of healthcare services under the
Foregone User Fees.
Free Maternal Healthcare Funds Disbursed as a
Reimbursement-
o In 2013, the government introduced frec maternal
~ healthcare. Initially counties would receive re-
imbursement to cater for this quarterly but this was later
revised and put under the NHIF Linda Mama Scheme in
2016.
o Registration for Linda Mama has been slow with about
268,171 registrations as at March 2018. Tt is estimated that
the average annual registration into the scheme is 130,000.
A significant number of mothers who would benefit from
free maternal healthcare end up missing out due lack of
awareness, especially at the grassroots level.
e Mr. Benson Murage’s case in February 2019 clearly
illustrates the ineffectiveness of the Linda Mama Scheme.
He was arrested and arraigned in court for attempting to
sneak his new born child out of Kenyatta National
Hospital because he couldn’t afford his wife’s maternity
fees, yet this is a service that the government supposedly
offers for free.
Considering provision of healthcare services is a largely
devolved function, a better approach would be to provide the
allocation for free maternal healthcare to the counties as a
conditional grant. This would climinate the need for pre-
o | registration in order to benefit from free maternal healtheare
services.
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Counties already receive conditional grants to run Level 5

hospitals. It makes sense to include free maternity healthcare as

an additional conditional grant because under the current

arrangement of the allocation being channelled through NHIF,

counties are unable to forecast and plan in advance to better scrve

citizens.

At the beginning of every financial year, counties will have a

clear view of the amount of money available for free maternal

healthcare services because the allocation will be included in the

Division of Revenue Bil] and eventually the County Allocation

of Revenue Bill.

Allocation for Rehabilitation of Youth Polytechnics-

e According to the DoRB 2019, the conditional allocation
for the rehabilitation of youth polytechnics is in its 3rd
year of implementation through the State Department of
Vocational and Technical Training.

°  Only KES 2 Billion has been allocated for this translating
to approximately KES 42.5 M per county. The question is

what is the basis of this? In terms of resources, this is

really a drop in the ocean considering the youth in Kenya
—persons aged 18 years to 35 years — make up 55% of the
population.

o With the current population of Kenya estimated to be at

n e 7 40Million, this would appreximately be 22 Wfillion

people.
SN N S
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e [fthe government is serious about empowering the yoﬁth,
they should invest in them and their education, training
and activities.

Considering all youth and indeed citizens live and reside in
counties, an additional amount should be added to the current
KES 2 Billion allocated for the rehabilitation of youth |
polytechnics from the KES 16.2 Billion allocated for youth

empowerment by the national government.

Commission  on
Revenue

Allocation

The Division of Revenue Act (DoRA) 2018 and the County
Allocation of Revenue Act, 2018 allocated Kshs. 1,367 billion
and Kshs. 314 billion to the national and county governments
respectively for FY 2018/19 as equitable share from the
nationally raised revenue. The DoRA 2018 and CARA 2018 have
not been amended to change this allocation. An allocation of an
equitable share of Kshs. 305 billion to county governments in the

Division of Revenue Bill 2019 has no legal basis.

The national government projects the shareable revenue for
2019/20 at Kshs. 18877 billion. At minimum, the Commission
recommends that allocations to both levels of government be
adjusted by a three year average inflation rate of 6.9 percent. This
will increase the county allocation by 6.9 percent from Kshs. 314
billion to Kshs. 335.7 billion and the national government
allocation by 12 percent from Kshs. 1,367 to kshs. 1,541 billion.
Part of the additional allocations to national government should

be used to retire the public debt.

[t is the considered view of the Commission that five cities

namely: Nairobi, Mombasa, Kisumu, Nakuru and Eldoret are

centres of economic growth and provide unique services such as

SENATE
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plowsmn of sewerage systems, water reticulation, solid waste
disposal and storm water drainage and management to the
residents. In view of this the Commission persuades the Senate

to Consider the new conditional grant of Kshs. 5.0 billion to

finance cities starting in Y 2019/20.

—_— —_—

The Commission recommendation was based on:
° Prevailing budgetary provisions to both levels of
government as the base.
° Adjustment for inflation

T

The Institute for Negative impact of national debt on shareable revenue

Social overlooked-Kenya’s public debt has reached unsustainable

Accountability levels whereby from J uly, an equivalent of 61 per cent of the total
projected tax collection of Kshs. 1.87 trillion will be spent on
debt repayment, leaving only Kshs. 693,854 for recurrent and
development expenditures which will lead to a collapse of

government services. This implies that implementation of the Big

Four Agenda is not tenable and more crucially service delivery at

county level stands a risk of disruption.

The Controller of Budget and Parliamentary Budget Office have

both flagged this threat in their recent reports. It is notewouhy

that the Constitution places upon Parliament the res ponsibility of
ensuring that the national government adheres to constitutional
and statutory principles on public finance management. The

Division of Revenue Bill as presently prepared fails to

address itself to the shortcomings of the present fiscal
management framework, and therefore falls short of the

e - *J’constitutiomri‘oversight mandates placed upon Parliament.
e , e SEUU
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— attainment of-the-bigd agenda. ——

The Division of Revenue Bill disregards Commission on
Revenue Allocation recommendations on shareable revenue-
Whereas the shareable revenue has been growing in nominal
terms, it has been falling in real terms due to a failure to compute
it based on the latest audited accounts and the conservative
criteria used by the Natipnal Treasury to adjust for inflation. This
is further compounded by failure to cost county functions and a
minimalist application of the constitutional requirement of 15
percent. The auditor general has tabled audit reports up to
the 2017/18 FY, but these have not been approved by
Parliament.

The Division of Revenue Bill can therefore be construed as

offending Articles 174, 202 and 203 of the Constitution.

For instance, the BPS, 2019 identifies several functions that are
yet to be devolved and funded including statistics, land survey,
mapping and housing, cooperatives, mechanical and transport
equipment; ferries and harbours that are critical to actualization
of the big 4 plans at the county level. Recommendations:

e Declare a national debt crisis and institute emergency
measures.

o Urgently revise the National Treasury Framework to
accord with the Constitution and support actual
devolution needs by adoption of the Commission on
Revenue Allocation proposed allocation to shareable
revenue.

o Institute a process to generate a strategic fiscal plan for

| SENATE
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and objective criteria for determining national interest has
resulted in disputes between the national government and county
governments. Following the court action by the Council of
Governors, the matter has been in mediation since 2016 with no
resolution to date. While the process drags on, the National
Treasury continues to use a definition of national interests which

inimical to county interests. It is therefore behoves all parties

concerned to strive towards a consensus. Parliament can

contribute to the discourse by including in the division of

revenue performance accountability reporting.

Conditional Grants-The framework for the management of
conditional grants continues to be weak, and indeed does not
meet the constitutional requirements for fiscal prudence and
transparency. The information on loans and grants in the DORB
is incomplete and does not meet the standards for the PMFA

Section 48. There seems to be no clear criteria followed in the

determination of the growth factor, size and distribution of
conditional grants to county governments. There is no
information that explains the margin of increases over the years
or the factor.used to explain the increase or reduction of
allocations over the years. Performance information on how

conditional grants are spent and whether they are reaching the

targets set is not available. The national  government

implementation reports lack clear performance information of

cach of these grants. Therefore T he Division of Revenue Bill

Standing Commit

| SENATE
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on conditional grants to adhere with constitutional

requirements.

Public Participation-There are gaps in public engagement in the
division of revenue process despite having in place enabling legal
provisions in the Constitution Article 201 and PFMA Section 35.
It is still a challenge on how the public should be involved inthe
division of revenue process, rénd inadequdte access 1o timely and

relevant information to enable meaningful public participation.
There is a need for clear guidance on how the public should
engage during the division of the revenue process.

Stakeholders should play their oversight role. Parliament needs

to ensure the publication and pollicisation of performance reports

.on how conditional grants are implemented.

Therefore:

o Budget committee to immediately ensure all
implementation reports of national government entitics
arc available on their websites.

o The Division of Revenue Bill to provide the standards to
ensure all government institutions set aside at least 2
percent of the annual budgetary allocation for public
participation and civic education. -

o National Treasury to urgently convene stakeholders to

inform national regulations on public participation.

| SENATE

Standing Committee on Finance and Budget Report on Division of Revenue Bill, 2019



CHAPTER THREE
3.0 COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

3.1 OBSERVATIONS
The Committee made the following observations-
1) The Division of Revenue Bill, 2019 passed by the National Assembly proposes a
reduction in the Equitable Share allocation to county governments from Ksh. 314
billion in FY 2018/19 to Ksh, 310 billioﬁ in FY 2019/20. The proposal does not

take into consideration the effects of the inflation on service delivery.

ii) The Senate approved an equitable share to the county governments of Kshs.
335.67 billion during the consideration of the 2019 Budget Policy Statement
(BPS).

1ii) Leasing of Medical Equipment project has been source of contention between
various stakeholders. Further, the provision in the DORA has been varying over
the years since inception in FY 2014/15. The Senale, in its report on the 2019 BPS,
recommended the suspension of allocation to the project until full disclosure of
information on the total contract sum, repaﬂyment period and implementation

Status.

1v) The conditional allocation to counties from the Road Maintenance Fuel Levy Fund
is based on 15% of the fund’s total estimated amount for FY 201 9/20 by the Kenya
Roads Board. However, the total estimated amount for the fund for FY 2019/20

has not been provided.

v) Clause 5 proposes that the Cabinet Secretary for Finance to solely determine the

threshold to which the national government may bear any shortfall on revenues

raised nationally.

-— -
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3.2 RECOMMENDATIONS

The Committee recommends that the bill be approved with the following amendments-

a) Amending the Equitable Share to the County governments from Kshs

310,000,000,000 to Kshs 335,670,000,000.
Adjustments of the FY 2018/2019 by a three year average inflation rate of 6.9%

b) Deleting the proposed allocations to the Leasing of Medical Equipment Project of
Kshs 6,200,000,000. )

¢) Amending clause 5 (1) to indicate that any shortfall on revenues raised nationally
shall be borne by the national government to the extent of the threshold as
prescribed in the regulations by Cabinet Secretary.
d) Deleting-
)] the information on maternal health care appearing immediately after

the schedule; and
i) The percentage of the total county allocations appearing on the last

row of the schedule.

Following the proposed amendments, the new schedule referred in Clause 4 will be as

follows-




ALLOCATION OF REVENUE RAISED NATIONALLY AMONG THE NATIONAI,
AND COUNTY GOVERNMENTS FOR THE FINANCIAL YEAR 2019/20
T | Percentage
(0 0) of
2014/15
audited
and
approved
Revenue
Le.
Ksh.1,038,0

Type/level of allocation Amount in Ksh.

_\\E_\kwﬁﬁh__‘___ e

— . A. National Government* 1,535,746,497,191 |

Of which:

. Leasing Of Medical Lquipment , =
——————o ) Brdicdl Lquipment -—

2. Compensation For User Fees Forgone 900,000,000
S - ZUU,UUb, 000 NS

3. Level 5 Hospitals 4,326, 000,000

B

adquarters 485,152,184

Supplement For Construction Of County He
=L HRITHCHOR G G
D.  Rehabilitation of Youth Polytechnics 4{ 2,000,000,000
——— & O TOlechmes 0 —_— [ 4 UUU,000,000 )

______B. Equalization Fund - 5,760,000,000 __0.60%
C. County Equitable Share o __Mw)_ r:gz
D. Total Shareable Revenue ) N 1,877,176,497,151‘:i:-:

Memo items ;w »ﬁj

1. County Equitable Share 335,670,000,000 e

2. Additional conditional allocations(National Go vernment share 7,711,152,184

of Revenue) of which;
Jtevenue) o —

2.1.Leasing Of Medical Equipment -

2.2 Compensation For User Fees I, orgone 900,000,000 o
2.3 Level 5 Ho.sy)z'la/éj_h‘\ o __4,326,000,000 R
2.4 S upplement Ior Construction Of County Headqguarters 485,152,184 | e
2.3 Rehabilitation of Youth Pol ytechnics - \ 2,000,000,000 I
|3 Allocation rom Fuel Levy Fund (s%) . e -8—,984;()62,5!#(]‘;7:_

4._Conditional allocations (Loans & grants) of which: 38,704877,210|
4.1 IDA-Kenya Devolution Support Program (KDSP) Level | 1,410,000,000 ’
\x\\%‘\xxﬁ*_\ ==
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4.2 IDA-Kenya Devolution Support Program (KDSP) (Level 2
Grant)

4,890,000,000

4.3 [DA-Transforming Health Systems for Universal Care
Project

2,994,247,736

44 DANIDA-Universal Healthcare For Devolved System

986,383,544

Program

4.5 IDA-National Agriculture & Rural Inclusive Growth Project

é - 232 4

(NARIGP) 7,232,719,940

4.6 EU-Instruments for Devolution Advice and Support (IDEAS) 492,698,583

4.7 IDA (1 World Bank) - Kenya Climate Smart Agriculture Project i3 9 )
(KCSAP) 3,643,298,670

4.8 World Bank- Kenya Urban Support Program(KUSP)- UDG 11,464,702,500

4.9 World Bank- Kenya Urban Support Program(KUSP)- UIG 396,000,000

4.10 IDA- Water and Sanitation Development Project (WSDP)

3,500,000,000

4.1 1 Sweden Agriculture Sector Development Programme II (

ASDP 1) 849,626,237
4.12 EU- Water Tower Protection a/'/-d Climate Change 495 000,000

Mitigation and Adaptation Programme (WalTER) T
4.13 Drought Resilience Programme in Northern Kenya 350,000,000

Total County Allocations= (1+2+3+4) 391,070,091,894




APPENDIXES

(a)  Minutes of the Committee sittings on the consideration of the Division of

Revenue Bill (National Assembly Bill No. 11 of 2019).
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MINUTES OF THE 828" MEETING OF THE SENATE STANDING COMMITTEE
ON FINANCE AND BUDGET HELD ON TUESDAY, 23R0 APRIL, 2019 AT
COUNTY HALL, FIRST FLOOR, MINI CHAMBER AT 9:30 AM.

PRESENT

l. Sen. (Eng) Mohamed M. Mahamud, CBS, MP - Chairperson
2. Sen. (Dr) Isaac Mwaura, CBS, MP - Vice Chairperson
3. Sen. Moses Wetangula, MP - Member

4. Sen. (Dr) Ali Abdullahi Ibrahim, CBS, MP - Member

5. Sen. Aaron Cheruiyot MP -Member

6. - Sen. Mutula Kilonzo Junior, MP = - Member
7. Sen. CPA Farhiya Haji, MP - Member
ABSENT WITH APOLOGY

1. Sen. (Dr) Rose Nyamunga, MP - Member

2. Sen. Boniface Mutinda Kabaka, MP - Member
IN-ATTENDANCE SENATE SECRETARIAT

Mr. Christopher Gitonga - Clerk Assistant

Mr. Fredrick Muthengi - Chief Fiscal Analyst

Mr. Gorod Abdi - Fiscal Analyst

Ms Lucy Radoli - Legal Counsel

Mr. Abdikani Kalla - Audio Officer

MIN. NO. 404/04/2019: PRELIMINARIES

The Chairperson called the meeting to order at 9.40 a.m and there followed a word of
prayer. The Chairperson welcomed Members that the meeting and indicated that the
purpose of the meeting was consideration of the Division of Revenue Bill, 2019.

MIN.NO. 405/04/2019: ADOPTION OF THE AGENDA
The agenda of the meeting was adopted after it was proposed by Sen. CPA Farhiya Haji,
MP and seconded by Sen. (Dr) Ali Abdullahi Ibrahim, MP.

MIN;N(). 406/04/2019: | CONSIDERATION OF THE DIVISION OF REVENUE

R © BILL, 2019 e e —
The secretariat briefed the Committee on the Division of Revenue Bill IDORB), 2019 as

follows-



a) The Bill is prepared in accordance with Article 2072 of the Constitution, which
expressly makes it mandatory for the nationally raised revenue to be shared
equitably between the national and county governments.

b) The Bill was introduced and passed by the National Assembly without amendments.

¢) The National Assembly approved the Division of Revenue Bill, 2019
recommending

) an equitable share of revenue of Kshs 310.0 billion to the county
governments and Kshs. 1,561.42 billion to the national government;

i) * conditional allocations from the nationally raised revenue of Kshs. 22.89
billion; and

ili)  conditional allocations as loans and grants from development partners of
Kshs. 38.70 billion.

d) Article 202(2) of the Constitution, the national government may allocate additional
conditional allocations to the county governments from the national government
share of revenue raised nationally, whose main object is intended to finance nationa
strategic interventions to be implemented by the county governments.

¢) The total additional conditional allocations from the revenue raised nationally for
financial year 2019/20, was Ksh. 22.9 billion which include-

i) Level 5 Hospital

i) Supplement for Construction of County Headquarter
iti) Compensation for User F ees FForgone

iv) Road Fuel Levy Fund

v) Rehabilitation of Village Polytechnics

vi) Leasing of Medical Equipment

f) The county governments also benefit from proceeds from loans and grants from the
development partners, which are disbursed through State Departments according to
the respective financing agreements and in fulfilment of the set conditions.

g) The total additional conditional allocations from proceeds from loans and grants
from the development partners for financial year 2019720, was Ksh38.70 billion
which include-

i) Kenya Devolution Support Program (KDSP) County Capacity Building
(“level 1”) Grant

i) Kenya Devolution Support Program (KDSP) Performance (“level 27)
Grant

1ii) Transforming Health Systems for Universal Care Project conditional
allocation o —

B iv) T DANIDA Grant (Universal Healthcare in Devolved S‘ystem Program
V) National Agricultural and Rural Inclusive Growth Project (NARIGP)
vi)  EU-Instruments for Devolution Advice and Support (IDEAS) grant
vii) - IDA (World Bank) - Kenya Climate Smart Agriculture Project (KCSAP)

o



viii) Kenya Urban Support Program (KUSP) - Urban Development Grant
(UDG) additional conditional allocation

ix) Kenya Urban Support Project (KUSP) - Urban Infrastructure Grant
Allocation (UIG)

x)  IDA — Water and Sanitation Development Project (WSDP) World Bank
Credit

xi)  Agricultural Sector Development Support Programme (ASDSP

«ii) EU- Water Tower Protection and Climate Change Mitigation and
Adaptation Programme (WaTER)

xiii) Drought Resilience Programme in Northern Kenya (DRPNK)

The Committee Observed as follows-

a) The Division of Revenue Bill, 2019 proposes a reduction in the Equitable Share
allocation to county governments from Ksh. 314 billion in FY 2018/19 to Ksh. 3 10
billion in FY 2019/20.

b) The Senate approved an equitable share to the county governments of Ksshs. 335.67
billion during the consideration of the Budget Policy Statement (BPS), 2019. This
is Kshs. 25.67 billion more than the allocation of Kshs. 310 billion in the Division
of Revenue Bill, 2019 as passed by the National Assembly

¢) The allocations on Leasing of Medical Equipment was varying over the years since
inception in FY 2014/15. Further that the Senate had resolved that the allocations
should be suspended until full disclosure of the total cost, contract period and
contract terms was provided.

d) The total projected revenues from the Road Maintenance Fuel Levy I und was not
disclosed yet counties were allocated 15% of the fund. This made it difficult to
verify if the allocation of Kshs. 8.98 Billion is 15% of the fund’s estimated
amounted for FY 2019/20.

The Chair informed that there was a scheduled public hearing on the Bill after which the
Committee will make the necessary recommendations on the bill.

MIN.NO. 407/04/2019: COUNTY ALLOCATION OF REVENUE BILL, 2019

The Chairpersea=informed the Cemmittee that the County Allocation of Revenue Bill
should be introduced to the House two months before the end of the respective financial
year as provided by Article 218(1) of the Constitution.

However, the Committee noted that the Senate was in recess until 14" May, 2019. The

Committee resolved-

(OS]



I to propose to the Senate Majority Leader or the Senate Minority Leader, to request
the Speaker for a special sitting of the Senate on Tuesday 30" April, 2019, in
accordance with standing order 30(1) of the Senate Standing Orders;

2. that the County Allocation of Revenue Bill, 2019 be published using the equitable
share as approved by the House in its report on the 2019 Medium Term Budget
Policy Statement;

3. that the County Allocation of Revenue Bill, 2019 be introduced in the Senate on
Tuesday, 30" April, 2019; '

4. that the Committee report on the Division of Revenue Bill, 2019, be tabled on
Tuesday, 30" April, 2019; and

5. to request the Speaker to direct that the Division of Revenue Bill, 2019, be
conclusively dispensed with by the Senate on T uesday, 30" April, 2019,

MIN.NO. 408/04/2019: ADJOURNMENT

The meeting was adjourned at 10:35 a.m.
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MINUTES OF THE 83*° MEETING OF THE SENATE STANDING COMMITTEE ON
FINANCE AND BUDGET HELD ON TUESDAY, 23RD APRIL, 2019 AT COUNTY
HALL, FIRST FLOOR, MINI CHAMBER AT 10:30 AM.

PRESENT

L Sen. (Eng) Mohamed M. Mahamud, CBS, MP - Chairperson

2. Sen. (Dr) Isaac Mwaura, CBS, MP - Vice Chairperson

3. Sen. Moses Wetangula, MP - Member

4, Sen. (Dr) Ali Abdullahi Ibrahim, CBS, MP - Member

3 Sen. Aaron Cheruiyot MP -Member

6. Sen..Mutula Kilonzo Junior, MP . - Member

7. Sen. CPA Farhiya Haji, MP - Member

ABSENT WITH APOLOGY

1. Sen. (Dr) Rose Nyamunga, MP - Member

2. Sen. Boniface Mutinda Kabaka, MP - Member

IN-ATTENDANCE SENATE SECRETARIAT

1. Mr. Christopher Gitonga - Clerk Assistant

2. Mr. Fredrick Muthengi - Chief Fiscal Analyst

3. Mr. Gorod Abdi - Fiscal Analyst

4. Ms Lucy Radoli - Legal Counsel

5. Mr. Abdikani Kalla - Audio Officer

IN-ATTENDANCE Representatives from various institutions and Members
of the Public

(See the attached List)

MIN. NO. 409/04/2019: PRELIMINARIES

The Chairperson called the meeting to order at 10.50 a.m and there followed a word of prayer.
The Chairperson welcomed Members that the meeting and indicated that the purpose of the
meeting was to listen to the views on the Division of Revenue Bill, 2019 from the Members of

the Public and invited public institutions.

MHNENO. 410/04/2019— ABOPTION OF THEAGENDA ~ ~——

The agenda of the meeting was adopted after it was proposed by Sen. CPA Farhiya Haji, MP
and seconded by Sen. (Dr) Ali Abdullahi Ibrahim, MP.



MIN.NO. 411/04/2019: PUBLIC HEARING ON THE DIVISION OF REVENUE
BILL, 2019

The Chairperson welcomed the members of the Public and the representatives [rom the public
institutions. After introductions, the Chair informed that the Bi]]-

a) The Annual Division of Revenue Bill is prepared in accordance with Article 202 of the
Constitution, which expressly makes it mandatory for the nationally raised revenue to
be shared equitably between the national and county governments.

b) The Bill was passed by the National Assembly and referred to the Senate. After the First
Reading, the Bill was committed to the Committee to facilitate the Public participation.

He thereafter, welcomed the representatives and members of the public to make their
representations.

The Council of County Governors

The representatives of the Council of County Governments (COQG) informed the Committee as
follows-

a) The CoG rejects the proposal in Clause 5 of the Bill that requires the Cabinet Secretary
National Treasury to sct threshold for which the National government shall bear the
shortfalls in the revenue.

b) The CoG recommends that the national government bears wholesomely any revenue
shortfall experienced in any financial year.

¢) The audited and approved accounts applied in the allocation to county governments is
based on the 2014/15 financial year which is four financial years back yet it represents
only 30% of the approved accounts. |

d) There was inequity in sharing of revenues- if the Counties equitable share was to be
equated to the projected shareable revenues of Ksh 1.87 trillion, it would cquate to
16.5% just barely above the minimum constitutional requirement.

¢) The Council proposed rejection of the proposed county equitable share of ksh 310 billion
based on the following-

i) The proposed county equitable share to Counties in the Y 2019720 was a
negative reduction by -1.27% from the current Ksh 314 billion as approved by
Division of Revenue Act, 2018.

if) The ordinary revenues are projected to grow by 13% in the FY 2019/20. Further,
the Country’s ceonomy was also projected to grow by 6.2%

ii) Average inflation rate over three years is averaged at 6.7% thus, the average cost

e of provision-of services hence—y would increase by stmilar percentage. —
f) The county governments’ cquitable share should be Ksh 335.7 billion, the adjustments
of Ksh 21.7 being the growth factor of inflation.

o



o) The CoG recommended to that the Committee should develop a formula on the revenuce
growth factor to be applied over a given period of time to allow for predictability in
division of revenue.

h) The national government had continuously held funds for devolved functions especially
the budget in the ministry of Health, ministry of Agriculture and the ministry of Water
and sanitation.

i) The Council therefore recommended for the equitable share to County Governments in
the 2019/20 not to be less than Ksh 335.7 billion

i) the operation of Managed Equipment Service (MES) project was not clear in terms of
the contract cost, period, and implementation status. Further, the national government
planned to supply medical equipment to health facilities across the Counties.

k) They recommended that the funds should be channelled directly to County governments
and captured locally through their budgets since the health facilities are under the

jurisdiction of County Governments.

The Institute of Certified Public Accountants of Kenya (ICPAK) and International
Budget Partnership (IBP)

The representatives informed that the two institutions had planned to present a joint

memorandum which was follows-

a) The growth of the equitable share continues to decline
The Bill had recommended Ksh 310 billion as the equitable share to be allocated (o
counties in 2019/20. This 1 percent lower than the Ksh 314 billion that was approved in
the Division of Revenue Act 2018. The recommendation in the DORB 2019 is the lowest
growth since the onset of devolution. There has been a trend where the growth has been
declining year on year. The Commission on Revenue Allocation had recommended Ksh
336 billion which implies a growth of 7 percent which is based on actual three-year

average annual inflation.

b) Management of public debt and pension was key to ensure counties have fair growth in their
equitable share

Public debt is a non-discretionary obligation which had a bearing on the sharable

revenue. [t also applies to pension and salaries to constitutional offices. The higher the

share of ordinary revenue that is taken up by these national obligations the lower the

sharable revenue and allocations to counties

—eyPisconnection between the Budget Potiey Statement and theDivision of Revenue—
The BPS laid out the national priorities over the medium (including the Big 4 Agenda)
and they are not limited only to national government functions. The allocations in the
DoRB should have reflected the priorities as laid out in the approved BPS. It could have

affected the equitable share or conditional grants.
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d) Growth in allocations to conditional grants remaing unpredictable
The DORB has recommended Ksh 22.9 billion be allocated to counties as conditional
grants. However, the growth of the grants based on allocations from previous yecars
raises questions on what are the guiding policies about the conditional allocations

¢) Conditional grant on Leasing of Medical Equipment
The DoRB seems to indicate that the proposed allocation of Ksh 6.2 billion is to facilitate
the, “purchase and maintenance” of specialized health equipment. This seems to indicate
that the policy had changed from leasing the equipment to purchase. The Senate should
endevour for clarification on this matter. Further, clarification on adequacy of personnel
and necessary infrastructure for the leased medical equipment.

The National Treasury
The representatives informed the Committee as follows-

a) the Bill is to provide for the equitable division of revenue raised nationally between the
national and county levels of government for the financial year 2019/2020

b) the Bill seeks to promote an equitable society by providing for sharing of revenue raised
nationally equitably among the national and county governments in furtherance of the
principal of public finance set out in the Constitution,

¢) the Constitution provided that the equitable share of the revenue raised nationally that is
allocated to county governments shall not be less than fifteen (15%) percent of last
audited revenue collected by national government as approved by Parliament.

d) the Bill allocates county governments an equitable share of Ksh. 310 billion for the
financial year 2019/2020. Compared to the revised allocation of Ksh. 304.96 billion for
the financial year 201 8/19, this reflects an increase of Ksh. 5.04 billion or 1.7 percent.

¢) the allocation of Ksh. 310 Billion, was derived from the proposed revised allocation of
equitable share to Ksh.304.96 billion for the financial year 2018/19, which was tabled
and discussed at Inter-Governmental Budget and economic Council (IBEC).

f) The Bill has provided for additional conditional allocation from the national government
share of revenue amounting to Ksh. 22.9 billion segregated as follows-

i) Kshs. 6.2 Billion to facilitate the leasing of medical equipment

i) Kshs. 4.3 Billion for Level-5 hospitals

i) Ksh. 900 Million to compensate County Health facilities for forgone user fees
iv) Ksh. 8.98 Billion from the Road Maintenance Fue] Levy Fund

v)—Ksh. 2 billion for Rehabilitation of Youth-Polytechnics —— ——

vi) Ksh. 485 Million to supplement county allocation for the construction of county
headquarters in five counties
g) The Bill has provided for additional conditional allocation from proceeds of loans and
grants from development partners Ksh. 38.7 billjon.



h) Thus, the total allocation Lo county governments in F'Y 2019/20 was Ksh. 371.6 Billion

y

or 36 percent of last audited revenue and approved by Parliament.

The projected shareable revenue in FY 2019/20 was Ksh. 1,877 Billion, the National
Government had taken into account the criteria sct out in Article 203(1) of the
Constitution in determination of county equitable share for 'Y 2019/20.

Member of Public — Ms. Vivienne Taa

Ms. Vivienne Taa informed the Committee as follows-

a)

b)

d)

h)

The Senate’s core function is that of representing-county interests at the national level
especially with regard to the vertical and horizontal allocation of revenue.

As the Senate deliberates on the Division of Revenue Bill 2019, there arc a number of
issues that should be revised to improve equity in national revenue sharing in
FY2019/2020.

The DoRB 2019 states that the latest audited accounts approved by the National
Assembly are those of 'Y2014/2015 and this is the basis for calculation of the equitable
share to be allocated to the counties in FY2019/2020. In essence, the equitable share to
be allocated to the counties in FY2019/20 is based on revenue collected 5 years ago.
This was unacceptable.

The leased Medical Equipment Scheme is a long-term contractual project by the national
government, currently in its 5th year of implementation and aimed at supporting
provision of quality healthcare services in the counties. Several accountability and
transparency issues have been raised by the counties including lack of full disclosure of
the contract details by the Ministry of Health:

Counties are still compelled to pay annually for the project, with the deductions made
directly from county allocations by National Treasury. There has been unexplained
annual variations on the cost of the project ranging from KES. 95 M to to KES 200M
per county noting some equipment delivered to counties were not in use. This is a
contravention of public procurement rules and regulations.

The KES 6.2 Billion allocated for leasing of medical equipment should be reallocated
as a conditional grant to the counties for provision of healthcare services under the
Foregone User Fees.

The allocation for free maternal healthcare should be allocated to the counties as a
conditional grant. This would eliminate the need for pre-registration in order to benefit

from free maternal healthcare services.

The criteria of determination of the user fees-foregone was not¢lear.‘The population-has-

been increasing yet the allocation was constant. The allocation should be considered and
adjusted proportionally.

The DoRB 2019, proposes KES 2 Billion as the conditional allocation for the
rehabilitation of youth Polytechnics. This translates to approximately KES 42.5 M per



county. Considering the number of youths in the country, estimated at 22 Million then,
the allocation may not have impact on empowering the youth

1) An additional amount should be added to the current KES 2 Billion allocated for the
rehabilitation of youth polytechnics to KES 16.2 Billion allocated for youth
cmpowerment by the national government.

Commission on Revenue Allocation (CRA)
The representatives informed the Committee as follows-

a) The Division of Revenue Act (D()RA) 2018 allocated Kshs. 1,367 billion and Kshs. 314
billion to the national and county governments respectively for I'Y 2018/19 as equitable
share from the nationally raised revenue. The DoRA 2018 has not been amended, thus
the reference of county equitable share Kshs. 305 billion in the Division of Revenue Bill
2019 has no legal basis.

b) The Commission recommended that allocations to both levels of government be adjusted
by a three year average inflation rate of 6.9 percent. This will increase the county
allocation by 6.9 percent from Kshs. 314 billion to Kshs. 335.7 billion and the national
government allocation by [2 percent from Kshs. 1,367 to kshs. 1,541 billion. The
additional allocations to national government should be used to retire the public debit.

¢) New conditional grant of Kshs. 5.0 billion to finance cities starting in F'Y 2019/20. It is
the considered view of the Commission that five cities namely: Nairobi, Mombasa,
Kisumu, Nakuru and Eldoret are centres of economic growth and provide unique
services such as provision of Sewerage systems, water reticulation, solid waste disposal
and storm water drainage and management to the residents.

d) The Commission recommendations on County equitable share is based on-

- Prevailing budgetary provisions to both levels of government as the base.
- Adjustment for inflation

The Institute of Social Accounta bility (TISA)
The representatives informed the Committee as follows-

a) Negative impact of national debt on shareable revenue overlooked- Kenya’s public debt
had reached unsustainable levels whereby from July, an equivalent of 61 per cent of the
total projected tax collection of Kshs. 1.87 trillion will be spent on debt repayment,

—leaving only Kshs. 6937854 for recurrent and development exp_ém[iturcs.

b) The Division of Revenue Bill disregards Commission on Revenue Allocation
recommendations on shareable revenue. Whereas the shareable revenuye has been
growing in nominal terms, it has been falling in real terms due to a failure to compute it
based on the latest audited accounts and the conservative criteria used by the National



d)

g)

SIGNATURE . ....eveeeeeerenenn: A .
(CHAIRPERSON: SEN. (ENG) MOHAMED MAALIM MAHAMUD)

Treasury to adjust for inflation. The Division of Revenue Bill can therefore be construed
as offending Articles 174, 202 and 203 of the Constitution.
The BPS, 2019 identifies scveral functions that are yet to be devolved and funded
including statistics, land survey, mapping and housing, cooperatives, mechanical and
transport equipment; ferries and harbours that are critical to actualization of the big 4
plans at the county level yet in the Bill they are not factored.
Recommendations:

e Declare a national debt crisis and institute emergency measures.

o Urgently revise the National Treasury Framework to accord with the

Constitution and support actual devolution needs by adoption of the Commission
“on Revenue Allocation proposed allocation to shareable revenue.
o Institute a process to generate a strategic fiscal plan for attainment of the big 4
agenda.

Definition of National Interest- the lack of a clear definition and objective criteria for
determining national interest has resulted in disputes between the national government
and county governments Parliament can contribute to the discourse by including in the
division of revenue performance accountability reporting.
Conditional Grants-The framework for the management of conditional grants continues
to be weak, and indeed does not meet the constitutional requirements for fiscal prudence
and transparency. The Division of Revenue Bill should include performance and
accountability information on conditional grants to adhere with constitutional
requirements.
Public Participation-there are gaps in public engagement in the division of revenue
process despite having in place cnabling legal provisions in the Constitution Article 201
and PFMA Section 35. There is a need for clear guidance on how the public should
engage during the division of the revenue process. The Division of Revenue Bill should
provide the standards to ensure all government institutions set aside at least 2 percent of
the annual budgetary allocation for public participation and civic education.

MIN.NO. 412/04/2019: ADJOURNMENT

There being no other business the meeting was adjourned at 1:45 pm.
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List of attendance- public Institution

[
2
3.
4.
5
0.
7.
8
9.
10
11
12
13.
14.
LS.
16.
17.
18.
19.
20.
21,
22,

23.
24,

Hon. Wycliffe Oparanya

Hon. (Prof.) Paul Chepkwony
Hon. Wycliffe Wangamati
Hon. Mwangi Wa Irja

Hon. (Prof)) Anyang Nyong’o
Ms. Jacqueline Mogani

Ms. Mercy Wangui

Mr. Victor Odanga

Ms. Zipporah Muthama

. Ms. Mary Mugweja
. Ms. Christine Akinyi
. Ms. Vivienne Taa

Mr. Elvis Mash

Mr. Fred Riaga

Mr. Hillary Onami
Mr. Elia Wakhisi
Ms. Jane Kiringai
Mr. George Ooko
Ms. Linet Oyugj

Ms. Jacinter Hezron
Hon. Nelson Gaichuihie
Mr. Albert Mwenda
Mr. Samuel Kiptorus
Mr. Fred Owegi

and Member of Publijc

- Chairman, COG

-Governor, Kericho County

- Governor, Bungoma County
- Governor, Muranga County
- Governor, Kisumu County

- CEO, COG

- COG

- COG

_ -COG

- CECM Finance and Development, Nyandarua
- TISA

- member of Public

- member of Public

- ICPAK

- ICPAK

- ICPAK

- Chairperson, CRA

- CEO, CRA

- CRA

- CRA

- CAS, National T reasury
- National Treasury

- National T reasury

- National T reasury
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MINUTES OF THE 84" MEETING OF THE SENATE STANDING COMMITTER
ON FINANCE AND BUDGET HELD ON MONDAY, 29" APRIL, 2019 AT COUNTY
HALL, GROUND FLOOR BOARDROOM AT 2:00 PM.

PRESENT

1. Sen. (Eng) Mohamed M. Mahamud, CBS, MP - Chairperson
2. Sen. (Dr) Isaac Mwaura, CBS, MP - Vice Chairperson
3 Sen. Moses Wetangula, MP - Member

4. Sen. Aaron Cheruiyot MP -Member

5. Sen. CPA Farhiya Haji, MP - Member

6. Sen. (Dr) Rose Nyamunga, MP . - Member
ABSENT WITH APOLOGY

L. Sen. (Dr) Ali Abdullahi Ibrahim, CBS, MP - Member

2. Sen. Boniface Mutinda Kabaka, MP - Member

3. Sen. Mutula Kilonzo Junior, MP - Member
IN-ATTENDANCE SENATE SECRETARIAT

. Mr. Christopher Gitonga - Clerk Assistant

2. Ms Lucy Radoli - Legal Counsel

3. Mr. Stephen Nyakuti - Audio Officer
MIN. NO. 413/04/2019: PRELIMINARIES

The Chairperson called the meeting to order at 2.05 pm and there followed a word of prayer.
The Chairperson welcomed Members and indicated that the purpose of the meeting was to

consider the report of the Committee on the Division of Revenue Bill, 2019.
MIN.NO. 414/04/2019: ADOPTION OF THE AGENDA

The agenda of the meeting was adopted after it was proposed by Sen. Moses Wetangula, MP

and seconded by Sen. Aaron Cheruiyot, MP.

MIN.NO. 415/04/2019:  CONFIRMATION OF MINUTES

~ I'd

a) The minutes of the 82" meeting held on Tuesday, 23 ' April, 2019 at 9:30 am were
confirmed as a true record of the proceedings of the Commuittee having been proposed
by Sen. Aaron Cheruiyot, MP and seconded by Sen. Moses Wetang ula, MP.

. . ol . Ard . ,

b) The minutes of the 83" meeting held on Tuesday, 23" April, 2019 at 10:30 am were
confirmed as a true record of the proceedings of the Committee having been proposed
by Sen. Aaron Cheruiyot, MP and seconded by Sen. Moses Wetang'ula, MP.



MIN.NO. 416/04/2019: CONSIDERATION AND ADOPTION OF THE REPORT ON
DIVISION OF REVENUE BILL, 2019,

The Committee considered the report and made the following observations-

a. The Division of Revenue Bill, 2019 passed by the National Assembly proposes a
reduction in the Equitable Share allocation to county governments from Ksh. 314 billion
in FY 2018/19 to Ksh. 310 billion in FY 2019/20. The proposal does not take into

consideration the effects of the inflation on service delivery.

b. The Senate approved an equitable share to the county governments of Kshs. 335.67

billion during the consideration of the 2019 Budget Policy Statement (BPS).

c. Leasing of Medical Equipment project has been source of contention between various
stakeholders. Further, the provision in the DORA has been varying over the years since
inception in FY 2014/15. The Senate, in its report on the 2019 BPS, recommended the
suspension of allocation to the project until full disclosure of information on the total

contract sum, repayment period and implementation status.

d. The conditional allocation to counties from the Road Maintenance Fuel Levy Fund is
* based on 15% of the fund’s tota] estimated amount for FY 2019/20 by the Kenya Roads
Board. However, the total estimated amount for the fund for Y 2019/20 has not been

provided.

€. Clause 5 (1) proposes that the Cabinet Secretary for Finance to solely- determine the
threshold to which the national government may bear any shortfall on revenues raised
nationally.

Further, the Committee resolved to propose the following amendments-

to-Kshs335,670,000,000—— == — —

a) Amending the Equitable Share to the County governments from Kshs 3 10,000,000,000

b) Deleting the proposed allocations to the Leasing of Medical Equipment Project of Kshs

6,200,000,000.

N



¢) Amending clause 5 to indicate that any shortfall on revenues raised nationally shall be
borne by the national government to the extent of the threshold as prescribed in the

regulations by Cabinet Secretary.

The Committee adopted the report unanimously for tabling on 30" April, 2019 during the

special sitting.

MIN.NO. 417/04/2019: ADJOURNMENT

There being no other business the meeting was adjourned at 1:45 pm.
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] CPAK CENYA

Open Budigeis Transform

-Credibility . Professionalism . Accountahility

JOINT MEMORANDUM TO THE SENATE ON THE DIVISION OF REVENUE
2019/20

About ICPAK

The Lnstitute of Certified Public Accountants of Kenya (ICPAK) is a statutory body of accountants

established under by the Accountants Act of 1978, and as repealed under the Accountants Act
Numbert 15 of 2008, mandated to develop and regulate the Accountancy Profession in Kenya. [tis
also a member of the International Federation of Accountants (IFAC), the global umbrella body for

the accountancy profession.
About International Budget Partnerships (IBP)

The International Budget Partnership collaborates with civil society around the wortld to use budget
analysis and advocacy as a tool to improve effective governance and reduce poverty. The International
Budget Partnership (IBP) focuses on government budgets because they are at the core of
development. Budgets are the government’s most powetful tool to meet the needs of its people,

especially those who are poor and marginalized.

Joint ICPAK-IBP Memorandum on Division of Revenue Bili 2019

The two Institutions jointly reviewed the Bill and developed a position paper detailing proposal for

your consideration as follows:
How Much Should Connties in Kenya Recezve in 20 19/202

Each year Kenya’s Parliament (National Assembly and the Senate) must decide how national revenue
will be shared between national and county governments. This discussion is informed by
recommendations from the Commission on Revenue Allocation and the National Treasury. CRA
must table its recommendations in parliament by the 1% of January while National Treasury’s
recommendations are contained in the Budget Policy Statement (BPS) that is tabled in the National
Assembly on ot before the 15" of March each year. The BPS is tabled together with the Division of
Revenue Bill and County Allocation of Revenue Bill. This analysis looks at the recommendations made

by both agencies on the equitable share and conditional grants.

Summary

1. The National Treasury and the Commission on Reveaue Allocation still do not agree on what
is the revenue growth factor that should be used to determine the growth of the equitable
share between 2018/19 and 2019/20. This is the third year that this has happencd. While CRA
is proposing using a 3-year infation average the National Treasuty is quite vaguc on-hosw low

revenue collection has been applied to acrive at its’ proposal.

2. The formation and allocation to conditional grants do not secem (0 follow any predictable

pattern and the growth in their allocations from one year to the next scem arbitrary. Based on



this trend i’s not clear if the allocation to some of the grants are adequate and how sustainable
they are in the long term.

3. Public debt fepayment and pension are having an impact on how much is available to be
shared between national and county government. Good policies to manage the two
obligations are key to ensure there is sustainable funding to countics.

Analysis
A. Equitable Share - .

1. The growth of the equitable share continues to decline

The National Treasury has tecommended Ksh 310 billion as the equitable share to be allocated to
counties in 2019/20. This 1 percent lower than the Ksh 314 billion that was approved in the Division
of Revenue Acr 2018, However, it is 2 percent higher that the revised figure of Ksh 304 billion in the
Budget Review and Outlook Paper 2018. The recommendation in the DORB 2019 js the lowest
growth since the onsct of devolution and as shown in Table 1 the growth has been declining year on
vear. The Commission on Revenue Allocation tecommendation of Ksh 336 billion is a growth of 7
percent which is based on actual three-year average annual inflation. Ag sf
no consistent approach in dcciding the size of the grow
next.

1own in the table, there is
th of the equitable share from one year to the |

To ensure there is fairness in the division of tevenue, the revenue growth factor should be predictable
and based on the revenue raised in the country and how it £rows over time. Using
to revenue growth, results in substantially lower projections for counties.
ordinary revenue between 2011 and 2017 was 14 percent. Therefore. the use of inflation biases the
division of revenue process toward national government; when actual reveny
been above inflation, then the difference between the inflation rate and the re
entirely by the national government. This is not consistent with the princi
sharing.

inflation as opposed

e growth has consistcnt’ly
venue growth s captured
ples of fairness in revenue

Table 1: Growth of equitable share
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The National Tr asury’s assertion that the low growth to the county cquitable share is due to poor
tevenue collection should be evaluated against the growth in other spending priorities. This is contrary
to Clause 5 of the Division of Revenue Bill 2019.



Table 2 below shows the allocations to various national priorities areas as well as allocations to
counties and the national government. Budget lines such as public debt repayment is growing faster
than county allocations. However, since these are non-discretionary expenditures one may arguc that
their allocations are mandatory and cannot be cut to increase funding to other priorities like counties.
However, the amount available for sharing between national and county governments has grown by
43 percent yet the allocation to counties has only grown by 19 percent between 2015/16 and the
projections for 2019/20. The national goverament’s growth has been much higher at 74 percent as
shown in Table 2. The Senate should enquire the reasoning behind the growth or decline of the other
lines before we arrive at sharcable revenue because this directly affects how much can realistically be

allocated to counties.

- Table 2: Distribution of ordinary revenue atnong national and county governments

o Evaluation of the Bill against Article 203 (1) afthe Constitution, _ Growth over years. -
ITEM DESCRIPTION (KSh. Millions) i Growth Benveen
FY 2015/16 FY 2016/17 FY 2017/18 FY2018/19 !I:YZOI‘)/ZO FY 2016/17 FY 2017/18 FY 2018/19 FY2019/20 2019/20 and
e /N o — = [ U N S S /16
~"|ORDINARY REVENUE (EXCLUDING AlA) 1,152,972 1,306,568 1,365,063 1,651,517 1L877,176 13.3% 4.5% 21.0%! o G3%
A |National Interest [Article 203 (1)(2)] 79489} 79685 | 82,696 . BL1BG6 . a1l 11.9% 19%
Enhancement u.f security operations (police vehicles. | 17.700 18,900 20556 27.800 | 8.0% 0.0% i
helicopters.defence etc.) IS At T A SRS [ I I
National irrigation and fertilizer clearnce ! 12,500 8,700 8,880 11,775 2.1%%) : A%
Youth empotwverment 17,0551 18544 18544 TA42 1 _0.0% L18.0%:
National social safety net - (for alder persons, OVC, i
child welfare, presidential bursary, severe disability)! 14,354 16,924 17,305 26812 ¢ 26,3062 17.9%: 2.3%
livinary school digital literacy program N N B T 408 | Coanaml 0%l
School examination fees (KSCE and KCPE) e 4003 k024 30 #bivjor 24.7% 2.0%)
B [Public Debt (Art. 203 [1][b]) 2 462,243 637,396 | 22.7%, 50.5% A% 134%
¢ [Other National Obligations (Ar¢203 [1](b])____| 324503 T aoegeo | 4 [ T 72% 15.0% 51
Pensions, Constitutional Saki owth . 68,702 | Y 14.2% 0%
Constitutional Commissions (Art. 248(2)) i.e. CRA, § = . = = 2
{ 89, 703 24,623 233,619 A% 0% 1.0%, 199
SRC. NI-C. NM, IEBC, TSC | 189, T’i_,,vum 703 224,623 33.619 i 10.4% o 7.0 \: 1 5 o 1199
Independent Offices(Art. 248(3)) - L.e. AG and CoB 47201 47230 5177 5,412 ¢ 9.6% 23.9%
Parliament T2 N YK T T . Y .
) Constitutions itutions-State v Office ;
Other Constitutional Institutions-State Law Office ‘ 6,063 5,359 6498 2.29% 17.0%
and PP [ S B R el e b
Other statutory bodies (e.g. & , RPP, WPA, CAlL 1,097
WOANGEG) .. e )
_ Hudiciacy
___|Other Statutory. AllocationslEarmarkecl Funds .
D Emergencies [Art. 203 (1)(k)] | _28.3% -30.9%]
\Contingencies 0.0% 0.0%:
) ic Grain Reserve . - . ma% -67.0%!
N Equalization Fund [Art. 203 (1) (2) and (b)) _0.0% 28.8% -39.2%
BALANCE TO BE SHARED BY THE 2 LEVELS OF | - 1 4
£ |GOVERNMENT 485,565 404,414 491,576 693,054 10.1% -24.4%| 21.6%! 111%! 1%
F COUNTY GOVERNMENT ALLOCATION FROM " 4 - | -
273,073 314,205 322,193 | 239 8.09 6.5% .5%i 596 3
REVENUE RAISED NATIONALLY, of which;- RIS ata;ghs 22193 | sz3an i b5% 25%) - o
a)Equitable Share of Revenue 35775 | . 289300 | 302000 | 3049621 310000} AT e L% :
h)Additional ¢t ion: s
acBnlcdionl : . 13.298 14720 12.205 17. A7.1% 41.2%, 19.3% -
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2. Management of public debt and pension key to ensure counties have fair growth in

their equitable share

Public debt is a non-discretionary obligation which has a bearing on the size of revenue that is
eventually shared between the two levels of government. The same goes for pension and salaries to
constitutional offices. The higher the share of ordinary revenue that is taken up by these national
obligations the lower the sharable revenue and allocations to countics. Table 3 provides a good
example, as the share of public debt service to ordinaty revenue has grown the share of sharable
revenue masdeéclineand so has theallocations to county government. Thetefore; the Senate has to
find ways to link public debt policy to the division of revenue process. ‘The same a})pliés—to_geﬁsion

payment which is taking a growing share of ordinary revenue as shown in the table.



Table 3: Share of key national obligation to o vdinary revenue
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3, Significance of Audited Financial Statements

Audited financial Statements are important in hclping private and public entities make decisions on
their financial health, Policy makers, bankers, investors, revenue authorities and suppliers rely on
audited statements to determine their investment priorities.

In Kenya, the Office of the Auditor General, as established by Atticle 229 of Constitution, plays a
pivotal role in public sector audit and confirming whether or not public money has been applied
lawfully and in an effective way.

This information is also essential in the vertical sharing of revenue between the National Government
and County Governments. » )

The DORB 2019 uses the 2014/15 Audited accounts as the most recent yet the Auditor General
finalized and submitted to Patliament reports up to FY 2016/17

Table 1: latest audited revenue accounts

932, 034 million
Source: Auditor General reports

['s worth noting that for the past three years, Division of Revenue Act (DORA) has used the same
2013/14 audited accouats. The DORB 2019 has considered FY 2014/15 as the latest audited accounts
as illustrated below.

Table 2: Division of Revenue base figurcs

DORA 2017
935:653 milliong 9357653 million -
Source: DORA 201 6/7/DORB 2018

DORB 2019

) '_",E_OS'S, 035 million

DORA 2018
935,653 million

We therefore proposc as follows:

°  The Division of Revenue Bill 2019 should use the most current audited accounts to
determine revenue allocation.
°  Article 203(3) grants National Assembly the mandate to receive and approve most recent

audited accounts of revenue for purposes of revenue share. However, this process has



delayed in most cases. Therefore, the National Assembly must expedite its process of

considering the audited financial statements as submitted by the Auditor General.

4. Connection between the Budget Policy Statement and the Division of Revenue

The BPS lays out the national priorities over the medium and they are not limited oaly to national
government functions. The allocations in the DoRB should reflect the priorities as laid out in the
approved BPS since it is debated in both houses of parliament. For example, if the big four agenda
are focused on functions that are run by counties, then the DoRB should reflect the impact that will

have on county allocations. This could affect the equitable share or conditional grants.

B. Conditional grants
1. Growth in allocations to conditional grants rematis m/prez/z'cmb/e

The DORB has recommended Ksh 22.9 billion be allocated to counties as conditional grants.
However, the growth of the grants based on allocations from previous years raises questions on what
the guiding policies say about the allocations. For example, the allocations to level 5 hospitals and
compensation for user fees forgone remain the same as the approved amounts in 2018/19. Should

there be an annual adjustment even for inflation?

Table 4: Allocations to conditional grants between 2015/16 and 2019/20

Recommendations 2019/20

2019/20 % Increase of National
2015/16 2016/17 2017/18 2018/19 (National 2019/20 Treasury Grants to
Current Conditional Grants (Billions) DORA DORA DORA DORA Treasury) (CRA) DORA

Level 5 hospitals 3.60 4.00 4.20 4.33 4.33 0%
Free maternal health care 4.30 412 I
Compensation for user fees forgone 0.90 0.0 0.90 0.90 0.90 0%
Leasing of medical equipment 1 4.50 4.50 4.50 9.40 6.20 9.40 :34%
Road Fuel Levy Fund 3.30 4.31 11.09 8.27 8.98 8.98 9%
Development of Youth Polytechnics 2.00 2.00 2.00 0%
Supplement for construction of county
headquarters 0.61 0.61 0.48 -21%
Grant to 5 Cities 5.0
Total 16.60 17.83 23.3 25.5 22.9 -10%

DoRB 2019 and DoRA 2015-2018

2. Allocations to Compensation for user Jees forgone may be wirealisiic

The grant has received the same allocation of Ksh 900 million since the start of the program in
2015/16. The distribution of the fund in 2018/19 was based on the population of each county as a
share of the total country population. The data used was based on KNBS projections in 2016.
However, the fund is meant to be a reimbursement for the fees that counties forego by not charging
patients who visit their health facilitics. Therefore, a better way to know the need for services and a

better way to estimate whether the grant is adequate is to look at health facility visits in Kenya.

———Pabledshows that the aumber-of visits hasbeen growing year ofryear between 2014 and2016. It~ -

then dropped in 2017. KNBS explained in the Economic Survey 2018 that this drop was occasioned
by the long strikes by health workers in the counties. Thercfore, the cost that counties incur to treat
patients visits their facilities may be growing as more people seek health services. Therefore, the

allocation of Ksh 900 million may not be enough to compensate counties. However, if there is a




guiding policy, then it should be clear whether counties are required to have a matching grant to
achicve the objectives of the grant and what thar top up should be.

Table 4: Total national health facility visits between 201 4 and 2017

| |
!i Visits by Viisits by People ‘

i Children Under | aged 5+ and

| Year | 5 Years Visits | Above— |  Total |-Growth

LIV N TYY B 37751 5029]  pa9)
2l 2016 17.07 49.07 | 66.14|  11%]
3 2015 1552 _hwﬁﬁ___ 59.65| 29|
2014l a8 ag6s | sesi| “’
—______|*Dropdueto medical staff strikes in 2017 I

Source: Statiscal Abstract 2015-2018, KNBS and DoRA 2015

3. Has the policy on /m.rz'/{g of wmedical equipment changed?

The language in the DoRB seems to indicate that the proposed allocation of Ksh 6.2 billion is to
facilitate the, “purchase and maintenance” of specialized health cquipment. This seems to indicate that
the policy has changed from leasing the equipment to purchase. The Senate should clarify whether
this is the case. Senate needs to clarify on adequacy of personnel and necessary infrastructure for the
medical equipment.



COUNCIL OF GOVERNORS
18™ APRIL 2019
COG REVISED BRIEF ON THE DIVISION OF REVENUE 2019/20
Preamble

1. CoG rejects the proposal in section 5 of the Bill that requires the Cabinet
Secretary National Treasury to set threshold for which the National
government shall bear the shortfalls in the revenue.

5. CoG recommends for the retention of the national government bearing
wholesomely the revenue shortfall experienced in any financial year. Section
5(2) of the Bill already awards the national government the responsibility over
exceeded revenue collection. This principle should be applied across the
board.

If there are shortfalls then national government bears the shortfalls and if the
collection exceeds the revenue targets then the exceeded collection is

accrued to the national government.

Schedule 1

3. The audited and approved accounts applied in the allocation to county
governments is based on the 2014/15 financial year which is four financial years
back yet it represents only 30% of the approved accounts. If the Counties
equitable share was to be equated to the projected shareable revenues of Ksh
—1.87—trillion, Tt would equaté to 16.5% just barely above the minimum.

constitutional requirement. This is not equity at all.

1| Fasg



4. The Council therefore rejects the proposed ksh 310 billion to County
Governments based on the following;

a) The proposed revenues t

Ksh 314 billion to Ksh 310 billion.

b) The ordinary revenues are projected-to grow by 13% in the 2019/2

financial year giving no reason for the reduction in Counties equitabl
share.

¢) The Country’s €conomy has also been pro
current 6.1%. There is therefore positive
growth and growth in ordinary revenues

no scientific reason for the equitable shar
to be reduced.

jected to grow by 6.2% from th
outlook in terms of economi

~ amount to county governments
being the growth factor of inflation.

e) The CoG therefore requests the Senate to consider compensation to

Counties based on the cost of provision of services.
f) Already the Commission on Reven

increment in the recurrent expenditure ceilings for County Assemblies by

almost Ksh 1 billion from the current Ksh 32.7billion to proposed Ksh 33.2

billion. This allocation has not considered the proposed equitable share
reduction from Ksh 314 billion to Ksh 310 billion.

h) The total proposed recurrent expenditure by CRA to the County

Governments is Ksh 59.9 billion with the County Assemblies
recommended Ksh 33.2 billion and County Executive Ksh 26.7 billion.

2|Page’



Against a proposed allocation of Ksh 310 billion then there is only Ksh 250
billion shared across Counties for development. This is not adequate
hence the request for the increase of Counties allocation to at least Ksh
335.7 billion to cater for the increased cost of provision of services.

i) The Council also recommends for the institution of a Committee to
develop a formula on the revenue growth factor to be applied over a
given period of time to allow for predictability in division of revenue.

j) Currently thereis no framework to guide on this as we are left to figures
produced and recommended by the National Treasury which in many
inctances have remained unreliable as they have been revised from time
to time.

k) The Council therefore recommends for the equitable share to County
Covernments in the 2019/20 not to be less than Ksh 335.7 billion.

Additional Recommendations

Health Sector

1. The Bill highlights that “the funds allocated to Level 5 hospitals are only
transitional and may be re-allocated to fund Universal Health Coverage once
it is scaled up to all 47 Counties.” It however not clear what the UHC policy

referred in the Bill is.

The Senate should help locate this policy and how the allocation towards
level 5 will be transformed to UHC.

2. The Budget Policy Statement FY 2019/20 proposes scaling uwp of UHC after
the Pilot in the 4 Counties (pages 50, 111, 112)

The CoG recommends that following UHC pilot in the Four (4) Counties,
funding for the other 43 Counties should allocated by the National Treasury
through the MTEF budget process directly to all Counties. The Senate
should.intervene and ensure thisis fast-tracked. o

3] 032



medical equipment to health facilities across the Counties. (Page 124 of BP
and page 100 of the Division of revenue Bill)

. The Councij recommends that the funds should be channeled directly t
County governments and captured locally-throughtieir budgets since the

health facilities are under the jurisdiction of County Governments,

The Managed Equipment Service (MES) experience has shown that not a|
Counties received a]| the equipment yet all the Counties are paying equal
dmounts annually.

dlPase



1. The current constitution places the power of revenue sharing on the Commission on
Revenue Allocation (CRA) and the Senate. Both are expected to lead a more transparent
and objective process on deciding how to share national revenue in Kenya.

2 The Senate's core function is that of representing county interests at the national level
especially with regard to the vertical and horizontal allocation of revenue.

3 As the Senate debates the Division of Revenue Bill 2019, there are a number of issues
that should be revised to improve equity in national revenue sharing in FY2019/2020

24-Apr-19



- Article 203 (2) of the Constitution of Ken

raised nationally allocated to the countie
Article 203 (3) qualifies this by stating that the allocation should be calculated based on
the most recent audited accounts approved by the Natjonal Assembly.

. The DoRB 2019 states that the latest audited accounts approved by the National
Assembly are those of FY2014/2015 and this is the basis for calculation of the equitable
share to be allocated to the counties in FY2019/2020.

. In essence, the equitable share to be allocated to the counties in FY2019/20 is based
on revenue collected 5 years ago!

companies publish their audited accounts within 3 months from the end of every
financial year. The government should set the pace in efficient reporting.

1. The question is, why are Syear old audited accounts used as the basis of determining

revenue allocation and the equitable share that goes to the counties? Is the government
saying itis unable to get and use up-to-date reports?

. According to Kenya Revenue Authority [KRA] reports, KES 1,365,000,000 revenue was
collected in FY2016/2017. Meaning, if treasury had for instance relied on this, even with
the percentage of national revenue allocated to the counties remaining at 30%, the
equitable share to the counties would be KES 409,500,000,000 representing an
additional KES 99.5 RBillion on equitable share alone.

3.7 Given its mandate, Senate should speak boldly against continued use of aged audited

accounts as the basis for equitable revenue sharing and also provide leadership in
finding a sustainable solution. What is it doing about this?




 The leased Medical Equipment Scheme is a long-term contractual project by the national
government, currently in its 5t year of implementation and aimed at supporting
provision of quality healthcare services in the counties.

_In February 2015, the Ministry of Health awarded leasing agreemeﬁts worth KES 43

Billion to various contractors for provision of specialized medical equipment and
technology to counties.

The total tender sum for this project is USD 432,482,160 paid in quarterly installments
of USD 15,445,790. As of November 2018, the total amount paid was USD 181,711,278
with a balance of USD 287,850,780 still remaining.

Despite several accountability and transparency issues raised by the counties
including laclk of full disclosure of the contract details by the Ministry of Health, they
were still compelled to pay KES 95M annually for the project, with the deductions made
directly from county allocations by National Treasury.
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5. This was later revised upwards to KES 200M, representing more than 100% variation of
contract in contravention of public procurement rules and regulations.

6. Each county is expected to pay a flat figure of KES 200M despite not receiving uniform
equipment, thereby disadvantaging counties that received less equipment.

7. With the exception of Intensive Care Unit [ICU] and Central Sterile Services
Department [CSSD], various equipment installed under this scheme are not in use in at
least 24 counties across Kenya.

8. Recurrent costs such as equipment maintenance and supply of consumables, reagents

and spare parts were to. be covered at no additional cost. However upon project
implementation, counties were informed that only a start-up kit would be provided.

24-Apr-19




- In view of the various issues surrounding the implementation of this project, the balance
and remaining repayments should be shouldered by the National Government.

2. The KES 6.2 Billion allocated for leasing of medical equipment should be reallocated as a
conditional gr

ant to the counties for provision of healthcare services under the Foregone
User Fees.

1. In 2013, the government introduced free maternal healthcare. Initially counties would
receive re-imbursement to cater for this quarterly but this was later revised and put
under the NHIF Linda Mama Scheme in 2016,

significant number of mothers who would benefit from free maternal healthcare end up
missing out due lack of awareness, especially at the grassroots level.

3. Mr. Benson Murage's case in February 2019 clearly—iflustrates the_ineffectiveness of the

~ ~timda Mama Scheme. He was arrested and arraigned in court for attempting to sneak his
new born child out of Kenyatta National Hospital because he couldn’t afford his wife's
maternity fees, yet this js a service that the government supposedly offers for free.




1. Considering provision of healthcare services is a largely devolved function, a better
approach would be to provide the allocation for free maternal healthcare to the counties
as a conditional grant. This would eliminate the need for pre-registration in order to
berefit from free -maternal healthcare services. -

2. Counties already receive conditional grants to run Level 5 hospitals. It makes sense to
include free maternity healthcare as an additional conditional grant because under the
current arrangement of the allocation being channeled through NHIF, counties are unable
to forecast and plan in advance to better serve citizens.

3. At the beginning of every financial year, counties will have a clear view of the amount of
money available for free maternal healthcare services because the allocation will be
included in the Division of Revenue Bill and eventually the County Allocation of Revenue

Bill.

HEATICNS By VIVIFRME TAA

1. According to the DoRB 2019, the conditional allocation for the rehabilitation of youth
polytechnics is in its 3™ year of implementation through the State Department of

Vocational and Technical Training. .

2. Only KES 2 Billion has been allocated for this translating to approximately KES 42.5 M per

county. The question is, what is the basis of this? In terms of resources, this is really a
drop in the ocean considering the youth in Kenya - persons aged 18 years to 35 years -
make up 55% of the population.

3. With the current population of Kenya estimated to be at 40Million, this would
approximately be 22 Million people.

4. If the government is serious about empowering the youth, they should invest in them and

their education, training and activities.

24-Apr-19
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BRIEF ON THE DIVISION OF REVENUE BILL, 2019 FOR
USE BY THE CABINET SECRETARY/ NATIONAL
TREASURY & PLANNING DURING THE MEETING WITH
THE SENATE STANDING COMMITTEE OF FINANCE AND

BUDGET

Hon. Members, the primary objective of the Bill is to provide
for the equitable division of revenue raised nationally between
the national and county levels of government for the financial

year 2019/2020 in fulfilment of the requirements of Article 218

of the Constitution.

Hon. Members, this Bill seeks to promote an equitable society
by providing for sharing of revenue raised nationally equitably
among the national and county governments in furtherance of

the principal of public finance set out in Article 201 (b) (ii) of the

Constitution.

Hon. Members, Article 202 (1) of the Constitution requires that
national and county governments. Article 203(1) of the

Constitution provides the criteria that shall be taken into account

1-



In determining the equitable shares provided for under Article

202(1) of the Constitution. This criterig provides that the

national interest, public debt provisions, the needs of the

national government, the need to ensure county governments
are able to perform their assigned functions, developmental and
other needs of counties as well as the need to ensure stable and

predictable allocations of revenue to counties,

Hon. Members, Article 203(2) of the Constitution further
provides that t_he equitable share of the revenue raised
nationally that is allocated to county governments shall not be
less than fifteen (15%) percent of |ast audited revenue

collected by national government as approved by Parliament.

Hon. Members, this Bl allocates county governments an
equitable share of Ksh. 310 bllhon for the financial year

2019/2020 Compared to the revnse.cj;aﬂlocat:on of Ksh.

304.96 billion for the financial year 2018/19, this reflects an
Increase of Ksh. 5.04 billion or 1.7 percent. This allocation is

twice the constitutional minimum of 15 percent of the latest

-2-



audited revenues of Ksh 1,038 billion for FY 2014/15. This is an
unconditional allocation to be shared among County
Governments in accordance with the formula for sharing
revenue approved by Parliament under Article 217 of the
Constitution. Since this is an unconditional allocation, County
Governments are expected to plan, budget, spend and account

on the funds allocated independently.

Hon. Members, I would also like to bring to the attention of
honourable members that the above allocation of Ksh. 310
Billion, derived from the revised allocation of equitable share to
Ksh.304.96 billion for the financial year 2018/19, was tabled and
discussed at Inter—Governmeh'taI. Budget and economic Council

(IBEC) and therefore requests that it be supported.

Hon. Members, I would also like to bring to the attention of
honourable members that this equitable allocation takes into

account the cost of devolved functions.

__Hon. Members, Article 202(2) of the Constitution further .
provides that county governments may be given additional

allocations from the national government’s share of the revenue,
o



either conditionally or unconditionally. In this regard, this Bill has
provided for additional conditional allocation from the national
government share of revenue amounting to Ksh. 22.9 billion.
These conditional alloéations include:-
(a). Kshs. 6.2 Billion to facilitate the leasing of
modern specialised medical equipment in at least two
health facilities in each County Government over the
medium term. This will facilitate €asy access to specialised
health care services and significantly reduce the distance

that Kenyans travel in search of such services.

(b). Kshs. 4.3 Billion for Level-5 hospitals. Hon.
Members, Level-5 hospitals have continued to play a
significant role in providing specialised health care services
to Kenyans. These hospitals provide specialised health care

services to citizens residing within and outside their host

County  Governments,  usually ‘foF"Eomplicatedhcase's
referred from lower level health facilities. In order to
compensate them for the costs incurred in rendering

Services to neighbouring County Governments, the National
;.



Government proposes to allocate Ksh 4.3 billion to be
transferred to County Governments as a conditional grant.
(c). Ksh. 900 Million to compensate County Health
facilities for forgone user fees.

Hon. Members, It is the intention of government to
sustain the Government policy of not charging user fees in
public health facilities. In this regard, and in furtherance of
this policy, the National Government has allocated Ksh. 900
million in the financial year 2019/20 to compensate county
governments for revenue forgone by not charging user fees

in the county health facilities.

(d). Ksh. 8.98 Billion from the Road Maintenance
Fuel Levy Fund to further enhance County Governments
capacity to repair and maintain county roads. This
allocation is equivalent to 15 percent of the Road

Maintenance Fuel Levy Fund.

_Ksh. 2 billion for Rehabilitation of Youth

Polytechnics, meant to support county governments in

equipping Technical and Vocational Centres and capitation
-5



of student fees which aims at enhancing access to quality
and relevant vocational skills training.

(f) Ksh. 485 Million to supplement county allocation
for the construction of county headquarters in five
counties: This conditiona] allocation, which is in its final
year of allocation, is intended to further supplement
financing for construction of headquarters by five County
Governments that did not inherit adequate offices. The five
counties are Isiolo: Lamu; Nyandarua; Tana River and
Tharaka Nithi. |
Hon." Members, it should be noted that besides the
shareable revenue (as defined in the Commission on
Revenue Allocation Act of 2011), county governments ha’v“e
also been allocated an additional Ksh. 38.7 billion from
proceeds of loans and grants from development partners.

This brings the total allocation to county governments in

~ 2019/20 to Ksh. 371.6 Billion or 36 percent of last audlted
revenue and approved by Parliament.
Hon. Members, the memorandum appended to this Division of

Revenue Bill, 2019 Clearly demonstrates that in arriving at the
_6_



total county allocation from the shareable revenue of Ksh. 1,877
Billion in 2019/20, the National Government has taken into
account the criteria set out in Article 203(1) of the Constitution.
Of the total shareable revenue in 2019/20 (Ksh. 1,877 Billion),
county governments have been allocated Ksh. 310 Billion or 17.3
percent and the equalisation fund Ksh. 5.8 Billion or 0.3 percent.
Of the balance, which is the National Government share, 62.4
percent has been allocated to national interest, public debt and
other national obligations and contingencies, leaving only Ksh.
377 Billion or 20 percent for other national government needs
such as infrastructure, national security (defence, police etc),
foreign affairs, international trade etc. This therefore means that

National Government will have to borrow to finance its needs.

Hon. members, Article 218 (2) of the Constitution further
provides that the Division of Revenue Bill shall be accompanied

by a memorandum setting out an explanation of revenue as

proposed by the_[i_iIL;_an_evaluat_io;nr of the Bill in relation to the

criteria set out in Article 203 (1); and a summary of any

significant deviation from the Commission on Revenue
8



Allocation’s recommendations, with an explanation for each such
deviation. Hon. Members, in order to comply with this
Constitutional requirement g memorandum has been prepared

and appended to the Bl

Hon. Members, the salient features of the Bill are as follows:

Clause 1, 2 and 3 of the Bill relate to the preliminary
provisions of the Bill. These clauses provide for the short title of
the Act, define words and expressions used in the Bill and state

the objects and purpose of the Bil.

Clause 4 of the Bijj provides for the division of revenue raised
by the national government in respect of the financial year

2019/2020 among the national and county governments.

Clause 5 of the Bij provides for the mechanisms for adjusting

for variations in revenye raised by the national government,

Hon. Members, the First Schedule provides for the equitable
“Share—of revenue raisert nationally between the national ‘and

county governments,

Thank You,



Promoting an Equitable Society

MEMORANDA ON THE DIVISION OF REVENUE
BILL (NATIONAL ASSEMBLY BILLS NO. 11 OF
2019)

In accordance with the requirements of Article 205 of the Constitution,
the Commission on Revenue Allocation has considered the provisions of
the Division of Revenue Bill (National Assembly Bills No. 11 of 2019) and
recommends as follows:

1.

w2

The Division of Revenue Act (DoRA) 2018 and the County
Allocation of Revenue Act (CARA) 2018 allocated Kshs. 1,367 billion
and Kshs. 314 billion to the national and county governments
respectively for financial 2018/19 as equitable share from the
nationally raised revenue. The DoRA 2018 and CARA 2018 have not
been amended to change this allocation. An allocation of an
equitable share of Kshs 305 billion to county governments in the
Division of Revenue Bill 2019 has no legal basis.

The national government projects the shareable revenue for
2019/2020 at Kshs.1,877 billion. At the minimum, the Commission
recommends that allocations to both levels of government be
adjusted by a three-year average inflation rate of 6.9 per cent. This
will increase the county allocation by 6.9 percent from Kshs. 314
billion to Kshs. 335.7 billion and the national government allocation
by 12 per cent from Kshs. 1,367 to Kshs.1,541 billion. Part of the
additional allocations to national government should be used to

retire thepublic debt— T P

It is the considered view of the Commission that the five cities
namely: Nairobi, Mombasa, Kisumu, Nakuru and Eldoret are
centres of economic growth and provide unique services such as
provision of sewerage systems, water reticulation, solid waste



disposal, and storm water drainage and management to the
residents. In view of this the Commission persuades the Senate to
consider the new conditional grant of Ksh. 5.0 billion to finance
cities starting in the financial year 2019/20.

. The above considerations are provided within the CRA

recommendations (Table 1) submitted to Senate in December 2018.

The Commission recommendation was based on the following:
a. Prevailing budgetary provisions to both levels of government
as the base
b. Adjustment for inflation

Table 1: Summary of the CRA Recommendation Submitted to
Parliament in Dec 2018

F Budget Item Total (Kshs.
'No. Billion
Budget Projections based of BPS 2019
Y Projected total ordinary revenue 1,877.0
2. | Latest audited approved accounts (2014/15) 1,038
3+ | Principles for revenue sharing between national and county
governments

a) Current Level of Cost of Devolved Functions 314.0

b) Provision for sustainability and Growth in Services
; 1. Adjustment for Inflation (6.9%) 21.5

4. | Total equitable share to county governments
for FY 2019/20 335.7
5. | New Conditional Grant to:

1. Five (5) cities 5.0

6. | Total equitable share to National Government
1,535.5
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23 April 2019

To:

Clerk of the Senate

P. 0. Box 41842 - 00100,
Nairobi

Re: Memorandum on the Division of Revenue Bill 2019 -

About the Institute for Social Accountability (TISA)

TISA is a civil society initiative committed towards the achievement of sound policy and good
governance in local development in Kenya, to uplift livelihoods of, especially, the poor and
marginalized. TISA has been operational since March 2008 and is a locally registered trust. TISA has
engaged with various relevant state and non-state actors in the quest to promote effective local

governance in Kenya.

In response to the notice issued by the Clerk of the Senate for public hearings and receipt of
memoranda on the Division of Revenue Bill (National Assembly Bill No. 11 0f2019), we hereby make
submissions with respect to the Division of Revenue Bill 2019 as follows:

1. Negative impact of national debt on shareable revenue overlooked

Kenya’s public debt has reached unsustainable levels whereby from July, an equivalent of 61 percent
of the total projected tax collection of Kshs 1.87 trillion will be spent on debt repayment, leaving only
Kshs 693,854/- for recurrent and development expenditure which will lead to a collapse of
government services. This implies that the implementation of the Big Four Agenda is not tenable, and
more crucially service delivery at county level stands a risk of disruption.

The Controller of Budget and Parliamentary Budget Office have both flagged this threatin their recent
reports. It is noteworthy that the Constitution places upon Parliament the responsibility of ensuring
that the national government adheres to constitutional and statutory principles on public finance
management. The Division of Revenue Bill as presently prepared fails to address itself to the
shortcomings of the present fiscal management framework, and therefore falls short of the
constitutional oversight mandates placed upon Parliament.

2. The Division of Revenue Bill disregards Commission on Revenue Allocation
recommendations on sharable revenue '

t'is noteworthiytitat whereas the Shareable revenue hagbeen-growing in nomimatterms, it has been

falling in real terms due to a failure to compute it based on the latest audited accounts and the

conservative criteria used by the National Treasury to adjust for ‘inflation. This_is further
compounded by the failure to cost county functionsand a minimalist application of the constitutional
requirement of 15%. It is noteworthy that the Auditor General has tabled audit reports up to the
2017/18 financial year, but these have not been approved by Parliament. :




The Division of Revenue Bil| can therefore be construed as offending the following Article 202 and
203 of the Constitution as follows;

- Resources follow functions - Art 203 1 (d) financing counties developmental needs in
sustainable ways that meets the (current) cost of operations in undertaking such county
functions unless there are fiscal capacity £4ps or material breach that may compromise
service delivery;

- Equity in sharing between the two levels of government which also informs fair
allocation among counties for purposes of balanced and inclusive development and
mitigating against fiscal imbalances;

- Article 174 (f) principle of subsidiarity to ensure services are offered on the basis of proximity
and otherinherent characteristics for effective delivery and maximum impact that in this case
that are mostly in favor of decentralization and devolution;

- Art203(1) of ensuring ‘desirability of stable and predictable allocation of revenue’

For instance the Budget Policy Statement 2019 identifies several functions that are yetto be devolved
and funded including statistics, land survey, mapping and housing, cooperatives , mechanical and
transport equipment; ferries and harbors that are also critical to actualization of the big 4 plans at
the county level,

Recommendation:

a) Declare a national debt crisis and institute emergency measures;

b) Urgently revise the National Treasury framework to accord with the Constitution and
Supportactual devolution needs by adoption of the Commission on Revenue Allocation
proposed allocation to shareable revenue;

¢) Institute a process to generate a strategic fiscal plan for attainment of the big four
agenda.

3. Definition of National Interest

The lack of a clear deﬁnitig&a_x}gilyig:_'g_i\_fg_ggmi_aj
disputes betweer the national government and county gBVéﬁiiﬁEﬁET&lox«ﬁfi@b&ﬁ’?ééfiéli by the
Council'of Governors, the matter has been in mediation since 2016 with no resolution to date. While
to process drags on, the national treasury continues to use a definition of national interests which is
inimical to county interests. It therefore behooves all parties concerned to strive towards a consensus
and we have attached an annex which seeks to contribute to the debate. Parliament can contribute
to the discourse by including in the division of revenue performance accountability reporting.

or determining national interest has resulted in

Recommendation: The Division of Revenue Bill needs to report on the status of implementing
orrealisation of the previous year national priorities including the status of projects, financial
probity and realisation of set targets.

4, Conditional Grants

The framework for the management of conditional grants continues to be weak, and indeed does not
meet the constitutional requiremmm‘udence and transparency. [t is noteworthy that the
information on loans and grants in the Division of Revenue Bill i incomplete and does not meet the
standards for the Public Finance Management Act section 48. For instance, there seems to be no clear



criteria followed in the determination of the growth factor, size and distribution of conditional grants
to county governments. [n addition, there is no information that explains the margin of increases over
the years or the factor used to explain the increase or reduction of allocations over the years.
Performance information on how conditional grants are spent and whether they are reaching the
targets set is not available. The national government implementation reports lack clear performance
information of each of these grants.

Recommendation: The Division of Revenue bill should include performance _and
accountability information on conditional grants to adhere with constitutional requirements.
See Annex 2 for more information.

5. Public Participation

There are gaps in public engagement in the division of revenue process despite having in place
enabling legal provisions in the Constitution (Article 201 (a) that requires openness and public
participation in all financial matters; and the Public Finance Management Act section 35 that places
a responsibility on the Cabinet Secretary to ensure public participation in the budget process, and
also by way of regulations, prescribe procedures specifying how, when and where members of the
public shall participate in the budget process at the national level including the preparing overall
estimates in the form of the Budget Policy Statement of national government revenues and
expenditures.! It is commendable that the Budget Policy Statement 2019 provides a brief report on
submission made during the consultation process.

However, there is still a challenge on how the public should be involved in the division of revenue
process, and inadequate access to timely and relevant information to enable meaningful public
participation. - .

o Thereis a need for clear guidance on how the public should engage during the division of the
revenue process. This includes the issues that the public should debate on to influence
decisions made, the kind of information that government institution should provide to enable
the citizens engage accordingly. In addition, a feedback mechanism is required informing on
how submissions and inputs from the public are handled.

o Stakeholders should play their oversight role. Parliament needs to ensure the publication and
publicization of performance reportson how conditional grants are implemented.

Recommendations

o Budget committee to immediately ensure all implementation reports of national
government entities are available on their websites;

e The Division of Revenue Bill to provide the standards to ensure ali governnient
institutions set aside at least 2% of the annual budgetary allocation for public
participation and civic education. '

o National treasury to urgently convene stakeholders to inform national regulations on

—-publicparticipation . - - e ——— i Sl

! Public Finance Management Act 2012, section 35(1)(c)



Annex 1

The Constitution provides for equitable sharing of revenue raised nationally between the national
government and county governments taking into account the criteria under Article 203(1). Article
203(1)(a) identifies national interest as a key criteria in determining equitable share of revenue
raised nationally but does not define national interest. This has resulted in a situation where national
interest is being defined by the national government on a defacto discretionary basis and has been
challenged in Court by the Council of Governors, but the case was referred to mediation.2 In the
Budget Policy Statement 20193, the National Treasury has stated a commitment to define national
interest. It is in this context that TISA undertook a study on Kenya’s division of revenue between the
national and county government with a focus on the definition of national interest, design of
conditional grants and meaningful public engagement and identified the following issues.

1. Definition of National Interest

The study found out that there is no clear definition of national interest and distinction of national
interest from functions of the national government and the ruling political party manifesto. The
National Treasury has been using an arbitrary definition of national interest. For instance, the
Division of Revenue Bill 2013 explanatory memorandum states that the national government is
exclusively responsible for the functions that serve the national interest, and allocated costs of the
functions to the national government.* The functions included: Defence, National Intelligent Services;
Parliament; Judiciary; Attorney General; Director Public Prosecutions; Police Services, Teachers
Service Commission; Constitutional commissions, Independent offices and Elections. A review of the
Division of Revenue Bills and Acts for the financial year 2014/2015 to 2018/2019 reveals changes in
the composition of national interests from those in the Division of Revenue Bill 2013 to:
Enhancement of Security Operations; National Irrigation and Fertilizer; Youth Empowerment (NYS);
National Social Safety Net; Primary School Digital Programme; School Examination Fees Most of
these are functions of the national government.

The National Treasury has continuously included items in the Division of Revenue Bill as national
interest without giving further elaborations and explanation on why those allocations are considered
national interests. A review of the trends in allocation to national interests from the financial year
2013/2014 to 2018/2019 also reveals inconsistencies in allocations. For instance, that enhancement
of security operations has been included in the list of national interests since the financial year
2013/2014t0 2018/2019, but allocations have reduced drastically over the years. National irrigation
and fertilizer was introduced as national interest in the financial year 2014/2015, but there have
been changes in allocations over the years but no explanation given on the trade-offs made and how
the decision to allocate increased amounts to the programme came about. National social safety net
programme was introduced in the financial year 2014/2015 and allocations to it have been
increasing over the years. Youth empowerment (NYS) was introduced in the financial year
2014/2015 and allocations to it have increased over the years despite accountability gaps in the fund.
Primary school digital program was introduced in the financial year 2014/2015 and allocation to its
have decreased over the years. The school examination fee subsidy programme was introduced in
the financial year 201672017 and allocations to it has been increasing significantly in-the subsequent
three years.

* Council of Governors versus Atworney General & 5 Others [2018] eK LR hiip
i Budget Policy Statement 2019, page 64 and 635 hitp:/www treasur
2019-bu nt.htm!
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* Division of Revenue Bill 2018 page 120,

ISI0h_¢
feadmin/s



The Division of Revenue Bill 2018 explanatory memorandum states that national interest
expenditure relates to projects and programmes that are critical to the achievement of the country
economic development objectives; have significant impact on social wellbeing of citizens; are
anchored in Vision 2030 and Medium-Term Plan (MTP III); have significant resource investment
requirement; and those specified in the Budget Policy Statement (BPS). However, a review of some
of these government policy documents that should provide initial information on national interest
priorities do not contain consistent information or detailed explanation or criteria on what should be
considered national interest. For instance, the BPS 2018 states that expenditures should be aligned

“to MTP III and other strategic interventions of ‘national interests’ as outlined in the government —
economic agenda but it is not clear what ‘strategic interventions of national interest’ are from the list
of eonomic transformational agenda.

The ruling political party manifesto has also been used to provide justification for allocations to
national interests. For instance, after the general elections in 2017, the ruling party political
manifesto outlining the Big Four Agenda, made it into the national government agenda. This implies
that national interest could be whatever the ruling political party’s manifesto has as its agenda and
not necessarily what is decided upon by the two levels of government. Hence there is a danger of
political promises affecting the division of revenue process.

The lack of a clear definition and objective criteria for determining national interest has resulted in
disputes between the national government and county governments whereby both levels of
government either want to receive (county governments) or retain (national government) the
allocations made to national interest. Under the present erroneous definition of national interest, the
national government is encroaching on county government functions thus withholding funds that
would rightly go to county governments. According to the Commission on Revenue Allocation
(CRA)S,“decisions on national interest priorities have financial implications on the constitutional
functions of both the national and county governments. ” Therefore, national interest relates to both
the national government and county governments and should balance the claims of both levels of
government. Thus, national interest must be distinguished from the needs of the national
government. National interest should focus on broader concerns affecting both levels of government
and to ensure proper functioning and realization of devolution.” The general principle is thatfinances
must follow functions and the basis of revenue allocation process should be the cost of devolved
functions. The division of revenue process must ensure counties have reliable sources of revenue to
enable them to govern and deliver services effectively, are able to perform functions allocated to
them, and take into consideration developmental and other needs of counties. .

Best Practices and Recommendations

National Interest and Accountability

i. A clear definition of national interest and an objective criterion for determining
allocations to national interests.

CRA8 interprets national interest to mean agreed policies, goals, priorities, and resultant
— — -programmes-that-have fiscal fmplications:and benefit-the whole country.—Additionally, the
priorities defined in the MTP, BPS, Budget Review Outlook Paper define the national interest.

1o 27 and 28 hitps.//www.crakenya.orgAvp:

v Commission on Revenue Allocation, First Commissioners’ End Term Report 2017, P
: SION. pdi’

conten/uploads/201 7/04/CRA-FIRSTH A1SS SRS-REPORT-TECHNICAL-YE
" John Mutakha Kangu, Constitutional Law ol Kenya on Devolution, page 263
S Commussion on Revenue Allocation. First Commissioners” End Term Report 2017. Page 27 and 2
TOMCRA-FIRST-COMMISSIONERS-REPORT-TECHNICAL-VERSION

$ huns: /A crakenys. org/wn:

f

contentfuploads/ e



They determined the level of funding necessary to accomplish “national interest” annually
through the process outlined in the Public Finance Management Act on preparation of budgets
that incorporates intergovernmental consultation through the Intergovernmental Budget and
Economic Council (IBEC) and the Summit. Although CRA has the constitutional mandate to make
recommendations for equitable share of revenue raised nationally, its recommendations are not
binding.

In South Africa the definition of national interest is contained in its National Development Plan
(NDP) as “goals that the nation seeks to achieve which are beneficial to the whole nation”. The
interests listed in the NDP are further complimented by the Strategic integrated projects. The
MTEF outlines how resources would be allocated to the priorities. There is a clear distinction
between national interest and needs of the national government. Needs of the national
government implies functions which are better performed by the national government and help
protect and achieve the overall national interest of the Republic. The allocations towards
financing the national interests has been concurrent.

The Division of Revenue Act needs to classify national interest projects and distinguish these
from the functions of the national government. The national government needs to identify the
functions which are better performed by the national government to help protect and achieve the
overall national interest of the Republic.

i. Clarity on National Priorities

The Division of Revenue Act needs to clearly outline the national government priority outcomes,
sectors and projects as the basis for division of revenue. The BPS’s should also report on how it
is increasing funding to these sectors, the attainment of key performance indicators and
attainment of international commitments.

ii. Consultation between the National Treasury and the Commission on Revenue Allocation

There is a need to review the present consultative process, especially between CRA and the
National Treasury, to ensure uptake of CRA recommendations. This may be achieved through
consultation between the National Treasury and CRA prior to IBEC consultations. Consultations
should also be guided by a clear framework based on clarity of national interest as recommended
above (ii). The framework further needs to be informed by the unbundling and costing of
functions framework. This should help in addressing the differences in allocations since there
have been differences between the allocations suggested by the National Treasury and
recommendations by CRA.

iv. Performance measurement and accountability

The Division of Revenue Act needs to report on the status of implementing or realisation of the
previous year division of revenue before allocating more resource. For instance, in South Africa,
the National Treasury has authority to discontinue the equitable share allocation if there is____ .
~ persistent and serious noncompliance witli the Division of Revenue Act®. Further, the South
Africa Constitution section 216 empowers the National Treasury to discontinue transfers to
municipalities in the event of serious or continuous non-compliance with measures specified in
the Constitution. Additionally, section 3 of the Division of Revenue Act 2016 South Africa states

-_—

7 Section 38- 40 MEMA.



that if National Treasury anticipates substantial underspending or overspending on the
allocation it may stop the funding or a part thereof.

v. Financial probity

The Division of Revenue Act needs to capture and respond to the recommendations of theannual
audits by the Auditor-General examining performance information and compliance withall laws

and regulations governing municipal financial matters.



Annex 2:

The administration of conditional grants in Kenya does not follow a clear guideline or framework
within which such allocations are made. An analysis of the Division of Revenue Bills and Acts from
the financial year 2013/2014 to 2018/2019 reveals that conditional grants have heen changing in
terms of allocations and introduction of new grants while some have remained the same with the
same allocations over the years.

The number of conditional grants increased from two in 2013/14 to nine in 2018/19 financial years.
However, there is no information that explains the margin of increases over the years or the factor
used to explain the increase or reduction of allocations over the years. There seems to be no clear
criteria followed in the determination of the growth factor, size and distribution of conditional grants
to county governments.

Although the National Treasury released a framework for the management of conditional grants in
June 2018, there is no explanatory information on updating of a conditional grant. There is no data
available to the public on expenditure performance of conditional grant to enable them to analyze
the spending of the grants allocated and comparing the allocation vis a vis the expenditure, having in
mind the cost benefits of the intended grant. Additionally, performance information on how
conditional grants are spent and whether they are reaching the targets set is not available. The
national government implementation reports lack clear performance information of each of these
grants. At the county level, the findings show that since 2015, counties have not been publishing
implementation reports.

Lastly, there is a gap on the conditions attached to the grants. For example, level 5 hospital criterion
is based on bed OCcupancy rate arrived at by daily midnight counts of in-patients. Bed occupancy rate
does not translate into meeting infrastructural needs such as staff, facility, drugs and the outpatients
seeking services. 4

Best Practices and Recommendations

I The CRA should embark on consultations to prepare criteria for national interest and
conditional grants.
ii. Categorization of conditional grants in terms of their type, nature, administration and

trends in allocations

The division of revenue act needs to categories conditional grants by objective which may include
one ormore of the following;

i) correct vertical imbalances or inequities

i) address horizontal inequities or imbalances (in revenue raising)
iii) ensure sub-national governments deliver on their functions

iv) correct negative externalities or spillovers

v) facilitate national governmentimplement national policies

vi) promote flexibility of national government to carry out targeted functions . o

For example, conditional grants in South Africa are classified according to the following categories:

e Schedule 4 - grants to the provinces and the municipalities to supplement the funding
of programmes or functions funded from municipal or provincial budgets.



iil.

o Schedule 5 - grants that fund specific purposes of national interests without requiring
funding from the municipal or province own budgets

o Schedule 6 - these are in-kind allocation for specific purpose in nature which fund
special programmes

o Part A of schedule 7 - comprise of special grants released to the provinces or
municipalities as a disaster response in accordance to Disaster Management Act, No
57 0f 2002 (South Africa DoR submission, 2013/14, pg. 61).

Prudent utilization of grants and access to information.

The DORA needs to include key accountability information on conditional grants including

o clear policy goals and objectives supported by data on demographic and developmental
targets, e.g. data on the number of households without access to basic services as derived
from census data, proportion of the national backlog for particular basic services in each
county/administrative area and proportion of the country’s poor households located in
individual counties.
adequacy of funding vis a vis the fiscal gap between expenditure responsibilities and
capacity to finance of the particular service, sector or project;
statement on fiscal capacities and how inadequacies are being addressed;
statement on functional alignment regarding to the extent to which the transfer aligns to
functional mandates as provided in the constitution;

Division of revenue principles for conditional grants

The DORA needs to lay explicit principles which inform conditional grants or transfers which
are subject to specific conditions that may include;
i) targets use, by sector or purpose e.g. capital investment, pre-school facilities, to fund
marginalized groups or areas, etc
i) requirement for matching (i.e. matching grants) which require recipients to
contribute part of costs, one shilling to one, or any other ratio
iii) requirement to meet specified targets, outputs or results e.g. access to health
facilities, school enrolment
iv) one off-funding or over a period, e.g. revenue enhancement study
v) may be open ended, like the case with LATF but with requirements to achieve
specified performance ratios e.g. debt, revenue etc

For example, the Fiscal Commission of South Africa proposed principles that need to be observed in
the administration of conditional grants as follows:

©

There must be a mandatory and systematic process for designing and planning of individual
grants, effective monitoring and independent evaluation of the grants to ensure
administrative accountability.

-To enhance-transparency in-the-criteria-used to allocate conditional grants, the FCEindicated

that grants should be tailored to a particular problem depending on the nature and
magnitude of the problem to be resolved. Further, infrastructure-specific grant scheme must
have a project proposal designed to meet predetermined funding criteria which is
transparent and understood by all.




° That accounting for delivery be a prerequisite for grants and that municipalities and
provinces report on the delivery which would provide a basis for being awarded grants. This
calls for a documented agreement between the departments responsible for the grant and
the recipient government.

° Achieving results-oriented accountability through incentive-oriented _grants whereby
additional grants may be provided as incentives for improving performance or achievement
of good results.

Performance evaluation

° There is a need to ensure that funds are traceable to avoid double funding and blurring of
reporting;

o Another accountability measure is that national departments must report to Parliament the
outcome of grants allocated for specific purpose.

e There is need for the inclusion of an implementation work plan and monitoring and
evaluation mechanism in the existing framework for management of conditional grants.

° Theallocation and introduction of conditional grants should be based on past performance

data;

=

Thereis aneed for publicly available information on the performance of each conditional grant from
the national government’s share of revenue to assist provide oversight on the execution of the grants
at the county level. It js noteworthy that the recipients of conditional grants are required to submit
reports, the Treasury should ensure that this performance information is included in DORA. Such
information would include; amount of grants previously received, status of fiscal gap, how they
performed in terms of spending and absorption over the years. The reports should also report on
attainment of Key Performance Indicators.
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